11.04.2022 Appellant present through counsel.

Perusal of record would reveal that respondent No.2 had
filed Service Appeal N0.4874/2021 against the present
appellant and two others which was heard and decided by
the D.B comprising Mr. Ahmad Sultan Tareen (Chairman)
and the undersigned, therefore, it would be in the fitness of
things to adjourn the case for fixation before any other S.B

. for orders.

- Case file is respectfully sent to the Hon’ble Chairman for
appropriate orders. Appellant is directed to appear before
the Hon’ble Chairman on 13.04.2022.

13.04.2022 Counsel for the appellant present.

Let a pre-admission notice be issued to the respondents
for reply. To come up for reply/preliminary hearing before the
S.B on 08.07.2022.

/
Chairman

08.07.2022 Due to Eublic Holiday on account of Eid-Ul-Adha case
to come for the same on 13.09.2022.

ade
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The appeal of Mr. Nasr Ullah Khan received today i.e. on 04.04.2022 is incomplete on
the following score which is returned to the counsel for the appellant for completion and
resubmission within 15 days.

1. Copies of Annexure A & L attached with the appeal are illegible which may be
replaced by legible/better one.

P
No. 95 2 /S.T,

Dt. 5’ — éf /2022

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Muhammad Zafar Tahirkheli
Advocate High Court, Peshawar.

[ —0b~ 2022
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BEFORE THE SERVICE TRIBUNAL, KHYBER PUKHTOONKHWA
PESHAWAR

Service Appeal No. _. i$'1 /2022

Nasrullah Khan
Ex-Secretary (presently Additional Secretary) Provincial Assembly
Secretariat of Khyber Pakhtunkhwa, Presently Additional Secretary.

....... Appellant
Versus

1. Speaker Provincial Assembly Khyber Pakhtunkhwa, Peshawar.
2. Kifayatullah Khan Afridi, Secretary,

Provincial Assembly Khyber Pakhtunkhwa, Peshawar.
3. Departmental Promotion / Recruitment Committee, through its Secretary

Mr. Attaullah Khan Provincial Assembly of Khyber Pakhtunkhwa.

............ Respondents

SERVICE APPEAL U/S 4 OF NWFP SERVICE TRIBUNAL ACT, 1974,
AGAINST IMPUGNED NOTIFICATION DATED 01-11-2021, (ANNEX
“A”), WHEREBY THE EARLIER PROMOTION ORDER OF THE
.APPELLANT WAS WITHDRAWN AND HE WAS REVERTED TO THE
POST OF ADDITIONAL SECRETARY BPS-20, WHILE APPOINTING
RESPONDENT NO. 2 AS SECRETARY PROVINCIAL ASSEMBLY
SECRETARIAT KPK VIDE NOTIFICATION DATED
05-11-2021 (ANNEX “B”), AND THE APPELLANT’S DEPARTMENTAL
APPEAL DATED 23-11-2021 (ANNEX “C”) WAS REFUSED VIDE
ORDER DATED 07-03-2022 (ANNEX “D").

PRAYER: By accepting this appeal, the impugned orders dated 01-11-2021,
05-11-2021 and 07-03-2022 may kindly be set aside and the
... appellant may be reinstated as Secretary Provincial Assembly
BPS-21 (Now upgraded as BPS-22) with retrospective effect along

with all the benefits of continuous service

RESPECTFULLY SHEWETH,

1. That the appellant was selected and appointed as Secretary BPS-21 Provincial
Assembly KPK vide notification dated 15-08-2017. The said promotion order was
challenged by Kifayat Ullah Khan Afridi (respondent No. 2) before the KP Service
Tribunal vide SA No. 1324 / 2017, which was accepted vide judgment and order

dated 10-12-2018. (Copy annexed “E”)

2, That it is necessary to mention, the appellant's promotion as Additional Secretary
KP Assembly BPS-20 was also challenged by one Ghulam Sarwar vide Service
Appeal No. 952 / 2014, which was accepted vide order dated
14-09-2017. That the matter of appellant’s promotion was once again placed
before the DPC who was duly recommended again while allowing him promotion
vide notification dated 25-09-2018 as Secretary BPS-21. (Copy annexed “F”)



(D)

The appellant had preferred a CP No. 354/2019 before the august Supreme
Court of Pakistan followed by CP No. 120-P / 2019 against the judgment and
order dated 10-12-2018 passed in SA No. 1324 / 2017 by KP Service Tribunal.
On the basis consensus of both the parties before the Supreme Court of
Pakistan, the matter was placed once again before the DPC and resulitantly, the
appellant was promoted as Secretary BPS-21 on regular basis vide notification
dated 03-09-2019. (Copy annexed “G” & “G1”)

The notification dated 03-09-2019 was once again challenged by respondent No.
2 before the KP Service Tribunal in Service Appeal No. 937 / 2020, wherein the
Hon'ble Tribunal vide judgment dated 17-12-2020 directed to reconstitute the

DPC. (Copy annexed “H”)

That the DPC was convened which held its meeting on 10-01-2021, wherein the
appellant being found fit and eligible was unanimously recommended for
promotion as Secretary BPS-21 by a high profile selection committee.
Resultantly, the promotion of the appellant was notified on 11-01-2021. (Copy

annexed “I”)

That the promotion of the appellant was challenged vide service appeal No. 4874
/2021, which wias'also accepted vide judgment dated 24-09-2021, keeping aside
the fact that the case was argued on the part of maintainability but the Hon'ble
Tribunal decided the appeal on merits without even affording the opportunity of
submission of arguments on the entire factum of the case to the respondent /

present appellant. (Copy annexed “J”)

The appellant approached the august Supreme Court of Pakistan against the
order dated 24-09-2021 through CPLA No. 5969/2021, which is still pending
adjudication. (Copy annexed “K”)

That the "’reépdﬁdént No. 1 vide impugned order dated 01-11-2021 recalled the
promotion order of the appellant without any prior notice or intimation and
convened a DPC for promotion to the post of Secretary KP Assembly BPS-21.

The DPC vide its minutes of meeting dated 05-11-2021 approved the
appointment of respondent No. 2 as Secretary on the very same day vide
notification dated 05-11-2021. The whole process was carried out in a swift and
hurried manner without considering the material facts on record. (Copies
annexed “A” & “B")

The appellant preferred his departmental appeal against the impugned arbitrary
action vide dated 23-11-2021, which was however refused vide order dated 07-
03-2022. (Copies annexed “C” & “D”)

Feeling aggrieved and finding no other remedy, the appellant has been
constrained to approach the Hon'ble Khyber Pakhtunkhwa Service Tribunal for
the redress of his grievance, inter-alia, on the following,
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Grounds;

That the worthy authority has ignored the appellant's departmental appeal
without any plausible explanation, which needs immediate attention of the
Hon’ble Service Tribunal for the just conclusion of the matter in question.

In addition to above, it is necessary to mention that respondent No. 2 was
appointed as Assistant Secretary on 23/11/1992. He applied for appointment as
Assistant Secretary BPs-17 on 22-11-1992 and on the very next day i.e.
23/11/1992 he was appointed as Assistant Secretary Provincial Assembly
Secretariat Khyber Pakhtunkhwa without any DPC which is the basic
requirement for appointment to the post of BPs-17 and above, according to the
Provincial Assembly Recruitment Rules 1974. In fact the appointment of Mr.
Kifayat Ullah as Assistant Secretary BPS-17 was made by bulldozing the said

Rules. (Copy annexed “L”)

The very appointment of the respondent No.2 has been challenged in Writ
Petition No. 1847-P of 2019 titled “Shahid Mehmood Vs Kifayat Ullah Afridi etc”
before augiist Peshawar High Court, which is still pending adjudication.

That since the new strong and reliable evidence regarding the illegality in
respondent No. 2 initial appointment, being overage at the relevant time, loan
defaulter, promotion to BPS-18 before completion of 5 years of mandatory
service, had also surfaced, therefore considering him for promotion to the post
Secretary Provincial KP Assembly BPS-21, without thorough probe through an
independent inquiry was not only illegal, unlawful, collusive but also ineffective
upon the valuable rights of the present appellant, which is thus subject to

correction. (Copy annexed “M”)

The worthy DPC, astonishingly ignored the service record of respondent No. 2,
while considering him for promotion to the post Secretary BPS-21, in-spite of the
fact that a disciplinary proceeding was pending against him and fate was hanging
in balance on the basis an interim relief allowed by Peshawar High Court in WP
No. 1847-P / 2019.

The worthy DPC ignored the fact that the appellant was time and again
recommended for promotion while superseding Mr. Kifayat Ullah due to his lack
luster service record, as mentioned in the preceding paras.

The impugned demotion order of the appellant dated 01-11-2021 and
subsequent promotion order of Mr. Kifayat Ullah dated 05-11-2021 was
absolutely uncalled for and very harsh action against the appellant, which is not
only arbitrary, discriminatory but also against the principles of equity, law, justice,
propriety and fairess, calling for interference by the august Appellate Authority.

The appellant has almost 30 years of continuous service at his credit and neither
any complaint was ever filed against him nor was any disciplinary proceedings
initiated against him during entire period of his service.

In utter disregard and in violation of the principles of equity and justice, the
appellant has been subjected to arbitrary and discriminatory treatment.
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h. Thus the impugned action is thus not only arbitrary but also discriminatory and is
against the principles of equity, law, justice and propriety calling for interference
by the Hon'ble Tribunal.

Appellant seeks leave of the Hon’ble Tribunal to take additional grounds at
- the time of arguments.

Prayer:

In view of the above, it is requested that by accepting this appeal,
the impugned reversion order dated 01-11-2021, appointment of
respondent No. 2, vide order dated 05-11-2021 and rejection of
appellant's departmental appeal vide order dated 07-03-2022 may kindly
be set aside, while re-instating the appellant to the post of Secretary
Provincial Assembly BPs-21 (now upgraded as BPS-22) with retrospectlve
-effect with benefits of continuous service.

Any other relief deemed appropriate may also be granted.

L4

Appellant
Through, .
erree g i “A/ )
Peshawar, dated : (MUHAMMAD ZAFAR TAHIRKHELI)
2" April-2022 . , ASC
(An lah Khar)
Advocate

Verification

I, the appellant, do hereby verify that no appeal on the subject matter has been
filed before the Hon'ble Tribunal before the instant appeal.
os

Appellant
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BEFORE THE iERVICE TRIBUNAL, KHYBER PUKHTOONKHWA
< . PESHAWAR

Service Appeal No. /2022

Nasrullah Khan | :
Ex-Secretary (presently Additional Secretary) Provincial Assembly

Secretariat of Khyber Pakhtunkhwa, Presently Additional Secretary.
5 P Appellant

Versus
1. Speaker Provincial Assembly Khyber Pakhtunkhwa, Peshawar.

2. Kifayatullah Khan Afridi, Secretary,
Provincial Assembly Khyber Pakhtunkhwa, Peshawar.

3. Departmental Promotion / Recruitment Committee, through its Secretary:

Mr. Attaullah Khan Provincial Assembly of Khyber Pakhtunkhwa.
<evenn......RESPONdeEnts

Affidavit

|, the appellant, Nasrullah Khan, Additional Secretary Provincial Assembly

Secretariat of Khyber Pakhtunkhwa, Presently Additional Secretary, do hereby
state on Oath that the contents of the accompanying appeal are true and correct
to the best of my knowledge and belief, and nothing has been concealed from

this Hon'ble Tribunal.

DEPONENT
CNIC No. 17301-3087051-9

Date:- 2™ April-2022



'-:;j;tter Copy _ Annexure “A”

PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

NOTIFICATION

Dated Peshawar, the 01/11/2021

No. PA/K.P/Admn:/2021/6867 Pursuant to the judgment of Hon’ble Service Tribunal of Khyber
Pakhtunkhwa, Peshawar dated 24-09-2021, in appeal No. 4874/2021 this Secretariat
Notification No. PA/KP/Admn:/2021/449 dated 11-01-2021 promoting Mr. Nasrullah Khan
Khattak, as Secretary (BPS-21), Provincial Assembly Secretariat of Khyber Pakhtunkhwa, is
hereby withdrawn with immediate effect and consequently he is reverted to the post of

Additional Secretary BPS-20 (personal).
BY ORDER OF MR. SPEAKER

(SYED MUHAMMAD MAHIR)
~ ADDITIONAL SECRETARY (ADMN:)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA
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EN ;%‘etter Copy . Annexure “B”

PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

NOTIFICATION
Dated Peshawar, the 05/11/2021

No. PA/K.P/Admn:/2021/7169 On the recommendation of Department Promotion Committee
No. 1 and in exercise of the powers conferred on him by Rule-10 read with Rule-6 of the Khyber
Pakhtunkhwa Provincial Assembly Secretariat (Recruitment) Rules, 1974, Mr. Speaker has been
pleased to promote Mr. Kifayatullah Khan Afridi, Senior Additional Secretary (BPS-20Q) of the
provincial Assembly Secretariat of Khyber Pakhtunkhwa, against the vacant post of Secretary
(BPS-21) on regular basis with immediate effect.

BY ORDER OF MR. SPEAKER

Sd/-
ACTING SECRETARY
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA
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To,
The Hon'ble Speaker,
Provincial Assembly, Khyber Pakhtunkhwa,
Peshawar.
Subject: DEPARTMENTAL APPEAL / REVIEW / REPRESENTATI(
‘ AGAINST THE IMPUGNED NOTIFICATION DAT
01-11-2021, WHEREBY THE EARLIER PROMOTION ORD
N, OF THE APPELLANT WAS WITHDRAWN AND HE W.
REVERTED TO THE POST OF ADDITIONAL SECRETA
o ; ' 'y BPS-20, WHILE APPOINTING MR. KIFAYAT ULLAH KH.
1T e AFRIDI AS SECRETARY PROVINCIAL ASSEMB
SECRETARIAT KPK VIDE NOTIFICATION DAT:
N 05-11-2021, ILLEGALLY, UNLAWFULLY AND WITHOUT A

- LAWFUL JUSTIFICATION.

Respectfully Sheweth:

Nasar Ullah Khan Khattak, Ex-Secretary Provincial Assembly Secretariat
Khyber Pakhtunkhwa, presently Additional Secretary (BPS-20) the appelle
submits most respectfully, the following for your kind consideration and fawve

of acceptance.

That the appellant was selected and appointed as Secretary BPS-
Provincial Assembly KPK vide notification dated 15-08-2017. The s
promotion order was challenged by Kifayat Ullah Khan Afridi before the

Service Tribunal vide SA No. 1324 / 2017, which was accepted vide judgm:
and order dated 10-12-2C18.

It is necessary to merntion that the appellant’s promotion as Additio:
Secretary KP Assembly BPS-20 was also challenged by one Ghulam Sarv
vide Service Appeal No. 952 / 2014, which was accepted vide order dat
14-09-2017. That the matter of appellant’s promotion was once again plac
before the DPC who was duly recommended again while allowing h

~promotion v[de notification dated 25-09-2018 as Secretary BPS-21.

The appellant had preferred a CP No. 354/2019 before the august Suprer
Court of Pakistan followed by CP No. 120-P / 2019 against the judgment a
order dated 10-12-2018 passed in SA No. 1324 / 2017 by KP Service Tribun
On the basis consensus of both the parties before the Supreme Court
Pakistan, the matter was placed once again before the DPC and resultant
the appellant was promoted as Secretary BPS-21 on regular basis vi
notification dated 03-09-2019. B

. " _-n,‘»"t_',@»‘("f‘ B
aemrge 80

The notification dated 03-09-2019 was once again challenged by Kifayat Ull
Khan Afridi before the KPP Service Tribunal in Service Appeal No. 937 / 20z
wherein the Hon'ble Tribunal vide judgment dated 17-12-2020 directed
reconstitute the DPC. :

¥
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That the DPC convened held its meeting on 10-01-2021, wherein the
appellant being found fit and eligible was unanimously recommended for
promotion. as Secretary BPS-21 by a high profile selection committec.
Resultantly, the promotion of the appellant was notified on 11-01-2021.

r__/":

That the promotion of the appellant was challenged vidé sé'r%e appeal No. .
4874 | 2021, which was also accepted vide judgment dated 24-09-2021,
keeping aside the fact that the case was argued on the part of maintainability
but the Hon'ble Tribunal decided the appeal on merits without even affording
the opportunity of submission of arguments on the entire factum of the case to

the respondent / present appellant.
1

The worthy authority vide impugned order dated 01-11-2021 recalled the

promotion order of the appeliant without any prior notice or intimation -and .
convened a DPC for promotion to the post of Secretary KP Assembly BPS-21.

The DPC vide its minutes of meeting. gated 05-11-2021 approved the '
appointment of Mr. Kifayat Ullah as Secretary on the very same day vide

notification dated '05-11-2021. The whole process was carried out in a swift

and hurried manner without sonsidering the material facts on record.

ve, it is necessary ‘2 ,méntion that Mr." Kifayat Ullah was

in addition to abo
appointed as Assistant Secretary on 23/11/1992. He applied for vappointment

as Assistant Secreis.y EPs-47 on 22-11-1 092 and on the very next day i.e.
ncial Assembly

23/11/1992 he was appointed as Assistant Secretary frovi
Secretariat Khyber Pakhtunkhwa without any DPC which is’ the basic.

requirement for appointment to the post of BPs-17 and above,.acco_rding to the

Provincial Assembly Recruitment Rules ;19‘74.‘Ih-fact the app = ‘ment of Mr.

- Kifayat Ullah as Assistant Secretary BES—17 was made by bul ing the said

Rules. -

L.

The very appointment of the _éppellant has been ch’éll’éngéd'.in ‘Wﬁf"'P.etit'i‘o}ilf

" No. 1847-P of 2019 before august Peshawar High Court, which,is still'pending

adjudication.

That since the new strong and reliable ovidenicé regarding the illegality:

- in appellant's initial appointment, being overage at the re,lc;"vant time, loan
- defaulter, promotion to BPS-18 before completion of 5 years of mandatory -

service, had also surfaced, therefore considering him for promotion to the post.
Secretary Provincial KP Assembly BPS-21, without thorough probe through an
independent inquiry was not only illegal, unlawful, collusive but also ineffective
upon the valuable rights of the present appellant, which is thus subject to

correction.

The worthy DPC, astonishingly ignored the service record of Mr. Kifayat'Ullah.

while considering him for promotion 10 the post Secretary BPS-21, in-spite'o‘f
the fact that a disciplinary proceeding was pending against him and fate was
hanging in balance on the basis an interim relief allowed by Peshawar High

Court in WP No."1 g47-P / 2019.

/ TRUECOPY
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Dated. %7 / November/ 2021/32 S

o

The impugned demotion order of the appellant dated ©i-11-2021 and
subsequent promotion order of Mr. Kifayat Ullah dated 05-11-2021 was
absolutely uncalled for and v=ry harsh action against the appeliant, .which is. -
not only arbitrary, discriminatu y but also against theprincipﬁS’@' “equity. law,

-~ justice, propriety and fairness, calling for interference by the august Appcliate

Authority.

In view of the above, it is humbly submitted that by accepting this
departmental appeal, the impugned orders dated 01-11-2021 & 05-11-2021,
may kind!ly be set aside and the appellant may be reinsiated as Secretary
Provincial Assembly BPS-21 with retrospective effect along with all the
benefits of continuous senvice.

.,zf[f} |

14 g€ [

: Z H’//_if",,//ﬂ ‘l E
Naghr'UHian Khan Khattak,

- Ex-Secretary.Provincial

Assembly Secretariat of
' Khyber Pakhtunkhwa,
__----Presently Additional Secretary




- ANNEXURE 2

PROVINCIAL ASSEMBLY SECRETARIAT
KHYBER PAKHTUNKHWA

NO.PA/KP/Admn/2022/ &31(
Dated Peshawar, the © - /03/2022"

Ar Nasrallah Khan Khattak,

Addxtlondl Secretary, -
Provincial Assembly of Khyber Pakhtunkhwa.

Subject: DEPARTMENTAL APPEAL / REVIEW / REPRESENTATION
NO. 8246 DATED 23-11-2021

Memo:

Reference your appeal No.8245 dated 23-11-2021 on the subject cited above
submitted to the Hox}k’ble Speaker, Provincial Assembly of Khyber Pakhtunkhwa, on
08-12-2021 and to inform you that the appeal was forwarded to the Hon’ble Speaker through
proper channel and after thorough consideration the appeal has been- rejected by the
competent 'authbrity in the light of the Judgment of Hon’ble Service Tribunal of Khyber -
Paldutunkhwa, Peshawar dated 24-09-2021, in appeal No.4874/2021.

BY ORDER OF THE SPEAKER

7!

(SYED MUHAMMAD MAHIR)
ADDITIONAL SECRETARY (ADMN)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

Endt No.PA/KP/Admn/2022/ /A 3/~ /6 dated _0 F /03/2022. . %s@{

Copy of the above is forwarded for information to:- v %wy «

% .
The APS to Mr. Speaker, Provincial Assembly of Khyber Pakhtunkhwa. %
The PA to Secretary, Provincial Assembly of Khyber Pakhtunkhwa, d

The PA to Addl: Secretary-Admn, Provincial Assembly of Khyber Pakhtunkhwa,

. The PA to Deputy Secretary-Admn, Provincial Assembly of Khyber Pakhtunkhwa.

. Personal file of the officer concerned. M

ADDITIONAL SECRETARY (ADMN)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

DA W
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BEFORL THE KHYBI:R PAKH’l UNT\HWA SERVICE TRlBUAL PI‘SHAWAR

Appeal No. 1324/2017

.Date ofInshtutnon 128112017
DateofDecxslon oy 10.12.2018

,'Kliayatalhh Khan, Afridi presently serviﬁg a's. Séhidr Ad-diti@inal ) Sebrcfe;ry,a.
PxovmcmLAssembly KhyberPaldwtunkhw'\ Peshawar. - - (Appellant)

ke

'VERSUS -

l The Speaker Pxovmcxal Assembly of Khyber Pakhtunkhwa Peshawar -
The Departmental Promouon Committee through its Secretary Provmcml

~Assembly of Khyber Palchtunkhwa, Peshawar.
Mr, Nasrullah Khan, presently - servmg as Scc1etary Provincial ‘Asse,mbly,

Khyber Pakhtunkhwa Peshawar.’ (Respondents)

o

wo

-------

MR. ALI AZIM AFRIDI,
Advocate

MR. ZIA ULLAH,
Deputy District Attorney

MR. MUHAMMAD ASIF YOUSAFZAI
. Advbcate. : : o

For appellant.
For official respondents.
.. For respondent no.3

MR, AHMAD.HASSAN, - .. - MEMBER(Exeoutive)
MR, MUHAMMAD HAMID MUGHAL . .. MEMBER(Judicial)
> MR MUHAMMAD AMIN CHAN KUNDI® -~ MEMBER(udicil) - -

JUDGMENT
AHM/\D HASSAN MEMBER Arguments of the lmrned counsel for the
pame: heard and 1ecord pe1 used ' S . 4%{;?“%

2. Thu. appellant has- 1mpugnecl thu demsxm
potilication dated‘ 15.08.2017, whmeby respondent no.3 desplte beirg junior to the

appellant was promot_'ed as Secretary Provincial As'sembly Khyber, Pakhtunl\hwa..

n of DPC dated I, 08 20]7 and the



Feelmg aggnewd he ﬁled department«al ap'oé“él‘ "-’o‘r.:x-:3'0.08;'20f17" -which -reiloé:ihédz

unanswered, hence, the mstant semce appeal on-28.11. 2017

' ARGUMI‘.NTS -

3. : Leqmcd counsel tor the qppellant '\rgULd that -he was serving as~Senior

.Addmonal Secret'uy (BPS- 20) and on the duecuons of the respondents also
4“>houlde1ed 1esponsxb111txes of Secxctary Pxovmmal Assembly irom t1mc to t1mc
: Upon retiremem of Mr. Amanullah Khan the then Secretmy Provmcml Assembly orr

14.08. 2017 a slot became avallable for promotnon Workmg papm was. prepared and,,

pl'\ced before the. DPC to consxcler one of the ofﬂcel out of the panel for promotlon o

to the post of becmmry Provmcxal Assemb y. He further argued that he ‘was' the

- senjor most oiﬂcer m Lhe panel and w'ls fully elxglble for promotlon Accordmg to ..

' 'noufcqtlon dated 25. 9 2007 Lhe post of Secxetary (BPS- 21) was xeqmred ﬁlled in by

promotion on ‘the basis ot semorxty .cum-fitness from amongst the Sr. Addl
Secretary and Addl: Secretary with three years service or 22 yéars service in 17 and
above. Mr. Nasurllah ‘(r'espondent ‘no,,,.3) though junior to him was promoted to the
post of Secretary in the meeting of” the DPC held. on 11.08.2017 and. notmed on
- 15 08 20 17. J'usutu.atlon gwen for supersessnon of the appelhm. vxvxdly c,xhlbnted |
malafide, ﬁvonnsm nepotlsm and undue favour extended to the handpacked oilmex B
by the respondents Moreover in serwce appcal no. 1952/2014 (itled "G/zulam
Surwnr Add/tzo/m/ Secrem/y Provmcml Assembly-vs- T/1e Spea/cer Provmczal.
- Asse-mbly Khyber Pak/z!unk/zw_a and’ ot/-ze;s” decided on l4. 09.2017, notxﬁcatlon
ated 1508 2017 Lhrough Wthh promotxon of respondent no.3 as Secretary

_Provmclal Assembly during thc pcndency of the above appeal was also set aside.

: I“‘ﬂ's"'\»s P, ) .
ATTESTED .

. R AT AR SV oo

: . e ! ¥




lement the- rtforemehttoned 1udgment notrﬁcatton dated.

Resttlt'tntly, in- orclet to tmp

15.08.201 7 was W1thdrawn by the respondents on 07 09. 2018

4. Learned counsel for theappel lant further contendedthat the-respo’ndents”had}
audauty/temertty to ttample court orders under thetr feet by ag'ttn conventng
meeting ofthe DPC on 25.09. 20 l8 and ptomottng M, Nasrullah Khan to. the post of
Secretary’ (BPb 21) hypassrng the appcllant wrthout any soltd ltlbtl tcatton/teasontng. |
- and "notified ptomotron vrde nottttcatton dated 25 09 2018. Reasons recorded by the .
DPC for supersessron ofthe appellant were against the mvogue rules and deltbetate -
attempt on the in-,part to deprive htm of right - of promotton to next htghet scale o
; l;tndtngs were also in ltne wrth the crtterta lard down An the schtce rules for
,promotton .It may not be out of place to mentron ‘that the case of.promotton' ot.
respo'ndent no‘ 3 was still subJudrce in thts Ttrbunal and respondents without w'tttrno
) for the outcome/decrsron of thc satcl appea notrtred his’ promotton Reltance was‘
placed on case law reported as 2010 SCMR 1886, 1996 SCMR 218, 1999 SCMR
1605 2005 SCMR 695, PLD 2004 (S C)65 2007 PLC(C S) 1246, 2002 SCMR :

l

>
3
/1056 and 1996 SCMR 1185,

5. On the other hand learned "counsel for prrvate respondent no. 3 while
cottttovetttng the arguments of learned counsel for the 'tppell'tnt lalSCd' some’
plellmlnaly objections on the maintainability of the present service apj Jeal l—lt. utged
that no order for constttutron ol ‘the present bench passed by the Charrman to hear
R tl‘lls setvrce appeal was avarlable on case ﬁle That tn pursu'mce otJudgment of this .
. , l"ttbunal dated 14.09.2017 promotton order ofrespondent no.3 was wrthdrawn vrde |

notttrcatton dated 07 09. 2018 Subscquently, on thé recom’mendauons of DPC he

was aoarn promoted to the post ol Secretary (BPS 21 ) vrdc nottttcatton da,l/d)
Lo




: 'Pakhtunl(hwa Servme Trtbunal Rules 1974 In the light of provxso

bLlOlL lh competent authonty for- decmon ln thcse circumstances the ptesent :

.appeal had become mfructu
(o)1) of Sectlon-.;f
4 of Khyber Pachtunlchwa Serwce frtbunal Act l974
i]UllSdlCthl’l to ad_]lelCEltC on- 1ssues of tltness or otherwxse of a person. to be_i~ -

moted 1o’ 2 hlgher post or grade He-'-

"1pp0mted 0" or hold 5 parttcular post or to be pro

lutthu contended thzlt thié. appellant and pnv'tte teSpondent Nn0: 3 were con31dered by' -

‘ ;’the DPC in its meetmg held on 25.09. 3018 'in whtch the former W"tS not. found ltt for

_promotion to the post of Secretary (‘BPS-ZI). Reliance was placed on case. law

epotied as PLD 2008 (SC)769, PLD 2008 (SC)39S 2014 PLC (C.5) 982 and 2015

PLC(C.8)215.

0. Learned Deputy District Attorney for official respondents concurred with the
. arguments advanced by the learned counsel for private respondent no.3. -

i

H
!

CONCLUSION

7. . The bone of contentlon in " the prcsent appeal is plomotlon of pnvate

A )li’_.--l____‘_

71 tespondent ao. 3 (Mt Nasrullah Khan) to the post of Secretftry Ptovmcml Assemblyv-
’ (BPS 21) who was otherwwe« )umor to the appellant but clearéd/ recommended by.
‘the DPC'in’ lts méeting held: onll, 08 2017 ancl nottﬁed on 15. 08 2017 On perusal‘
of mmutes ofthe said meetmg, 1t transpncd thd[ the appellant was l°l‘10[‘€d on ﬂlmsy,'

whxmmcal and nonsensmdl grounds and in utter- disregard to the crtterm to; .

promotion latid down in Service Rules of the Provintial Assembly. notified on

15.09.2007 and for ready referencé is reproduced below:- PREFRY

“By promotion on r/1e basis of seniority cum fitness amongst the _ %////

senior Additional Secretary and Additional Secretdries with three
years serwce us such or 22 yea;s service in BPS 17 and above”

ous md was also hlt by Rule 23 of the~ Khybel-,.,.- o

thlS Tnbunal lacks._',. R,



| &
- 8 Aplain reading of the 's"’aidrule depicts that s‘Eh:’i'cri'ty cum fitness was the-.s'o’le .

criteria/ prmcrple lor promotion to the post of Secretary Provmcral Assunbly (BPS-
21). The appellaht was semor most Addrtlonal Secretary fully ellgrble fOr:
promotion. Perusal of the minutes of the DPC revealed that durmg the course of
consrdcrahon nothrné ad.verse was fodndagamst the appellant Reasons grven by the

.

DPC for. supersessron of the appellant were ﬁgment of. imagination of the members' :
and contrary to law and rules ”lhough promotlon was’ not a vested rrght of the L
, appellant but mcanmgful consrderatron in accordance with law/rulcs was hrs vested '
o right. Subsequently, as perJudgment of this Trrbunal dated 4 09. 2017 promotlon
crdet of respondent no.3 to the post of Secretary made durmg the pcndency of the
said appeal was also set a'srde.‘ln .pttrsuance of the said orders promotion orderof. .

respondent no.3 was vwi'thdra_-w‘n on 0'7.(.')9.2"01 8."

9. "Subsequently, on the recommendations of Departmental Promotion

"
-’

fhem . .
i

ll// departmcntal appeal ol’ the appellant befOre‘the competent authority was still'
) pending. Again the appellant became a victim of favormsm nepotrsm and unholy

~ alhance of DPC to accommodate their blue eyed chap by hook or crook It was a.

appellant for his due right ofpromotton. . . : o .*.m"..,"

0. . As regards ob)ectron ofthe learned counsel for rcspondent n03 regardmg ‘

kaf

aecrﬁc order tor constrtutron of larger bench was concerned as per, laid- .d wn -
pIOCchne dllletenr cases are assrgnecl to the concerned bench by the Registrar ol :

this Tribunal after getttng approval trom the Chanman Servrce lrrbunal Now

turmng to the issue of marntamabrlrty of the present appeal, ll was exhausttvely,-.'



g

’ng;ued by both the pdrues and vrde order dated ll“‘10r2018 this 'lrrbunal held th’ttli h
the ptcsent appeal was marntamable for 1egular hearmg Crux o[ the ordcr was that

appeal of the ‘appellant agamst nnpugned ordet dated 15 08 2017 and for ptomotton

as Secretary Ptovmcral Assembly, K.hyber Pal(htunk.hwa was Stlll subJudtce in l‘hiS

Tribunal and respondents w1thout ‘waiting- for decrsron ptomoted reSpondent no.3 to
the post of Secretary, hence their achon was sgamst the law/rules. Vrew/stance of

this - ’1rtbunal is- afﬁrmed by the case law reported as 2005 CLC 689 (AJ&K) zn

‘which the court held that:-

‘“Rules ofprocedure were et for advancemem of]ustzce and
parties could not-be hon-suited on techmca/ztzes when thezr valuab/e
rights were subjua’zce before the court”, IR

11, Attention i3 also mvrtcd to Para V of the Khyber Pakhtunkhwa Crvll Servant .

-~

Proimotian Polrcy pertamtng to. deferment of promotton Para(a)(tn) of above pa}m,s‘-

! ' oLy . o

worth_perusal.ltsaysthat:- . - L g

“The ~ PER  dossier- is = incomplete " or any ' other [l

-documents/information’ required by thé PSB/DPC for determining  }
his surlabz/ttvfoz promotion is not available for reasons beyond his ‘,,;;,

control.” ~ \ .L:"[r:.)
> 12, Deficiencies. in- A.C. R dossier pornted out abo\'e were on the one hand
beyond the control of the appellant and on other hand spoke of malrce btas, :
' pre;udrec and |aundrced eye v1ew taken by the respondents Strictly going by the

rules as only one post was avarlable and appellant was at sr, no.! of the pancl $0 tl

saner cOUrse was defer the promotion case,

13. We are ahatd that assertrons of the leamed counsel for prtvate respondent ;

no.3- that under Sectton 4(b)(t) othyber Pakhtunlchwa Serwce Trtbuml Act,: 974 ' :

the quesrwn ot fitness ot a civil setvant is outsrde the pale of ;urrsdtctron ot thrs

Trrbunal but dneettons of supetror eourts in PLD 2008 (SC) 769 PLD 2008 (SC@@ ; @
bo

: aﬁgﬁt :

395, 2014 PLC (C. S) 982 and 2015 PLC (C. S) 215 are not conelusnve and agmst



. i |
. .

“upon by: the lemned counscl for the appellant Slmllarly in PLC (C S) 116] (b) and '_

a l999 SCMR 1605 issue ofhtness dnd promotlon has ”ilso been settled by the apex -

court in 2005. scrvm 695 PLD 2004 65 2002 SCMR 1056, 1996 SCMR’ 1185 In

7002 SCMR (S. C) 1056 the august Supreme Court held that -

"Where a- rzg/fzr to consider the civil servant has been claimed on fhe o
~ground that ~he has been bypassed in violation of the promotion
policy,. the Service Trtbunal can examzne the questzon offmess of
civil servant" :

"Concept of absolute 'discretion- does not exist in law as it was
wholly incompatible wu‘h the guarantee provided by Article-4 of the
Constitution of Pakistan, 1973. "Absolute discretion” was a ruthless
master and unless it was slructurea’ it was likely to be abused. Such
. a provision would be ex-facie discr zmmatory” (2007 PLC (C S)
1246) o ‘

4, . Before parting with thejudgment apprehensi'ons are lurking in ‘our’mlnd that

"adverse ﬁndmgs of thrs Trtbunal may plque the ego of respondents and- inline wrth S

- -theu tl qdmon posslblllty of again vrolatmg the COurt/trrbunal orders. cannot be ruled

' - out. Le'tlned counsel for the appellant also brought to the notice of this Tnbunal

cases of rllegal appomrment of Specral Secretary and Director (Automalron & IT)

Provmcral Assembly were struek down by the’ Peshawar Hrgh Court Peshawar vrde

;udgment dated 13, ll 2018 m writ petition no, 2512/2018 & 13, ll 20 8 in wrrt.'

petition no. 3101-P/2018,- By now it has been estabhshed beyond any shadow of

doubt that the former and the present Speaker etc, have one point agenda (o promote

~cronyism, nepotism and favoritism at the cost of- m'.erlt,- tranSparency, 'fai_rnesé,

equality and ju'sti;ee‘ It-amounts to misuse -of official authority dnd is open to

cognizance/ judicial scrutiny by tlie quarters concerned. [h order to sensitize the " .-

c'one‘erned.relevant.ex‘cel‘p't ofPLD 2014 SC471s reproduced below:- R




Qi e

S 10.12.2018..

‘.un 13 now, '’ wcll scttled pnn lc oLM[aw that alt- P‘—’bhc:""'"‘f .
- functionarfes. must exereise public authon:ty, ‘BSpecmHy while ;-

dealmg with the pubhc property public funds or assets in a
faif, just; transparent’ and rcasonnble manner, untainted by oo
malafide without discrimination and .in accordance with law, o

- keeping in vnew the. constlmuonal rnghts of'the szcns"

RES A> A seqnel to above the appeal is acccptcd thc 1mpugncd mclel q]ongwuh o

auw,sswc mdel of promouon o( xeqpondent no. 3 to Lhc post of Su.Letmy Pnovmcnal--

S Asscmbly‘ Khybel Pakhtunldmwa 7assed durmg the penclency of the pncse,m service

wppenl is su asxde Consequently, notxﬁcatxon no. PA/I(P/Admm/ZO]8/2242 chtcd'.'--

I

| "530 08 2018 assnonmg Actmw charv,e of he post ofSecretary PlOVlnClﬂ[ ASbembly

the: appullnnt is IES[OICd Pamcs me leﬁ o bear then own costs, F |Ic be cunsmmd Lo

. the record room.

| SD/-
A (MUHAMMAD HAMID MUGHAL)

-’"Dl o ' MEMBER
(MUHAMMAD AMIN KHAN KUNDI)
. MEMBER
DA
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

NOTIFICATION

Dated Peshawar, the__dL§ /09/2018.

NO.PA /KP/Admn:/2018/ 37 ZSI On the recommendation of Departmental

Promotio

oy Rule-10 read with”’

a/Recruitment Committee No.I and in exercise of the powers conferred on him

Rule-6 of the Khyber Pakhtunkhwa Provincial Assembly

Secretariat (Recruitmenty Rules, 1974, Mr. Speaker has been pleased to pro'm'-ow

Mr. "Nasrullah Khan, Additionai Secretary BPS-20 (Personal) of the Provinéial

Assembly Secretariat of

Khyber Pakhiunkhwa, against the vacant post of

Secretary {BPS-21) wiih immediate effect.

I
V

BY ORDER OF MR. SPEAKER

Sdi- j
DEPUTY SECRETARY (ADMN) .
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

£ NO.PA/K PlAdmn:2018/ 3799 =E2F Dated _ LS /0972018

N W BN

o0

Copy of the above is forwarded for information and necessary action to: -

P

All the Administrative Secretariés to Govt of Khyber Pakhtunlchwa, Peshawar. .

The officer concerned. ‘
The Special Secretary (o Mr. Speaker, Provincial Assembly of Khyber Pakhtunkhwa.

All Heads of Attached Departments, Khyber Pakhtunkhwa.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.
The Director (Finance & Accounts), Provincial Assembly of Khyber Pakhtunkhwa.

The Manager, Government Printing Press, Peshawar, for publication in the next

issue of Government Gazette. .

The PS to Deputy Speaker, Provincial Assembly of Khyber Pakhtunihwa.
Pay Bill Cierk, Provincial Assembly of Khyber Pakhtunkhwa.

Personal file of the officer concerned.

(Lo
e
ASSISTANT SECRETARY (ADMN)

PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA
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IN THE SUPREME COURT OF PAKISTAN
' (Appe]late Jurisdiction)

*PRESENT: .

Mz, Justice Sh. Azmat Saeed
Mr, Justice Umar Ata Ba.nd1a1

CIVIL PETI’I‘ION NO.354 OF 2019 &

CIVIL PETITION NO. lZO-P QF 2019

{Oh appeal from the' Judgment/ order dated 10.12. 2018
£’ ¢ X passed by KP.Service Tribunal in Appeal No. 1324 of 20 17)

[ g
Rt P

: Nasrullah Khan Pettt't.oner(s)
4 o R , ’ (m CP.354 of 2018) - -
- :

Speakér Provincial Assembly, KP .. Petitioner(s)
. A Peshawar & another . [in CP,120-P of 2015)
b | VERSUS -

Kﬂayatu]lah Khan Afridi & OthCl'g .. Respondent(s) -
S . (in both cases)
£ v \

For, the petiuoner( s) : Hafiz Aj:fat' Ahmad Ch., 'AS.,C. SN
(incP354of2019) _ g L

' For the patitioner(s) : Mr, M. Murtir ;_Pi_racha, ASC.

. ' _ (in GP.120-P of 2019} .
. M *  Respondent No.l : In~person
/ (in both cases) )
R On Court’s call . g Bamster Qa.sun Wadood
Addl AG KPK.
Date of hearing . 02,07.2019.
ORDER

SH. AZIVIAT SAE‘?D J. CP.120-P 01" 2019, It is

contc,nded by the learncd counsel for th pchtlonel that
thé observations made and the comments passed by the.'

lea_med Service ’I‘ribunal in ‘the impugned judgment with -

regard to Lhe peuhoner ie. Lhe Spea_ker of the Provmmal

' Cgu't Associate
"+ waems Couigt 0 Pakista




Ry

e e
r

-' 'I“ . . ; R . ' ., . . -, . . . . . . . 2 .
B CP1354 & 120-Pof 2010 . o e S :

N ' 2. Notice to the respondents.

3. c.MA, NO.256-P OF 2019 in CP. 1'20'-15 of

2019 Notlce Until the next date of hearing, observauons

ma.de m the 1mpugned Judgment ‘against the petltloner '

shall remam suspended
. ¢

4..

CP.354 OF 2019, We have heard the counsel
Ty ‘ . for the petitioner as well as' the respondent.in-persori 's6
also the leaned Addluonal Advocate General KPK who
appeared on Court call. A consensus has emerged that.
the learned counsel for the petmoner does not press this -
%, petition, however, states_that the matter of pror;ootlon .0‘{,
- % - - i;'espo.ndent"No.l :ma'y ‘o‘e :placed be_fore the 'D.PC. for -
] | ci:onsidero.tton in due course,. which may d‘eoide the: |
: matter in" actordance W1th l-axiv mﬁnﬂuenced bir"any'
extraneous observatlons made in the, u’npugned Judgment

by the learned Servme Tnbunal

S. . -This petition stands dlsposed of in the __a_.*t_agye
R S /A
terms.. Sd/-J

Cerm'ed o be Trﬁe Fapy

T ofPaklstan
‘ Hamabad

“
X
s,
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e respect fo1 orders passed by

II\T THE SUPREME COURT OF PAKISTAN
(Appellate Junsdrcuon)

PRESENT-
Mr. Justice Umar Ata, Bandial
Mr. Justice Mazhar Alam Khan Miankhe]

Civil Petltlon No 120-P '20'19 and CMA No.256
C.P.120-P/2019 '

(On appeal from the Judgment da.ted 10.12.20
Peshawar in Appeal No, 1324/ 17)

in
18 passed by the KpP, Servxce Tribunal,

Spealer Provincial Assembly, K.P. Peshawar & another

-1 Versus

: Iﬁigya,tullah Khan Afridi & another

....Respondents
(In both cases)

For the Peﬁt’roner/Applicant: Mr, Muhammad Munir Peracha, ASC

Govt. Of KPK; Bamster Qasim Wa.dood Addl.AG-IP

Respondent Noy1; In peréon

Date of Hear-]lng: - 31.7,2019

- - ORDER
Umar Ata Band.ral Ji

‘Learned counsel for 1.he petltloner
'—N

has add.ressed arguments on behalf of the learned Speaker, K.hyber

' Pakhmn.khwa Provmcml Assembly, (“Spealker PA"). He ha referred

to uncomphmentary remarks made by the Khyber Pakh*’unld'iwa-

.. Service Tribunal (“Tnbunal”) in its impugned judgment dated

10 12,2018 attnbutmg collateral purpose to the orders passed in

the present controversy by two prevmus Spealcers PA. This i 1s done

© without grarit of hearing to the Speaker-PA) and seeks their

expuncnon. He has also apprised that-the Speaker-PA

the Judmary that he does not hold

a.ny persona.l view on the merits- of the scrv1ce controversy r.=uSed

beuveon the private respondents in this’ petmon Wc. con31de1 that

"Coutt Ase

Suprcm T '-J’ t:'.?.il“ld]

Islamabad

....Petitioner/Applicant

has hicrhest '



i)

, the contents of paragraph No.14 of the mmugned judgment by th,e

Tribunal are judgmental and predisposed. However, we would hke

to read the minutes of the respective Departmental Promotlona.l.

ComImttee (DPC) mectmgs that are relevant to the Tnbunal’

' _]udgment.s dated 14.9.2017 and 10.12. 2018

. order

' heanng in the last week of September,'2019. Adjourned.

2. . On account of the withdrawal of the .petition filed by Mr

Nasrullah Kha.n (C P.354/2019) as noted in our order -dated.
2.7.2019, the dec181on on the merits of the controversy beﬁneen the .-

private respeondents by the 1mpugned Judgment dated 10.12.2018

by the Tribunal remains intact. Accordingly, the learned counse]

for the Speaker-PA assu.res that the chrectrons given in the said
Judgment Tégarding the not:ﬁcahon dated 30.8.2018 shall be '

1mplemcntecl forthwith, He also assures that as enmsaged in ouy -

dated 2.7, 2019 a ﬁ-esh Departcnenta.l Promotional

Committee (DPC) is bemg oonstltuted to conmder the .natter of -- "l

promouon to the post of Secietary, Provineial Assembly of KP

' stnctly in accordance with law and on the basis of relevant oriteria.

3. In view of the foregomg, let this mdtter be ﬁxed for

- e d e [ J";:"-':'-. Sd/..J ) .
. S (erim'*a 19 52 Trus Gogy
l . U Q%
LS. ;, ::3 g
i e 31--..1\:2-,,:019 ! < } -
"‘k";“' '.'m /\b/ /’ 2 .
S O S/ A3sociate
N\J’ R ’39, #R No Q’? /é ...... . -mp'«m: fate
B a}r%;',."i T

Jorart of ‘Pakxslan
':’qm..zh.

Datc o! “‘re"v"ztazioéu:

No of Word /(,'-,"\ /}/f)
Ne of F-:-nos. &/ :
Requisition Fes Rs: (Y,%L_—’___\
Cony Feein:... -—.-*-’-E—- _
Court Fee Stamps: = < X —
- Date of Cempletion of Capy ___(L__ )
Date of deiivery of Coay: [7 /Z??
Camnarar Qe o ... .
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* Supre®

{\CP No. 120B/2019 & ciya, 809/2019
' Spealer Provinéial AsSe@ly, KP Peshaway -

- Eifayatulleh Khan Afridi & another

IN THE SUPREME COURT OF PAKISTA.N
(Appellate Junsdactxon)

PRESENT

Mr. Justice ]Jmar Ata Bandlal

Mr. Justice glaqbool Bagar.
Mr. Justice Faisal Arab

Petitioner(s)

Versus

For the Petitioner(s)
‘ ASC
Mian Saadullah J andoli, AOR.

For the Respondent(s)
For KPK

In person (r-1)

Mr. Qasim Wadood, Addl. AG

Date of Hearing : 26.09.2019

- ORDER

Respon'deni(s) .

(S

Mr. Muhammad Munir Pa.racha o

/s

Umar Ata - B:_gdml, . ‘Learned counsel for ‘the i

apphcant has read frbm paragraph No. 14 of the unpugned

judgment dated 10.12, 2018 passed by the learned K.PS’I‘ wherem

very st:'ong v1ews have been expressed about the servmg Spealcer. '

of the KPK Assembly as well as his predecessor It is noted therem. '

that both “the former and the present Speaker etc. have one pomt "

of me nt transparency,

agenda to promote cronyism, nepohsm and favountlsm at the cost

- misuse of ofﬁcxa.l authonty and s open to cogmzance/_]udamal

‘}éﬁbﬁ 3 sTE@

e
utt A\S‘)m o\
COe Cou 0{ P
‘c‘.'\-ﬂ"‘oad

scrutiny by the quarters concerned.”
made because stafedly an officer junior to the respondent was
promoted and appomted Secreta.r*r of the Provincial As: embly The

remarks have derogatory contents a.nd have been recorded W1thout
con.frontmg

falmess equahty and _]usnce It amounts to"

These remarks have been

Y

’

(s
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o

wp oo

.3

Secretariat

" Proceedings before the Court. The presént- b}

‘A'mq'rzm Ullah, and others vs, The Federq) .

direction of the Court issued on 31.07.2019 for g fresh DPC to

consider the candidates for promotion in accordance with law, -1If

the respondent hag any grievance regarding the non-compliariée of

of the KPK Assemnbly has .not‘ cpm‘plied mth the

Ministry of - Finance, -

Respondent No, '] Present in Court subrnits. that -

the directions issued. by this Court he may file appropriate . P

etition stands disﬁose.d

Isiamabad
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IN ‘I[‘HE SUEREME COURT OF P

A.KISTAN
(Ongmal Ju.nsd.tctlon) .
o PRESENT! . R
.o _ " MR. BESTICE UMZAR ATA BANDIAL

MR JUSTICE QAZI

* (against the prder dated 31.

MAD AMIN AhMED

| /0 8 | ,4.4'14 @fW L’Z |

07.2019 of this Court
‘passcdmCP No. 12@‘-P/ 2019, oo

Kifayatullgh Khan Afrid;

Vérsus

' Mushtag Ahmed Ghari and others
.For .the',‘P_eﬁtioher (s) .
For the_;l.Qespondent(s) ¢ M.R.

. Date of Hearing : 13-‘04:2'0-2?"

ORDDR

‘Petitioner(s)

hesp.o nd ent(s)

RaJa Salf-ur-Rehman ASC

- competent foru.m rather than plead contempt of the order of

thJ.s Court dated 31 07 2019, Dlsmlssed

Sar J".
- Sdlg
thrtmed to he True Cop V.

Sem, /Ssociate |

Supreme Cou of Paldstan

i
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

el .

NOTIFICATION

Dated Pésh'a;war the , d 3/09/2019

NO.PA:/K'PLAdnm:/ZOlQ/' ) Urlz On the 1ecommendat10n of. Depaﬂmental '

Promotion/Recruitment Committee No.I and in exercise of the - ‘powers confex red ‘on him

by

Rule-10 read withuRule-6 of the Khyber Pakhmnlchwa P10v11101a1 /\seembly'-,_'

Secretariat (Rccmnment) Rules 1974, Mr. Speaker has ‘been plcased Lo pmmotc .

M.

Nasrilllah Khan, Additional %ecwlaly BPS-20 of the PlO‘/ll’lClal- ASsembl.

Secw[duat of Khyber Pakhtunkhwa, anamst the vacant post ‘of Semelaly (BPS 21) with

JmmecllatP effect.

BY ORDER OF MR. SPEAKER

i - Sd/- o
ADDITIONAL SECRETARY. (L&D MN)
PROVINCIAL ASSEMBLY OF KITYBER

PAKIITUNKH\’VA '

E.NO.PA/K P/Admn:/2019/ A 2.4 & —37 Dafed = ¢33 /09/2019

1

\
[

£

~) O\ n
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Copy of the abovc is forwarded for information and" necessaly action- t@

All the Administrative Secretaries to Govt of Khybel Pakhtunkhwa Peslnwm

”The officer concerned. L
The” -~ Secretary to Mr. Speaker, Provincial Assembly of KthCl Pakhlunl\hwa
All Heads of Attached Departments, Khyber Pakhtunkhwa S

The Accountant General, Khyber Pakhtunkhwa, Peshawar. ' :

The Director (Finance & Accounts), Provincial Assembly of Khyber: Pakhtun (hwq
The Manager, Government Printing Press, Peshawar, for pubhcauon in the next 1ssuu
of Government Gazette..

The PS to Deputy Spealker, Provincial Assembly of Khybex P'lldllunkhwa

Pay Bill Clerk, Provincial Assembly of Khyber Pakhtunkhwa

Personal file of the officer concerned.

. el
DEPUTY SEQRETARY (ADM\I)
PROVINCIAL ASSEMBLY ORKHYBER.
PAKI.I\KUNKHWA R
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL,PESHAWAR e
Appeal No. 937/2020
Date of Institution ... 28.01.2020

. Date of Decisipn o 17.12.2020

Kifayatullah Khan Afridi, presently serving as Senior Additional Secretary

Provincial Assembly, Khyber Pakhtunkhwa, Peshawar. ... (Appellant)
VERSUS

The Speaker Provincial Assembly of Khyber Pakhtunkhwa, Peshawar and two

others. ) ... (Respondents)

Present.

Mr. Ali Azim Afridi, _

Advocate. For appellant

Mr. Muha‘mméd Riaz Khan Paindakhel, For respondents

Asstt. Advocate General No. 1 & 2.

Qazi Muhammad Anwar

Advocate, , For respondents
No.1, 2 and 3.

MR. HAMID FAROOQ DURRANI, .. CHAIRMAN
MR. MIAN MUHAMMAD, .. MEMBER(E)
JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMA'N:-
1. The apbellant is aggrieved of notification dated 03.09.2019 iésued by
respondent No. 1, whereby, respondent No. 3 was promoted as Secretary
(BPS-21), Khyber Pakhtunkhwa Provincial Assembly. The decision of
Departmental Promotion Committee dated 02.09.2019,‘ forming basis of the
notification, has also been impugned. Declaration regarding promotion to the
positvion of Secretary. Provincial Assembly Khyber Pakhtunkhwa, in favour of

the appellant, has also been made part of the prayer.




2. The facts, as laid in the memorandum of appeal, are to the effect that
the appellant was appointed .as Assistant Secretary (PAC) BPS-17 on
23.11.1992 in the Provindial Assembly Secretariat. On' 11.02.1997 he was
promoted as Deputy ;E,eéretary while on 12.03.2007 the appellant was granted
promotion as Additional Secretary BPS-19. On 01.10.2009, he was

recommended for promotion to the post of Senior Additional Secretary BPS-

.20, which was materialized. While posted as such, the appellant was required

and authorized to look after the .vofﬁce of Secretary Provincial Assembly as
well. The Additional responsibility was for 165 days altogether. On 01.08.2017,
a notification was issued for cénstitution of DPC due to retirement of the
incumbent. The name of respondent No. 3 was also included in the panel of
officers to be considered for promotion against the post of Secretary. The

DPC, with addition of the Deputy Secretary (Admn), was reconstitu;ed. The

added Member was subordinate to the respondent No. 3 at the relevant time,

it is claimed.
- The D.P.C recommended respondent No. 3, a junior to the appellant,

for promotion who was accordingly promoted. The appellant questioned the

promotion order/notification before this Tribunal through Service Appeal No. -

1324/2017 (hereinafter referred to as previous appeal). The matter was laid
before a Larger Bench comprising three Honourable Members and was
decided on 10.12:2018. The appellant was granted relief by the Tribunal in
terms that the order, impugned therein alongwith ens‘uing order of promotion
of respouwdent No. 3 therein, was set aside and thé notification dated
30.08.2018, assigning acting charge of the post of Secretary Provincial

Assembly was restored -in favour of the appellant. Pertinently, the

A
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arrangement of parties in the previous appeal was the same as in thé instant
appeal.

The decision of Tribunal was impugned before the August Supreme -
Court of Pakistan which was pleased to, inter-alia, expunge remarks against
respondent No. 1, as well"as the erstwhile Speaker of Khyber Pakhtunkhwa
Provincial Assembly. .The Apex Court ordered for reconstitution of D.P.C to
re-examine and decide the matter of disputed promotion. The reconstituted
committee éubmitted its recommendations on 02.09.2019, whereupon,
impugned notiﬂcaﬁon dated 03.09.2019 was issued. The appellant submitted

a departmental appeal which was not responded to, hence the appeal in hand.

3. The respondents, upon notice, appeared through counsel who
submitted an application 'for deciding the question of limitation and
competence of the iﬁstant appeal as preliminary issues first. The application
was also accompanied by written statement of respondent No. 3. On
01.10.2020, learned counsel for the parties addressgd their respective
arguments regard’ing the preliminary objections. Remaining arguments were

addressed on 30.11.2020.

4. We have heard learned counsel for the parties and with their valuable
assistance gone through the available record. During the arguments both the

learned counsel also repeatedly referred to the judgment in the previous

appeal.

5. Agitating the preliminary objections, learned counsel for respondents
argued that the appeal in hand was badly time barred as it was submitted on

12.02.2020. In that regard he referred to the calculation, as contained in the
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written statement and contended that the impugned notification was Issued on
03.09.2019, against which the appellant submitted appeal to the competent
departmental authority on 30.09.2019, The period of ninety days wait for
decision started from 01.10.2019. The period of ninety days was to expire on
29.12.2019, while the a.ppeal in hand had to be filed within thirty days from
30.12.2019. The said period of thirty days expired on or before 28.01.2020. In
his view, some frauq was. committed in receipt of appeal on 28.01.2020,
through diary No. 888. In support of his arguments, learned counsel referred
to the judgments reported as 2017-SCM.R-24, 2019-SCMR-663, 2011-SCMR-

1111, PLD 1994-Supreme Court-539 and 2007-SCMR-682.

Arguing the second limb of objections regarding the competence of
appeal, learned counsel referred to Séc'tion 4 of the Khyber Pakhtunkhwa
Service Tribunals Act, 1974. He contended that the fitness of respondent No. 3
for impugned promotion W;':IS also an issue in the appeal in hand, therefore, it
was not to be entertained in view of the provisions of law,

Learned counsel for the appellant refuted the objections and contended
that the appeal was not only within time but also competent for the 'purpose
of jurisdiction of this Tribunal. He made references to judgments in previgus
appeal and also relied on 2007-PLC(C.S)12486, 2002-SCMR-1056 and 1999-
SCMR-1605.

Learned Asstt. A.G adopted the arguments of learned counsel for

respondents.

6. It is a matter of record that the appeal in hand was initially submitted

on 28.01.2020','through diary No. 888 which was returned to the appellant for

removal of some deficiency. It was re-submitted, after doing the needful on
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respondent No. 3, the time for submission of appeal before this Tribunaj was
to end on 28.01.2020. In the stated backdrop, the objection regarding delay in

submission of appeal is misconceived, therefore, is hereby overruled,

7. Adverting to the’ other objection regarding competence of appeal in

hahd, suffice it to note that the issue, also raised in previous appeal, was

decided by a Larger Behch of the Tribunal in the following terms:-

‘We are afraig thar assertions of the learned counse/ for private
respondent No, 3 that  under Section-4(b)(i) of Khuyber
Pakhtunkhwa Service Tribunal Act, 1974 the question of fitness of
a cvil servant is outsige the pale of jurisdiction of this Tribunal but
directions of superior courts n PLD 2008(5C) 769, PLD 2008 (5C) .
395, 2014 PLC(C, $) 892 and 2015 PLC(C.S)215 are not conclusive
and against the consistent views expressed by the superior courts
in numerous Judgments refjeq upon by the learned counsel for the
appellant, Similarly in pLC (C.S) 1161(b) and 1999-5CMR-J605}
issue of fitness and promotion has also been settled by the apex
court in 2005-SCMR-695, PLD 2004-65, 2002-5CMR1056, 1996-

SCMR-1185, In.2002-5CMR-1056, the august Supreme Court held
that:-

"Where a right to consider the avil servant has been
claimed on the ground that he has been bypassed in
violation of the promotion policy, the Serice Tribunal can
examine the question of fitness of civj/ servant,”

22,

-y
The Tribunal consequently went on to decide the | Sy Y

A% L
appeal on merits, - ‘%'%33%

W=

The above reproduced view of this Tribunal is respectfully followed in the

appeal in hand, therefore, the objection is also overruled.
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Looking into the merits of the case of appellant, one finds that the

ground forming basis for recommendatlon was to the effect that for promot:on

against selection post, merit alone is to be considered. Paragraph 12 of the

minutes of the meeting dated 02.09.2019 provides as follows:-

n view of the legal position explained in Background section,

seniority is not the crucial factor for promot/an against sefection

posts and merit

alone is to be considered for comparing officers,

Hence, the comparative merit position of some of the relevant

factors of panel officers is as under:-

Mr, Kifayatullall Mr. Nasrullah Khan Mr. Amjad Alj
/(han
Academic leve/ B.A/LLB MA (International Relatio| M.Sc (. Chemistry)
Experience of assembly | Worked in Worked in Legislation, Worked in PA,
work Legislation and PAC administration, Finance | Administration and
: branches. & Accounts, PAC Legisfation.
branches and round the
: clock security wing.
Experience of act/ng aq 165 657 days. ~=--
Secretary Assembly days
Major Achievements - E-Parliament initiative Strengthening
: Digital filing system of PAC,

| of parliamentarians

Establishment of Media
Centre, Women Caucus
Resource Center
Equalization of
employees perks and
privileges with parliamen
and other provincial
assemblies

Capacity building training

inland and abroad
Construction of
multipurpose undergroun
exclusive parking for
different stakeholders an

d spacious cafeteria
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Learned counsel for appellant also grudged the correctness of eontents
noted under the name of respondent No. 3 which included the experience as
acting Secretary Assembly. It was also maintained that the column of
experience of Bespbndent No. 3 contained particulars not relevant for the post

of Secretary Provincial Assembly..

It is important to-note here that the appellant was senior most amongst
the Additional Secretaries B.S-20, however, the said factor was ignored by the
DPC. For the resolution of issue, we have to fallback'upon judgmerrt in the
previous appeai. In para-8 thereof, it was laid down that seniority-cum-fitness
was the sole Criteria/principle for promotion to the post of Secretary (BPS-21)
Khyber Pakhtunkhwa Provincial Assembly. Needless to reiterate that in the
previous appeal the parties were the same as arrayed in the appeal in hand .
It would not be out of place to mention that Service Appeal No. 952/2014 was
decided by this Tribunal on 14.09.2017 wherein the respondents No. 1 and 3
were also included in the panel of respondent. A Bench of this Tribunal was
pleased to decide, inter-alia, that the ériteria for promotion to the post of
Secretary (BPS-2?1) Khyber Pakhtunkhwa Provincial Assembly Secretariat was

also based on seniority-cum-fitness,

The minutes of DPC meeting reflect that the committee proceeded in
line with the misconception in declaring the impugned promotion against
selection post and kept in consideration the merit alone. The view of DPC was
in disregard of the Judgments by this Tribunal as well as those referred to in
the decision of previous appeal. The fi inding and recommendatron by the
committee were based on wrong premises, therefore, the ediﬁce built thereon
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was bound to collapse. The notification dated 03.09.2019, ensuing from the

decision of DPC, is not Sustainable for the stated reason.

9. Ex-consequentié, the appeal in hand is allowed and the impugned
notification dated 03.09.2019 is set aside. The official respondents shall
constitute the DPC in accordance with law. The DPC shall consider the matter
of promotion to the post of Secretary Provincial Assembly in light of decision
taken in previous appeal as well as the instant judgment strictly in accordance

with law/rules. The denovo exercise shall be completed within three months of

receipt of copy of instant judgment.

Parties are, however, left to bear their respective costs. File be

\| .

(HAMID FAROOQ DURRANI)
K;%/ CHAIRMAN
(MIAN MUHAM

consigned to the record room.

MEMBER(E)
ANNOUNCED
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EROVINCIAL ASSEMBLY oF KHYBER PAKHTUNKHWS ~
NOTIFICATION

Dated Peshawar, the [f 10172021,

NO.PA./KP/Adlnm:/202l/ QZC/CZ On the fecommendation of Departmental Promption

Commitiee No.1 and ipn exercise of the powers'conferre'd on him by Rule-10 read ‘With
Rule-6 of the Khyber Pakhtunkhwa Provincial

Assembly Secretariat (Recruitment), Rules,
1974, Mr. Speaker has been piéased‘io promote

Mr. Nasrullah Khan, Additional Secr,emr{y

BPS-20 of the Provineia] Assembly Secrela_riat of Khyber Pakhtunkhwa, against the idcmt .

post of Secretary (BPS-21) on regular basis with immediate effec, o
| BY ORDER OF MR, SPEAKER-.‘__,

S/ ST
ADDITIONAL SECRIITARY (ADMN)
| PROVINCIAL ASSEMBL Y OF KHYBER -
. : ‘ - PAKHTUNKHWSA . © -

Dated__)) /91/2021;": . . -

Copy of the above is forwarded for information and

ENO.PA/K.P/Admn:/2021/ Ly § .- SY.

necessary action to: - - :
All ﬁhc Administrative Secretari es to Government of Khyber Pakhtunkhwa, Peshawar,
The officer concerned, o ' ’
The Secretary to M, Speaker, Provincial Assembly of Khy
All Heads of Attached Departinents, Khyber Pakhtunkhwa,
.The Accountant General, Khybey Pakhtinkhwa, Peshawar. : L
The Director (Finance & Accounts), Provincial-Assembly of Khyber Pakhty khwa,
The Manager, Government Printing Press, Peshawar, for publication in the next issqze of

ber Paklyy nkhwa,

overnment Gazette,

8 ThePS 1o Deputy Speaker, Provincia].Assemey of Khyber Pak

9 Pay Bil| Clerk, Provincial Assembly of Khyber Pakhtunkhwa,
10. Personal file of the officer concerned

htunkhwa,

| | ASSISTANT SECRETARY (ADMIN) .-
. PROVINCIAL ASSEMBLY 0F knyppi
\Y@{\ X/ S PAKHTUNKHWA . -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TR‘IBU‘NAL, PESHAWAR

Service Appeal No. 4874/2021

Date of Institution - ... .14.04.2021

"Date of Decis.lon .. 24.09.2021

'Klfayatullah Khan Afridi, presently serving as Senior Additional
Secretary Provrncral Assembly, Khyber Pakhtunkhwa Peshawar

... (Appellant)
VERSUS

The Speaker ProvrnCIal Assembly of Khyoer Pakhtunkhwa, Peshawar
and.two others, - , ' t ' '

(.Respondents)

Present

Mr. Ali Azim Afndl | . :
Advocate. o - ... Forappellant
‘MUHAMMADADEELBUTT

Addltlonal Advocate General ‘ -~ . For official responcents.
M/S l\/luhammad Zafar Tahirkheli & .
Ansarullah ‘Khan Advocates L ... Forall respondents 4
AHMAD SULTAN-TAREEN  — CHAIRMAN
ROZlNA REHMAN o BEE MEMBER(Judicial)

JUDGEMENT

AHMAD SULTAN TAREEN CHAIRMAN. The appellant named

above invoked the JurlSdlCthl’l of this Tribunal through service appeal

descrlbed above in the heading challenglng thereby his. supersessron
from promotion and the promotion of respondent No. 3, purporting the

same belﬂq against the facts and law on the SubJeCt AR

For the production of factug account, we have gone through

enpiBiinER O ertaln Judgments of this Trlbunal coples whereof are annexed with
Sevvice Vribunal
Posnawar ' :
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. the memorandum of appeal, which were rendered in the case of none
.else but. between the -same partres and in the same matter as
subjud/ce in the appeal at hand Certalnly, the facts as noted in the
prewous Judgment are not dlsregardable but they are impelling us'to
see the chequered history of Iitigaticn in connection.with promotionto

the post of‘Secretary, Khyber Pakhtunkhwa.Provincial Assembly (for

short “Assembly”), particularly, the fate of the previous judgments

: \ passed by this Tribunal in the course of said litigation.

3. The appeal at hand is the. third i’n'conttnuation of the dispute
related to. promotion to the post of Secretary (BPS-21) in the
Assembly. According'to th'e facts_evident from the record as at/ailable
.on ‘file, the post of Secretary |n the Assembly had become vacant on
14.Q8:2017 when the then incumbent of the post Mr. Amanuliah Khan
stoc‘d. retired from service on superannuation The Departmental
Prcmoticn Committee (DPC)as constltuted by the Appomtlng
Authorlty met on 11, 08 2017 to con3|der the cases of panelists for
promotron on the said vacant post. The DPC recommended the

promotron of l\/Ir Nasrullah Khan at Sr. No 3 lnthe following panel| of

ofﬂcers -

. b
1. Mr. Kifayatuilah Khan Afridi, Senior Additional ‘Secretary
. (BPS-20). L Rt A
© 2. Mr..Ghulam Sarwar, Additional Secretary-| (BPS-19) =

3. Mr. Nasruliah Khan, Additional Secretary-Il (BPS-19)

In pursuance of the recommendation of DPC appomtment of

Khy hv. v Pakhtukhwa
- Bervice Tribun

Seriee avibu *‘Mr Nasrullah Khan (present respondent No. 3) as Secretary of

¢
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As's.embly,’ was notified vide notification dated 15.08.2017. Mr.

K|fayatullah Khan Afndr the panelist at Sr No. 1. above (preoent

appellant) rmpugned the recommendatron of DPC and notification of

‘promotion of respondent No 3 through Service Appeal No 1324/2017

preferred before this Tribunal on 28 11. 2017 When said appeal was

'preferred, another service appeal No 952/2014 was also pending in

wh|ch Mr. Nasrullah Khan was also a respondent due to ohallengrng
of his promotron as Addltronal Secretary The sald appeal wasdecided
vrde Judgment dated 14.09.2017, whereby not only the promotron of
Mr. Nasrullah Khan as Addltronal Secretary but also his promotion as

the Secretary made vide notiﬁcation.dated 15.08.2017.was set aside,

" obviously by apphcatron of the principle of: //spendens In order to

rmplement the aforementloned Judgment notification  dated

15. 08 2017 was wrthdrawn on 07 09. 2018 However Mr. Nasrullah

'Khan was for the second time, promoted as Secretary of the

Service Tribunaf
Peshawar

Assembly dunng pendency of appeal No. 1324/2017 of the present

appellant, which when accepted vide Judgment dated 10.12.2018, it
culmrnated wrth the operatrve part as copred below:-
“As a sequel to above, the appeal rs accepted the
impugned order alongwtih success:ve order of promotion
of respondent No.3 'to the post of Secretary Provincial

Assembly, Khyber Pakhtunkhwa passed during the

pendency of the present service appeal is set -aside.

Secretary Prownc:al Assembly to the appellant Is restored.”

| 'Notwrthstandlng the Judgm'ent dated 10.2.2018 in field, the

o gain referred the matter of promotion on the post
: P:khtukhwa . . '

.....

Consequently, notification no. PA/KP/Admm/2018/2242? f‘r
dated 30.08.2018 assigning actmg charge of the post of"'. W/



fu

[A)

(03]

. I

. of Secretary toa reconstituted DPC; which on 02.09.2019,for the third

time, recommended present respondent No.3 for ‘promotion and

accordlngly, hlS apporntment was notified vrde notrﬂcatron dated

03.09. 2019 Ultrmately, the matter of said promotron was, again

brought before this Tribunal through Service Appeal No..937/2020 by

the present -appellant and was decided vide judgment dated
17.12.2020. Some of the facts noted ‘in the said Judgment are

reproduced herein below -

“On 01.08. 2017, a notlflcatlon was issued for constltutlon of
-DPC due to retlrement of the incumbent. The name of
respondent No. 3 was also included in the panel of officers
. to be cons:dered for promotion agamst the post of
Secretary. The DPC, with addition of the Deputy Secretary
- (Admn), was reconstituted, The added Member was

: subordlnate to the respondent No. 3 at the relevant time, it

is clalmed

-The D.P.C recommended respondent No. 3, a junior to

the appellant for promotion who was accordrngly

. promoted. The appellant questroned the promotion
order/not/f/catlon before thlS Trlbunal through Service
'~Appeal No. 1324/201 7 (heremafter referred to as previous
. appeal). The matter was laid before a Larger Bench
‘ comprlsmg three Honorable Members and was decided on
10.12.2018. The appellant was granted relief by the Tribunal
n- terms that .the order, impugned therein alongwtih
ensuing order of promotion of. reepondent No. 3 therein,
was set aside and the notification dated 30.08. 2018
assrgnlng acting charge of the post of Secretary Provincial

~ Assembly was restored in favour of the appellant

Pertinently, the. arrangement of parties in the previous
' : w382

appeal was the same as in the instant appeal. ﬁqﬂ% %r 4;'@'

The decision of Tribunal was impugned: before the .
- August Supreme Court of Pakistan which was pleased to,

R . . C, :
ww, INter-alia, expunge remarks against respondent No. 1, as
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Well as the erstwhile Speaker of Khyber Pakhtunkhwa
Provrnc:al Assembly The Apex Court . ordered for
reconstltutlon of D.P.C to re-examme and decide the matter
of dlsputed promotion. The reconstituted committee
.submltted its recommendatlons on 02.09.2019, whereupon,
“impugned notrﬁcatlon dated .03, 09. 2019 was issued. The
appellant submitted a departmental appeal which was not
responded to, hence the appeal i, m hand.”

6. The Judgment in Serwce Appeal No. 937/2020 ended with the

operatrve part as reproduced below -

"Ex-consequen_tia the appeal in hand is allowed and
the impugned notification dated 03. 09.2019 is set
aside. The offrcral respondents shall constitute the
DPC in accordance with law. The DPC shall consider
the matter. of ‘promotion to the. post. of Secretary
‘Provincial Assembly in light of decision taken in
previous appeal as well as the .instant Jjudgment
'strictly. in accordance with law/rules. The denovo
_exercise shall be completed within three months of
recelpt of copy of instant Jjudgment.”

7. Now-it is the third r_ound_of Iitigation'in between the
appella.nt and the respon‘dents in the matterof same dispute
previously decide_d by the above mentioned two judgments of
this fri'ounal dated 1.'7.12.2020 and' 10.12. 2018~respectively
passed in Service Appeals No 1324/2017 and 937/2020
l\/Iost of the. necessary facts .in present memorandum of
appeal precrsely are not different from the factual posmon as
already gone hereinabove except some new facts Wthh

heremaﬁer follow. DPC was constituted and its Chairman

after delrberatrons resrgned from- the chalrmanshrp of DPC.7:

Resultantly, Mr. Lutf-ur-Rehman MPA was appornted as the

new Chalrman of DPC, who as purported by the appellant



had earlier offered to act as mediator in the process of

promotion to the post of Secretary, which was flatly refused

by Servnce Tribunal was in fleld The said Charrman ,

~ appetlant was conﬂdent to be promoted to the post of

3 for promotlon after the prevsous three WhICh were set aside :

Fak htu

by the appellant at the relevant tlme since Judgment rendered

summoned the meeting of DPC on 'Sunday at islamabad,
purportedly with no time for the ap'pellant to object over his
apponntment It is' there in the factual part that Respondent
No.3 had not preferred any appeal against- the Judgment

dated 17.12.2020 rendered by the Serwce Tribunal and the

Secretary but it happened otherw:se. It was the fourth turn

that DPC recommended Mr. Nasrullah Khan Respondent No

by the Tnbunal through different Judgment dlscussed before
The respondent No. 3 was appornted as Secretary on the
basis- of sard recommendatlon of DPC vide notification
No. PA/KP/Admn 2021/449 dated 11 .01.2021. The appeliant
preferred departmental appeal/representatlon against the
sard notification and on its presumptrve rejection due to lapse

of 80 days, present appeal has. been preferred with the

prayer as noted below:-

t‘lt is  therefore humbly prayed - that on
acceptance of this Service Appeal; the impugned

" decision dated 10.01.2021 of Departmental Promotion
| Commlttee No.1 and the not/flcatlon issued thereto on
11.01.2021; _notifying respondent No.3 as Secretary
Prowncral Assembly Khyber Pakhtunkhwa be set at
knwe Naught beszdes the same, the present appellant be

Servnce Tribunai
' Peshawar

493
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) / . " declared as promoted to' the position of Secretary of //l’
4%/ | R Provincial Assembly Khyber Pakhtunkhwa from such
L ' date as his junior was promoted along with back
. benefits/consequential beneﬁts.

Any 'such other order be passed which this
Trlbunal deems fit and appropnate . as the
: circumstances ‘may require for determmat/on of the
' subjectathand Y

8. . After admrssron of appeal for regular hearmg, the respondents

were put on notloe who after attending the prooeedrngs have flled

their wntten reply WIth several legal and factual obJectlons Most
pertinently, they submrtted ‘an. appllcatron questromng the

. maintainability of present appeal with the reasons among other that

'the appellant was - consrdered but superseded and -has now
chal[enged the matter pertaining to his ﬂtness before the Service

L Tribunal; that the august Supreme Court of Pakistan in a recent
] . Judgment dated 01 -07-2021 passed in CP No. 1097-L of 2020, trtled
“Chref Secretary Govt of Punjab Vs.Mst. Shamim Usman”has
categorrcally held: “The scope of jurisdiction and powers of
Tribunal are provided in sectlons 4 & 5 of the Act. The High
-Court therefore has no _/unsdrctron to entertarn any proceedings
in respect of terms and condrtlons of service of-a civil servant
whrch can be adjud/cated upon before the Trrbunal under the

, Act. Itis only under Section 4 (b)(1) of the Act that no appeal can

lie to a Tnbunal against an- order or decision determining the

“fithess” of a person to be appointed or promoted and falls
outside the purview of the Jjurisdiction of the Tribunal, in order to
~fall'in the exception envisaged under sectlon 4 (b)(1) of:the Act,

the order must determine “fltness” of a civil servant to an

appointment or promotion.” It wasadded there in the said

apphoatlon with referenoe to said reasons that the appellant was

~ considered by the worthy authority and was not found ﬂt for
r’f’t‘“”;ﬂém B promotron and that the matter to determine “frtness” is hit by section
"4 (b)(r) of KP Service Trrbunal Act 1974 and thus does not fall wrthm

‘ ,hm,‘hﬂthe Jurrsdlotron of this Tribunal. Consequently, it has been requested **” 5

Serd Te Vribuwiiug f"‘r (,1 .
. Peshawuw . : L

. —




K"QESTED

i’csh awWaer

akhrul by
Bervite Vribunal,

that the in'stant appeal being 'hit by section 4 (b)(i) of KP Service

Trlbunal Act, 1974 and. in view'. of the recent judgment dated
01/07/2021 of august Supreme Court of Pakistan, is not maintainable
-and may be dismissed with cost. throughout The copy of the
Judgment dated 01 -07-2021 is annexed with the application
drscussed before SR ‘

9. Accordrng to the proceedlngs reflected in the order sheet dated
13.09.2021, learned counsel for the appellant by hls statement made‘
at the bar- did not opt for submission of wntten reply of the above
mentloned application filed by the respondents; and on his request

that he would meet. out the question  of malntarnabrllty dunng

’arguments on merits, he was for full arguments and heard

Arguments on behalf of the respondents restricted to the point of

marntalnabllrty of appeal were heard on prevrous date 1.e.20.08. 2021
We have perused. the record.

10. . .Having glven our anxious consideration to the arguments of the
parties onpoint of mai'ntainabillty of 'appeal.-ln juxtaposition with the
relevant record, we have concluded that objection raised by the

Arespondents through thelr above mention appllcatlon is not workable

. in Ilght of the partlcular factual posrtlon noted from the dlsputed

- minutes of meeting of DPC held on 10-01-2021. The reasons forour

said..'opinionhereinafter‘ follow.

11 We arenot forgetful that we are deallng wrth the pornt of
malntalnablllty of appeal on an objectlon that the appellants fitness
for promotlon was determined by.DPC and in turn, the jurisdiction of

this Trlbunal is barred to adjudlcate upon the matter in appeal.

Needless to say that if the. “fltness of a person to be appointed or,

.".‘5‘

promoted is determrned by an order of the competent authonty 'thew

J,unsdlctlon of Servrce Tribunal is. barred wrthln meanlng of Section

A
gy
A
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'4(b)( ) of Khyber Pakhtunkhwa Servrce Tribunal Act 1974.So, before

headlng to our frndrngs on the said pornt we are obliged to identify
the /at/o decrdend/ of the Judgment of august Supreme Court of
P‘akistan c'ite.d as precedent with. a particular description in the
applicationof "respOndents discussed above. According to the facts of
case noted in the said pronoun‘cement of the august Supreme Court:
of Pakistan, the -respondent at various occasions invoked the
cons_tltutlonal Jurisdiction of "the High Court in a service disputes
instead of challenging the same before the Punjab Service Tribunal
con'stit'uted under the Punjab Service Tribunal »Act, 1974. The matter
ultrmately reached to the August Supreme Court of Pakistan Wthh
culminated. into the rulrng selectively relied upon by the respondents
in therr said appllcatron as well as during the arguments at the bar,
The full view of the August Supreme Court of Pakistan in the said
case asencapsulated at-Para-5 of the judgment is.copied below:-

“5. ‘We cannot lose stght of the fact that non-

obstante clauses of. Artlcles 212(1) and (2) begin with

~ “notwithstanding anythrng hereinbefore contained,”

thus - overriding, inter alia, the constitutional

jurisdiction of the ngh Court under Artrcle 199, which

is already “subject to the Constltutlon.” Article

-212(1)(a) provides that a Tribuhal established under

.. the law will enjoy exclusive jurisdiction in the matters

relating to terms and conditions of persons who are or

© have been in the service of Pakistan, including

disciplinary -matters. The term “terms and conditions”

is clearly spelt out in Chapter Il of the Punjab Civil

. Court can grant mjunctlon make any order or entertain

l.'“m - any proceedings in respect of any matter to which the

Service 1 :
?::h;;;a;;“"" jurisdiction of such Administrative Court or Tribunal

50

. Servants Act, 1974 and the rules there under, Artlcl’%ﬁM K J“’”
212(2) in unambiguous terms states that no other W/’



~matterswith an exception envnsaged under Section 4(b)(i) . of the g”»--"-

h“ﬂ\hi
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exte'nde. Sc_ope. of jurisdiction and powers of the
Tribunal are provided in sections 4 and 5 of the Act.

The High Court, therefore, has no jUrisdictien to

entertain any proceedings 'in respect .of terms and
.cohditions of service of a civil servant which can be
adjudicated upon by the Tribunal under the Act. It js
- only tm'der _seetiori 4(1)(b) of the Act that‘ng appeal can

lie to a Tribunal again an order or decision determining

‘the “ﬁtness” of a person to be appointed or promoted

and falls outsrde the purvrew of the jurisdiction of the

Tribunal. In order to fall in the exception envisaged
under section 4(1)(b) of the Act, the order must

determine . “fithess” of a civil servant to an

appointment or promotion. In the instant case, the

order

under chellenged before .the High Court

pertained to the eligibility of the petitioner to be even

considered for proforma promotion due to the

seniority of a large number of officers awaiting

_promotion before her and in no manner determined the
“fitness” of the respondent. High Court as
constitutional court’should always be mindful of the

jurrsdrctlonal exclusion contained under Article 212 of

the

Constitution. Any transgression- of . this

constrtutronal Ilmltatlon wrll render the- order of the

High Court void and illegal. Therefore unless the

Jurlsdrctron of the Tribunal is .ousted under section

4(1)(b) of the Act, as 'deecrihed above, assumption of
jurisdiction by the High 'Court in respect of matters of
terms and condrtrons of a -civil servant is

.unconstltutlonal and |mperm|ssrble Even the direction

vpassed in the earlier constitutional petition, in this
case, was impermissible-under the Constitution.”

12,7 Explicably,

the above ruling in e'ssence laid down the rule of

exclusion of the constrtutronal Jurrsdrctron of the High Court in service

Service Tnbunal Act. However, it was emphasized that in order to fa"l"l

promotion, So,

STED in the: exceptlon under Section (b)i) of the Act, the order must
determme the. fitness of a crvrl

servant to an apporntment or

recourse to the mlnutes of meetrng of DPC is

>

>4
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necessary to flnd out whether in view of the said findings i ln respect of
the appellant, case at hand comes - |n purview of the exceptlon of
Section 4(b)(i) of the Khyber Pakhtunkhwa Service Tribunal Act,
1974, or because of failing of the said - flndlngs to determine the
question of fltness of the -appellant for promotion, this appeal is

malntalnable belng not hit by the said exceptlon Copy of minutes of.

DPC meeting held on Sunday, 10" January, 2021 at Khyber
Pakhtunkhwa ' House, Aslamabad, ‘has been annexed with

memorandum of appeal at annexure “A-1". The relevant part of the

'flndlngs of DPC in the sald minutes about the appellant IS reproduced

below -

1) Mr. KifavatUlla'hKhanAfridi
The . Committee “unanimously”
recommended supérsession of the Officer for
the following reasons:- 4
a) Although -his PERs have been shown.‘
“Good” in the Workmg Paper, but,
surprlsmgly, the PERs were not available
in the dossier of the officer, Responding
query posed by the Committee . in this
: regard the Secretary Commlttee ‘Clarified
that Mr. KifayatUllah Khan had’ not
subriitted his' PERs for the year 2017,
2018 and 2019 fo the Reportmg Offlcer for
the reasons best known to him; |
b) The _Commlttee . observed that
performance of the - officer is not
ascertainable due to non-availability. of the
Iate,st.PERs; ‘ |

c)lt is settled rule that the Officer was

Reportlng Off/cer hlmself

required to submit his PER Forms to the ***% %//‘;

d) The reasons for non-submission’ of PER
‘Forms to the Reéporting - Officer were

attrlbutable fo .Mr..KlfayatUllah Khan
-himself: and ' : '

. €} The Committee was of the unanimous.

view that examination of PERs for the



latest period is sine qua non for making

appropriate recommendatlons

13. At endlng moments of his - arguments on his application
questlomng “the malntamablllty of appeal obviously  with
vigorousreliance upon -judgment dated 01: -07-2021 of august
Supreme Court of Pakistanand in addition on- the Judgment dated' |
04/09, 2014 of the Hon' ble Peshawar High Court Peshawar in Writ
Petltlon No. 2440- P/2012 it was .deemed approprlate to draw
’ attentlon of the learned counsel for respondents to the above noted
findings of DPC about the Appellant to get his viewpoint whether
those tindings'anywhere disclose a. determination on the point of
Appellant's 'fitness for promotion Unsurprisingly his answer was
that DPC by those findings determlned the question of fitness that
the appellant was: not fit for promotion and was superseded We
are afrald to concur’ with  him. Undoubtedly, the DPC was
unanimous in reoommendlng the supersessron of appellant but with
the unsettled .reasons revolving around ‘one and the same lacuna
ie. absence of Appellant's PERs for the years 2017, 2018 and
: 2019 The over obsessrveness of DPC with the sald omission on |
- part.of the appellantis beyond comprehension for the reason that
the DPC after having dlscussed the entire history of litigation about
promotion on post of the Secretary, of Assembly was not supposed

to be ObllVIOUS of the fact that the appellant and the respondent No.

3 were inter se locked into dispute about entltlement of promotion
on the said post. However, the DPCremained indifferent to the
account of such events and did not determine whether in view of the

~ said litigation, was there any logic for the appellant to submit his :
PERs of the disputed period to his fivals | in liigation. Anyhow, ifthe =
said PERS were not available and the DPC itself concluded w:th the """

last reason that it was of the unanimous vrew that ‘examination of%
PERs for the latest period is srne qua non. for making appropriate
.recommendatlons how come it possible that ‘the appellant was
superseded and ‘that too without holding him .unfit for promotron
The observatlons of the DPC as copied herein above even do. not

L
Sivider p khtukhyml

Ser¥ite Tribuma nclude a word about fitness or unfltness for the sake of name. We
*shaway ‘ .




13

gD

are, therefore clear in our mlnd that the flndlngs of the DPC as

enumerated in the mlnutes of meeting in respect of the appellant

have nothlng to deal with any other business except with the'
absence of the PERs of 'the appellant for- a particular period
rncludlng years 2017, 2018 and 2019 By vrrtue of the discussion in

.. the minutes of meetlng dated 10.01.2021 at Paragraphs. 4 to 7 in

the sard mlnutes the Commlttee was enlightened about litigation in

between the appellant and respondent No. "3 which obviously
started in the year 2017 when the respondent No 3 was, for the first

- time, promoted as Secretary of the Assembly vide notification dated

15. 08 2017 It is mentioned at Paragraph- 8 of the minutes of

meetlng in question that after the above discussion pertaining to

Iltlgatlon the Commlttee examined the Worklng Paper and service

record of the officers mentloned therein rncludlng PERs (tlll the year

2019) of the three ofﬁcers in the feeding cadre; who lncluded the
appellant, respondent No. 3 and one Mr." Amjad Ali Additional

Secretary.

M ltisa matter of fact that the appellant in the prevrous litigation |

succeeded to get the promotion of the respondent No. 3 on the post
of Secretary of the Assembly set asrde through judicial evaluation
resulting into reversron of respondent No 3 to the post of Additional
Secretary and assignment of the charge of the post of Secretary to
the appellant awaiting next decision of the DPC. It would be: amiss -
not to mentlon that the appellant had struggled and is struggling for

his- duly adjudged entltlement of promotion against the parties

lncludlng Hon ble Speaker of the Provingial Assembly at the top and
the respondent No. 3 beneficiary of the dlsputed promotlon on the

post .of Secretary |f there was no other reporting officer in the

'channel except respondent No. 3, non- submlssron of PERSs by the, =

appellant to- the respondent No. 3 as reportlng offrce%ﬂts%

)? pey
5 '=i fg_‘;l

gl T

‘understandable as the latter holdlng the - post of Secretary was a
non- entlty in the case of appellant due to their inter-se dlspute on

_‘the promotlon to.the post of Secretary. Supposedly, hadthe

appellant submltted PERSs for the disputed period directly to Mr.
&7 ' . ' . .
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Spea.ker, would it not be counterproductive for 'him when Hon'ble
Speaker was also party in the appeal as hjs orders were challenged
in respect' of disputed - promotion of respondent No. 3.
Consequently, it was not a fair approach on: part of the DPC to
consrder the absence of PERs of the drsputed period of three years -
for supersession of the appellant‘ pending his fitness for promotron

which could be otherwise resolved on the basis of other record not

'attended to despite its being workable Moreover, the view taken by

the DPC in case of appellant is not in conformrty to the direction

: grven ln operative part of the last judgment of this Trlbunal setting

aside the promotlon of respondent No. 3. It was directed thereby:
that th'e'offi,cial respondents shall constitute the DPC in accordance®
with law., The D.PC'shal-l consider the matter of promotion to the post
of Secretary Provinclal. 'Assembly in light of decision' taken in

prevrous appeal as well as the instant | judgment strictly in
accordance wrth law/rules.

15. . We are, mrndful of the fact that we have heard the respondents

only on the point of maintainability of appeal with reference to a

‘parti.pular propositio'n that the DPC has held the appellant not fit for

promoticn due to absence of his PERs and the question of fitness for
promotlon of a person falls outsrde the jurisdiction of this Tribunal
under Section 4 (b)(i) of the Khyber. Pakhtunkhwa Service Trlbunal
Act, 1974, Havrng thrashed out the minutes of DPC albeit relatrng to

the said pornt only, we may not be able to overlook the expediency of

© passing an order in exercrse of enabllng powers under Rule 27 of the

Khyber Pakhtunkhwa - Service Tribunal ‘Rules, 1974, if deemed

necessary for the ends of;ustrce and to prevent abuse of the process

-of this Tnbunal We have already held that findings of DPC fully

drscussed hereinabove do not include the determination of question

of ﬂtness for promotion as far as they. relate t the appellant. Havrng

'held SO, we are constrained to contemplate that what purpose of

keepmg this appeal pending would be served when the findings of the
DPC have been thrashed out judiciously for settlement of point of the

marntarnablllty of appeal certamly agltated by the respondents
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themselves followed by their failure to convince us that the DPC has

determlned the question of fltness banng Junsdlctlon of this Tribunal.

Alternatively, we have come to the conclusron that the DPC desprte.

discussing the chaln of litigation between. the same parties as to

promption on the post of Secretary for Assembly has recommended

the supersessron of the appellant merely for the reason that he did

-not submit his PERs for the three years i.e. the period during which

~ the Iltlgatlon was ongoing. We are also not unmindful of the facts that

' Judgments of this Tribunal with reference to the previous litigation

dlscussed herein above ended in favor of the appellant on merit. Rule

27 of Khyber Pakhtunkhwa Serwce Tribunal Rules, 1974 prowdes-

'that nothlng in these rules shall be deemed to limit or otherwise affect

the powers of a Tribunal.to make such orders as may be necessary
for the ends of justice orto prevent the abuse of process of the
Trlbunal It |s an undeniable fact that the appellant has availed the

opportunity of full hearing while the respondents have-been heard on

the pomt of maintainability of the appeal.during which the materlal to

be considered for disposal of this appeal will remain the same as now
has been thrashed out with assrstance of the parties. Therefore, it will
result into abuse of process of thls Tribunal to keep this appeal
pendlng for no useful purpose when its decrsron will rest on the same

material as argued before us and examined hereln this Judgment

16.  For what has gone above the application filed by respondents
. questlomng maintainability of thls appeal is rejected and the appeal is

held malntalnable and accepted m the following terms, in order to

prevent the abuse of the process of this Tribunal. - The

| recommendatlons of DPC i ln respect of the appellant and respondent

- No. 3 -are set aside and- consequently, the impugned notification of

promotlon of latter is also set aside. The respondent No.1 shall

“constitute a new DPC and the panelist officers partlcularly the
-appellant will be glven opportunlty of objection on nominees of DPC,
., | SO advised:; ‘The DPC so constituted after settlement of objections, if
' any, will consrder the panelists for promotron in. light of the directions
- glven in the Judgment dated 17.12.2020 of thls Trlbunal in Service

#
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Appeal No. 937/2020 excluding the necessity of the PERs of

appellant for the years 2017 and onward.. There is no order as to
cost. File be conS|gned to the record room.

ANNOUNCED

24.09.2021-

(AHMAD SULTAN TAREEN)
CHAIRMAN
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“implement the aforementioned judgemnet, notification dated

15.08.2017 was withdrawn on 07.09.2018. However, the

petitioner was for the second time promoted as Secretary of '

the Assembly during pendency of appeal No. 1324/2017 of

the respondent no. 1 which when accepted vide judgem'e'nt L
Zdated 10.12.2018, it culminated with the °P°rat1ve part as ,v

- copied below:-

“As a sequal to above, the appealé is accepted the " |
impugned order alongwith successive order of .
promotion of respondent ne. 3 to the post of _
Secretary Provincial Assembly, Khyber Pakhtunkhwa
passed during the pendency of he present service N
- appeal is set aside. Consequently, notification no.
PA/KP/Admin/2018/2242 dated 30. 68. 2018 assign{hg
acting charge of the post of Secrstary Provincial
- Assembly to the appellant is restored.”

“That respondent no. 2 again referred the matter of
- promotion on the post of Secretary to a reconstituted DPC

which on 02.09.2019 for the third time, recommended

appellant for promotion.an_d acoo_rdingly -his appointment '

was notified vide nofification dated 03.09.2019. Ultimately,

" the matter of sald promotion was again brought before this

_Tribunal through Service Appeal No. 937/2020 by the

respdndent no. 1 and was decided vide judgement dated

17.12.2020. Some of the facts noted in the said judgement

are reproduced herein betow:-

“On 01.08.2017, a notlf" catlon was issued for

%&\3@ ;&,@E‘»’ ‘ }‘




constitution of DPC due fo retirement of the
incumbent. The name of respondent no. 3 was also

included in the panel of officers to be considered for . .

promotion against the post of Secretary. The DPC,

with addition of the Deputy Secretary (Admn), was
reconstituted. The added Member was subordinate to

the respondent no. 3 at the relevant time, it is _

claimed,

The DPC recommended respondent no.' 3 a
Junior to the appellant for promotion who was
accordlngly promoted. The appellant questioned the

promotlon order/notification before this Tnbunal ) |

through Service Appeal No. 1324/2017 (herelnaﬂer ’

referred to as previous appeal). The matter was laid

before a Larger Bench comprising three Honorable
Members and was decided on 10.12,2018. The

appellant was granted relief by the Tribunal in terms

that the order, impugned therein alongwith ensuing
order of promotion of respondent no, 3 therein, was

.set aside and the notification dated 30.08.2018, :
'assignmg acting charge of the post of Secreta!y

Provincial Assembly was restored in favour of the

appellant. Pertinently, the arrangement of parties in .. -

_the previous appeal was the same as .in the instant
appeal. -

The dec:s;on of Tnbunal was tmpugned before
the August Supreme Court. of Pak:stané which was ,. L v

- pleased lo, inter-alia; expunga remarks against

respondent no. 1, as well as the erstwhile Speaker of

Khyber Pakhtunkhwa Provincial As_s‘en"lbly._ The Apex”

Court ordered for reconstitution of DPC to re-examine

and decide the matter of disputed prpmatlén. | The o



v

VL

reconstitited  committee submitted ~its

recommendations on 02.09.2019, w.her'eupon,“:

impugned notification dated 03.09.2019 was issued.

_The appeliant submitted a departmental appeal which

-was na_t responded {o, hence the Fapp‘eal in hand.”

“That judgement in Service Appeal No. 937/2020 ended WIth

‘the operative part as feproduced below -

"Ex—consequentta the appeal in. hand IS allowed and ”

. 'the impugned notlfcatlon dated 03.09. 2019 is set'

aside. The official respondents shall const:tute the

DPCin accordance with law. The DPC, ;sha_ll.'consider.i, :

the. matter of promotion to the post of Secretary

 Provincial Assembly in light of decision taken in

-previous appeal as we[l as the instant judgement

strictly In accordance wrth law/rules. The doriovo

: 'exemlse shell be completed w:thm thme months of - j

recelpt of copy of mstant judgement "

. MPA was appointed as the new Chalrman of DPC

* That the DPC recommende‘d _th?e’pet'itioner for:'p'romotion.
: __‘_'He was appomted as Secretary on the basis of said

. ‘_»reoommendatlon of DPC vide notiﬁcatlon No PAIKPIAdmn

,}That in'consequence' of. this order, DPC'was oohs'tituted_'; L
~ and uts Chairman after dellberatlons reS|gned from the.

:Chatrmanshlp of DPC Resultantly, Mr Lutf ur Rehman'-_g.




' 2021/449 dated 11.01.2021,

vil. That the respondent no. 1 preferred departmental Appeal
and after waiting for 90 days filed Service ‘Appeal No.
4874/2021 before Khyber Pakhtunkhwa Service "T'ribuna{

Peshawar with the following prayer:-

“It is therefore humbly prayed that on acceptance of
fhis Service Appeal; the impugned decisipr_) datéd
| 10.01.2021 of Departmental Promotion Committee

‘No. 1 and the notification issued thersto on

11.01,2021; notifying respondent no. 3 as Secrata)y e

Provincial Assembly Khyber" Pakhtunkhwa be set at

- 'hayght besides the same, the ’pns'se_nt appéllant'be R

‘ declé'réd as promoted jt'q Ethe‘“pbsi_tiﬂron of Sedréféli/ of R

Provincial Assembly Khyber Pakhtunkhwa from such ’.

‘date as his junior was promoted alongwéﬂr _' back ‘

benefits/consequential benefis.

" Any such other order be passed which this

Tribunal deems ft and appropriate as the

circumstances may require for determination of the

subject at hand.”

viii, That the pefitioner and the respondents no. 2 and 3 filed

their written reply with several legal and factual objecﬁdris. . ;

An application was .ﬁle'd' by the ’petiﬁogef.-a'nd'ﬁziﬁida[; *3

o  respondents. questioning .the - maintainability. of the appeal’ -
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‘against under the Efficiency and Discipline Ruies. He "was-. -
charge sheeted on 16.05.2019: He was placed' under ‘

' suspensnon vide order dated 17 05.2019 He challanged the

charge sheet dated 16.05.2019 before the Peshawar High

Court and‘ the Peshawar High Court vide order daterd

21.05.2019 suspended the notification dated 16.05.2019.
_What is the effect of the respondent no. 1 being charge.

‘sheeted has not been considered by the Service Tribunal '

because the petitioner was not heard on the merits of the

~ case. It was also important to be considered by the Tribunal

that though the ~notification dated 16.05.2019 was
suspended by the High Court but it appears that actuaﬂy lt h

'was notification dated 17-05-2019 which was suspended o

‘Because charge sheet is not a notifi cat:on and notlﬂcatlon |

“dated 17.05.2019 through which the respondent no. 1 was

-suspehded was suspended by ‘the -High' Courf. The

Department should have proceeded to decide the charge

.s‘heet on one way or the dthér. The’Tl_'ibUnal Wés bop_nd 1o
. consider these two asp'ect;s’_of the matter but were " not

considered because the petitioner was not heard on merits.”

) That the. Khyber Pakhtunkhwa Servlce Tnbunal was not.'. ;
. justlﬁed in setting aside the order of promotlon of the»-'

- ~pgtitioner in the facts and circumstan,oes,of__ the c_a_sg__.

That the judgement o'f} -Khyber Pakhtunkhwé Service

Tribunal is not sustainable in law. -




PRAYER:

it Is, therefore, respect_‘fillly prayed that leave fo |
;aﬁpeai may kindly be granted from the Jjudgement

c

dated: 24-09-2021 passed by “the learned Khyber .

'Pakhtynkhvifa Service. 'Trlbuh‘al Peshawar in Seryiée» :

Appeal No. 4874/2021: in the Interest of justice.

DRAWN BY . FILEDBY
MUHAMMAD MUNIR PIRAGHA © “ANIS MUHAMMAD SHAHZAD
Advocate Supreme Court of Paklstan L Advocate on Record
House No. 19, 5t 59, F-8/4, . Supreme Court of Pakistan
ISLAM&BAD! : ISLAMABAD.

CERTIFICATE:-

Certified that aé per instructions this Is the First Petition against the
impugned judgement in this Honorable Court. '

- ADVOGATE-ON-RECORD

{Supreme Court of Pakistan) Ny




Hon'ble Speaker
Provincial Assembly of
NWFP, Peshawar.

subject: APPOINTMENT ON VACANT POST OF ASSISTANT SECRETARY,
PROVINCIAL ASSEMBLY OF NWEP.

Sir,
| have learned from reliable source that a post of Assistant Secretary,
Provincial Assembly is lying vacant under your kind control. | beg to offer my seif

for the same. | am a graduate and have appeared in my Law Final from Karachi
University.

| hope you will consider me favourable for the post mentioned

and oblige.
Thanking you in anticipation.

Your’s Obediently

Dated. 22/11/1992 (KIFAYAT ULLAH)
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x " PROVINCIAL ASSEMBLY OF N.W.F.P. L
- . | '4%ﬂixym2—~VCAg
NOTIFICATION. |

Dated Peshawar, thel.3/11/1992,

© ¥osPA/NWFP/Admny /92/2 267 (- Ab casdewd by Mr. Speaker,
Mr. Kifayatullah Khan Afridi S/0 Amanullah Khan Afridi ~
of TR Kohat , is hereby appointed as Assisbant Secretary
(PAC) in BPS N0, 1%;con purly.temporary basis, from the
'date of assumption of hHis chargs ; with usual allowance
as admibssible under the rules oh fha.follqwing tarms.
and conditions - L '

1~  His employment in thisi Seéretariat ilg pundly
temporary and his servides are liable to he
terminated without assighing any reason at 1k
days notice or on payment of 14 days salaryein
lieu of the notice periode '

2 In cagse he wishes to resign he will be required
“to give - 14 days noticé or deposite 14 days salary
_in lteu thereof. . '

3= He will be governed by such rules and orders
relating to leave, travelling allowance, mddical
attendence, pay etc.; as may be issued by the
Government for the catagory of Government servants
toowhich he kWl bslonga

b He will be gdverned by the NHFP Provincial Assembly
Secretariat Reruitment Rules, 1974 and such other
orders lasued from time to time as are made appli-
cable to the staff of this Secretariat. : :

5= - He will produce medical fitness certificate from
‘ the Standing Medical Board. He will also produce ' . .
original certificates in-connection with qualdifis’ " =0
cation besides domicile, character, and antecederits,
nealthrandiage certificates as required under the

rulede
[ He wil%wjoin duty as his oWn expenses
| BY ORDER OF MR. SPEAKER. -
'uqu\\ . | ' . (ABBULVY DYKHATTAK) "}
. 2 o b Secretary,
. y S : Provincial Assembly of NeWH.F.P.
~4¥ g Bodst YO .PA/NHFB/Admns Y92/ 22636 ~H | Dated 23/11/1992.  .o% '
’ ,,_..'_i'f,:n'""‘ ‘ . ' i '?r L
W Copy of the above is forwarded for information an@"‘%élz”“:’
necessary action to 1= —
1= The Accountant-General, NWFP, Pdahawar. FAKIH‘R;% v
2= Tha Director, Health Services, NHFP, Peshawafis ..; ..in{Z3ewm
3 The Manager Government Printding. Bress, peshagar'?fﬁfngfﬁff&
N for publication in the next issue of Govt: Gazottlae MV
fpm Mr. Kifayatullah Khan Afridi, VvVills; & P.O. Bebri
Banda Distt: Kohato :
5~ The Superintendent (Budget8Accounts) Provincial

. Assembly Of NDHIFOPI
o Personal file of the officer concerned.



The Seoretary,
Provinoilal Assembly of N.W,F.P.

Subjeot:w  ARRIVAL REPORT

Sir,
In pursuance of your. 'Ng#ifiecsatdionlsli 2 - T e
'No.PA/NWFP/Admn: /92/22835 dated 23-11~1992, T beg

to submit my arrival report for duty as Assistant

ﬁﬁh*? Seoretary imn B.P,S. No. 17 on the fore-~nocon of

29.11=1992.

S
Your obedient servant, o

hated 2374171992 (F.N.).  (KIFPAYATWLLAR KHAN AFRIDI)
Assistant Secretary, s
Provincial Assembly of N.W.F P, L~

l‘lmmu.\l \\Scmb
Wi bier l’qld\tunkh

.




Ao " 72
OFFICE ORDER :

Dated Peshawar, the 3 /2/1993,

. PROVINGIAL ASSEMBLY OF N.W.F.P.

NmPA/NWFP/Admn:/QB/ 2 ég - In pursuance

of the powemsconferred on him by Rules-9 (b)

~and 15 of the North West Frontier Province
Provincial Assembly'Sacretariat (Recruiltment)
Rules, 1974, read with Qovernmant of N.W.F.P.,
Services and General Administration Department's
circular letter No. S0S IIT(S&EAD)2(91)86.dated
24.9.1988, Mr. Speaker is pleased to grant
relaxation in upper age limit of 2 years 5 months
and 12 days in favour of Mr, Kifayatullah Afrddi
3/0 Amanullah Khan Afridi of District Kohat who
has bean appointed as Assistant Secretary in (B-17)
in the Provincial Assembly Secretariat of N.W.F.P.,

with effect from 23.11:1992.

BY ORDER OF MR. SPEAKER.

(ARDU( / { ésﬁ KHATTAK))

Secratary,
Provincial Assembliy of N.W.F.P.

Endst: No.PA/NWFP/Admni/93/3 o Lﬁ,g/-?tf Dated _ 3 /2/1993.

Ccpy of the above 1s forwarded for ﬁ&t

information and necessary action to : -

1~ The Accountant General, HWEFP, Peshawar.

2= o= Mr. Kifayatullah Afridi,
Assistant Secretary,
Provincial Assembly of N.W.F.P.

3= ‘The Superintendent (Budget and Accountsﬂd ﬁl E
Provincial Assembly of N.W.F.P. i “\(M,

b~ L’//p Personal flle of the officer concernstrosins %L““”V
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_;_-,f-"f EXTRAORDJNARY
GOVERNMENT Aémww

Datcd Peshawar the 25tk :September,‘zoo’]

P No, PA/NWFPZA‘dmn /2007/1!9866~—In' exercxse of the oowcrsf T
conferred ol Rim URdSF iriile; 5(2) Of ‘the -North - West Frontler Prcmnce’-'.'-'.'-
' -P:rovmcml Assembly “Secretariat Recx:umnent Rules,« 1974,.- Sp¢aker
Provincial Assembly of NWI“P Ts pleascd to makc the f’ollow'ng order

mamely:- . DT T et :
R "-‘~j’I’hxs qrder may be cnllcd lhc North West I-‘rontlcr Proymce Provincxal:
: A Asscmbly Secretanax Racruggm_ent Ordcr, 2007 e TETTRY

S0 Itshallw;crmc into forcc atonce :'f'-_ o _' EERR R o L

3.. . The method of recruument and mlmmum qualzﬁcatxon for the posts of':,_'_"] N
Sccrclary, . Sr Addmonal S;crelary, Addmonaf Scerctancs Depu;y_.’w
- Secreraries, Assisidnt Sccretancs, Sccrctary to- Mx' Spcakcr, Chlef’ Editor

o _of Debat,es, Chlef Reporteri; DJ:CC(OT lerary £nd. Rcsea:ch, berarlan and
~Assxstam leranan shall be-ad: rndncated :n. the schedule glvcn Hereundcr,~ S
.. |8 | Nameof-Posts . Mmunum quallﬁcanon'fm '_-','
- ‘No. RPN N appdmtmeut . . i
e ' By-direct .| ByPromonon B oo i j
R e recru.lm¢nt . N
Lof .2 ',.‘ & R

A7 | S'écné.t'a'f)?T_B.*l?:Se23:l T e - By}romonon Q'By Prcmohon on ‘the: basi%:‘ e °
S I B , L [of swomy uum_'f'tnes oy

,-Addltxdnal Seeretanes wnth
- threg years servwesas such -
1-or '22 years.service:in: BPS-. f

IR R RN B A l’/andabove.,L
T2 TSemor Addlllonal I 7w Dy Plomotion. | By Promotisn o fh bas:S
Secrelury- BPS 205 ' e Y3 sememy cum fxmess

: - ' amongst; . the '::Asd[tlona}
ST S ~) chretanes thh wo cars,

S A S :"'. o o} service. assnch~ "qu;rs;l;'

' IR N "'-',.:asemt:e “m-#BR idil
S e _abovc. !
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. :'Addlt[énal &
,--.;VSetretary BPS 19 .' -

. oI,
o .

B servxce

& of semorny
-amongst .

.| ‘Secretarres ~w1"ﬂ‘1 five. yea

serv1ce aS $)

- g;gu;)é Secretary g '.":B‘y%?-'fombri:&n“ By Promonvn.on the basxs.
- g . ”.of Senlorlty cum fitness |
,. -‘.‘amongst e Assistant [/

| service in.BPS

Secrefaries wnh-ﬁve years | "

Assistant

g -se;creta:ry-B?S--w

-

TE BA/BSc from 3

[ recruiirigni)

t Mastei' degree
o holder inh . A
1 socidl scxenees
4 With'LLE. "

a: recogmzed“» 3
UmVersny

given.to :

(50%:diffeet

3509 By

:'.Rromonon A
TS 0% by dlrcct
| prefercnce be

'recrmtmem

| Se.cfé‘féj;::i/:'toaM:r. :
'.‘...SpcakanPS-}@.'

Nt

Ky
Y
\ -

| BY Promotion:
Fof - seniority: «i¢m
'f,-amqngS,t *the. ¢ .
secretaries
--:serwce in- BPS 18 of 12
years serwce in. BPS- 17
.and above.

private

the basis |
fitnéss |

" With 5 years ..

-'...',Chxefdetar of -
: Ichates BPS 19'

*1 By-Promotion.

of seniority * cum-fitness
.yéars: servicé in BPS-18 or
12 years service. in BPS 117
| dnd aboye... o

By Promotion’ on the -basis |

amongs! the Editors- with 7 |

S Chlef Reporter
- BPS 18 :

[ By-Promotion
o T .+ +fof Seniority: .

~eum:fitness
‘| amangst the Reponers with
5. years
scrvice in BPS- 17..

By, Promation’ on, lhe basis.

expetience of |

BN ‘Dlreclor Library

':"5'_ {'B)%-.‘-'Isfémoti.dn'

AL\?

lbe as'sugh

rvice as
.} Librarian- in ‘BPS:
.| above,

By: Promotnon*on e bagiseli
. | of seniority frofn: leranamﬂ“

1 with 7 years-se
Cior, 12-: yedrs; v
17 and

a0

S

[ LibrarianBPS-18 |
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.|-By Promition
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA @
NOTIFICATION = A’7447-ym€.__

Dated Peshawar the [S /08/2017

No.PAJK.P/Admn:12017/__ 14 3" 0n the recommendation of Departmental
Promotion/Recruitment Committee No.1 and in exercise of the powers conferred

on-him by Rule 10 read with Rule 6 of the Khyber Pakhtunkhwa Provincial
Assembly Secretariat (Recruitment)'RuIe's, 1974, Mr. Speaker has been pleased
to promote the following officers of the Provincial Assembly Secretariat of Khyber
Pakhtunkhwa, against the posts as men‘tio’h‘ed against. each’ with immediatef‘

- effect:-

S.No. | Name with designation & BPS No. ° Post against which promoted.

1. | Mr. Nasrullah Khan, Secretary (BPS-21)
‘Additional Secretary (BPS-20 personal) . ,

2. Mr. Inamiullah Khan, Additional Secretary (BPS-19) |

| Deputy Secretary (BPS-19 personal) : .

3. | Mr. Muhammad Younas, Deputy Secretary (BPS-18) .

Assistant Secretary (BPS-18 personal) . '

BY ORDER OF MR. SPEAKER

Sd/-
DEPUTY SECRETARY: (ADMN)
Provincial assembly of Khyber Pakhtunkhwa

E.No.PAKK.PIAdmn:/2017/_% 93 644  Dated Peshawar, the /S /0812017

Copy of the above is forwarded for information and necessary action to :-

1. Allthe Admmlstratlve Secretanes to Govt: of Khyber Pakhtunkhwa, |

Peshawar.

All the Officers concerned.

All the Heads of Attached Departments Khyber Pakhtunkhwa.
The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Manager Government Printing Press Peshawar for pubhcatlon in the
_next issue of Government Gazette.

6. The Director (Finance & Accounts) Provincial Assembly of Khyber

Pakhtunkhwa.

7. The PS to Deputy Speaker, Provincial Assembly of Khyber Pakhtunkhwa

. Pay Bill Cterk Provincial Assembly of Khyber Pakhtunkhwa.
. Personal files of the offi icers concerned,

©© o

B

ASSISTANT SECREFARY (ADMN )
: Provmcnal assembly of Khyber Pakhtunkhwa
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' L Dated Pcshawa1 the” 3Z /OS 201%'-

No. Pa/KP/Admn:/20 l'SI 0’(‘1 <7(02 ~In puxsuance of the Judgmcnt ot the-_

Scwxce Tribunal in service dppc'll No 952/20\4 dated L4=09~2017 ;md ewemtonf

pe\-i\‘ion No. 235/2017 dated 20- 07~20 1%, the competent authonty heu.by confem .

: mmo charﬂe to M. Mayatu\ lah, Khan Afuch .Senior Addmonal Secmtaw u"'

Sccm‘taw Provmcxal Assembly of lxhyber Pakhumkhwa awaumg decmon of :

the Supreme Coutt of Pakistan. .

BY ORDER OF TIIE SPDAM 1{ '

; ._Sdl— RCES S
S Addmonal Secre\ax;y (Admn)
. *’ _. Khyber Ea},dxtunkhw'\ Assembly

1ndst. No PA/I\P/KP/Admn /201 8/

_Copy of .&he abovc 1s fmwarded fOr mfoxmanon & necessa:y actxon to

N@TITICATION ,.

B e

PRO \’lNClALAgf‘FMBW $FGP,ETARM?, .

-

i L

N, Al \Admlmstranve Seeretanes " to Govemment of Khybm
P'\\d1tun1d1wa YT

2. The Secretary; Nanenal Asscmbly of Pamskan, Islamabad

3. The Sccxctaues Provmcxai A’snembhes Pumab; Smdh c\-n,d

", Balochistdn, Lahole/Kmac n/Quetla
4. .The Secretaty, Lemslamve «Assambly of* A7

X - Mu7af£ﬁr'\bad ,
- 5. .The Agcountail Gene:al I\hy ;e: PaLlltunkh\\'m
6." - The:Officer - soncetned.s

7. . 'lhe Specxal SC(A‘“(?\L)’
o ProvmcxalA ssebly. of ‘(hybm Pakhtupidi:, 5y 5
8 ‘The-Manager, Covermys ‘DrmtmgPLms Pe\ha'g\'»/ar L
i The. Director, (Fmaﬂ%-&,Aoe@ums) PLovmoxal ASSL,,'S”"'”.-,;.ffl{;x%_'
' Paldltunkhwa - : Jomy

ad Jammu & I\'\ahmu, X '

: dknimspauon,. Fmancm &' Accoun / /———

C 10 AR Addmonal Secwtames Provmcm[ A*s"mbly of lelybut" s

- Pakhtuidwas 5
L. ., All quuty Scmelar;es Prox/mm,al

Dcp e Sccretry(Admn s

I.\.h}’bef Pal\.htuml .’_Wa ASSGmb‘;" ; wl
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

NOTIFICATION

Dated Peshawar, the_ ol § /09/2018.

NO.PA./KP/Admn:/2018/_3 Z /’29 .On the recommendation of Departmental
Promotion/Recruitment Committee No.I and in exercise of the powers. conferred on him
by Rule-10 read with Rule-6 of the Khyber Pakhtunkhwa Provincial Assembly
Secretariat (Recruitment) Rules, 1974, Mr. Speaker has been pléased to promote
Mr. Nasrullah Khan, Additional Secretary BPS-20 (Personal) of the Provincial
Assembly Secretariat of Khyber Pakhtunkhwa, against the vacant post of

Secretary (BPS-21) with immediate effect.

BY ORDER OF MR. SPEAKER

Sd/-
DEPUTY SECRETARY (ADMN)

PROVINCIAL ASSEMBLY OF XHYBER

PAKHTUNKIIWA

E.NOPA/K.P/Admn:/2018/ 3799 —K0F  Dated L5 /09/2018.

Copy of the above is forwarded for information and necessary action to: -

1

All the Administrative Secretaries to Govt of Khyber Pakhtunkhwa, Peshawar.
The officer concerned.
The Special Secretary to Mr. Speaker, Provincial Assembly of Khyber Pakhtunkhwa.
All Heads of Attached Departments, Khyber Pakhtunkhwa.
The Accountant General, Khyber Pakhtunkhwa, Peshawar.
The Director (Finance & Accounts), Provincial Assembly of Khyber Pakhtunkhwa.
The Manager, Government Printing Press, Peshawar, for publication in the next
issue of Government Gazette. -

8.  The PS to Deputy Speaker, Provincial Assembly of Khyber Pakhtunkhwa.

9.  Pay Bill Clerk, Provincial Assembly of Khyber Pakhtunkhwa.

10. Personal file of the officer concerned.
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ASSISTANT SECRETARY (ADMN)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA
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NOTIFICATION .

" Dated Peshawar, the E /07/2019

No.PA/K.P/Admn:/2019/ 5 (7 2. Pursuant to the Order of Hon’ble Supreme Court
of Pakistan dated 02-07-2019, in Civil Petition No.354 of 2019, this Secretariat Notifications
No.PA/KP/Admn:/2017/4935 dated 15-08-2017 & No.PA/KP/Admn:/2018/3798 dated
125-09-2018 promoting Mr. I\ﬁSrullah Khan Khattak, as Secretary (BPS-21), Provincial
Assembly Secretariat of Khyber Pakhtunkhwa, are hereby withdrawn with effect from

02-07-2019.
. << DI———C
BY ORDER OF MR. SPEAKER
Sd/-
DEPUTY SECRETARY (ADMN:)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA
E.No.PA/K.P/Admn:/2019/ 5 L] 3 -~ [4 7 Dated Peshawar, the S /07/2019
Copy of the above is forwarded for information and necessary action to :-
1. The Accountant General, Khyber Pakhtunkhwa, Peshawar.
2. The Officer concerned. A
3. The Manager, Government Printing Press, Peshawar.
4. Pay Bill Clerk, Provincial Assembly of Khyber Pakhtunkhwa.
5. Personal file of the officer concerned.
NG
ASSISTANT SECRETARY (ADMN:)
PROVINCIAL ASSEMBLY OF KHYBER
' PAKHTUNKHWA
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA - Geah

NOTIFICATION Ahiney g —L

Dated Peshawar, the 5 /07/2019

No.PA/K.P/Admn:/2019/ (g C// ~ Mr. Speaker has been pleased to allow Mr. Nasrullah

Khan Khattak, Additional Secretary BPS-20 (personal) to act as Secretary, Provinciall Assembly
Secretariat of Khyber Pakhtunkhwa with effect from 02-07-2019 till the promotion against the

post of Secretary on regular basis.

Q:-{f
L

BY ORDER OF MR. SPEAKER

Sd/-
DEPUTY SECRETARY (ADMN:)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

'E.No.PA/K.P/Adm_n:/20l9/ S g S- -'é 8 Dated Peshawar, the 3/07/2019

Copy of the above is forwarded for information and necessary action to :-

ot

All Administrative Secretaries to Government of Khyber Pakhtunkhwa.

The Secretary, National Assembly of Pakistan, Islamabad.

The Secretaries, Provincial Assemblies, Punjab, Sindh, Baluchistan, Lahore, Karachi &

Quetta. ‘

4. The Secretary, Legislative Assembly of Azad Jamu & Kashmir, Muzaffarabad.

5. The Accountant General, Khyber Pakhtunkhwa, Peshawar.

6. The Officer concerned.

7. The Secretary to Mr. Speaker, Provincial Assembly Secretariat of Khyber Pakhtunkhwa.

8. All Additional Secretaries, Provincial Assembly Secretariat.of Khyber Pakhtunkhwa,

9. The Director (F&A), Provincial Assembly Secretariat of Khyber Pakhtunkhwa.

10. All Deputy Secretaries, Provincial Assembly Secretariat of Khyber Pakhtunkhwa.

11. The PS to Deputy Speaker, Provincial Assembly Secretariat of Khyber Pakhtunkhwa.

12. The Manager, Government Printing Press, Peshawar.

13. The PA to Senior Additional Secretary, Provincial Assembly Secretariat of Khyber
Pakhtunkhwa. ‘

14, The Pay bill Clerk, Provincial Assembly Secretariat of Khyber Pakhtunkhwa.

15. Personal file of the officer concerned. . o }
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ASSISTANT SECRETARY (ADMN:)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

CHARGE SOERT

1, Mushing Abnind Ghani, Speaker, Pravincin! Assembly, us competent authority, do

hereby seeve you Mr. Kifayawdlah Khan' Afridi, Scnior Addltional Secretary, Proviucial

Assembly Seeretaiat of Khyber Pakbtunkhwa, Peshawar, churge sheet us follows; -

FWesegy that yau gat yoursall appoadinted in vioktion of the rfes, proceture aind el nn
ao proper procadhere mandnted ender the Inw wiy mllowed nod the followlng rregularitle

were eamimilied:-
i,
b.
¢

d.

je

o

That you submitted nppllcﬁliun far appeintment on 22-11-1992, v
That you were appointed on 23-11-1992,

That you reported for duty on the smme duy i.e. 27-11-1992, )

That you did not nequire Medical Certificute befure or at the thne of mrrival,

That Medical Boord for your [itness cxnmination was constituted on 30-12-1992,
alier one 'month and seven days. .

That your upper age limit was relaxed after two months ond ten dnys of your - -

nppointment which means that you were aver ape ol the time of appaintment,

That you were loan defaulter of ADBP, Kohat, Branch; at the time of your
appointment. Co
That you acquired premature prumoli‘on- us Deputy Secretary (BPS-18) which was
illegnt. . .

That you were not cligible for appointment in grudé-” due to your holding a¢
Division in F.A, '

That you did not avail of study leave during your service ns Assistant Secretary but

“acquired L.L..B Degree. .
By reasons of above, you appeared to be guilty of misconduct under E&D Rules, 2011 zihd

have rendered yourself liable to all-or any of the penalties specified therein. .

3. Your ure, therefore, required to submit your written defence within 07-days aof receipt of
this charge sheet to the Inquiry Cfficer. : .

4. Your written defence, if any, shauld reach the Inquiry Officer within the Speciﬁed pcri_od,
faiting which it shall be presumed that you have na defence to put in and in.that éase one
sided / ex-parte action shall follow ageinst you. . ' S

5. You should intimate in writing whether you desire to be heard in pe'rsé'n.,

6. Statement of allegation is enclosed.

No.PA/K.PIAdmn:12019/_{GY 1, Dated Peshawar, the _{_/05/2019,

. T . ’

Copy o.f' tf‘m above is forwarded to Mr, Kifeyatullah Khan Afridi, Senior Additlona) /[/‘{M

Sccretary, Provincial Assembly Secretariat of Khyber Pakhtunkhwa, for strict compliance, éf’/' PR
il
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MR, SPEAKER, o
PROVINCIAL ASSEMBLY OF KHYBER : -

PAKHTUNIGIWA
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* ASSISTANT SEC%QE' TARY (ADMN:),

PROVINCIAL ASSEMBLY OF KHYBER . -
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PROVINCIAL ASSEMBLY OF KHYB

STATEMENT OF ALLEGATION

were committed:-

4. That he submitted application for appointmen on 22-11-1992. :

b, That he was appointed on 23-] 1-1992, 4
That his reported for duty on the same day i.e, 23

8® b

¢4

one month and seven days.

~11-1992,

That he did nat acquire Medica| Certificate before or at the time of arrival.
t
That Medica) Board Tor his fitness examination was constituted on 30-12-1992, after

f. That his upper age limit was rclaxed afier two months and ten days of your
appeintment which means that he was aver age at'the time of dppoiniment. _

8 That he was loan defaulter of ADBP, Kohat Branch, at the time of his appointment,
h. That he ncquired premalure promotion as Depury Séchtﬂry '(BPSJR) which was . _

illegal,

i. That he was not eligibie for appoimmcm in grade-17 due to your holding 3 Division

in FLA, .

Jo That he did noy avail of study leave during his service as Assistant Secrctafy bug

nequired L.L.H Degree,

vy —

Lo =t Py

SPEAKER, -

PROVINCIAL ASSEMDLY OF IcHYIRR

PAICHTUNKHWA
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AmEXuRE 1A

IN THE PESHAWAR HIGH COURT, PESHAWAR

ui.

FORM OF ORDER SHEET
Date of order | Order or other proceedings with signature (s) of _Jﬁdge(s)
or :
roceedings.
€)) 2)
21.05.2019 | W.P.No.2914-P/2019
Present: Mr. Ali Azim Afridi, Advocate for the
petitioner.
Comments of respondent be called for, so as to
reach this court positively within possible shortest time.
Interim Relief
Notice for 11.6.2019. In the meanwhile, the
impugned Notification dated 16.5.2019 stands suspended.
- <
. Pes hnvwa ri s
/ NS pris e ¢y
|
| Shishid Ali, P.S,

(D.B) (Hon'ble Mr. Justice Ikramullah Khan and Hon'ble Justice Musarrat Hitali)

Sy,
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR

T ——

WRIT PETITION NO. /2019

Kifayatullah Khan Afridi Presently Serving as Senior
Additional  Secretary provincial ~ Assembly Khyber

Pakhtunkhwa, Peshawar

....Petitioner

versus

The Speaker Provincial Assembly Khyber Pakhtunkhwa,

Peshawar
....ReSpondent(s)

WRIT PETITION UNDER ARTICLE 199; SEEKING

DECLARATION TO THE EFFECT THAT THE
IMPUGNED NOTIFICATION DATED 16.05.2019
MAY PLEASE BE DECLARED VOID AB INITIO,
CORAM _NON JUDICE AND _WITHOUT ANY
AWFUL AUTHORITY

LAWFUL AUTHORL1Y

Respectfully Sheweth,

1. That the Constitution of Islamic Republic of pakistan,
provides for the Provincial Assembly; as a state institution
within the meaning of Article 7 of the Constitution.

2. That the Constitution of Islamic Republic of pakistan equally
provides for constitution of Provincial Assemblies in line with
Article 106 of the Constitution.

3. That the Constitution of Islamic Republic of Pakistan allows
election of respondent in lieu of Article 108 of the
Constitution.

4. That the Constitution of Islamic Republic of Pakistan equally
allows the Provincial Assembly by law so as to regulate the
recruitment and conditions of service of persons appointed
to the secretarial staff within the meaning of Article 87 read
with Article 127 of the Constitution. weld

wp2814 2018 Kifayatuitah Khan Alridi vs Speaker provincail Assermbly {ull USB 29 pags
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5. That the law provides for strength and composition of the
Secretariat; including therein methods of recruitment,
promotion, transfer;  qualification for ' appointment;
appointing authority etcetera.

6. That it is important to note that; the respondent before
entering upon office as Speaker, make before the Provincial
Assembly oath in the form set out in the Third Schedule.

7. That the respondent as a Speaker of provincial Assembly,
maintains to discharge his duties and perform his functions,
honestly, to the best of his ability, faithfully in accordance
with the Constitution of Islamic Republic of Pakistan, the law
and the rules of the Assembly and always in the interest of
the Sovereignty, integrity, solidarity, well-being and

prosperity of Pakistan.

ON FACTS

g That the petitioner being citizen of the state of Islamic
Republic of Pakistan and as such presently serving as Senior
Additional in the provincial Assembly Secretariat, Khyber
pakhtunkhwa since the Judgment rendered by Service
Tribunal Khyber Pakhtunkhwa is yet to pe implemented; as
such expects exercise of powers aimed at having impact
upon the lives of people; to be within the limits ordained by
the Constitution and law.

9. That the grievance of the petitioner revolves around over
issuance of charge sheet dated 16.05.2019 by the
respaondent; aimed at forgoing his seniority-cum-promotion
as Secretary Promotion Assembly Khyber Pakhtunkhwa.

(Copy of the show-cause dated 16.05.2019 is anne&;e_,dss‘a; %
as Annexure “A") TRINE s %

10.That for the sake of brevity .and information; the inter—s%//”'
promotion of Mr. Nasrullah Khan Khattak the than occupant
of the position -of Secretary Provincial Assembly; was
disputed before the Service Tribunal Khyber Pakhtunkhwa by
the present petitioner; wherein not only his promotion was
declared otherwise rather the respondent too was
reprimanded  regarding his inactions and omissions

wp2914 2019 Kitayatullah Khan Alridi vs Speaker provincait Assembiy {ull USB 29 pags
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VAKALATNAMA

In the Court of Khyber Pakhtunkhwa Service Tribunal, Peshawar

Service Appeal No. /2022

Petitioner
Plaintiff
Applicant
Appellant
Complainant
NAS I' U I I a h K h a n Decree-Holder
VERSUS
Respondent
Defendant

RIRCREINEE _ Opponent -
: Accused

Speaker etc. Judgment-Debtor

| / We _Nasrullah Khan the above noted __Appellant do hereby appointed and constitute,
Muhammad Zafar Tahirkheli Advocate Supreme Court of Pakistan & Ansar Ullah Khan,
Advocate High Court, to appear, plead, act, compromise, withdraw or refer to arbitration for me / us
as my / our counsels / advocates in the above noted matter, without any liability for his default and

with:the authority to engage any other Advocate / Counsel at my / our cost.

The Client / Litigant will ensure his presence before the Court on each and every date of hearing and
the counsel would not be responsible if the case is proceeded ex-parte or is dismissed in default of
appearance. All cost awarded in favour shall be the right of Counsel or his nominee, and if awarded

against shall be payable by me/us.

FFWe authorize the said Advocates to withdraw and receive on my / our behalf all sums and amounts

p?a’yable or deposited on my /-our account in the above noted matter.

Dated__02 /04/2022

4\‘/,

Ofﬂce ATIQ LAW ASSOCIATES,

3 .- 87, Al-Falah Street, Besides State Life Building,
Peshawar Cantt, Phone: 091-5279529
E-mail : zafartk.advocate@gmail.com
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VAKALATNAMA

In the Court of Khyber Pakhtunkhwa Service Tribunal, Peshawar

Service Appeal No. /2022

Petitioner
Plaintiff
Applicant
Appellant
Complainant

NAS ru I Ia h Kh a n Decree-Holder
friing s VERSUS

Respondent
Defendant

Servics Ao ) Opponent
: Accused

Speaker etC. Judgment-Debtor

| / We Nasrullah Khan the above noted __Appellant do hereby appointed and constitute,
Muhammad Zafar Tahirkheli Advocate Supreme Court of Pakistan & Ansar Ullah Khan,

- Advocate High Court, to appear, plead, act, compromise, withdraw or refer to arbitration for me / us

as my / our counsels / advocates in the above noted matter, without any liability for his default and

with:the ‘authority to engage any other Advocate / Counsel at my / our cost.

The Client / Litigant will ensure his presence before the Court on each and every date of hearing and
the counsel would not be responsible if the case is proceeded ex-parte or is dismissed in default of
appearance. All cost awarded in favour shall be the right of Counsel or his nominee, and if awarded

against shall be payable by me/us.

P/ \We authorize the said Advocates to withdraw and receive on my / our behalf all sums and amounts

£
DETIR

(4yjablé or depositéd on my /-our account in the above noted matter.

Dated___02 /04/2022

ice’ ' ATIQ LAW ASSOCIATES,
Goii.. 87, Al-Falah Street, Besides State Life Building,
" Peshawar Cantt, Phone: 091-5279529

E-mail : zafartk.advocate@gmail.com
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Notice to:

WHEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in

M&PD%A‘%H -RST-12,000 Forms-22.09.21/PHC Jobs/Form A&B Ser. Tribunal/P2

o “B”

o

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD, 9.8
PESHAWAR. -

=
AppPeal NO.......cccvuvviiiiiiiiiiiiiiiiiiiiiiiiiiianiannnn, of 20

NO%*( U&L&\\ \\\(\Q.\f\
q' > ) Versus
&)e ¥ex { seNLRa P Q— SCe N\’Jﬂ ‘\"\9 Ve

Respondent No................cccoiiiiiiiiiiiiiiiiini. ...

L_v;&kqx \‘so\)wxuo& {\SSQW\}‘&XA \&?\k
Y’zS\(\Q\/‘QO‘\(‘

o
[

the above case by the petitioner in this Court and notice has been ordered to issue. You are |

*on

hereby infgy Efl\fhatx;he said appeal/petition is fixed for hearing before the Tribunal \
.................................................... at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which

the case may be postponed ecither in person or by authorised representative or by any -
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in

this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in

default of your appecarance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such .:ddress your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deeme, suf! icient for the purposc of
this appeal/pcti{i)x{ ?{o - \AA«««&W\ NoUce

e
— —

Copy of appeal is attached. Copy of appeal has already been sent to you vide this

Of s e NOtICE NOueviiiiieivreeecsceeirnericreanseeeesineeedALE e e neaeien it aan e

, \‘QT\A
\\\QN\ 22 | g

Registrdr,
Khyber Pakhtunkhwa Service Tribunal,

Peshawar.
Note: 1. The hourche in the court are the same trat of the High Court except Sunday and Gazetted Holidays.
2. Always quot€ Case No. While making any correspond:nce. _ ’
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GS&PD-444/1-RST-12,000 Forns-22.09.21/PHC Jobs/Fonn A&B Ser. Tribunal/P2
_ 144 B 2.
e '

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR.

T Noslb Ko

!
Z? . ex '?\‘ o\)'\v\ofﬁmﬁlgé’e/vo'l'l""v?\“ ............................

P |
\(;hoﬂdk \Amm\'\ | \_4\:\om P\bxiAf . gec ‘(almﬁ ?\4 o\ {vxdaQ

WHEREAS an gppecal/petition under the provisign of the Khyber Pakhtunkhwa
Province Service TrilA %Mcy\beﬁﬁhas l&fc? &-esc::%/fc‘gi gred fercconsideration, in
the above case by the pétitione:r.: in thts Court and notice has been ordered to issue. You arc -
hereby informed that the said appeal/petition is fixed for hearing béfore the Tribunal

Respondent

Notice to: —

appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which
the case may$ p%tﬁiﬁ%i»c‘i_._ther in person or by authorised representative or by any
Advocate, duly sypport y your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Plcase also take notice that in
default of your, appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such «ddress your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the purposc of
this appeal/petition.

Copy of appeal is attac . Copy of appeal has already been sent to you vide this

N
. -
pa

Civen under my hand and the seal of this Court, at Peshawar this......cccccvvnneuneeee... ‘\

DAY Ofcerrereemmmereeeemmessseserneseeee oo Q ................... 20 \S ™ \
’ ‘N?{s\ ~
-y 7 [)\ .
oy R&e\‘) ) /(/Vv Yo~
();D chistzg, -
N % Khyber Pakhtunkhwa Searvice Tribunal,
\ .

: A Peshawar.
Note: 1. The hours of attendance in the cWhe same that of the @b«eourt except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspond:-nce. :




GS&PD-444rrRST-12,000 Forms-22.09.21/PHC Jobs/Form A&B Scr. TribunallP2

= “B”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD, %
PESHAWAR. __S.

...................................................................

T e 0S¢ ‘A‘\‘k\/\ K\I\W Appellant/Petitioner

o

" Versus

e q‘? ¢CK¢\‘?{’°\) M MC‘Q . t\&S e.v«u/ﬁ .%?Res;mndem

=5 e 7

Respondent Ny.,............ { .............................

Depailmedal . Vivomalion /Recun

Nlewhly A vy . ,

WHEREAS an appeal/petition under ‘the provision of the Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/registered for covnsid_cra‘tio‘n, in
the above case by the petitioner in this Court and notice has been ordered to issuc. You are
hereby infg t\aitéléiild appeal/petition is fixed for hearing before the Tribunal

’

R ) | FORTR at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, d}lly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copics of written statement
alongwith any other documents upon which you rely. Please also take notice thatl in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further

this appeal/petition.

notice posted to this d\ddfesvbir registered post will be deemed sufficient for the purposc of

}xe- P s6on ‘\\o—\\'cc

Copy of appeal is attached. Copy of appeal has already been sent Lo you vide this™

,7"“

office Notice No.....cceeeeeeneeccens [EPRR eeeessaiane dated.......cccoeeees errensennanana
. S e \’% ‘\h
Given under my hand and the scal of this Court, at Peshawar this....coins
{‘\\ I
DAY OFfc.cunreerrieiiririeenneriiieesssssnnnrennnssesssststesessssssssannnasses “?20

6w U

Registi&

23-06~ 22— %ber Pakhtunkhwa Service Tribunal,

Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any carrespondence.
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