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RFFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Implementation/COC Petition NO. /2022
In o//2021SERVICE APPEAL No. 923 t _

r-

• ;
1,^

SHOAIB KHAN Provincial Drug Inspector (BS-17),
0/0 the Drug Control District Health Office District Mardan. ' sV'

APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.
2- The Secretary to Government of Khyber Pakhtunkhwa, Health 

Department, Khyber Pakhtunkhwa Peshawar.
3- The Director General Drug Control & Pharmacy Services, Khyber 

Pakhtunkhwa Peshawar.

RESPONDENTS

IMPLEMENTATION/EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT PASSED VIDE
DATED : 06/12/2021 IN SERVICE APPEAL NO.923/2021 TITLED
AS SHOAIB KHAN VS HEALTH DEPARTMENT & OTHERS IN TRUE
LETTER & SPIRIT.

R/SHEWETH:

1- The, the appellant filed Service Appeal bearing office No. 923/2021 

before this august Service Tribunal in which the appellant impugned 

the transfer notification vide date 06-10-2020.
(Copy of the order vide dated 06-10-2020 attached as 

Annexure A).

2- That, the appeal of the appellant was finally heard on 06-12-2021 

and as such the ibid appeal was allowed in favour of the appellant by 

this Service Tribunal having a pray of the appellant which is 

reproduced as;
"On acceptance of this appeal the impugned 

Notification dated 06.10.2020 may very kindly be set aside 

to the extent of appellant and the respondents may kindly be 

directed not to transfer the appellant from the post of Drug 

Inspector (BPS-17)^ District Mardan. Any other remedy 

which this august Tribunal deems fit that may also be 

awarded in favour of the appellant."



(Copies of the judgment vide dated 06.12.2021 attached as 

Annexure................................................................................®)-

3- That, the concluding Para of the judgment ibid directing the 

respondents is also reproduced as under,
”For what has gone above, all the appeals with their 

respective prayers are accepted as prayed for, 
Consequently, the impugned order is set aside and 

respondents are directed not to transfer the appellants 

from the post of Drug Inspector or Drug Analyst as the 

case may be.

4- That, this august Service Tribunal directed the respondents to comply 

with the judgment vide Order sheet dated 10.05.2021 & 13.05.2021 

respectively and submit proper implementation report in connected 

appeals as reflected on page first of the judgment ibid.
(Copy of the order sheet vide dated 10-05-2021 &
13.05.2021 respectively attached as Annexure......

5- That, in response to above direction, the respondent Department 
submitted an implementation summary in connected appeals vide 

dated 20.05.2021 for perusal of this august Service Tribunal.
(Copy of the implementation summary vide dated 

20.05.2021 attached as Annexure

C).

D).

6- That, at least & last the respondent Department submitted the 

impugned compliance notification issued vide dated 22.08.2022, 
which is totally in defiance of the judgment ibid while instead of its 

proper compliance as desired by this august Service Tribunal time & 

again and for which basically the appeals were accepted as prayed

(Copy of the impugned compliance notification vide dated 

22-08-2022 attached as Annexure

for.

E).

7- That, in the analogy of above judgment, this august Service Tribunal 
passed a judgment vide dated 27.07.2021 in a Service Appeal 
bearing office No.8490/2020, in the favour of Mistress Nighat Sultana 

who is also likewise employee of the respondent Department.
(Copy of the judgment vide dated 27-07-2021 attached as 

Annexure F).

8- That, the respondent Department in pursuance to implementation of 
the above allowed Service Appeal has properly complied with in true 

letter 8i spirit by issuing the implementation notification vide dated 

02-09-2021, without filing of any execution petition.
(Copy of the letter vide dated 02-09-2021 attached as 

Annexure G).



9- That, keeping the mala fide intention of the respondent Department 
by non-complying with the judgment ibid, the appellant having no 

other remedy but to file this execution petition for the favour of 
proper compliance of the judgment passed by this august Service 

Tribunal to the extent of the appellant.

It is therefore, most humbly prayed that on acceptance 

of the instant execution Petition, the respondents may kindly be 
directed to implement properly in like manner the judgment 
passed vide dated 06.12.2020 in Service Appeal No.923/2021 in 
true letter & spirit without wasting the precious time of august 
Service Tribunal as well as^ also to avoid unnecessary rounds of 
litigation. Any other remedy which this august Tribunal deems fit 

that may also be awarded in favour of the appellant.

/Appellant

ANS

THROUGH: ^
NOOR MOHAMMAD KHATTAK 
ADVOCATE SUPREME COURT.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

/2022EXECUTION PETITION NO,

HEALTH DEPARTMENTVSSHOAIB KHAN

AFFIDAVIT.

Stated on oath, that the contents of the accompanying Execution 

Petition are correct to the best of my knowledge and belief while 

nothing has been concealed from this Honorable Service Tribunal.

CERTIFICATE:

Certify that no earlier Service Appeal has been filed 

by the appellant in the instant matter before this Honorable 

Service Tribunal.

CERTIFICATION
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. , . Appeal No. \65W2Q20. !

11.01.•2021 .Date of Institution': :!• • I- f

\ Date of Decision ; .... 06.12.2021
■ ■ .'

■:

Mr. Manzoor Ahmad, Drug Inspector (BPS-17) District Peshawar, under 
Transfer to the post of Pharmacist (BPS-17) DITQ Hospital I<DA Kohat

(Appellant)t 4
6i . :■ ' yif: . ' 1

% ■ •;V -
\ -4 -Kf

{
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i IJ:-■i ' 4 ij ■

1. '

* rf
. ' i

The Chief Secretary, I<Jlyher Pald^tunldiWa' Peshawarand two other.. ;
■.'.(Respondents)4i 1, r.'i. ; !,i ■•»

'■ ■ Present. ^ '
Mr! Noor Muhammad, 
Adyoeate.

Por appellant'...> 4 « 4

)
• I •:

Mr. Muhammad Adeel Butt, 
Addl. Advocate General Forrespondents. ■ .;

4^ 4 .

.» ' MR. AHM.MD SULTAN TAREEN • 
■ MR.SALAPI-UD.DIN, ", •

... CHAIRMAN ■ .
; /MEMBERCT) :

; 1
i

; JUDGMENT

AHMAD SULTAN -^TAIOLER;.'CHAIlMANr-Bv the..appeal described 

, above in the' heading 'and eight ■ btlier appeals. bearing No. .10301/2020, 

10535/2020, ' . I6S'/9/202(),- ' 1,6580/2620, ,923/2021, . 1559/2021,

4821/2021,5187/2021, the atjpellahla have invoked the jurisdiction of this
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challenge their transfers' front ’th6' post’ of Dihg' Inspectors/Drug

. • Analyst to the post of Phantiacists with the prayer copied Herein belo

"On acceptance of, this appeal the impugned Notification dated • 

06.10,2020 may very kindly be sei.'nside'id the extent of appellant 

and the respdndenis may‘kindly be directed not tq transfer the 

' appellant from the post df Drug Inspector (BPS-17), District 
Peshawar. Any other remedy which this august Tribunal deems 

'fiihafmay also be awarded in favour of the appellant.”. ,

Tribunal to»

%
w>

:
5

f

I
This single judgment shall Stand to dispose of all tlie 09 appeals in 

6ne'’place as-in-air of them coitimbh 'questions'"'bf‘fact's and law are , 

■ • involved. ’ -

.. ■ 3.' ' the factual account as given by the’appellant i'h Memo, of Appeal

has been edited for the .purpose o-f this judgment.-The appellants in 

Appeals No. 16578/2020, 10301/2020^ 10535/2020 16579/2020 

. 16580/2020 923/2021, 1559/2021, 4821/2021, 5187/2021,. are holders of 

the post of Drug Inspector in pursuance to their appointment made on the 

said post in due process, Appellant in Appeal No. 16580/2020. is holder 

• . of the post of Drug Analyst.'The respondent department transferred them 

from their respective posts -held by them' in the releva'ht cadre to the post 

■ of Pharmacist. They through their respeetive departmental appeals have 

challenged their' ;transfev .orders before the- depa'rtmentar uppeliate' 

authority but they received no response of their deptirtmentah appeals. 

Consequently, they have preferred their • service appeals respectively, as

■2.
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■ ■ enumerated Herein above,'for judicial review'bf the impugned transfer

■ orders. The copies of the appointment order's of'appellants

■ order within'cadre and of impugned order-followed'by tire eopies of

; available on record as annexed with their

Memorandum of'Appeals.'The appellants have disputed the

the ground ithat iiV terms of

‘last h-ansfer<4

3j

departmental appeals are
i

respective

i . transfer as .made vide impugned order ^ on

for them, their appointment, promotion; and transfer is

i • ■ •; •
:

service rules

goyeroed by notifioation dated 09.0.4-.2006 of the Government of Khyber 

Pakht'jnldiwa Healtlr Department qvute..differentjy-fronT:the;Phamiacists. . .

of'the siid notificatibh .asi'-aiinexed'.'with the .'appeal - is also-;- 

aviulahie 'on'file. The iaprienants amoftgsfdtlier grounds have-urged that 

the impugned notification of their transfer is against law, facts, norms.of 

natural justice and material on record and feinginot tenable is liable to be

i\
■1

!

• The''Copy. i

f

i

.1

set aside to the extent .of aonellants and privaJ;irMl2QPieB.ts; and that the

treated by the respondents in ; accordance A^dth

(•:

i appellants were

'law/rules on the subject in utter violation'of Articles 4 and '25 of the

not

Constitution of Islamic Republic o'f Pakistan, 19.71

of ^appeal, the; respondents turned • up, joined the

! •
:
r .•

. f

On notice

proceedings and contested the appeal by filing "Written Replies stating 

therein that the appellants'have got no cause of action or locus standi 

that the appeals are against the prevailing law aftd rules and are mot 

: ■ ' .. maintainable in ■ present ..form, .they with ;severa] 'factual and legal

4i »
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i
\objections submitted that the appeals having been filed with malafide 

intentions are liable to be dismissed as the impugned transfer notification 

has been issued in accordance with Section 10 of lOiyber Palchtunlcliwa. 

Civil Servants Act, 1973. . '

5. ■ We have heard the arguments and perused the recoVd.

The arguments of tire parties revolve aimind their submission in 

Memorandum of appeal and written reply respectively

t ■

■

•!

!

.1
6,.;

■ writing made in

. and discussed herein above.;

Learned counsel for the appellant has argued tlrat the impugned 

notification dated 06/10/2020 is against the law, facts,morms of natural 

Justice and .materials on the record; that the appellant has not been treated 

" by the respondents in accordance with law and rules on the subject and as

I

•:!

■ 7.;
i

i

I

:

:!
such the respondents has violated Articles-4 and ^S of the Constitution of 

ajp" Pakistan; that the impugned notification dated ' 06/10/2020 has been

3 issued by the respondent No. 2 in arbiti'ary and malafide maimer; hence,

ifO not tenable and liable td'be set aside; that the impugned notification dated 

06/10/2020 is based iori discrimination, favoritism and nepotism and is 

■ j;:; , not tenable iri-fileieybs pfllaw; that the^'impughed hotification,'dated

\:

.•

i

i/•
06/10/2020 has neither been: in the best interest of the. public service nor 

in exigencies of service; : that 'tlirougk impugned-'-notification; the 

appellants has beentransferred .against the-wrong eadre/post;-.that -'

:
:

:
1 •
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through impugned notification is-vi61atioiv'6f‘'datise-I and TV ;of'the 

■ 'trahsfer/pdsting policy of the'GovefTime’ht'ofiCliyber'PalchtuiiIdiWa.

I

• A. i! 8. Lemoned AA'G'on behalf of respbhdehts'Tebutted..the arguments .

advanced by learned counsel for tlie appellants and has argued .that the 
■ ■ • . .' . I

appellants are employees of Health Departments selected tln-ough Public

Service Commissions of Kliyber Palchtunldiwa but .their .performance is
■* ' - * . . -A • ‘ ■

questionable on the basis of their'monthly progress reports compiled on 

the basis of.-set. indicators besides..their facing'.inquiries; that the 

appellants have already completed their normal tenure o'ftwo years arid if
if ’’ ’A!'!!,',‘,Tvh ijftpli/.j? ■

5

• i

is.die discretion of the-co'mpetent authority to transfer 

. anytime'even outside, of'tlie.provihce; that no-terms and'.conditions of 

their service have been violated; that the impugned notification 

on -law, Rules and principles of naturalijustioe; fliat there is no malafide 

the part of respondents towards, the appellants; that the applicat 

, transfei-red in accordance with law iiV the public interest; that it is the 

fitness of things to post.a right person at a right place to achieve good 

governance and to sniiance public service.- delivery;', that ' the appeflahts 

. have.been transferred within tiieir cadre within the sante,directorate 

ifthey hav,'; been transferred in ex-cadre,, the same is 'also covered 

; the second proviso of Act; that the notification issued after observance of 

: all. relevant rules/poliey.

a civil sei*vant at
.5

■ . . . . .? is based
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.9. For any reason but as matter of fact, the posts, held by the ..

appellants as Drug Inspector or Drug' Analyst, as the case may be, were

got vacated by transfer of. the appellants and filled by posting of,die

individuals from the cadre of pharmacists. The appellants inconsequence

Of their transfer. ha:ve :been posted against'non-cadre posts. The ;m'ain

defense; of' the respondents lies-in their reply to para-4 of the

. memorandum of appeal. It has been stated vide para'“4 of appeal that by

the service rules dated 09/04/2006; the cadre of the ,;appellants is

'.completely different from that of service nile assigned for pharmacists.
,V -4 ' • '

The reply of the respondents to said para is copied belov/;
■ -.v • ....

“r/'((2 Service Rules does not carry any kind of assignment .to a

i

•i

•i

:

.1;
•i

i
. 1

i cadre but it specifies the method of recruitment arid, promotion 

prospects which is othemise protected after the merging of cadre.

•! .•:
i •

: ... (• >•
Although transfer is not a .punishment but to make such like peopte 

.punctuo!, .subservient to-the public and to overcome the deficiency 

of efficient of hardworking officer to post right person 'on right 

place, the three cadres i,e, hospital pharmacist, drug inspector dnd

i \
:

! •

analyst having same basic qualification .as required for induction ' 

through Public-.Service Commission

:

• :
werq merged to obviate : the

'Stagnancy in the Cadre, -By doing.so any drug inspector 

analyst at DTL (who are the cadre of the 04 to 03 persons) cm be

II,'
:■ . ■

or anX

transferred maldrig them liable to work-in hospkal tthderrihe .close1
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supervision of hospital administration and vice versa: -Those who 

transferred from hospital to work in the field as drug inspector 

■ tremendously, working,, removing the . bottlenecJcs ..and 

■ highlighting a lot of malpractices 'previously ■ done by their 

predecessor who have been sacked from field duty^ In other similar 

cases, the drug-inspectors who are sacked are under probe at 

Provincial inspection Team and other fora'''y 

: 10. . From, the' divergent pleadihgs of parties particularly discussed 

: herein,befoj-e, the,main' question wanting deternlination is, Whether .vice 

vejsa ,transfer of the holders of the^post-o^^rug-Inspector/Analyst and of 

Fharmacist is reasonably/doabie?' . V .

■ ■

:

are
I

are

!
i

;•

: :

.1: !

i • i

For answer to the fonnulated qubtiOnsVprior determination'of the 

legal status of the- appellants and the respondents is necessaiy, as far as 

. ^ their functional duties

Government of Khybe'r. Palclitunldiwa- made the IGiyber .P'alditunldlWa 

Drug Rules, 1982 in exercise of powers confeired by Section'44'of Diiig 

Act,, 1976. kule-2 of ibid rules provides definitions of different words

:
:

5

11;

. i
! (

are concerned. It is pertinent to observe tliat the

;
:
! I

:
1

J ;
and phrases. Tire expression ‘.‘Act” in tlie said rules means the Drug Act, 

■ . 1976. Analyst means ah Analyst appointed bythe. Govemment under the

: ' 'Act. Inspector mean's-an tnepe'Ctor appointed by the;.Government under

the Act. Board means ,the Quality Control Board for the Khyber 

Pakhtunkhwa Province set up under Seetldn 31 (of the Act). Pharinacy

i
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'«
means a sliop, store or place where drugs ai'e compounded of prepared on , 

■prescription. Part-II of ibid, rules' relates to appointment and functions of 

enforcement staff. Sub Rule-(l) of Rule-3 in Part-II of the said Rules 

provides that an Inspector and Analyst shall submit monthly returns in 

Form-1. & Form-2 respectively, to the Board and a'Summary on the 

. overall situation of quality Control in the area under their respective 

- .jurisdiction and the.board shall maintain such information in a manner as 

■ ■' to monitor the •quality'of all the:drugs sold .and to'keep watch oh the 

perfbrmance;of allrmanufactijre£s.:llul^fl provides ^qualifications etc of 

rnspector ^ and Analyst... Accordingly,-no pefson shall be appointed as 

Inspector unless lie possess the degree'in Pharmacy from University or 

■ other institutions recognized for this purpose by the .Pharmacy Council pf 

Paldstan and has at least One yeaf^cxperlte in the manufacture, Sell 

testing or analysis of drugs or in Diaig Control Administration

<

• •

i

: •
•:

■:

:
r

f

5

or in

hospital or pharmacy. Sub Rule-(2) of Rule-4 provides the qualifihation 

: for appointment' as Analyst ,which is similar to that of the Inspector 

: except experience which in case of Analyst is O'S years. The same rules 

i'.e. of 1982 provide for dutie.s of Inspectors and Analysts. From the given

?

;

• •

; ■

statutory exposition.s-felating to the position of Drug Inspector and '-tirug 

Analyst, we, have ..ho hesitatio'fl' to-‘hold that . tlie

; I

: posts--Of ‘.Drug

Inspector/Urug Analyst are statutoiy positions, with authority of

:. ;:
ii

appointment vested in the Provineial Qovemment. The Government of• (•
••
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! •• : : ■ Khyber Palditiinkhwa ;Vide notification dated 09/04/2006 bearing:No. : 

SOH-lII/10-04/05 issued in pursuance to tlie provisions contained in sub 

rule-(2) of Rule-3 of . the ...Kliyber Paldttunldiwa Civil’ Sei-vants 

(Appointment, Promotion and Transfer) Rules, 1989, laid down the ■ 

method of recruitment, qualification and other conditions of service 

' applicable to. the posts specified in Golumn-2 of the appendix. The 

• qualification, of Inspector in- the appendix' is similar to that of'

:qualification. provided ainder Sub-Ruie“(l) . of Rule-4 of /Kliyber 

. ;Pak.htuhldiwa ;Drug -Rule, - 1982.' Accordirig'to method of rec'ruitinent
■■ - d .V V.' ;:■■■■ ' ' - ! ■

. prescribed in column-5 Of the apjDeridix, the appointment to the post of 

E)rug Inspector is to be made by initial recruitment while to the post of 

.. Chief Drug Inspector and Divisional Drug Inspector by pro motion.’.The 

.’/; respondents in their reply vide para-4 as reproduced herein above haVe 

. asserted with vehemence'that there cadres i.e. Plospital Pharmacist, Drug 

Inspector and Drug Analyst ■ haying sam.e qualification for induction 

through Public vSei-vice'.’Commission, were merged to obviate .the 

.stagnancy in tlie cadre.-By doing so Drug.Inspector of Analyst at DTL’ .

. (who are the cadre of 04fo 5-persons) be transferred.making them liable 

to. work in hospital urider the close supei^visiOn of hospital administration.

.those- who 'are .transferred':from hospital to work in’;the field as Ding 

.- TnspectOr are; tremendously’'Worldni, removing tlve bottiendcks -and

«. .
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highlighting a lot of discrepancies done by their predecessors-who have 

been sacked fTom field duty.
f»* . • • • *

. 12. ■ The reply of the respondents as discussed above revolves arbimd

the expediency of filling the Drug Regulatory posts hy'inter se tfansfer of 

the holders -of. tlie post of Drug Inspector/Drug Analyst and of 

. Pharmacists by merger of tlreir cadre to ensure the discipline and quality 

of performance purportedly for the public good. We are not'supposed to ■ 

doubf the intentions of the respondents for siich expediency but at the 

... same time, we have.to see-that'such an expediency is in conformity to the . 

law'and rules on the subject; Article 240 of Constitution of Palcistan

:

: •
I

•■-•iri - • '
• * ',VD ^

;
; • .f • ' . -r.' ■/ s

enshrines. that. subject to the Constitution, the appointments , and 

. conditions of service in the Service of Paldstan shall be determined by or 

■ under the-'Act of Parliament in case of the services of Federation and-by

. ;

I
i

or under the-Act of Provincial Assembly in case of services of Province 

and posts in. coraiection with affairs of the Province. In pursuance of this 

command of Constitution, tire Provincial Service Laws i.e. the Kliyber 

■ ■ Palditunldiwa- Civil ^Servants .'Act, .1973 and Rules made' there-imder 'are 

.. in place in general besides other Special .SeiV'lce laws for particular posts 

and services in connection with affairs of the Province. As already 

discussed above, the notification, dated 09/04/2006 issued in pursuance to 

Sub Rul.e-(i2) . of Rule-3 nf (APT) Rules, 1989 is there which laid down 

the method of recruitment^ qualification and other conditions of service

;

!
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Thus, .in: ' applicable to tile posts of Drug Inspectors of different ranks

legal instruruent like iiotificatioh dated 0^/04/2006 having 

statutory barking, transfer of a Drug Inspector to an ex-cadre post to fill 

the resultant vacancy by transfer of'a non-cadre-officer is seemingly not 

By the impugned order dated 06/10/2020,. appellants holding the

posts of Drug Inspector and one among them holding the post of Drug
. • ' ■■ ■ ■

Aiial.yst were transferred; from 'tlieir respective , posts-held by tliem in , 

relevant cadre and posted as Pharmacist in . a \vrong . cadre. The

notification dated 06/04/2006 as far as cqlumn-5 of its appendix is 

: concerned expressly provides for appointment of Drug Inspector through 

initial' recruitment. With this pOsitidn as to method of appointment of 

Drug Inspector, the post held by him cannot be filled by transfer 

promotion horn any other cadre albeit the person in the alien cadre may

t

;' • « i

presence of a f

■ credible.

i

or

possess the cjualification similar to the qualification of Drug Inspector. In 

holding so, we derive guidance from the law laid ;down by august 

Supreme .Court of Pakistan in the case of Muhammnd Sharif 

Tareen...vs... Governinerit of Balochistan 12018 SCMR 54).In the

J .

"T'--

ibid case, it washeld by the Hon'ble-Supreme Court that a post which.is 

required by the rules'to be filled by Initial recruitment cannot be filled by 

,. promotion, transfer, absoriation,-. or by any other method which, is not 

-■ provided by the relevant law and rules. Furtlienhore,, after making 

. reference to the jaw ■ laid down ■ in the ■ case of : AH iAzhnf TCliani

; .

r

■ ;■;
■ 1

t •/I5 ;
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• :

■ ■■:m. r. .
PrnvinM nf Sinril. :Y20S SCMR 45(i)^nt was held as4 Baloch...vs..:

. follows: • ■ ■ ■

■ "8. . The quintessence of. the paragraphs reproduced

above is that M appointments made on deputation 

y.'. ^ under the garb of '

exigencies of sei-vice in an ouPageous disregard of

• merit impaired efficiency and paralyzed the^goqd 

, governance .-and that perpetuation of. this .

•' phenomenohi even' fdr a'day more-would:further

.deteriorate the .state .of efficiency and good 

, governance/' ■ •' ' '
13. For what has'-gone above, all the appeals- witii,their respective

prayers are accepted as prayed 'for. Consequently,- the impugned order is'

:.v, set.aside:and.respondents'ai'e dixectedmpt to transfer thd appellants from"

■: the post "bf Dmg Inspectbr'.or Drug Analyst as' the case may be. Parties

are left to bear their o^ .costs. File be consigned to record room after

. completion.
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■ (AHMAD SULTAN TAREEN) 
. Chairman‘ /
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: :. Member(J) i.
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• Petitiohar preseni through counsel. ''-

Getaerarfoi^te#:6rfden^^^^^ ■:

.. s_-; •. ..

■ -V'. a<:'/ »*>#-•;S::
V.

'X.I
Le^hi^d ‘:MG'-re^iueBted sKoji ddjdurnmeht in .

.... \r<. ■ \ • .

...4 - '4. •
T

i-'. .\ ;
f*-’ •

-order to submit; proper imp!eh]entat].oh,.report. Adjourned^;;.^^; , 
to ” come, up, for. impie.mentation report";-on ..t3.p5.:20.22 ::;.

• before s;b:

;• \ •
e'’"' 
?'

•- .. i

V

•j;f •

• \
': V ; •

(Roziria Rehman)- -
"o; •.

*.r i•\' •• ■•n

■ ■ .• ' I' *. *.1 '. .*.V%= i- • "'7- IC:-.. :.*
?• ■
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Petitioner in person present. Learned law- officer,

> .■■ •.

.13.05-20,22: • \ .\
■JI i^sent.

On 10.05.2022, '.learned Additional /Advocate ; 
General.had requested for^a-shOrt adjournment in order 

■ to subniit.proper implementation report but'today' theref- }
-t*-’

is no body from the . department present before the - 
Tribunal, the.refore, respondents are -directed to appear:; 
in person and submit. implementation report on'the ,.

i next date. Copy of this order sheet be sent to.the Chief 
Secretary and-Secretary Health Department Khyber : 

Pakhtunkhwa Peshawar for information. To-come up forXv 

• implementation report-on 2^.0f.2G22 a.nd attendance 

• ■ of respondents before S.B.

(Diirtifi**'’

I
. -'Inbuual.. 

Pesbftwor
tOi-y- .Service

r\

t
■:

.-f \f ♦ ■ - j \
r

(Kalim Arshad Khan)' 
Chairman '

N ' \ ,

I
r>

IT'.'nv ■ • . - L.
1
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government of khyber pakhtunkhwa
HEALTH D^PARTWIEN^

. r.'.

PAKP7HTNKHWA" QtTMM AftV pnp rHTF.F MmiSTM mg

pT7PAttTMy>JT & otht^t;^ W T AN^ spirit.
Subject: -

if

Chief Minister, Khyber Pal<htunl<hwa qn the above captioned
. Sulhmary for 

subject is placed below for approval, please.

■ \

i
(MUHAMMAD TAHIR ORAKZAI)

(SECRETARY HEALTH)

]tT(^TSTF,R HEALTJL 
KHYBER Pi KHT<1NKHm.

rmF.F SECluaiABYi 
trwyRFJR P AKHTUNKH)6^

^ •

ppTMnPALSECBEiABim£fflt''F W™S^^''
T/T-TVipF, R P A ]rviTTT]^KHWA.

• \
^ ,i .



Goveunmknt of Kuvuer PaKHTUNKIIWA 
IfEAt.tK DEFAilTMENt

: ' Patcfircsliiiiwar, Uie22*’-^ August.20?.2

NOTIFICATION

or,hc rolbwi«a,WI)n,s l«,.tt.o,/nr,,51»S|.tt.«rt/D™«

wfth fiiimcdiatc ciTcft ......... ........................—

:U
; w

\

?

I Rcin.irtoToLWnme of Offlccrs Front
& Oej.i,!!nn»ion ..............
Sycd Ni(hiimm.tE) Chief PharntBclst
Asad JJatimi Clifcf (BS-W). KSA.
Dnig Inspector Koliat
fis*19,
T.i>Tah AliiSil CWcf Phanm-idst.
Cliicf iJnig (DS-19J, Services
Inspector DS49. llospitil.

Peshawar, - — .............
Atready under report to DC. OCePS on account of dtsephnaty 
proceeding under ESO Rules, 2011.

No Against the varant
post.

Drug
Inspector CBS49J. 
district ».l Kiisrt

Chief1,

Against the 'racant
post

DrugChief
ln.s|)cetor
District
AbiHrtiabsd,

2.

Amin ul Haq .Senior 
Drug Ifi-spcctor 
BS-l'a

3.

Again.sttltcv.icant
post.

An.il>*st.
Drug

Arif .Hussain 
AnaiystBS40

.Senior Pharm.ici.st 
(0.1-1 nj, Sendees 
Ifa.spital,

Drug Inspector 
(B.S-i7), District 
Peshawar.

Dnig 
tBS-1.8}.
Testing Uborator.’
fPTL'i.Pesh.awar.

4.

.Againsl.thet.'sant;
post.

Drug Inspector 
CBS-17), District Dir 
Lower, 

Manr-oor Ahmad
Drug Jn-spoctor BS-

5.

inspector Against the smeant
District post

Drug
(BS-17J.
tiaiinu.

Drug inspector
{B.S-J,7), District 
Dir l-owcr.

G. ?Jn IJlIah Drug 
Inspector i'lS-l 7

Already under report to DG, DC&PSop account of dtsclpiinary
Drug jsroccodlng under E&D Rules, 2011.

Miihamm-td Shoaib
Khan
Inspector D5-17....
Shaziida Mustafa 
Anwar Drug 
,In.spectorBS-17

7,

Against the vacnnC
pose

Drug inspector 
(BS-17], District 
Kar.ll?.

4^tlng for
posting 
Directorate of 
fJrug Control & 
Phannacy 
Services, Khyber 
Paklvtunhhw.i. 
Pe.shnu.Mr._______

e,
at

•-Ctl-
Sccretniy to fiovt. of Ivhyljcr PiiUhlunUhiva 

Health DepnrUnent

RTifIstnf cvoti No and n.ifo.

Copy fonvnrded to the:-"r'

Accountertt General, Khyber Pakhtunfdnva, Pc-shav/ar.
Director Genera!. Drug ConD'o! & Pharmacy Sendee-S. Khyber 
Pa l?h timkhuM, Pc-shatva r.
Rcgi.strar, Khyber Pakliliinkhwa, Service Tribwtial Peshawar.
MctliaijSiiiierintcndent, DilQ Hospital, concerned.
Medical Siiperintendcnl. Seivicc.s Hospital. Pcshaw.Tr.
Di.sli'ict Health OfjTcorconcerned.
In-charge, Drug Testing haboratoiy, Peshawar.
District/lccouni:; Officer, conccmcd.

1.
2.

■I

I .

3.
4.
5^
4 -'ai.7. aa

■ V “
a

Scanned with CamScanner
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'THB^ Kli
S«

OJnry rv’<^
'i:

/

■' fpiiWawlfii

.'A Dinedi 7>'
fr

f MSt.- Nig

f'petitioner.- J
■I'

1
fVEFTSUS "

7'
'7nt:pfT<K^«^#akhtuii±hwa chief Secretarj^ji;:^Tire'Governme

, Sj^e^^^cralUalih Ser^fe Pakhtunkhwa,
■;,-

/7 Peshaw^....77
13^. Se c retary'ile alth D’ep 

fpeshawa/r. ;'''

kftihem^^GoyefnmeTxtrofiKhybef Pakfoun

' 'Respondents:.. /

^.-.,.,.,fxrnfitElwsrrmN-4-nt'mit.i<mBCR-^pmBTomnwA:mSLimm£L&SLj

DATHajs/smmoofJ
^ :^;:;s;??Avw,,fo4tty^AwD'ufeam

rRAMOTRSWS HCB TO

1
J

/-

PRAYER TN PETITION:
eptance of the instant Appeal, this-Honorahle Tribunal may kindly be pleased to

On acG
issue direction to the Respondents.

Petitioner from performing her duties as Government Public

'^' March 2020 as

a. Not to relieve the
Analyst (BPS‘18) at Food Testing Laboratory:Peshawpp 

7 'IK Declare the Notification number SOHdii^^4j§M7 dated 30 
" ' /. illegal, without any force^ipw, void abdrikio henoe liable to be set aside.

. IK Oeclare office order db76»»/ dated 18/05/2020 issued by respondent no. 2 ■
as illegal, void ab-initio, without any force of taw and hence liable to be set aside

. a
;*

■7-'7 at once.
Declare Office Order No...8S5/£-1 Dated 19/06/2020 iliegal void ab-initio

other relief not specifically prayedf/dr but this August Tribunal deems fit may ■■
also be granted in favor of the Appeliant.

(
d.

(5- ^ e. Any

Is
a ATTEStlElPI ft *

Tl-.i,-. Povltionp.r humbly submits:.lii•■/a:

c- ^•ir.nn
t.'IwU'-'i-

X- r-

'«£»



Service Appeal No75^/2U2u ■

• 22.07.2020 '

27.07,202r’
pate of Institution ... .

Bate of Decision
i

; BPS'18) W/o Sabir Hayat J]h 
... ' (Appellant)

rNigharSL5t^na;C<3overnn'^ent Public Analyst 

(H ay ata bBa-'Pestia wa r
Mst

■ VERSUS

^Hro^h Chief' Secretary,- Khyber7-.>
(Respondents) ^'The- 'Goyernment of' Khyber-^Pakhtunkhwa. 

PaKhtunkhwa; Peshawar and two others.ri

( 'ABDULLAH SHAH'
(Ad^cate -

For Appellant

1

muhammab adeel butt ■
'Additional Ad'vocate-General . ,

For Respo'ndents

' Nf^MBER (3UDICIAL) ;
‘ member (EXECUTIVE)/Cmr/salah-ud-din '7^

MR. ATIQ-UR;REHMAN WAZIR
t *

•./vW DUDGMENB^
p.:uM; M WKIR MgMBfR'f El:- >Brief facts of the case are that

recommendation of public
cATlO-URc

the appellant was appointed as Microbiologist (BPS-17) by

commission vide order dated 29-06-1992 and was posted as

inten/ention of the honorable Peshawar High

i Microbiologist at
service

public analysis Lab Peshawar. Upon 

Court vide its judgment dated 29-03-2007

of the Public Analysis Lab were

2007 and in light of the said notiflcation, the appellant was promoted to the

t of Government Public Analyst (SPS-18) vide order dated 01-02-2009

relieved of her seivices by respondent No. 3 and her

i the
service rules for recruitment/ promotions 

issued vide Notification dated
in respect of employees

15-11-
. During the

pos3

of her service, she was

placed at the disposal.of DG

course
Health Services vide order dated

services were
If

• - 'T

r-l-,: »•



■^ed 18-05-2020 posted her30-03-2020 and the DG Health Seivices vide orcter

against the vacant post of District Specialist Pathology (BPS-18) at DHQ Hospital

appellant filed departmental apipeal, which was
Kohat. Feeling aggrieved, the 

rejected vide order dated 19-05-2020, hence the instant sem/ice appeal with prayers

dated 30-03-2020, 18-05-2020 and 19-06-2020 may be setthat impugned orders 

aside and the appellant may be allowed to perform her duty as 

Analyst(BPS-18) at Food Testing Laboratory Peshawar.

Government Public
r i

Written reply/comments were submitted by respondents.02.

counsel for the appellant has contended that the appellant has 

recruited for Food Testing Lab as a microbiologist and was

Learned03.

spedFically been
promoted in that lab to the post of Government Public Analyst and she cannot be 

posted out of the cadre. He further contended that such transfer was made in utter

of Section 10 of Civil Seivant Act, 1973 and is illegal, against lawviolation of proviso

and principles of natural justice. Learned counsel for the appellant argued that the

appellant wa^s-promoted and posted on the post in compliance of the judgment of the 

W^orable Peshawar High Court and such transfer would amount to contempt of the

further argued that the job description of Microbiologist andorders of the court. He 

Pathologist are altogether different in nature, whereas the appellant is having 

of experience in her Held has been transferred to a post that is completely 

different from what her real expertise and qualifications are. Learned counsel for the 

appellant explained that the impugned transfer orders does not explain as to what 

had necessitated such outrageous action taken by the respondents; that the transfer

decades

- if;
>

order was not made in the public interest, rather it was based on malafide, which is 

illegal and against all canons of justice. He further explained that the appellant had 

been selected for a specific job and she was not supposed to be transferred 

^STED anywhere else. Learned counsel for the appellant prayed that on acceptance of the

I



on behailf of respondent

issued in accordance with law and 

10 of the Khyber

Advocate General appearing
Learned Additional04.

contended that the impugned notification 

competent authority

was
has

authorized under sectionwas
rule, as the

Pakhtunkhwa

civil servant against any post even 

posted against a
Civil servant Act, 1973 to transfer a

tended that the appellant was
outside his/her cadre. He further con 

as a stop-gap

and conditions would
arrangement, however her terms

related post 

remain the same. Lear

lined microbiologist which

argued that the appellant iIS a
ned Additional Advocate General

uch related to pathology-
Learned Additional

is very m
qua devoid of any force, maybe

instant appeal being 

placed on 2017 SCMR 798.

General prayed that theAdvocate 

dismissed, Reliance was
and have perused the

learned counsel for the parties
We have heard

05.

record
initially appointed 

31-01-2007

veal that the appellant was

, It was on

High Court for taking 

and the Worthy Chief Justice had

/yj '(H— 
06.

A perusal of record would re 

as Microbiologist (BPS-17) in
Food Testing Lab Peshawar

the Chief Justice Peshawar
complaint was lodged to 

of wide spread adulteration of food items
when a

■

notice

taken notice 

disposed of vide judgment 

rt stated at the Bar

. The subject writ petition was 

Health present in the 

has been given the charge of Govt.

arrangement, as no 

moted against the post of

Petition No. 229/2007of it in a Writ

dated 29-03-2007, as Secretai^ 

that Mst. Nighat Sultana
cou

Lab, Peshawar as a stop-gap
Public Analyst in Food Testing

Food Testing Lab is available to be pio
officer in BPS-17 in

committed before the court that Heaith
Govt. Pubiic Analyst. The Secretanr Health

amendments in the existing service rules for the
Department is making necessary 

post of Govt. Public 

period of two months. It was 

commitments, brought amendments

shall be done within aAnalyst and the requisite amendments

noted that the Health Department in pursuance of their
I

Notification dated 15-11-2007 andWv !! .-..S'rKt); in rules vide
/

nnsf of Govt. Public

- J ' -
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Food Testing Lab in

of food

/ introduced inwasreveals that microbioiogy

of the appellant specifically for the purpose
transferred elsewhere,

RecordJ7.

1992 by induction
of which the appellant could

the year 

testing, by virtue

hence
/v- not be

K 10 of Civil Servant Act, 

civil servant
order is against the proviso of section

tamed in this section shall apply to a

. Moreover there is a lot of

the impugned transfer

which states that nothing con
/

i 1973,

recruited specifically to
or region

Microbiologist and pathologist, as
serve in a particular area

job description of a 

f microscopic organisms
thedifference between 

microbiology the study o 

cellular or a-cellular, whereas p

, multi-, which may be unicellular 

ch of medical sciences that deals
athologyis the bran

is of disease,nd body fluids for the diagnosistissues awith the examination of organs
of the situation, the transfer of appellant from

sible for the appe

position to that ofher own

llant to do justice withso in view 

pathology is illogical and it would not be pos

her job.
ed transfer order was 

well as the 

specifically 

not supposed to be

that the impugn 

10 of Civil Servant Act, 1973 as
considered opinionWe are of the08.

of proviso of Section 

not made in the public

post at Food Testing

made in violation 

said order was 

recruited fo. the said 

transferred elsewhere.

wasinterest. The appellant

Lab, who is
i'.

, the instant appeal IS accepted and the

set aside. The
of the foregoing discussion 

d 30-03-2020, 18-05-2020 

■ original post of Cover 

. File be consigned to record

In view

impugned orders date 

appellant is restored to her 

left to bear their own costs.

09. and 19-06-2020 are 

nment Public Analyst. Parties are

room.
♦o be tareC*

^^v'dituokhw* 
vice Tribunal 
Peshawar

announced
27.07.2021

!
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GOVT. OF KHYBER PAKHTliNKHWA 
HEALTH DEPARTMENT

Dated the Peshawar 02"'* September, 2021
\
\NOTiFrrdTinM
t
I

In compliance with the Khyber Pakhtunkhwa. Service Tribunal’s

Appeal No. 8490/2020. the Healthsirr; rjiiTi"
Peshawar, ia hereby habortaty Hayatabad

f

rawn.

Secretary to Govt of Khyber Pakhtunkh 
Health Department

wa

Copy forwarded to the:-

1. Dfretto^Ge “eral Pekhtunkhwa, Peshawar,
incharge. Food istaw, Pakhtunkhwa.
The Depuiy Director fl.T) Health Department^'
Officer cSed^'*' Pakhtunkhwa.

2.
3.
4.
5.
6.

/CNaseerAMmay) * 
ECITON OlfelfcER-IH



VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

OF 2021APPEAL NO:

(APPELLANT)
(PLAINTIFF)

(PETITIONER)

VERSUS

(RESPONDENT)
.(DEFENDANT)

7
I/v/e V M
Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 

compromise, withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in 

the above noted matter.

Dated. !/ ^9 /2Q2>
CLIENT

ACCEPTED
NOOR MOHAMMAD KfmTTAK 

(BC-10-0853)'^ 

15401-0705985-5

ADVOCATES

OFFICE:
Flat No.(TF) 291-292 floor 
Deans trade centre Peshawar cantt: 
Mobile No. 0334-5277323


