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The execution petition of Mr. Shoaib Khan submitted today by Mr. Noor
Muhammad Khattak Advocate. It is fixed for implementation'report before
Single Bench at Peshawar on . Original file be requisitioned.
AAG has noted the next date. The respondents be issued notices to submit
compliance/implementation report on the date fixed.

Bywithe order of Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.
Implementation/COC Petition NO._-2—>> /2022
In /
SERVICE APPEAL No.___ 923 /2021 ,/
_,f_ 12 /7 /za,zL

SHOAIB KHAN Provincial Drug Inspector (BS-17), 5 3 /
0/0 the Drug Control District Health Office District Mardan. - ~v>

................................................. APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.

2- The Secretary to Government of Khyber Pakhtunkhwa, Health
Department, Khyber Pakhtunkhwa Peshawar.

3- The Director General Drug Control & Pharmacy Services, Khyber
Pakhtunkhwa Peshawar.

............................................................. RESPONDENTS

IMPLEMENTATION/EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT PASSED VIDE

DATED : 06/12/2021 IN SERVICE APPEAL NO.923/2021 TITLED
AS SHOAIB KHAN VS HEALTH DEPARTMENT & OTHERS IN TRUE

LETTER & SPIRIT.

R/SHEWETH:

1- The, the appellant filed Service Appeal bearing office No. 923/2021
before this august Service Tribunal in which the appellant impugned
the transfer notification vide date 06-10-2020.

(Copy of the order vide dated 06-10-2020 attached as
ANNEXUre ============emmmmem e e e e A).

2- That, the appeal of the appellant was finally heard on 06-12-2021
and as such the ibid appeal was allowed in favour of the appeliant by
this Service Tribunal having a pray of the appellant which is
reproduced as;

"On acceptance of this appeal the impugned
Notification dated 06.10.2020 may very kindly be set aside
to the extent of appellant and the respondents may kindly be
directed not to transfer the appellant from the post of Drug
Inspector (BPS-17), District Mardan. Any other remedy
which this august Tribunal deems fit that may also be
awarded in favour of the appellant.”
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(Copies of the judgment vide dated 06.12.2021 attached as
AN XU et e cruranrsernsssssussnsrasansassssssssssassssassstssnssssstansassasinns B).

3- That, the concluding Para of the judgment ibid directing the

respondents is also reproduced as under,
"For what has gone above, all the appeals with their

respective prayers are accepted as prayed for.
Consequently, the impugned order is set aside and
respondents are directed not to transfer the appellants
from the post of Drug Inspector or Drug Analyst as the
case may be.

4- That, this august Service Tribunal directed the respondents to comply
with the judgment vide Order sheet dated 10.05.2021 & 13.05.2021
respectively and submit proper implementation report in connected
appeals as reflected on page first of the judgment ibid.

(Copy of the order sheet vide dated 10-05-2021 &
13.05.2021 respectively attached as Annexure..........c.uueeee C).

5- That, in response to above direction, the respondent Department
submitted an implementation summary in connected appeals vide
dated 20.05.2021 for perusal of this august Service Tribunal.

(Copy of the implementation summary vide dated
20.05.2021 attached as ANNEXUre.......ccvimmsarsrssarssasasasnssans D).

6- That, at least & last the respondent Department submitted the
impugned compliance notification issued vide dated 22.08.2022,
which is totally in defiance of the judgment ibid while instead of its
proper compliance as desired by this august Service Tribunal time &
again and for which basically the appeals were accepted as prayed
for.

(Copy of the impugned compliance notification vide dated
22-08-2022 attached as ANNEXUre.....covsvsumsrnsunssirarerasaeniss E).

7- That, in the analogy of above judgment, this august Service Tribunal
passed a judgment vide dated 27.07.2021 in a Service Appeal
bearing office N0.8490/2020, in the favour of Mistress Nighat Sultana
who is also likewise employee of the respondent Department.

(Copy of the judgment vide dated 27-07-2021 attached as
ANNEXUIe..iicrarasssrarasssrasnnsssnesasnass rerererersrararaNEERRRARRERRTRREES F).

8- That, the respondent Department in pursuance to implementation of
the above allowed Service Appeal has properly complied with in true
letter & spirit by issuing the implementation notification vide dated
02-09-2021, without filing of any execution petition.

(Copy of the letter vide dated 02-09-2021 attached as
AN XU, 1ureierasrararasransrssrannrnmsersnessarassstarssassnsasasnarasassnsnns G).
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~ 9- That, keeping the mala fide intention of the respondent Department
by non-complying with the judgment ibid, the appellant having no
other remedy but to file this execution petition for the favour of
proper compliance of the judgment passed by this august Service
Tribunal to the extent of the appellant.

It is therefore, most humbly prayed that on acceptance
of the instant execution Petition, the respondents may kindly be
directed to implement properly in like manner the judgment
passed vide dated 06.12.2020 in Service Appeal N0.923/2021 in
true letter & spirit without wasting the precious time of august
Service Tribunal as well as also to avoid unnecessary rounds of
litigation. Any other remedy which this august Tribunal deems fit
that may also be awarded in favour of the appellant.

S IB KHAN

THROUGH:
NOOR MOHAMMAD KHATTAK

ADVOCATE SUPREME COURT.
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PESHAWAR.
EXECUTION PETITION NO. /2022
SHOAIB KHAN VS HEALTH DEPARTMENT
AFFIDAVIT.

Stated on oath, that the contents of the accompanying Execution
Petition are correct to the best of my knowledge and belief while
nothing has been concealed from this Honorable Service Tribunal.

CERTIFICATE:

Certify that no earlier Service Appeal has been filed
by the appellant in the instant matter before this Honorable
Service Tribunal.

CERTIﬁCATION



AHMAD SULTAN TAT

'BEFORE THE KHYBER PAKHTUNKHWA SERVICE
. I‘RIBUNAL PESHAWAR. |

Appeal No. 16578/2020

Date. ofInstltutxon .‘.. -1 01: 20?1

Date ofDecxslon 06 12 2021

Mr. Manzoor Ahmad Dmg Inspector (BPS-17) District PeqhaWar, undel
Transfér to the post of Pharmaclst (BPS 17) DIIQ Hospital KDA Kohat.
. . (Appcllant)
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R SR SRR

Thc Chxe >ec1 etary, Khyber Pa]dutun]dmwa Pesh'twm and two other,

SRR (Respondents)
‘Present, - T
- Mr. Noor Muhamm'lcl ..+ . - .. Forappellant.
Advocate. o o “
Mr.AMuhaml'na'dﬁAdleel Butt, - | IR IR
. Addl. Advocate General © > .. .. ... - Fofrespondents.. .-
'MR. AHMAD SULTANTAREEN -~ .. CHAIRMAN - .
MR SALAH-UD-DIN, *. - . ... "MEMBER()

JUDGMENT

f'_CHé!!SMAD} By the: aapea] descnbed

. above. in Ihe headmg and elghi other appeals beaung, No 1030]/”020

10535/2020, 16579/2020-‘ 16580/2020 923/?021 ' ']559/2021'

482172021 3187/2021, the appellam" have mvokcd 1he JUII.adlCthﬂ of this
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 Appeals No. 16578/2020, ‘10301/2020, 10535/2020 16579/2020)

©16580/2020 923/2021, 1559/2021, 4821/2021, '5187/2021,-are holders of

Tnbuml 10 clmllenge their transfmq fromt’ ‘the post of Dmg InSpectors/Dmg

Analyqt to thc post ofPharmamsts w1th the praycx COplE‘.d lerein- bclow -

S

"On acccpmnce of 1lus nppeal tlzc unpugnerl No/z_ﬂcatmn n’ated
06.10.2020 may very kuzdly be sat as:de 16 the extent of appellmn’ .
and the respondents may 'Icmdly be duected not to transfer the.

' appel!ant front: the: post of Drug Inspector (BPS-] 7)y Dzvtnct
Peshawar Any other. reme(ly wluch this august T ubzmal deems

f fthat may also be awardcd in favour of the appellant "

2. - This. smgleJudgment sl all stand to dispose of all 1hc 09 appewls in

' 'one place as inall of them common qUestlons of fasts and law are .

- » Ll
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3, " The fdctual account as given by the’appellant is Memo. of Appeal

has been edited for the purpose of this judgment. The appellants in-

F

, ,the post of Drug Inspeotdr in pﬁrsﬁance to their dppoihtment’ ﬁmde oﬁ"'ﬂ" -

said post in due proceqs Appell‘anl in Appeal No. 16580/)020 is ho]dex |

o _of the post of Dlug Analyst The respondent department tramfex red them '~

from their 1-¢spective pos'ts held by them in the rele'va'fltcadre to'the "p'd'st ,

.- . of Ph'armac.ist. They through théir respeetive depaﬁrﬁental ap; ae‘a'ls’-ﬁé‘{fe

| clml]cng,ed their transfai OldEIS befma 'lhe clepartmcntal appe late*
.Iﬁuthouty but they mcewad 1o 1c=;ponse of theit departmental appeals

) Consequemzly, they have prefen'ed thelr'aervme appeals 1'espect1ve.ly, s

i G,
. g . ..!;?:’;“("-’»?“(] J‘;j”””ii)\ﬁvg




enummaled llE]Slll above for JUdlClal review of the impugned- Uamfex

B OldElS The capies of the appomtment orders of appellanis, ast tr ansfel

-

K 'oxdel thhm oadxe and of 1mpugned order fo lowed by the coples of -

“ -.dep'xrtmental appeals are avallable on record as annexed with their

| respectwe Me morandum of Appeals The appellants hwe dlsputed tl

l

' transfei' aé made vide 1mpugned order on- the ground that in tcxmq of :

service 1ules for them, thelr appomtment promotxon and transfer is

¥ “ v

L govomed by nouﬁc'\tlon dated 09 04 2006 of the Govemment of I(hyber

i

| ”Pakht*mldxwa lIeall.h Depaﬂmem qmte dlfferently from the Phannamsts .

The'copy ofithe s'ixd notlﬁeauon ns armexaé wm the appcal is also"

'Wmlab e on ﬁle T\e appellants dmoﬁgst “tier grounda llave urged that

. the im :ugnu notxﬁca‘oon of their u qnsfer is against law facts norms’ of

mtuxal justice ancl matenal on record and being’ ot tenable is liable to bc

: set aside to the extcnt of jpellants and DI‘lV'lle respondents and that the

appellants were not treated by the responclents in ;’a.ocordanCe with

law/rules on the -sobiecl in utter violation ‘of Articles:4 and 25 of the

: Comtltutlon of Islamic Republlc of Pakistan, 1973.
"4. On notice of appea thc ‘respondents tm'necl up, jOlnGd the

ptoceedmgs 'md oontcated the -appeal by filing swritten 1epl1es smtmg-

thezem that the appcllants have got no cause of ac‘uon ot Joous: etandl )

L that the ap] wals are aga nst the pxovailmg law ahd mlos and are ot

T m’nntamablo in: present fonm They w:th eeveral factml and legal




. abjections submitted that the appeals having been filed with malafide
intentions are liable to be dismissed as the impugned transfer notification

:]Haé been issued in aé’cAorc-J'lanc'e'\;vith‘é'ectiovn 10 of I{l‘{y'b.er‘Pakht"un]q):\%fa

Civil Servants Act, 1973, .

5. . We have heard the al'éﬁimmétits 'éincl pérhéed the i‘eéd%d. ;

1
]
i

6. The a1guments of the partles revolve alound thmr submmsmn in

wntmg: made in Mcmorandum of appeal and wrltten rcply respectrve]y
- and d:qcussed herein above o

-7.' . Leamed counse.l fox thc appellanf has argued that the 1mpugned

X bt

3

B 'I’lOtlf‘l(‘aUOn dated 06/10/20?0 is agamst the law facts -norms oJ" natuml

- )‘. w0 . 1“;,--;," |
justice and rnater 1als on thc record (hat the '1ppe]]am hm not been treated

by the res;)o‘ndents 111"a0cord‘ance‘W1th Jaw and rules o’n"the_ subJect and as

such the respondents has violated Articles-4 aid'25 of the Constitution of

Pakistan; that the impugnéd-xiotiﬁcation dated "06/10/2020 has been

'.'issued by the r:c-:Spdnélent No':.-2. m 'arbitrary‘and m'a]'aﬁde manner; hence,
not tenablc anc{ iivéb]ev'tc)‘bézsét aside; that the impugned notification dated
' '06/10/2020 is bascd ori dxscnmmatmn favorxtxsm and nepotism and 10
. not tenable - in the eycs of law that the 1mpugned notification’ chted

106/10/2020 lms nmthex been in thc best mterest of the publlc service for

m exigencies of service! - that thréugh impugned. nb‘clﬁcanon the

' appcllams fins becn tramfcnecl ﬁgamst the. wrong - cadxe/post' that

L " o) Vitke vy
e, ) L 'l"‘;"litnncnu
Faga '4 @f 12 o N f*h i .'
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. have becn tx 'msfen ed thhm their cache WJthm the saime. duectox

1f they have been transfaired in ex-»cadle, the same 13 al

N 'tl'ti"o‘ug'h 'imﬁughed' no'titi'ca't'iori."isf-f'vi?olélti’o;nf'of~'C]aTthe-I' and TV of the -\~
- ’ttansfexlpostmg pohcy of the' Govemment of K_hybel Palchtunkhwa '

8. Lemned AAG 6n behalf of respondents rcbuttcd the- argumcnts .

~advanced by leamed. counset; for the appellants and has argued that the

appellants are employees of Health Departments selected through Public

Service Comrmssxons of Kliyber Pakhtunkhwa but the1r performance is

4

E questlonable on the bas is of thetr monthly progress repoﬁs comp11ed on

.

' the | basns of set : mdlcators besxdes theu facmg mqumes that the

. . t
4 - L H
P P D e g x “hwle b AR

appellants have alteady completed thexr nornial tenure of two ymts ancl it
:‘ S g :,, A p‘“ i ..-",‘ "‘ ’t}uiﬂy“tn l' “" 1'.“-.‘_ P

,is.the dlSCIEthﬂ of the competent authorxty to transfer a c1v'11 qer‘van't at

A ¢
) L}

1
.

i..:

L anyume even out51de of the provmee ‘that no- terms and: condltlons of -

then seivice have been wolated that the 1mpugncd nottﬁcatxon is based

- on law Rules and prmmples of natural: {]ustaee tlnt there i is no malaﬁc(

on the part of respondents towards the appell'mts that the appheatlon are

| tlansfened in accordanee wzth hw in the public interest; that it is the

fitness of thmgs to post a rlght pexson at a-right phce 't0 aclneve good

, govemance and to enhance pubhc service; dehve1y, that the appel]ants

ate"e'v‘en

50 covered under

e the second proviso of A_et; that the hotification issued dftér observance of
all relevant rules/goliey, e .

“PBage B af 49

i
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9. For anyj reason buf as méttef of facf, "ithe‘.'pbsts'.‘iielva' "by'i:'the“'
-appellants as Dr‘u’g Iﬁépector or Drug Ami]iist as the case may Be ‘w‘ere
got vacated by tr'msfer of. the appellants and ﬁlled by postmg of the
v md1v1duals from the cadre of pharmacxsts The appell'mts mconsequeﬁce
- of t'heu' transfer have -been posted agamS't'non—cadfcal'_pOSts. The :main
'aefense; of " the "fés_vpdi‘xdents}: .’l.iesﬁix'u ‘tlleif reply “to. para-4- of"' the

- .-iﬁemoranc}dm of appeal. It hds been state'd"i/ide'paraidr of appeal that by

i

“the séx‘Vic}e .ru]éS' tdaﬁcd' 09/04/2606; fhe '- cac.lr'e' Gf the ;appcllaﬁﬁts“is

- '.completcly dxfferent from that of service m]e assxgned for ph'um'\cxsts

The re.ply of thc 1espondents to s'ud pcwa 18 cop1ed below

"’L e . T Y . ) .(
Co 4 " . ‘:r ¢ .

“T/m Se/ vzce Rules does nor cari y any kmd of as.szgnmem to a

g ; s .,. .“

-caa’ze but it speczf les the nwthoa’ of /ecruztment and pronwhon

- prospects which is otherwise protected after the me gmg of cadl e

NI l"n"

--Although tranfer is not a pumshmenr but to ma/ce such sze peop
| pum‘zua/ subservzenz‘ to the publzc and 1o over: come the defic czmvcy

C o eff czent of hardwor/cmg officer to post rzght person-on mfht

‘ .place f/ve lhree mdres i.e, hospzmi phar macist, dr ug mspectoz and
analyst havmg sanm baszc quahf cation.as required Jor znductzon
t]nough Publzc: Servzce C.‘ommzsszon, were merged to obvzate fhe

| -'stagnancy n the Cadre. By domg s6  any dr ug mspecror or‘ 'an
| analyst at DTL (who are the cadm of rhe 04 to. 035 persoms) can be

‘,

trans fe; red malang them liablz to wm }c in ho, spital under- z‘he closa

’

Page ¢ éf 13 .
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| zQJer -vz sion of hospztal Aadmmzst: atzoﬁ and vice vez sa: Those who L
'm ‘e 1 ansfened ﬁ0771 17ospztal to wo; &k z.n the f eld as d) ug mspecz‘o;

are - tr emeﬁdously working, 7(.317>1ovmig the. bottlenecks and
» hzghhghtmg a- lot of malp;acz‘zces 'prevzously done by fhen
o | | pr ede cessoz who have been sacked from fi eld duty I other snmlm

| cases the a’) zzé zmpecfo;s wha are: saclced are unde; probe at

P; ovmczal Inspecnorz Team and othef fora

,i’ Cel

}'10, I“xom tle dlvcxgent pleadmgs of pames pamcu]arly d1scussed

b "‘ -f

jhercm befoic the mam questlon wammg deternnmtlon 19, whcthm vxce

I

‘versa transfér of tl;we'hpl;_dgrs__of"gl‘xc;pgst of Drug I‘xgms.p‘eﬂc.:torl/Analyst and of

Pharmacistis1"e'asoijab1y':.doablé7‘ O P R

SRR R Fm answex to the foxmulated questmns pnor detexmmauon of tho :

A."-legal shtus of the appellants and the, respondenﬁ% 18 neccss(uy, as fzn as

'

their functmnal dutles are concerned. It is pertmcnt to observe that thel

Government of Khybel Pakhtunkhwa madc the Khybei Paldmmldma , "

: Dxug Rules 1982} m exermse of powers conferred by Sectmn 44 of Dmg

Act, 1976 Rule 2 of ibid rules prowdes def’ mtlons of dxffelcnt wmds

. and phrases.’ T] é expresszon "Act” in the sald ru]e% means the Drug Act

1976, Analyst means an Analyst appointed by the Govexnment under the -

| : ’A.ct Inspector meahg aﬁ Inspector appamted by the: Gnvemmcnt undel

T the Act Board means thc Qualxty Canuol Board f01 the I(hybel

Pakhtunkhwa Provmce stt up under Sestmn 11 (of the- Act). thmacy




L)
'
s vl
wWoo
b
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o

means a shop, stme or place where drugs are compounded of prepm ed on

| ‘pIeSCI’lpthn Pax’t-II of ibid rules relates to appomlmcnt and Iunctlons of

- 'enforcement staff. -Sub _R_ule-(l) ofARule~3 in-Part-II of the said Rules

provides that an Inspector ah’d_Analyét' shall submit.monthly returns in

Form-1 : & Foml-Z resjjectively, to the Board and ‘a' Summary ‘on the

. overall situation of quality ¢ontrol in the area under their ‘respective
-+ jurisdiction and the board shall maintain such information in a'mannér as
""" to monitor the -quality “of all’ the drugs sold and o’ keep"Wafch on the

3 pé_rfq'maance:'csfj-;dll".-'lﬁanﬁ'fachn-ers.~:Rule_;zl pf'ovfi des 3Equaliﬁ¢alions eté of

lnspeclol and’ Analyst Accolclmgly, :no petson shall be appomted as

lnspectm unlcss lie posscss the ngIGB in. Pharmacy f*rom Umversuy or

' other’ mstllutlons 1ccogmzed for tlns pLupOSc by the th macy Councll of

Pakistan and has at least one year exy)erlence in the mzmufacmre sell,

tcslmg or analysm of - drugs or in Dmg Con’mol Adm]mstrat)on or in

- hospltal or phalmacy Sub Rule -(2) of Rule 4 prowdes the quallf'catlon
- for appomtment s Analyst Wl'uch is sumlal o thal. of the" Inspcctm
: ,except eXpeucnce wlnch in caseof Analyst is 05 yems Thc same rules'
i of 1982 pr owde for dutlce of Inspectors and Analysts TFrom the glven
~statutory c*(pomtlons relatmg to the pcsnmn of Drvg Inspcctox and Drug‘

' ‘lAr‘)alyst we' hwe no hesuatlon to -lold - that the posts of‘ Dmg
g 1nspecl01/ 2rug Analyst me st"ltutory pcs:txons wlth 'mthouly of

‘appointiment vested in the Provineial @overnment “The Govemment of




o ~‘Khybe1 Pakh‘mnkhwa vxde nouf catlon dated 09/04/2006 bearmg NO
o * SOH-ITI/10- 04/05 1ssued in purSUance to the prows1ons contamed in sub
rules(2) of Rule-3 of the Khybel Palchtunkhw’1 le ScwamsA
(Appomtment Promotlon and Transfex) Rules, 1989 a1d down the

” method of recruxtment quahﬁcatlon and other condmons ot semce

: :':i:'"'.‘:.“".‘.‘appllcab]e 10 thc posts Spemﬁed in column-2 of the appéndm T]

.quahﬁéatlon of"‘InspectOr n- he -appen‘dl‘x‘ 18 élmllar to that of‘
;quallﬁcanon p10v1ded under Sub-RulG (1) of RUIe4 of | Khybcx

' _.'jPakhmnldm/a D:ug Rule 1982 Accordmg to method of reclmtment

NS

' ._pl cscubcd in column-S of the appendlx,ﬁtho 'éppomtmcm to the poqt of

q .

'D'rug Inspecto; is to be‘ made by mma] r’ecrmtmmt wln]e to'the post of
2 Chief 'Djrug Inépéétor?"é'ﬁd Divisional Drug Inspector by promotion. '..'Tviie_

_ respondents in their reply vide para-4 as reproduced heréif above have

I
L

' asserted with vehemende that there cadres i.e. Hospital Pharmacist, Diug

Inspector .and Di'ug"Analyst'hav,ing same qualiﬁc‘ationfb'r induct‘i'o'n

--.thlough Publxc Serwcc Commtssxon, were - mcrged to obwate the

,‘.{'. :stagnancy' m the cadre By domg so Drug Inspectm of Ana yst at DTL
' (who are thw Cddre of 04 to- 5 persons) be ti amsferred makm[., them lnb
’ ‘j to. wmk in hospml undertm clc:se supervxsmn cf hosplta admmxstratwn |
‘: .,rhosc who are: tlaﬂsfeﬂ'ed fmm hosmml to wc;rlc m ‘the ﬁeld as Dmg_

~"".'Ir'."_~j1n3pect01 axe uemendbusly kamg, remov;ng 1he boﬁlcnecks and




N highlightib.g a lot of discrepancies done by iheir 'p;edécesso’fs "ﬂ&l)d”héx/é .

been sacked from field duty.

.12, The 1ep ly of the’ responden‘ts as dlécussed above rWolves around -

' -the expcdchy ofﬁllmg the Drug Regulatmy posts by inter se nansfel of

" the holders - of the post of Drug Inspector/Drug Analyst and of

. Phaimamsts by merger of thelr cadre to énsure the clxsc1p1me and quallty'

- of performance purportedly fo'r the public good We are not- supposed to-
i 'doubt the intentions of the respondems for such exbedlency Dut at tl

. same the we have to see that such an eXpedlency isin confm mity to the :

1

. '4 law and wles on the subject Artlcle 240 of Constxtutxon of Palostan

enshlmes that subject to the Const1tut10n, the appointments'. and

. N
o

.condmons of service in the Semce of Pakxstan shall be detc1mmed by or

' "undex tho Act of Parllament in case of the services of Fedclatxon and by ,

'
5.’\ w!

-~ or under the- Act of Provmcxal Assembly in case of services of Provmoe

and posts in, connection with afiaxrs of the- Provmce. In pursuan’ce of this

~com1ﬁand of ,Const'it'utigrin,.. thé; Provincial Service LéWs i.e. the Kiiyber

Pakdtunldiwa’ Civil Servants Act, 1973 and Rules fade there-imdet ace |

- in place‘in-géner‘a‘l -bééi&iéS' othier Sioecial S‘c'rVice' laws for pérﬁcular iﬁééts |
'-'and suwces in- connectmn wnh affmrs of thc Pwvmce -As already
o dlscussed above the ﬂouﬁcatmn dated 09/04/2006 tssued in pur3uan0e to |

. Sub Ru (2) of Rule«3 of (APT) Ru]es, 1989 is there Wth‘l b laid down '

.- the method of recru-nme'nt,. qualiﬁbation and other cbnditions of sefiiicc




‘ ;"

| apphcable to the posts of Dmg lnspectms of dlffercnt ranks Thus i

p1 esence oi a lcgal mstrurnent like fiotifi catxon dated 09/04/2006 1av1ng

o statutory barking, transfer of a Drug Inspector to: an ex- cadre post to ﬁll
- ‘the 1esultant vqcancy by transfer of a non-cadre’ ofﬁcer is seemmgy not-
 :::'  2 cxechblc By ihe xmpugned order dated 06/10/2020 appel]ants hol dmg ‘cl

"posts of Dmg InSpector and one among them holdmg the poqt of Drug’ .

© Analyst: wexe tnnsfened f1om 'then 1espect1ve posts hcld by thcm m .
L 'A'_vzlelevant éacﬁe and - posted -as’ thmamst ‘in .a wmng cadlc Thu
j not1ﬁ¢atxon dated 06/04/2006 as far as colu1m15 of its appeﬁdlx ‘lS ‘
i.'cénc'emed ex prcssly px ov1des for appomtmcnt of Drug Inspectm throu.gli
mmal recn.ntmcnt Wxth this posmon as'to - met md of appomlmcnt of
Drug InSpectbr the post held by hlm catinot- be’ ﬁllcd by transfer or
y “plomotmn from any other chle albe1t the person in the ahen cadre may
'_possess the quahﬁcatxon sxmllar to the quahﬁcatlon'of Dxug Inspeotér In

’.h Idmg s0, we deuve guldance ﬁom the law - 1a1d own by augu%i

Supreme Coux't of Pakistan in ‘the case of .Mulmmmad Sharif '

v'Tareen G()vernment of Bqlochlstan (2018 SCMR 54) In t

. ibi.ci case; it 'was‘held'by th‘eHon ble'Supreme_'(,ourt that a post Wthh.ls
" Fequired by the rﬁle'S‘t‘io""l'né"fﬁlhl'ed by Initial r"e.'c;’ruitmént ‘can‘no't b'c-'ﬁllecl' :b'y
" pxomohon hzmsfex abscrptxon, or by any othcl mcthod whu:h is not

| pmvxded bv the 1elevam law and mleq Furthennore, aftm makmg

"Qre'ferencg to the law Iaxd down in the case of Ah Ayh'n Kh'm

'i"‘i'ﬁmﬁn

A% R LT R E
l;,gffn R TR TR YT TS TRy
Adserslen nhmm»f )

x‘amumww ‘




. Baloch VS Provmce of Smdh (205 SCMR 456), ]t was held as

follows

"8, The quzntessence of the pmag;aphs ;eproduced
_ iabove is that the appozntments made on deputatzon

' _:-1'-5bv absorptlon ‘or by transfer under the ga;b of "

'.eczgencres of service'in an outrageous disr ega;d of *
©mierit rmpazred efficiency and pa;alyzed the good
i governance .and that pe petuatzon of this
. '“;"_Phenomenon even fo; a “day more would. fwther RENEEA
f '-,“.deterzorare the state of eﬁ‘iazency ana’ good

- . gover nance

T

13, 1"or what has: gone above all the appeals wrth then rcspectlve .

'prayers are accepted 4s prayed for Consequemly, the 1mpugned order is

CET set. asrde and respondents are drrected not to transfer the appellants from -

SR . thc post of Dmg Inspeotor or Drug Analyst as the case may ‘be. Parties
‘are left to bcar therr own costs Fﬂe be coosrgned to tecord room af“cer

o comp’]etion.-

(AHMAD ULTAN T ~'EN)

, _ . Chairman
7 (SALAM-UD-DIN) S -
© Member(J) - “)/)__
R L 'Z'fﬂﬂc nf I‘Hmm atien of z\mmr'\hm\ ..s-us ﬂoﬁ
= AMQE’D- RS _Nnmhm‘ ol Words iy ‘S“g'bﬁ s —
 06.12.2020 . o ; J . 4 f' K
*/ L PRI ”'i\l""{ t'k‘q—s§ Shwsia 6 ..sun.aa-sa.'...u.um—:e«:-~~._.- ,'
| / CLrgent sucat ] s st st 4 s s v i
) '..‘l'm ¥ g‘g/f"" s s e s e 8 _4 B :
. h““ ‘st{ ' ‘)\i“"‘( e»w“’-"" L.
' o Q—»')»-
o - Pt v' N smplutiun uf € upy 5*9':)”/&j e e :_ -
 Baté of Désivery ol Copy L/ é) 2 /

F‘eg@.meﬁﬁ’ e
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Cortifie’ ¢ o ITECORY.

! ' ’,‘, . .Wﬂ

L of respondents before S B.

Learned-*:AAGf- requested for a short adjournment rn

"order to submrt proper lmplementatron report Adjourned

o To ‘corne. up for lmplementatron report ‘o 13 05 2022"'.'-"-. T

.'beforeSB T R
DY e (Rozrna Rehman)
- Member (J)
| .-,\ Ty
« iy iﬁ\. WA
, Petitloner in person present Learned law oft" cer
‘ Lsﬁgb)sent - | -
" On 10.05.2022,-learned Additional . Advocate "
General had requested for 3 short’ ad]ournment in order
to submit. proper, lmplementatron report but today there
is no bady from the.. department present before the.
.Tnbunal therefore respondents are- drrected to appear'f'_
in person and Smelt |mplementatlon report .on the_‘f' “‘

next date. Copy of this, order sheet be sent to.the Chief _,
Secretary -and- Secretary Health Department Khyber:rii_;_":"
Pakhtunkhwa Peshawar for. informatioh. To -come up fo\r S
-rmplementatlon report on 23 052022 and attendance

e ———

C‘Le'““_‘ P ---iv'}:‘u* aflfy ot e - ._"‘_::‘ . \ '
N —_— (Kahm Arshad Khan) \
o Chalrman N
{ —— : o
N e
. — oy
] : Ny .
‘; . D—:}‘\ N - m oty -
S e . o . .



‘Subject: -

GOVERNMENT OF KHYBER
. ‘HMEALTH DEPART

WX@ .

PAKHTUNKHWA
MENT

ON_O ' D .'

PT‘E’AL NO 1030172020 TITLED ASAD HALIMI

" v/S__HEALTH -

DEPARTMENT & OTHERS IN LETTER AND SPIR]_

Summary for Chxef Mlmster Khyber Pakhtunkhwa Q

~ subjectis placed below for approval please

. f
L

ML&I_S.T_EBJLA.,.HJE LT o
KBYBEB pmglmm __ﬂm

'CHIEF SF, ,lg!;;j!fARY,
KHYBER: PAKHTUNKHWIL

PRIN CIPAL SECRETARY T0C HIEF MINISTEB.

KHYBERPAKHTUNKHWA_ o D

n the above captioned. o

4

(MUHAMMAD TAHIR ORAKZAI)
(SECRETARY HEALTH)

Q,jagv?/



277/ X - Zﬁ @

:ﬁx%:\» GOVERNMENT OF KHVYBER PAICHTUNKIIWA
HEALTI DEPARTMENT

?'s'

Y 7
Py «""f S5 Pated Peshawar, the 22+ August, 2022
' NO TIFICATION

or J: In compliante of the Services Trihunal,

SO T 262 /2022 (Dryg e
12-2021 In Service Appeal no 16378/2620, and

f'cgh:‘“gnr j"dﬂ[’ncnf d"{'ed 06“
] of competent authority. the posting/uransfor erders

conisequent tpon the approva
of the following Chief Drug 1 inspector/Drug fngpectors/Drag Analysy is hereby made

¢ with immediate effect. :
S | Name of Officers | Fron To Remarks
No | & Desienatinn ’ .
L | Sed Mubammad § Chiel Pharmagist | Chiel Drug | Against the vacant
Axad Hatimd Chief | (8519},  KDA. | Inspector {BS-19} | post.
Drug  inspector | Kohat, - Bistrict B Khaa
i 0819, ‘ .
2. | Tayyah Albass | Chief  Pharmaeist | Chief ‘ Grug | Against the vacant
Chiel’ Drag | (BS-19), Services | Inspector {1S-19), | post.
fnspector  BS«19. | Hospital, Distrizt
Peshawar, i sbhottabad,
AMrzady under repartto DG, DCEFS on account of disdiplinary

3. | Amin ul Haq Senior |
Inspector ;sroccedin under E&D Rules, 2011

Drug
I B5-18 )
% | Arif - Hussain | Senfor Pharmacist § Drug Adalyst | Agalnstthe vacant
Analyst B5-10 {05-18), Sepvices | (BS-18) Prug | post.
Hospital, Testing Lahoratory
Peshasvar, {DTL), Peshawar,
Drug Inspectar | Againstthe vacant

15, | Manzoor Almad | Drig  Inspector
Drug Inspector BS- | (BS-17),  District | [BS- 17) Dmmctl);r Ppost.
A7 Peshawar, Lower. .
G. | Za Uilah  Drug|Drug  Inspector | Drug Inspectar | Against the vacant
lnspector BS-17 {RS-17), District | (BS-17).  District | post.

Dir Lower. Bannu.

Already under report to DG, DCEPS on account of discipiinary

proceeding under E&D Rules, 2011,

Wukammad Shoath
Khan Drup

Inspector B5-17 )
B | Shozada  Mustala | Walting for | Drug fnspectnr { Apainst the vacant

Anwar Drug | pesting at| (BS-17),  District | post
Inspector B5-17 J Diyectorats nf | Rarak,

Prug Control &

Pharmacy

_ Services, Khyber

} ; Pakhtupkhwa,
Peshawar.

™
.

-5t~

Secretary to Govt. of Khyber Palihtuntibiwa
Nealth Department

Endstof even Nn snd Nate,

Copy forwarded to the:-

Accountant General, Khyber Pakhtunkhwa, Peshawvar,
Khyber

; 2. Director General, Drug Control & Pharmacy Services,
o Paklitunkhwa, Peshawar.
3. Registrar, Khyber Pakhtunkhva, Service Tribunal Peshawar.
4. Medical Superintendent, DHQ Hospital, concerned.
57" Medical Superintendent, Services Hospital, Peshawar.
- 4. District Health Officer concerned.
7. In-charge, Drug Testing Laboratary, i’cshaww. e
8. District Accounts Ofﬁum concerned. ‘ ) 2N
, RO A

Scanned with CamScanner
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t’BIFO RD“ THE KHYBER

PAKI-‘I‘;’II"‘:," L
PESH "‘WAR

iy Nn‘ Z Z g Z

| ; I -";) 1 ”» . ‘ . 2 S | ‘ Dn(ud.L_#L_%Z@
. Fodl NO- def i e L EESAE

f M“t N:ghaa—ﬁulr“a"ﬁé'(Go*vér?Tr’npnt PubhcAnaiyst BPS.

‘Pesﬁawar?&'1

r Hay'at r/o‘Hayalabad

S ey e T T
/Petitioner... /

{veRsUs.

Pl

Pakhtunkhwa’ th?ﬁilﬁh chief Secretary,

[1 “Ttie-Government of Khyb‘ r
Khyber Pakhtunkhwa, Pes L

2 'I‘h(. Dlrector General Health Serwces, Khyber Pakhtunkhwa, 0
r Peshawar :

(3. ecretary flealth Departmeﬁt”“cxovcfnmem of Khyber Pakﬁgunkhwa,
7T Puhawar

‘“Respondents... ]

.,

o APPEAL UNDER: 'SECTION: A“OF"THE*KHYBER*PAKHTUNKHWA SEVICE TRIBUNAL'ACT, | ,

1974 ”Z\GNN.:T THE II\IIPUGNF‘ ; NOTIFICATION NO.. SOH-N1/10-4/2017 DATED!.

( £3(y03/2020 AND IMPUGNED omce ORDER NO.- 6799- 805/E-l DATED 18/05/2020 OF ; r'

” FTHE RESPONDENTS BY. ILLEGALLY AND UNLAWF(JLLY RELENING THE PL’TITIONER
EROM FO(JD TESTING, LABORATO,RY PESHAWAR AND TRANSF-ERRING "HER TO DHQ
—HOS’P’?‘AI KOA KOHAT AS DISTRI(‘T SPFCIALIST PATHOLOGY '

PRAYER IN PETITION:

On acceptance of the instant Appeal, this.Monorable Tribunal may kindly be pleased to
issue direction to the Respandentst

- § 0. Not to relieve the Petitioner from. performing her duties as Government Public
L \ Analyst (BPS-18) at Food Testing Laboratory Peshawar
v O B¢ Declare the Notification number SOH- IH'/JO w4/2017 dated 30" March 2020 as
& \{K\%Lm . illegal, without.any foree g Iavr void al: initio hience liable to be set aside.
-, ’P Jr)g‘ Declare office order no.;67% ~80 /F*l daled 18/05/2020 issued by respondent no. 2
Y \q \ L as iflegal, void ab- initicy: without any force of law and hence liable to be set aside
A ! 4

at once.

g'@ d. Declare Office Order No. 855/£-I Dated. 19/06/7020 illegal void, ab-initio
pl e Anyother relief not spe

cifically prayed for but this August Tribunal deems fit may -
/%% olso be granted in favor of the Appellant . . )
w’ 5% TTESTED
g(\:§‘ o T X e
N ‘}\ N " e Potitioner humbly submits: | —
.= 2  ARMNER
W hvber P“.‘.’.“:t.‘.‘.‘::“ ®
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. Service Appeal NO-8490/2020
-
] ‘ , Daté f Institution . .’ 23.07.2020
) Date of Decision ... 57.07.2021 7
) E Mst¥Nighat” Sultana. (Gov?ér’hmént bublic Analyst, BF5-18) W/o Sabir Hayat Rjo" 7
(i-hyatab‘\d Pe‘shawar .. (Appellant) 7
SR
VERSUS -

{‘ﬂwe Govu'\ment of - Khyber,Pakhtunkhwa through Ch1ef Secreﬂa:v Khybet =
[ Pakhtunkhwa Peshawar and two others. 7 oo . (Res pondnnts))

- T, -~ 7
{ TR ABDULLAH SHAH™ - . )
{[;\Mcaye oo . For Appellant

"’ MR. MUH/\MMAD ADEEL BUTT

Addmonal Advocate General - g E@r_Réstndenﬁs
[ MR, SALAH-UD-DIN ~ - MEMBER (JUDICIAL) *
MR. ATIQ-UR® REHMAN WA?IR A MEMBER(EXECUTIVE)?
’ . ”-“/"___“_
{ /'_,./" ____________________________________
JN’\_/ ..... P

~ JUDGMENT
mxo -UR- REHMAN WAZIR MEMBER (E):-'Brief facts of the case are that

3 the appellant was appointed as Microbiologist (BPS-17) by recommendation of public
| service commission vide order dated 29-06-1992 and was posted as Mlcrobnolog‘st at
the public analysis Lab Peshawar. Upon intervention of the honorable Peshawar High
Court vide its judgment dated 29-03-2007, service rules for recruitment/ promotions
in respect of employees of the Rublic Analysis Lab were issued vide Notification dated
15-11-2007 and in light of the said notification, the appellant was promoted to the

post of Government public Analyst (BPS-18) vide order dated 01-02-2009. During the

"By s e caa

course of her service, she was relieved of her services by respondent No. 3 and her

services were placed at the disposal ,of DG Health Services vide order dated



30-02-2020 and the DG Health Services vide order—dated 18-05-2020 posted her

against the vacant post of District Specialist Pathology (BPS-18) at DHQ 'kiospital

Kohat, Feeling aggrieved, the appellant filed departmental appeal, which was

rejected vide order dated 19-05-2020, hence the instant service appeal with prayers

that impugned orders dated 30-03-2020, 18-05-2020 and 19-06-2020 may be set
aside and the appellant may be allowed to perform her duty as Government Public

Analyst(BPS-18) at Food Testing Laboratory Peshawar.

02  Written reply/comments were submitted by respondents.

03. Learned counsel for the appellant has contended that the appellant has
specifically been recruited for Food Testing Lab as a microbiologist and was
promoted in that lab to the post of Government Public Analyst and she cannot be
posted out of the cadre. He further contended that such transfer was made in utter
violation of proviso of Section 10 of Civil Servant Act, 1973 and is illegal, against law
and principles of natural justice. Learned counsel for the appellant argued that the

Y

appellant vygs,pmﬁféted and posted on the post in compliance of the judgment of the

orders of the court. He further argued that the job description of Microbiologist and
Péthologist are altogether different 'in nature, whereas the appellant is having
decades of experience in her field has been transferred to a post that is completely
different from what her real expertise and qualifications are. Learned counsel for the
appeliant explained that the impugned transfer orders does not explain as to what
had necessitated such outrageous action taken by the respondents; that the transfer
order was not made in the public interest, rather it was based on malafide, which is
illegal and against all canons of justice. He further explained that the appellant had
been selected for a specific job and shc;. was not supposed to be transferred

anywhere else. Learned counsel for the appellant prayed that on acceptance of the




g 04. Learned additional Advocate General appearing on behalf of respondent
Q nas contended that the impugned notification was issued in accordance with law and
rule, as the competent authority was auth(\)r'\zed under section 10 of the Khyber
) pakhtunkhwa civil Servant Act, 1973 to transfer a civil servant against any post even
outside his/her cadre. He further contended that the appellant was posted against a
related post as @ stop-gap arrangeme'nt, however her terms and conditions would
remain the same. Learned Additional Advocate General argued that the appellant isa
qualified microbiologist which is ‘very much related to pathology. Learned Additional

Advocate General prayed that the instant appeal being devoid of any force, may-be

dismissed. Reliance was placed on 2017 SCMR 798.

05. we have heard learned counsel for the parties and have perused the
record T
\ it
i -
g 06. A perusal of record would reveal that the appellant was initially appointed

as Microbiologist (BPS-17) in Food Testing Lab peshawar. It was on 31-01-2007
when a complaint was lodged to the Chief JusticelPeshawar High Court for taki‘ng '
notice of wide spread adulteration of food items and the Worthy Chief Justice had
taken notice of it in a Writ petition No. 229/2007. The subject writ petition was
disposed of vide judgment dated 29-03-2007, as Secretary Health present in the
court stated at the Bar that Mst. Nighat Sultana has been given the charge of Govt.
public Analyst in Food Testing Lab, peshawar as a stop-gap arrangement, as no
officer in BPS-17in Food Testing Lab is available to be promoted against the post of
Govt. Public Analyst. The Secretary Health committed before the court th.a‘t Health
Department is making necessary amendments in the existing service rules for the
post of Govt. public Analyst and the requisite amendments shall be done within a
period of two months. It was noted that the Health Department in pursuance of their

m: 3N TREY ‘
: © commitments, brought amendments in rules vide Notification dated 15-11-2007 and

ok evimm emmantad 0 the nost of Govt. Public




,’ J7. cord reveals that microbiology was introduced in Food Testing Lab in

Fo the year 1992 by induction of the appellant specnﬂcally for the purpose of food

‘,

‘/i/ ) testing, by Vll’tU(, of which the appeliant could not be transfert ed elsewhere, hence
,:.,-{/ the impugned gransfer order is against the proviso of section 10 of Civil Servant Act,

’/( 1973, which states that nothing contained in this section shall apply to @ civil servant

_recruitéd 'speciﬁcauy to serve in a particular area or region. Moreover there is a lot of
difference between the job description of 3 Micfobiologist and pathologist, 3S
microbio\ogy is the study of mlcroscoplc organisms, which may be unicellular, muilti-
" cellular or a-cellular, whereas pathology iS the branch of medical sciences that deals

. with the examination of organs, tissues and body fluids for the diagnosis of disease,

50 in view of the situation, the transfer of appellant from her own position to that of

pathology is illogical and it would not be possible for the appellant to do justice with

i her job.
08. We are of the considered opinion that the impugned rransfer order was
: | made in violation of proviso of Section 10 of Civil Servant Act, 1973 as well as the

‘said order was. not made in the public interest. The appellant was_speciﬁcé\ly
cecruited for the said post at Food Testing Lab, who is not supposed 1O be

_ wransferred elsewhere.

0%. n view of the foregoing discussion, the instant appeal is accepted and the
: impugned orders dated 30-03-2020, 18-05-2020 and 19-06-2020 are set aside. The
appeliant is restored to her original post of Government public Analyst. Parties are

left to bear their own costs. File be consigned to record room.

ANNOUNCED

27.07.2021 y {INER

- 4 Ry rl.,‘munkhwa
- /4 A ICCTnb

. Vi \ Peshawsr

[eat AH-UI-DIN) - (ATIQ UR REHMAN WAZIR)

[
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UNKHWA
VT. OF KHYBER PAKHT
°0 HEALTH DEPARTMENT

Dated the Peshawar 02nd September, 2021

NOTIFICATION]

NQ-EQH:IIMLQ;ﬂgm In compliance with the Khyber Pakhtunkhwa, Service Tribunal’s

Peshawar judgement, dated 27-07-2021 in Service Appeal No. 8490/2020, the Health
Department’s Notification of even number, dated 30-03-2020, in respect of Mst. Nighat

Suitana, Govt. Public Analyst (BS-18), Public Health Food Analysis Labortary Hayatabad
Peshawar, is hereby withdrawn,

Secretary to Govt. of Khyber Pakhtunkhwa

| Health Department

Copy forwarded to the:-

SRR

A.ccountant General, Khyber Pakhtunkhwa, Peshawar.
Director Genera » Health Services, Khyber Pakhtunkhwa.
Incharge, Food Testaing Labortary, Hayatabad, Peshawar.,
The Deputy Director (LT) Health Department.

PSto Secretary Health, Khyber Pakhtunkhwa,
Officer concerned,

»mc.i).

(Naseer ;
ICER-1I1

ECTION O

/
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO: OF 2021

| (APPELLANT)

Shopp Koy | (PLAINTIFF)
(PETITIONER)

VERSUS

@%W@ﬁ/%@ﬁ(ﬁww
AI/We My K%ﬂf} /%44

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,

“compromise, withdraw or refer to arbitration for me/us as my/our

Counsel/Advocate in the above noted matter, without any liability

~ for his default and with the authority to engage/appoint any other

Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in

the above noted matter. ’

Dated. /2 /_©7 [202>-

CLIENT

ACCEPTED
NOOR MOHAMMAD TTAK
(BC-10-0853)
_ mn 7
U ARGOQ
&
ADNAN

. AYUB
ADVOCATES

OFFICE:

Flat No.(TF) 291-292 3™ floor
Deans trade centre Peshawar cantt:
Mobile No. 0334-5277323

- —

L



