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The execution petition of Mr. Gohér Ali submitted today by Mr. Noor
Muhammad Khattak Advocate. It is fixed for implementation report before
Single Bench at Peshawar on . Original file be requisitioned.
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- .\Implementation/ COC Petition N

SERVICE APPEAL No.

inci BS-17)
GOHAR ALI Provincial Drug Inspector ( r .
0/0 the Drug Control Unit District Health Office District Swabi. |

APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.

2- The Secretary to Government of Khyber Pakhtunkhwa, Health
Department, Khyber Pakhtunkhwa Peshawar.

3- The Director General Drug Control & Pharmacy Services, Khyber

Pakhtunkhwa Peshawar.

RESPONDENTS

IMPLEMENTATION/EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT PASSED VIDE
DATED : 06/12/2021 IN SERVICE APPEAL NO.5187/2021 TITLED

AS GOHAR ALI VS HEALTH DEPARTMENT & OTHERS IN TRUE
LETTER & SPIRIT.

" R/SHEWETH:

1- The,?the appellant filed Service Appeal bearing office No,. 5187/2021
before this ‘august Service Tribunal in which the appellant impugned
the transfer notification vide date 11-01-2021.

(Copy of the order vide dated 11-01-2021 attached as
APNOXUNE o A).

2- That, the appeal of the appellant was finally heard on 06-12-2021
and as such the ibid appeal was allowed in favour of the appellant by

reproduced as;

. :'On. acceptance of this appeal the impugned |
Notification dated 11.01.2021 may very kindly be set aside
tq the extent of appellant and the respondents may kindly be
directea not to fransfer the appellant from the post of Drug

Inspector ( BP$-17), District Swapi, Any other remedy which
this august Tribunal deems fit that may also be awarded in
favour of the appellant.”



gy

(Copies of the judgment vide dated 06.12.2021 attached as
ANNEXUN. . ruresernrseresrararensssrnssasrasmsssssessrsassssasnassasassannsnns B).

3- That, the concluding Para of the judgment ibid directing the

respondents is also reproduced as under,
“For what has gone above, all the appeals with their

respective prayers are accepted as prayed for.
Consequently, the impugned order is set aside and
respondents are directed not to transfer the appellants
from the post of Drug Inspector or Drug Analyst as the
case may be.

4- That, this august Service Tribunal directed the respondents to comply
with the judgment vide Order sheet dated 10.05.2021 & 13.05.2021
respectively t and submit proper implementation report in connected
appeals as reflected on page first of the judgment ibid.

(Copy of the order sheet vide dated 10-05-2021 &
13.05.2021 respectively attached as Annexure.................. C).

5- That, in response to above direction, the respondent Department
submitted an implementation summary in connected appeals vide
dated 20.05.2021 for perusal of this august Service Tribunal.

(Copy of the implementation summary vide dated
20.05.2021 attached as AnneXuUre.......c.ccverirmirnisrarararasnss D).

6- That, at least & last the respondent Department submitted the
impugned compliance notification issued vide dated 22.08.2022,
which is totally in defiance of the judgment ibid while instead of its
proper compliance as desired by this august Service Tribunal time &
again and for which basically the appeals were accepted as prayed
for.

(Copy of the impugned compliance notification vide dated
22-08-2022 attached as ANnexure.........cocivirrmcnnssnianasarnnes E).

7- That, in the analogy of above judgment, this august Service Tribunal
passed a judgment vide dated 27.07.2021 in a Service Appeal
bearing office N0.8490/2020, in the favour of Mistress Nighat Sultana
who is also likewise employee of the respondent Department.

(Copy of the judgment vide dated 27-07-2021 attached as
ANNEXUI . uteieieursrerninnrssnsracamainsmaretresasnsssasassnsserassernennsasnns F).

8- That, the respondent Department in pursuance to implementation of
the above allowed Service Appeal has properly complied with in true
letter & spirit by issuing the implementation notification vide dated
02-09-2021, without filing of any execution petition.

(Copy ci the letter vide dated 02-09- 2021 attached as
Annexure .......... P S G).



9- That, keeBing the mala fide intention of the respondent Department
by non-complying with the judgment ibid, the appellant having no
other remedy but to file this execution petition for the favour of
proper compliance of the judgment passed by this august Service
Tribunal to the extent of the appellant. -

It is therefore, most humbly prayed that on acceptance
of the instant execution Petition, the respondents may kindly be
directed to implement properly in like manner the judgment
passed vide dated 06.12.2020 in Service Appeal No.5187/2021 in
true letter & spirit without wasting the precious time of august
Service Tribunal as well as also to avoid unnecessary rounds of
litigation. Any other remedy which this august Tribunal deems fit
that may also be awarded in favour of the appellant.

llant

THROUGH:
NOOR MOHAMMAD KHATTAK
U

T ADVOCATE SUPREME COURT.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

EXECUTION PETITION NO. / 2022

GOHAR ALI VS HEALTH DEPARTMENT

AFFIDAVIT.

Stated on oath, that the contents of the accompanying Execution
Petition are correct to the best of my knowledge and belief while
nothing has been concealed from this Honorable Service Tribunal.

2

Certify that no earlier Service Appeal has been filed
by the appellant in the instant matter before this Honorable
Service Tribunal.

CERTIFICATE:

——

O

CERTI¥ICATION
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No SOOI/ (120, The Competent Authokity Is p!ea:sw to order fc’llnwing )
pastmgﬁjmnsrem of Officers with immediate effect in the publiclntercsL

¥

S.Ko | Name '&-chi‘gmﬂwn “From 170
1. M Tarig Alj; District Shangla. | Drug Inspector (BS-I?J District.Chitral
| Drug Inspector [BS-17). against the vacant post, -
2. [Mz". Gohar Ali, Drug | District Swabl. | Pharmacist . (BS-17), Bacha Khap
! Inspector (BS-17). _ ~ | ‘ | Medical Complex,, Swabl,
.. o Secretary to Govt. of Khyber i"akhtunkhwa
' . ” Health Beyaﬂmtmt

Copy fmwardéd to the -

¥ %

Q/ Director Gﬂneml Drug Control & Pharmacy Services, Khyher Pakhtunkhwa,
Peshawar. 3 : .
The Hospital Director, Bacha Khan Medical Ccm;:lwc, Swabi. )
District Health Officers, Swabi; Shangla & Chitral,> - :

District Accounts.Officers, Swabi, Shangla & Chztml

‘The Deputy Director (1.T) Health Department. . . - ,

125 1o Minister Health, Khyber Pakhtunkhwa. | '
PS to Secretary Health, Khyber Pakhtankhwa,

PA to Deputy Secretary (Drugs) Health Department,
Officers concerned,
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Petltloner In person present Learned Iaw ofﬂcer

ngsent S o |
" On 10 05 2022,..'- Iearned Addrtuonal Advocate _‘ :
Genera| had requested for & shOrt ad]ournment in order :

to submlt proper rmplementatron report but today there

‘. *f ,‘:._d ‘:xr e ‘g "y‘

s no body 'from the’ department present before the-- B
Tribunal therefore, respondents are- drrected to appear"fj' L

m person and submrt lmplementatron repOrt .on the
next date. Copy of this, order sheet be sent to.the Chief :
Secretary -and- Secretary Health Department Khyber‘-:-

Pakhtunkhwa Peshawar for- rnformatron To come up for < S h
|mplementatron report 0on 26 0}72022 and attendance

. of respondents before S B PR
e (Kahm Arshad Khan) :
i Charrman

e m————y e e r———" s
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v sub]ectls placedbelowfor approval please S I /

e e

GOVERNMENT OF KHYBER PAKHTUNKHWA
- HEALTH DEPARTMENT | g

-A'P‘f-‘EAL NO, 10301'/2020 T

Summary for Chief, Mmlster, Khyber Pakhtunkhwa an the above captloned _'

'4;

| S |
. . (MUHAMMAD TAHIR ORAKZAI) :
LT (SECRETARY HEALTH)

MINISTERHEALTH. R Qé Of 7/7/»

KHYBER‘PAKHTUNK-HWA; ,

PRINC!PAL SECRFTARY TO (‘HIEF MINISTEJL" . |
KHYBER PAI{HTUNKH‘WA; o SRR
- R N TR
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GOVERNMENT OF KHYBER PAKITUNKHWA
HEALTH DEPARTMENT

Pated Peshinwar, the 228 pupast, 2022

*‘ 'NOTIFICATION
mﬂil;ﬁlf;ﬂkﬂnm:mmﬁ i compliance of the Services Trthunal,
ment dated 06+

approval of campetent
Drug Inspectors/Drag Analyst fshereby made

Peshawar juds 12-2021 In-Service Appeal no 16578/2020, and
consequent upon the authority, the posting/transfer orders

of the following Chief Drug fnspector/

with fmuiediate cifect.

[5. [Name of Officers | Front To Renwarks

Ko | & Destenation . .

1. | Syed  Mukammad | Chief Tharmacist Chicf  Drug| Against the vacont
Asad Halimi Ciel | (BS-19), = KDA, | Inspector {BS-19]), | post:

brug  Inspector | Kohat Pistrict Bl Khaa

1nS«19, : .
2. | Tayyab  Abbass | Chief  Pharmacist | Chief Drug | Against the vacant
Chief  Urug | (BS+19), Scrvices | Inspector {Bs-19}, | post.
Inspector  BS-19. | Hospital, District
Peshatvar, | abbottabad,
untof disciplinary

Already under reportio Db DCEPS onacco

3. | Amin ul fiaq Senior
proceeding under E&D Rules, 2011

Drug  Inspector

{1 Bs-18
P4 parif Russain | Senior Pharmacist | Drug Andlyst | Agafnstthe vacant
Analyst 15-13 [B$-18), Services | (BS-18), Drug | post.
Haspital, Testing Lahoratsty
Peshawar, A TLY, Peshawar,
Inspectos | Againstiie vacant

5.7 tanzoor  Ahmad | Drug  inspector | Drug
Drug Inspecter BS- [ (BS-17), District | {B3-17), District Dir | post.
17 ¥ Peshawar, Lower, —
6. | Zia  Ullah  Drug{Drug  Inspector | Drug Inspestor | Against thevacant
Inspector BS-17 [ {BS-17),  District (85-17),  District | post.

Dir Lower. Bannu. ,
Already under report to DG, DCETS on accountof disciplinary

7. 1 Muhaemad Shoaib
Khan Drug | proceeding under B&D Rules, 20113
Inspectar B5-17 '

8. | Shorada  Mustafa | Waiting for | Drug Inspecter |-Apainstthe vacant
| Anwar Deug | pesting aty (B§-17),  District | pase
nspector B5-17 Directorate of | Karak, :

Drug Control &
Phiarmacy
Services, Khyber
; ‘ Pakhtunkhwa,
{ _ A Peshawat.

5
Seeretary to Govt. of Khiyber Pakhtunkiwa
Health Department

F.mi.%t af evan No and Date,

Copy forwarded to the:-

.- Accountant General, Khyber Pakhtunkhwa, Peshawar.
2. Dircctor General, Drup Control & Pharmacy Services, Khyber
Pakhtunlkhwa, Peshawar. '

3 Registrar, Khyber Pakhtunkhwa, Service Tribunal Peshawar. -
*": , Medical Superintendent, DHQ Hospital, concerned.

2/ Medical Superintendent, Services Hospital, Peshawar.

7
g

Distriet Health Olficer cancerned.
In<charge, Drug Testing Laboratary. Peshawar.

District Accounts Officer, concerned. A} T

Scanned with CamScanner



30-02-2020 and the DG Health Services vide order dated 18-05-2020 posted her

against the vacant post of District Specialist Pathology (BPS-18) at DHQ Hospital

Kohat. Feeling aggrieved, the appellant filed departmental appeal, which was

rejected vide order dated 19-05-2020, hence the instant service appeal with prayers

é{ that impugned orders dated 30-03-2020, 18-05-2020 and 19-06-2020 may be set
' aside and the appellant may be allowed to perform her duty as Government Public

Analyst(BPS-18) at Food Testing L.aboratory Peshawar,

02 Written reply/comments were submitted by respondenté.

03. Learned counsel for the appellantl has contended that the appellant has
specifically been recruited for Food Testing Lab as a microbiologist and was
promoted in that lab to the post of Government Public Analyst and she cannot be
posted out of the cadre. He further contended that such transfer was made in utter
v@olation of proviso of Section 10 of Civil Servant Act, 1973 and is illegal, against law
and principles of natural justice. Learned counsel for the appellant argued that the

appellant wa&;amm’ted and posted on the post in comphance of the judgment of the

....

orders of the court. He further argued that the job description of Mlcrobuoi‘ogxst and
Péthologist are altcgether different .in nature, whereas the appellant is having
decades of experience in' her field has been transferred to a post that is completely
different from what her real expertise and qualifications are. Learned counsel for the
"‘éﬁ appellant explained that the impugned transfer orders does not explain as to what
’)n had necessitated such outrageous action taken by the respondents; that the transfer
order was not made in the public interest, rather it was based on malafide, which is
ilegal and against all canons of justice. He further explained that the appellant had
i been selected for a specific job and shé was not supposed to be transferred

anywhere else. Learned counsel for the appellant prayed that on acceptance of. the




*

gms

-
ol ~ b

{? Ky o e NTED
i\ !{ ‘ -

7).

04. Learned Additional Advocate General appearing=—o behalf of respondent

has contended that the impugned notification was issued in accordance with law and

rule, as the competent authority was authE)r'\zed under section 10 of the Khyber
pakhtunkhwa Civil Servant Act, 1973 to transfer a civil servant against any post even
outside his/her cadre. He further contended that the appellant was posted against a
retated post as a stop-gap arrangement, however her terms and conditions would
remain the same. Learned Additional Advocate General argued that the appellant is a
qualified microbiologist which is 'very much related to pathology- Learned Additional |
Advocate General prayed that the instant appeal being devoid of a.ny force, may be

dismissed. Reliance was placed on 2017 SCMR 798.

05. Wwe have heard learned counsel for the parties and have perused the

.,.—"’/,
-record
|

A "

06. A perusal of record would reveal that the appellant was initially appointed
as Microbiologist (BPS-17) in Food'Test'mg Lab Peshawar. It was on 31-01-2007
when a complaint was lodged to the Chief Justice‘Peshawar High Court for takivng '
Aotice of wide spread sdulteration of food items and the Worthy Chief Justice had
taken notice of it in a Writ petition No. 229/2007. The subject writ petition was
disposed of vide judgment dated 29-03-2007, as Secretary Health present in the
court stated at the Bar that Mst. Nighat Sultana has been given the charge of Govt.
public Analyst in Food Testing Lab, Peshawar as a stop-gap arrangement, as no
officer in BPS-17 in Food Testing Lab is available to be promoted against the post of
Govt. Public Analyst. The Secretary Health committed before the court that Health
Department is making necessary amendments in the existing service rules for the
post of Govt. public Analyst and the requisite amendments shail be done within a
period of two months. It was noted that the Health Department in pursuance of their

‘ comm'\‘tments, brought amendments in rules vide Notification dated 15-11-2007 and

heb en memeantar ba the nost of Govt, Public

'7__ P Mo
.. . T

-



J7. Record reveals that microbiology was mtroduced in Food Testing Lab in

tho year 1992 by induction of the appeliant speuﬁcally for the purpose of food

testing, by virtue of which the appellant could not be transferred elsewhere, hence
the impugned tra_nsfer Qrder is against the proviso of section 10 of Civil Servant Act,
1973, which states that nothing contained in this section shall apply to @ civil servant
recruited speciﬂcally to serve in @ particular area or region. Moreover there is a lot of
difference between the job description of 2 Mic}obio\ogist and pathologist, 3s
microblology 1s the study of mncroscopuc organisms, which may be unicellutar, multi-
ce'\lular or a-cellular, whereas patho\ogy is the branch of medical sciences that deals
with the examination of organs, tissues and body fluids for the diagnosis of disease,
50 in view of the situation, the transfer of appellant from her own position to that of

pathology 1 illogical and it would not be possible for the appellant t0 do justice with

her job.

- 08. we are of the considered opinion that the impugned transfer order was

made in violation of proviso of Section 10 of Civil Servant Act, 1973 as well as the.
said oraer was not made in the public interest. The appellant was specifically

recruited for the said post at Food Testing Lab, who is not supposed o be

‘ transferred elsewhere.

09. In view of the foregoing discussion, the instant appeal is accepted and the
impugned orders dated 30-03-2020, 18-05-2020 and 19-06-2020 are set aside. The
appellant ic restored to her original post of Government public Analyst. Parties are

left to bear their own costs. File be consigned to record room.

" Ce f%d to he ture COPY
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GOVT. OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

Dated the Peshawar 0214 September, 2021

NOTIFiCATION]

NQ"-S—Q&ULQD_-&QM In compliance with the Khyber Pakhtunkhwa, Service Tribunal’s

Peshawar judgement, dated 27-07-2021 in Service Appeal No. 8490/2020, the Health

Secretary to Govt. of Khyber Pakhtunkhwa

Health Department

Copy forwarded to the:-

Af:countant General, Khyber Pakhtunkhwa, Peshawar.,
Director General, Health Services, Khyber Pakhtunkhwa.
Incharge, Foog Testaing Labortary, Hayatabad, Peshawar.
The Deputy Director (I.T) Health Department,
PSto Sec’retary'Health, Khyber Pakhtunkhwa,
Officer concerned,
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L | VAKALATNAMA
" BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

APPEAL NO: OF 2022
| (APPELLANT)
Oohay AL (PLAINTIFF)
(PETITIONER)
VERSUS
(RESPONDENT)
He dd4L Dﬁ{{f e (DEFENDANT)

II)/)N?v Gohay A0 (the /W%@%)

hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
" Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in
the above noted matter.

Dated. /2 IOT /2022

LIEN
ACCEPTED
NOOR MOHAMMAD KHATTAK
&

ALEED ADNAN
\l

%

HAIDER KAAN

ADVOCATES

OFFICE:

- Flat No.(TF) 291-292 3" floor
Deans trade centre Peshawar cantt:
Mobile No. 0334-5277323



