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. Suuerihtendent of Police Investigation, District Mardan

been filed by Arif Akbar, Appellant against the order dated 28.12.2020, e

s frvicg Appeal No. 7426/2021 tiled “Arif Akbar .vs. Inspector General of Police Kinber I’uAhlunl(lmu :
Pashmvar & other”. decided anl0.05.2022 by Division Bench comprising Kalim Arshad Khan, Chairman and
Feieeta Paul. Me, mhu [,\u utuc Alz\br/ /’crl.hmnkhn a Service Tribunal, Peshawar

Fr . T

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. |

BEFORE: KALIM ARSHAD KHAN, CHAIRMAN
FAREEHA PAUL, MEMBER (EXECUTIVE)

Service Appeal No.7426/2021
Arif . Akba r, . Ex-Constable No. 1579, District  Mardan

ettt i e et iee e itaerre et e e e erinaaea e ieaeateraeareraennes (Appellant)

Versus

. Inspector General of Police, Khyber Pakhtunkhwa Peshawar.
. Regional Police Officer, Mardan.

. District Police Officer, District Mardan.

..................................................................... (Respondents)
Mr. Ali Azim Afridi, Advocate.........occovevevienene ~..F‘0r‘appell.ant. e
Respondents.......oovvviiiiiiiiiiiie Not represented.

Date of Institution....... . 20.09.202]
Dates of Hearing..................ooooe 10.05.2022
Date of Decision......c..coovviiiii.., e 11.05.2022

APPEAL UNDER SECTION 4 OF THE
KHYBER  PAKHTUNKHWA SERVICE
- TRIBUNAL ACT, 1974 AGAINST THE
IMPUGNED ORDER DATED 09.09.2021;
WHEREFORE APPEAL AGAINST ORDER
DATED 28.12.2020 WAS DISMISSED; BEING
CONTRARY TO LAW AND
JURISPRUDENCE. ‘ '

JUDGEMENT

KALIM ARSHAD KHAN CHAIRMAN. This ap;-)eal. has




Service Appeal No 7426/2021 titled " Arif Akbar ..vs. Inspector General of Police Khyber Pakivinkinug
Pestencar & other”, decided o1 0:03:2022 By Division Bench comprising Kahni Arshad Khan, Chairmai and
Farecha Paul, Member Executive Khvber Pakhtunklnvea Service Tribunal. Peshawar.

whereby, he was awarded major penalty of dismissal from service and

against the order dated 09.09.2021, \K/hé‘reby, his departmental appeal was '

rejected.

2. Brief facts of the case are that the appellant while posted at

Investigation Wing Mardan was implicated in a case vide FIR No. 270,
dated 08.05.2020 /s 9D KPCNSA/IS-AA Police Station Tangi District
" Charsadda. Charge sheet coupled with statement of allegations was served

upon the appellant and he'was placed under suspension. He was also served

with a final show cause notice. He was ultimately dismissed from service

vide order dated 28.12.2020. Feeling aggrieved, the appellant pfeferred

departinental appeal on 12.01.2021, which was rejected on ().'9.0'9.20.2‘11,;

hence, the present appeal on 20.09.2021.

3. On receipt of the appeal, notices were issued to the respondents to

file their reply. The respondents submitted their joint parav'vise' comments..

The respondents mainly.contended that the appellant was involved in a

criminal case. He was issued charge sheet with statement of allegation and
enquiry was entrusted té Mr. BashirvAhmad, the then SDPO Takﬁt B»hai,
Mardan. The officer fulfilled all the legal and codal formalities By
extending right of defence to the appellant and to produce evidence in his

defence, but he failed. However, the enquiry officer recommended the

appellant for award of major punishment. He was issued final show case

notice to which reply of the appellant was received and he was also heard in

orderly room but he failed to justify his innocence, therefore, he was
awarded major penalty of dismissal from service. They further contended

~ that criminal and departmental proceedings were through two different
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Service Appeal No. 742672021 vitled “Arif Akbar vs. Inspector General of Police Khyher Pakhiimkivea
Poshsvar & other " decided on10.05.2022 by Division Bench comprising Kalim drshad Khan, Chenrinan and
Fareeha Paul, Member Executive Khyber Pakhtunkhwa Service Tribunal. Peshawvar.
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actions but then can run simultaneously and the fate of criminal case would

have no effect on the departllnehtai' proceedings.
4. We have heard the learned counsel for the appellant while no one
appeared on behalf of the réspondents despite repeated calls and émained
~ unrepresented. |

5. It was argued by the learned counsel for the appellanfthei‘t the

appellant was enlisted as Constable in the year, 2001 and served with entire

satisfaction of his superiors; that mere FIR was not sufficient until that was

it is proved by the competent court of law; that the respondents must have

waited for the outcome of criminal proceedings; that the appellant was tried

by the competent court of law and vide judgment dated 13.04.2021 of

Additional District & Sessions Judge/Judge Special Court Charsadda at

‘ Tangi, he was acquitted from the criminal charge; that the judgment was

sent to the Scrutiny Committee for getting opinion for filing appeal before
the Hon’ble High Court, which was returned with the remarks that that was

not fit for filing an appeal before the Hon’ble High Court. Hence, the

judgment of learned Judge Special Court, Tangi District Charsada attained ’

finality.

6. Today no one attended the Tribunal on behalf of the responden’ts to
rebut the arguments of learned counsel for the appellant, even th.e Law
Officer was absent when the case was being argued.

7. [t appears that the appellant was dismissed from service 01115/' on the

oround that he was involved in a criminal case, whereas the appellant was

/

acquitted by the competent court of law vide judgment dated 13.04.2020.

The judgment was sent to the Scrutiny Committee and vide letter No. -

L &I A

12985/A0, dated 16.10.2021, the case was found not fit for filing criminal -
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Service dppeal No. 7426/2021 wled ™ Arif Akbar . vs. Inspector General of Police Khyher Pakfinkinea
Posheanvar & other ™. decided ont0.03:2022 by Division Benehcomprising Kalim Avshad Khan, Chairman and
Fureeha Paud. \/r)mh(r Executive I\hvhu Pakhtunkinea Service Tribunal, Peshavar.

""_i S+ v&‘”«\‘&.

appeal before the Hon’ble Peshawar High Court. It is true that de_partlﬁental

and criminal proceedings can run simultaneously but it is equally true that

“éxcept involvement of the appellant in a criminal case, there is no other -

allegation or charge against him so that we could infer that the appellant
was rightly awarded punishment by the department. Mere involvement in a

criminal case was no ground to pass any order of punishment against the

“appeliant especially when none of the charges were proved in the criminal - '

proceedings, especially when otherwise no misconduct of the appellant was
shown or proved. Thérefore, in absence of convincing proof of allegations
made against the appéllant, order of dismissal from se‘lr‘vicé,' IS not
sustainable.

8. In the circumstances, the penalty imposed upon the appellant is .

~unwarranted and on acceptance of this appeal, the impugned_order's dated

28.12.2020 and 09.09.2021 are set aside. The appell'mt is reinstated in the"
service, however, the period of his absence shall be treated as leave of thei
kind due. Consign.

9. Pronounced in open court at Peshawar and given under our hands
and seal of the Tribunal fh/.s ] / " day of May, 2022,

B

KALIM ARSHAD KHAN
Chairman

/
FAREEHA PAUL
Member Executive
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| ‘1‘1‘th May, 2022 Mr. Ali- Azim Afridi, Advocate for appellant . present.
- Respondents not represented. ' .
b 2. Vide our detailed judgment of today} containing 04 pages,

on acceptance of this appeal, the impugned orders dated.
28.12.2020 and 09.09.20_2_1' are set aside. The 'appell_aht is
reihstated in the service, however, the pe_riod of his absence shall ~

be treated as leave of the kind due. Consign.

3. Pronounced in open Court at Peshawar and given under
our hands and the seal of the Tribunal on this 117 of May, 2022,

2/l (KALIM ARSHAD KHAN)
Chairman :

v
(FAREEHA PAUL)
- Member (E)




19" April, 2022 Counsel for the appellant present. Mr. Nasirud
| Din Shah, Asstt. AG alongwith. Attaur Rehman,
Inspector (Lega|) for. the . respondents present
Written reply submltted Placed on file. To come up
for arguments on 10.05.2022 before the D.B. -

. -

(Mian Muhammad) = ' Chairman -
Member(E) SE A
10.05.2022 Mr. Ali Azrm Afridi Advocate for th'= appehant present None -

; present on behalf of respondents
{

Arguments heard To come up for order before the D.B on-
11.05. 2022. ' '

\

(Fareeha Paul) _ . ~-Chairman
Member (E) . - L .
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27.10.2021 Counsel for the appellant present. Prellmmary arguments

have been heard. Memorandum of appeal and the copies of
record annexed there wuth has been perused.-

This appeal is. admltted for regular hearlng subJect to all S

just legal ob]ectlons The appellant is d|rected to deposit
security and process fee W|th|n 10 days. Thereafter, notices be
issued to the respondents for submission of written
reply/comments in office within 10 days after receipt of
notices, positively. If the written reply/commenté' are vnot
Asubmitt‘ed within the stipulated time, or extension of time is not |
sought through written application with sufficient cause, the
office shall submit the file with a report of non-compliance. File

- to come up for arguments on 05.01.2022 before the D.B.

' ' cHairman

- 05.01.2022 Counsel for the appellant present. Mr. Kabirullah
-'Khattak, Additional Advocate General alongwith Mr. Noor
Daraz Khan, SI (Legal) for respondents present. V

Reply/comments on behalf of respondents are still |
awaited. Representative of respondents sought time for
submission of reply/comments. Last opportunity is granted to
respondents to furnish reply/comments on or before next date,
failing which their right to submit reply/comments shall be | |
deemed as struck off by virtue of this order. To come up for

arguments before the D.B on 19.04.2022. |

~ (Atig-Ur-Rehman Wazir)
Member (E)




‘g_H, Form- A
FORM OF ORDER SHEET
Court of
Case No.- 7 M. }6 /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 20/09/2021 The appeal of Mr. Arif Akbar presented today by Mr. Ali Azim Afridi
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. . \
REGISTRAR
2. This case is entrusted to S. Bench for preliminary Hearing to be put'

up there on g"f"l ’m}?/! .

CHAIRMAN
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KHYBER PAKHTUNKHWA SERVICE TR] BUNAL, PESHAWAR
N\ | o CHECK LIST .
Case Title: N\\\j k\&&o& NS \- C\\ \K\?\_\ qnq Q“N’d‘5
S# CONTENTS A . - YES NO

1| This Appeal has been presented by: N i S5 -

5 Whether Counsel/Appellant/Respondenr/Deponent have signed
the requisite documents? :

3 _| Whether appeal is within time?

4 Whether the enactment under which the appeal is filed
mentioned?

5_| Whether the enactment under which the appeal is filed is correct?

-~ & _| Whether affidavit is appended?

E Whether affidavit s duly attested by competent  Qath
Commissioner? - :

8 | Whether appeal/annexures are properly paged?

9 Whether certificate regarding filing any earlier appeal on the

subject, furnished?

AN ABN MR Y P MY N R

10 | Whether annexures are legible?
11| Whether annexures are attested?
| 12| Whether copies of annexures are readable/clear?
il 13 | Whether copy of appeal is delivered to AG/DAG?
'14 Whether Power of Attorney of the Counsel engaged is attested
_ |.and signed by petitioner/appellant/respondents?
15 | Whether numbers of referred cases given are correct?
16 | Whether appeal contains cutting/overwriting?
17 | Whether list of books has been provided at the end of the appeal?
.18 | Whether case relate to this court? \
19 | Whether requisite number of spare copies attached?
| 20 | Whether complete spare copy is filed in separate file cover?
21 | Whether addresses of parties given are complete?
22 | Whether index filed?
23 | Whether index is correct?
Whether Security and Process Fee deposited? On
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules
25

1974 Rule 11, notice along with copy of appeal and annexures has
been sent to respondents? On

: 2% Whether copies of comments/reply/rejoinder submitted? On

27 Whether copies of comments/reply/rejoinder provided to
opposite party? On :

It is certified that formalities/documentation as required in the above table have been

fulfilled. '
Name: A/QAQ/}Z”::AF/‘GL”

Signature:
Dated:

N
&
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BEFORE THE SERVICE TRIBUNAL KP, PESHAWAR
Service Appeal No. /2021

Arif Akbar

............... .Appellant

Versus

IG Khyber Pakhtunkhwa & Others

.................. Respondent(s)
INDEX
Sr Page
No Particulars No -
1. Service Appeal with Affidavit
| -3
2. Memo of Address of Parties
<
3. Copy of the charge-sheet; statement of
allegations; FIR No. 270 dated
08.05.2020 and Final Show-Cause
notice; order dated 28.12.2020 is
annexed as Annexure “A” q - \L‘
4, Copy of the departmentai appeal(s)
along-with Yelia-t'edurSrd annexed as
Annexure “B” . \g‘, \\q_
5. Vakalatnama L\ 8

R

Through .
Ali Azim Afridi
Advocate High Court
Contact # 0333-9555000
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BEFORE THE SERVICE TRIBUNAL KP PESHAWAB“ .
; Servnce Appeal No. 7"13 2021 D erce n o \;
Diary | lé——gﬁa ) 202\/"

Dated

Arif Akbar Ex-Constabie No. 1579, District Mardan
..................... Appellant

Versus

1. Inspector General of Police, Khyber Pakhtunkhwa,
Peshawar

2. Regional Police Officer, Mardan
3. District Police Officer, District Mardan -

4. Superintendent of Police, Investigation, District Mardan

" eavesemenssessnmsuns Respondent(é)

APPEAL UNDER SECTION 4 OF THE KP
SERVICE TRIBUNAL ACT, 1974 AGAINST
THE __ IMPUGNED  ORDER __ DATED
109.00.2021;  WHEREFORE __ APPEAL
AGAINST ORDER DATED 28.12.2020 WAS
jledto-daY  KySMISSED; BEING CONTRARY TO LAW

A

) ¥ogstrar  AND JURISPRUDENCE
Respectfully Sheweth,

1. That the Cdnstitution of Islamic Republic of Pakistan aims at

| protecting civil servants in order to ensure smooth runnihg -
of affairs of the Government and Institutions so as to benefit
the public citizenry.

2. The Constitution of Islamic Republic of Pakistan equally be-
shields civil servants from being treated otherwise than in

accordance with law.




In Sheikh Riaz-ul-Haq's Case!, it was held that,
“Admittedly, civil servants being citizens of Pakistan have
fundamental rights including the right to access to justice as
envisaged under Article 9 of the Constitution”,

3. That the Constitution of Islamic Republic of Pakistan evefly
emphasizes on equality for the citizens, by the citizens:

~ aimed at underpinning rule of law.
ON FACTS

4. That the appellant was serving as constable; placed under
suspension; charge-sheeted coupled with statement of
allegations; served 'with final-show-cause notice; given the
FIR No. 270 dated 08.05.2020 U/S 9D KP CNSA/15 AA Police
Station Tangi, District Charsadda; as such was dismissed
from service vide order dated 28.12.2020. (Copy of the
charge-sheet; statement of allegations;:FIR No. 270
dated 08.05.2020 and Final Show-Cause notice; order
dated 28.12.2020 is annexed as Annexure “A”)

5. That given the stated position; the appellant preferred
departmental appeal against the order dated 28.12.2020:
during the course of proceedings the appellant stood
acquitted vide Judgment dated 13.04.2021; as such passed
on the said information vide appeal put forth before
respondent No. 2; insofar acquittal; since the issue raised at
the relevant time coupled with acquittal dovetailed. (Copy
of the departmental appeal(s) along-with Judgments
are annexed as Annexure “B”)

6. That it is important to note that; the appellant has been
performing as constable to the best of his abilities,
determination and perseverance; to the entire satisfaction of

1 PLD 2013 C 501
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the competent authority from the date of inception with
impeccable service record. |

In Suo Moto Case No. 19 of 20162 it was held that,
"Good governance was not a favour to be bestowed on the
people; it was their right”.

7. That having left with no other option but to impugned the
order dated 09.09.2021; premised upon the departmental |
appeal(s) preferred 'against the order dated 28.12.2020;
inter-alia of the following grounds: -

GROUNDS

A.That the impugned order dated 09.09.2021; premised upon
the departmental appeal(s) preferred against the order
dated 28.12.2020 is contrary to law and jurisprudence.

B. That despite acquittal in FIR No. 270 dated 08.05.2020; the
appellate authority took erroneous view insofar dismissakof
appellant; which sans judicious application of mind.

C.That the competent authority has also failed to take into
consideration the relevant law on the subject matter guided
by the dicta laid down by Hon’ble the Supreme Court of
Pakistan.

D.That carte-blanche ‘exercise of power: abdicates the well-
entrenched principte of “structured discretion”.

E. That the purported omission on the part of respondent No.
2; attributing err to the learned judge; acquitting the
appellant; itseif speaks volumes engraving 'danger to the
notion of good governance, hence requires interference of
the Hon'ble Court.

#2017 SCMR 683




5
In Qaiser Iqgbal’s Case?, it was held that, "Rule of Law
meant supremacy of law as opposed to arbitrary authority of
the Government; said supremacy gquaranteed ~ three
concepts; first, the absence of. arbitrary power; second,

equality before law ahd third the rights of a citizen”.

F. That it is cardinal principle of law and justice that what

cannot be done directly cannot be done indirectly.*

4

G.That public functionary has to reinforce good governance,
observe rules strictly and adhere to rule of law in public
service®.

H.That “Expressio Unis Est Exclusio Alterius”, commanding that
when law requires a thing to be done in particular manner
then, it should be done in that manner as anything done ih

conflict of the command of law shall be unlawful being
prohibited.

I. That “Ignorantia juris non excusat”, commanding that
ignorance of the law excuses not.

J. That further necessary grounds will be raised during the
course of arguments.

PRAYER

It is therefore humbly prayed that on acceptance of this
Service Appeal: - .

1.The impugned the order dated 09.09.2021; premised
upon the departmental appeal(s) preferred against the

order dated 28.12.2020 may please be set-at-naught ahd

%2018 PLD Lahore 34
* PLD 1993 SC 473 at Page 687

% 2015 SCMR 456; PLD 2013 SC 195




..6

the appellant may piease be restored with. all back-cum-
- consequential benefits. | -
2. Any such order be passed which this Hon’ble Tribunal
- deems fit and appro'pr_late as the circumstances may

require for determination of the subject at hand.

App&ﬁ-%

Through
Ali Azim Afridi -
Ad]vocate High Court |
Contact # 0333-9555000
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BEFORE THE SERVICE TRIBUNAL KP, PESHAWAR

Service Appeal No. /2021

Arif Akbar
............... .Appellant

Versus

IG Khyber Pakhtunkhwa & Others
........... ......Respondent(s)

AFFIDAVIT
I, Arif Akbar Ex-Constable No. 1579, District Mardan,

appellant do hereby on oath affirm and declare that the contents
of the Service Appeal are true and correct to the best of my

knowledge, belief and nothing has been concealed therefrom the
Hon’ble Tribunal. |

T
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BEFORE THE SERVICE TRIBUNAL KP, PESHAM |
Service Appeal No. /2021 - -
~ Arif Akbar
e ‘....'...A.p'pellant
-versus

- 1G Khyber Pakhtunkhwa & Others
e Respondent(s)

MEMO OF ADDRESS OF PARTIES

Appellant

Ar:f Akbar Ex-Constable No. 1579, District Mardan
Respondent(s)

1. Inspector General of Police, Khyber Pakhtunkhwa,
Peshawar |

2. Regional Police Officer, Mardan

3. District Police Officer, District Mardan

4. Superintendent of Police, Investigation, District Mardan

" Through
| Ali Azim Afridi -
Advocate High Court
Contact # 0333- 9555000
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CHARGE SHERT U NDF R KPICPOLICE RULES (973,

.-

I Muhaonnad Av-iz S dnvestigation Mnr(lnu., as  compeiant

wherity, hereby charge you l)n\ [T (mc.qlﬂv Avil Akbar \Jn 1579 while posiea in

this wing, as per an%hul sLathun ol allcv'ahons

reddn s O Shees] vou [' oo be puilty of Immtmdw Uunder Police
:-1n[c“ LY 85w e rendereyd \unm I fable 1o dh arany of the penal o

_1.>~.~..I'L\! i Police Rules, 1973

e receipt of this Charge Sheet toxhe Eng uiry Officer.
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ST TIICT Ui nae

Lol fadking which it sha]l be. présmned that you have no detense

16 But-in arl-i 111 that ¢ asu. ex-parte a\,uon shatl«€ollow against vou.

4. You can come zmd '1ppcxu belore the us u‘f sianed 10 be heard in DEISCIT
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OFFICE OF THE
SU’F‘RINTEND[‘NT OF POLICE

S accordand

« INVESTIGAT TON MARDAN
Phone No. 0937-923012]
; Fax No. 0937-923032]
Dated __Qi/l\’ fay/2020),
WISCH i INARY ACTION UN IR KPK POLICE RULT-1975,

l. Muh ammad A\f.\/ bP Investip mon ;\'Lnd'm as competent
wrrtiorit- WL e n]..mon that you fnl o Const m]c AVEE Al NG T8 nedered
yeureli o bc procecded - agamst . dcpu 1‘1 ni‘ailv A% you con ».'.'llll(.’u the Toileing,
miscondiict/ ormmous within (hL meaniiz: “fPOllCC Ruiea 1975,

-~ " N ‘ 1 !
CSTAT E\TFNT OF = LLEGAT?ONS: ‘
_‘~.‘."'n§rr - Driver Co stable Avit Akbar No. 1579 of this wing
aveied Rimsel: i case FIR No. 270 duied 08.05.2020 /s IDKPCNSA/ 1SAA S
Taigl Diste Chareecda, e is nhcud L.,u‘_ rsuspension vide this office O.B No. 05
: r ' : _
died 50 e Tz & !
SEEEICH | '
. ' . ~ ‘ L. W
For the purpose of ACULENIING the conduer o b e ETHIREY
N G e sbove allezutions. v, Bashir Shvmnd Yoooos
. - TR e T R R e ooty - '
S R AP TR M AR e T e, B
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- SUPBRINTENDENT QF POLICE
\g INVESTIGATION MARY
Phone No. 0937-9230

Fax No. 0937- ‘ﬂ“
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No. 4&7 IPA/ lmf« ' Dated o9 /Dec/ 2020,

FINAL SHOW CAYj:

Whereas, you Constabh: il Skinr N 15"’ of"i;his wing involved yoursetl

in case FIR No. 2'70"dated 08.05.2*1;'5'2{}‘ STERY CMSA 15 AA "35 Tangi Dist: Charsaddsa.

In this connection, durimg the course of d(.partmmtal anuuv conducted by
SDPO/Takht Bhai ylde his office ietter No.1220/St dalcd 07:10. 7020 in pursuance of this

office Disciplinary “Action No.18(/PA/Dn/C8 dated 09.05.2{);_20, recommended you for

Major Punishment. The undersigned agioed vith the Enguiry Officer.

Therefore, it is pronosed o oo ose Major/Minor pénalty including dismissal as
2 p i N - P o

envisaged under Rules 4 (b) of the =e Fohpiunkhwa Police fules 1975,
. ‘ 1

Hence, [ Muhammad s 50 investigation, Mardan, in exercise ol the
'poWerS vested in me under Rules 5 (3) {¢) & (b) of the Khyber Pakhtunkhwa Police Rules
1975, call _upon you<t0 Shm" Cuuse Finally as o why the proposéd punishment should aot be

awarded 10 you. _'.

>
L3
i -
by

Your reply shall reach o iy office within 07 dzfvs of receipt of this notice

failing which it will be presumet Cuon Bave s ; nzmon tu ollu
: , -0 eipla

You al;e liberty to apypesr for prescnal hearing l)elou the undersigned. -

- . .

L . AN i( i o
1 duperintendent ol Police,

© Investigation Mardan.

BNy




o SUPERINTENDENT OF POLICE
INVESTIGATION MARDAN

. Phone No. 0937-9230121

- " FaxNo. 0937-9230321 "

n-----—l———u——----—--&-—l------—-----——----—u--—--—-—--—'-u—-‘—-ﬁ—-----u---—-m—-—n

- %
Py, a7l - OFFICE OF THE
No._ L 9Z /PA /1nv: . Dated_2 & /Dec/ 2020,

’ \

ORDER ON ENQUIRY OF CONSTABLE ARIF AKBAR NO. 1579,
| ‘
This order will dlsposc off a Departmental Enquiry under Pohce
Rules 1975, initiated agams; the su]bject 0 ﬁmal for: mvolvmg h1mse If in a
criminal case vide FIR No, 270 dated 08.05.2020 u/s 9D KPCNQA/ 15-AA PS

* Tangi Distt: Charsadda, he was plééed'uhde sus;;cnsnon vide OB No.05 dated‘

09.05.2020, proceeded agamst departmentally through Mr. Bashir' Ahmad
Yousafazi SDPO Takht Bhai vide 'this )ffce Statement of Disciplinary -
Action/Charge Sheet No. ISO/PA/Inv/CS dafed 09.05.302, who (E.O) after -
fulflllno necessary procecdmgq su ymitted hla Fndmn report vide his office

No.1220/St dated 07.10. 2020 rccommcndmg alleg,cd official- for major

punishment. The undersigned issued Final Show Cause Notice to the official

who appeared in orderly room, and h.card in person, -

In light of personal hearlng, the alleged ofﬂmal failed to satlsfy
the undersigned, therefore, awarded him “Major Pumshment of drsmlssal from :
service™ with |mmed1ate effect in. exurcme of the power vested to mc under
Police Rules- 1975 ' ' ‘ |

OB No. S’ o
Dated: - 2.8 / /2 /2020, - L : S

-Copy forwarded for information & riccessary action to:-

" 1) The Regional Police Officer. Mardar, plcase '
2) The District Police Officer, Mardan v |
3) DSP/HQrs Mardan, o
4) SDPO TakhtBhai w/r quoted above.-

5) Pay Officer, Investigation Burcau.
6) E.C, District Police Officer, Mardan,
7) OSI, District Police Officer, Maydah with () Sheets‘.
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To
The DIG Mardan
Region ~ 1, Mardan

SUBJECT: - DEPARTMENTAL APPEAL THROUGH PROPER
CHANNEL

~ Respected Sir,

The successive departmental appeal in hand is being made in
pursuance of the impugned order; given the order/judgment da?ted
13.04.2021 of acquittal rendered by the competent court; which r_1eeds to

- be looked at in toto: -

* That the factual position is floating on the surface of record insofar
involved on the undersigned stands nowhere; since the competent

W

court of law; has rendered order/judgment of acquittal.

Given the information placed; the impugned order; allowing
dismissal of the appellant may please be set at naught in the

interest of justice.

Ex-Consgabl Ak al:
N No. 157

District Mardan '
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Mune’ - |
3@9&11 vhile, a. mOtOI car bearmg registration No.LE471 coming from
oy M 2)" . g

. IN THE COURT OF SYED ALI RAZA

Case No.7/A0O/ of 2020
Date of institution: 15.08.2020
Date of decision: . 13.04.2020,

The State through Nasir Khan ST ...................... (Complainant).

VERSUS

1. Saeed S/o Amir Klum R/o Pari Hott Dtvtrtct Mardan, & 2. Arif

S/o Taj Akbar R/o Jamal Garhi .. weveenennen (Accused facing trial)

CHARGED UNDER SECTION 15 AA IN
CASE FIR-NO.270 DATED 08.05.2020 OF
PS TANGI, DISTRICT CHARSADDA. |

JUDGMFNT

Brlct facts as narrated in the FIR were that at 1800 hours on

08.05.2020, cqmplainaht NaSir Khan St during patrolling received

£ 4
2

information that some people would smuggle narcotics in motorcar
bearing registration No LE471. ON this information, the
complainant albnowith constables Ashfag No.1402, Sareer No. 1185

apnd other pollce ofﬂf‘;a‘s rﬂade barricade on the -spot. In the

Prang Ghar was Stopped The driver dlqclosed his name as Saced

S/.o Amir Khan R/Q-Parnouj\/laman while the other person having a

Kalashinkov and seated on front seat disclosed his name as Arif /0

Taj ‘Akbar and also toldltha.t he was serving in police Department.

The Kalashinkov was taken -into possession and both the persons

ATTESTED

ADDITIQNAL SESSIONS JUDGE TANGI. .



/‘i ‘ were_.deboarded from motorcar. On personal search of accused
- ’ ' Saéed, one packet of heroih"Weighing 1000 grams and a 30 bore -

pistol bearing No.C220709 alongwith spare magazine containing
06 l.iv'e_: rounds was récovered. On personal search of accused Arif
excépt KalaShinko;/_-nothing was recovered. On search of the
vehicle, char§’ Qéighiﬁ‘g 5000 grams was élso recovered from the
gates. Samﬁléé w.ere'f‘separated from recovered stuff of contraband
for chenjic.all"anaiy»éi"s';. Murésilé was drafted and sent to PS which

culminated into FIR No.270 ibid.

2 After registrafioh 6f the case, investigation was conducted.
A‘ccu‘s.ed‘ were: a.rfeéte.d énd thg:fr cards of arrest EXPW-5/1 were.
issued accordi‘n-gly; Both the éc_cused applied for post arrlest bail but
ba?] petition of accused S:aéed'was dismissed upto the Hoﬁ’ble
Peshawar High Cbgr;, .P'eshawar whereas, accused Arif was

released on bail by this court vide order dated 14.05.2020.

Prosecution forwarded separate challan u/s 15 AA against accused
facing trial, ~ Accordingly, the case was put in this court on

5. 08.2020.=Pdeisi0h of section 265-C Cr.P.C was complied with.
(€0

~ 1,Cha:gc was framed agamst accused facmg trial on 10.09.2020, to
; M “ Tn
e <3Q/hlch Lht accused pleaded not guilty and claimed trial. Prosecution

\\8
@a\o Meﬂc" \xam
COO\' %’\L was allowed to produce its evidence. Thus, prosecution exammcd
06 PWs and ébai‘ndo_ried' rest of the PWs. The gist of prosecution

evidence was as under:-

ATTFSTED
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/ pPW-1 Rasheed Khan ASI stated to have on receipt of

_/f | Murasila, incorporated its contents in the shape of FIR EXPA.

PW-2‘Zvahi1" Shah;- stétéd to have been handed over parcels
No.l,:b‘ to 7 jalo'ng-with docket and route certificate which were
taken to 'th.'e: FSL: by him and he handed over the same 1o the
concérned ofﬂciél‘ and ‘obtained the receipt from him alongwith

stamp and signature.

PW-3 Ishtiaq MASI stated that on 08.05.2020 Nasir Khan SI

handéd over one -Kélashink@ alongwith fixed charger containing

\_ 20 hve rounds, one 30 bor._e pistol, parcel No.l containihg orie gram
heroin, parcel No.2 coﬁtai}ﬁing 999. grams heroin, parcel No.3 to 7
containing '1.0_ gra-ms.‘c:hars ecach. Parcel NO.8 containing 4950
gralﬁs and HondlavCivi‘c Motorcar LE471 for safe custody to him

and he 1riade entry to the extent of case into register NO.19. He

pr oduced the extravt of register No.19 as EXPW-3/1. On
21 05.20 020 he eeﬁt parcel No.1 and 3 to 7 to the FSL through route
certiticate ‘EXP.WJ/L through constable Zahir Shah No.117
aldng&ithFS'.L"dlocket_. He kept the remaining case property in the

;‘\'EU Maal Khana in safg custody while he had parked the motorcar mn

a‘-nﬂ e PS.
fner! MUthanch

o _
C \“’"Q ?3 031309 PW-4 Ashfaq No 1402 stated to have been a marginal’
2!/\ i4

witness 1o .thévrecove_ry ‘memo EXP\N#4/1_ vide which the

3 R
ATTESTEP




[Qg;ﬂ Y :
3 Ixmmxx ant case and stated that he proceeded to the spot and prepared

cdmplaihant Nas’ir Khan SI took into possession one packet of
heroin 'weighitig 1000 grams fastened to abdomen of accused facing

trial with cotton tape, one pistol 30 bore alongwith spare magazine

havin'g_-()(a.'li\fe rounds from the Badda Shalwar of accused facing

trial Saced; one Kal.shihk'oﬁiﬁxed charger containiﬁg 20 live rounds
from the accused Arif-éiﬁfing on front seat of the motorcar, one
packet of chars weigﬁing 950 grams from beneath the d’ri;/ing seat
on vx./'hi‘c»h accused facing triél-‘Sv'a-éed was seated, two packets of
chars from inside the. r.ight front door of the motorcar weighing 980
& 960 ‘grams‘ re:'spectii/.e:ly; two packets of chars weighing 990
grams and | 1_2(_.)~ grams. from the left front gate of the mdorcar and
one packet ph_o_h‘e, mgd‘e i.CO:I‘l ffoxﬁ the swifch:board of the motorcar
in his pxjese'rjcer.i' The.:"léomplali‘nar'lt took all the above -mentioned
contraband and‘. other,‘a“r'ticles aloﬁ_gwith m_OtO'rcar. The complainant
drafted -an'c_iihar'\ded over the Murasila to him which he took to the

PS for registration of the case.

PW-5 Nasir Khan SI was complainant of the case and
reiterated what he had st,ated'in" the Mursila ‘as; well as in the FIR

EXPA.

B(a"‘c

(." )/, site plan EXPBV at the in'stance and pointaiton of complainant and

other PWs. The witness stated to have produced both the accused




R STED*

Exa

tc;vf‘f‘gfpge?? ) Teng'

Cout 0

before the court for obtaining physicai C!;IStOC?y vide application
EXPW-6/1 and two days police custody v'\.fas‘ gl;élllt{?d. The witness
stated to have | interrogated both the- acc_used'” and during
investigation both the accused led him_:t.ol' the ﬁlé,c‘e of OCQUI'I.’GHCQ
where both accused pointed out variqus;_ p"din@.fo him and in this
respect pointation memo EXPW-.6/2? v’vé's d,fajftc»ed in the presence of
n/xargiﬁal witnesses. The witness also régorded L‘he statements of the
PWs and that of accused u/s 161 'C_I‘.P.-C. After expiry'of police
custody, he produced both ‘the‘ accused before the court vide his
application EXPW-6/3 for feé:o_rding their corifessional statements
whic.h they denied and were'sem to jvudilcial'_iockup. “The witness
also stated to have recorded the st.at‘eiﬁ‘e'ijts"ofl -bﬁ’oth the accused u/s
161 Cr.P.C. He s;entt the motorcar -‘bear'i'n'g registraiioh LE471 to
FSL vid¢ his application EXPW-6/4. He relc.:eived an‘d.‘ placed on file,
the FSL report EXPZ. He also placed on file ciifferent docﬁments
refated - to excise and taxation recorldh EI; Vlie'spect of motorcar
mentioned above. After compietibn :()f'in;iestiga'l;[iOH he handed over
the case ﬁie to the then SHO Masood"Kha‘ri for submission of
challan EXPK against the accused lfécing trial which he did as per

law,

~

3+ At the end of trial, the statements of both the accused were

recorded u/s 342 Cr.P.C wherein accused negated the entire version
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of the prosecution and also did ﬁot opt to prodl'uce any. evidence in
their defense. |
4 APP for the state argued that :accu_s_ed were ap'p're:hended with
considerable arms and ammunition, that c'omp!.a'illﬁaanbt-l:‘and other
prosecution witnesses had subpprtédl tl_]l‘e.‘ prosecution case and th‘e
prosecution evidence was fully c_onsiste,pg. T haftﬁé pros’ecdtion had
proved the charges against boph the écél.iséd;.:beyon'd reasonable
doubt. hence both the accused be 'conVicte_d ahd sentenced to the
maximum in order to deter like-mindéd i}él'soqs. rI"he‘leal'ned APP
placed his reliance upon the folléwing case law:-

2021 SCMR 128 [Sl;pr'eme Court of Pakistan],

2020 SCMR 1222 [Supreme Court of Pakistan},

2020 SCMR 1000 [Supreme Court of Pakistan]
.- 2018 PCr.LJ 257 [Sindh] '

5. On the other hand, the"_léérned.«d_efensé counsel emphasized
on the acquittal of both the accused on (he.grounds that the accusa—:d;
were innocent and that there was ﬁo mndependent e\.}idenc‘e with the
prosecution.. The learned defense clo.un.se'l‘ further went on lo say
that the prosecution story was_ full of"‘dent:s;anld doubts, hence
conviction could not be based on it. Hé fﬁlftﬁét‘ argued th_'at tﬁe
alleged recovery was not effected f.i‘o'mlth'e direct posseséion of the
accused facing trial and it was a stoxy-of the usual high handedness
of police just to appease the bosseé. Heifmther went on' to say that
all witnesges contradicted each loithér and~no coherence whatsoever
c-:xis‘teld. He further prayed fof the acquittal of accused facing trial.
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Learned counsel for the accused placed his reliance upon the

fo Homng case law -

PLD 2020 Supxeme Court 57,

2010 SCMR 927 [Supreme Court of Paklstan]
2020 MLD 49 [Peshawar]

7010 PCr.LJ 458 [Peshawar],

2020 MLD 690 [Lahore],

2017 PCr.LJ 323 [Lahore),

2002 PCr.LJ 1086 [Karachi] .

6. Arguments heard and record pertlsed,- "

~

7. Thread bare perusal of the record with the able assistance of
the learned counsel for the accused facing trial and APP. for the

State has led me to draw the following conclusion.

a. ;PW Zahir Shah in his-cross exammahon admitted that he
could not say that one Shel All and Nasa1 A had dlspute
~with the local police over d‘tstljlbutlon of datly use item
during Covid-19. The witness further admitted that thé _
parcels were handed.over to. him o'ﬁ. 21.05,2020‘ and he
deeosited the same onthe -vety same day. The witness further
admitted that his statement u/s 161 Cr.P_.C was not recorded

by 'the 10.

b. PW-3 Ishtiaq MASI in his cross-examination admitted that
his statement u/s 161 Cr.P.C da-te'd 22.05,2020 was recorded

by the 10. The witness further admntted that in his statement

'§ recorded as aforesaid the No. o‘t parcels was ;Dw(-.n 1,3 to 6.




@]

He had not stated in his statement: that on-08.05.2020 Nasir
Khan SI handed over case property. to him as mentioned-in
his examination in chief. THe witness further admitted that

date was not mentioned on the receipt EXPW-3/2. The name

of the sender was also not mentioned. Thé name and

“signature was also not.mentioned in EXPW-3/2. The witness

further  admitted ~ that  theré  was no- special

apparatus/arrangements -in the Maal Khana for keeping the

case property as preserved.

PW-4 Ashfaq No.1402 was margfnél witness to the recovery
and in his cross examination he admitted that. main road was
leading on both sides of Bochay Pull. He further admitted

that leading from Bochay Pull towards south there was

“junction where from one road was leading to Ziam while the

-other to Abazai while the road toWards the North of Bochay

puil was leading to many local villages on either side. The

-witness further admitted that it was a thickly populated area

-comprising of shops' and markets. The witness further

admitted that there were many liocali Raksha and vehicle
stands on that very 1;oa.d. The wi‘tnéssA furthe;r admitted that
during day time many p‘eOpl'e, used 'to.bé‘present over there.
The witnes:s further aidmitted_[ﬁat’ the p]'acé--of 6ccurrénce
would be at a distance of 500 meters from. PS and the raiding

-8

| [RTTESTED

~r



party proceeded to the spot in 'ofﬁc'ial'yehicle. The witness
further admitted that he aioﬁg\;vith Sarir, Nasir Khan and 05

other police officials was in the vehicle.

PW-5 Nasir Khan SI in his cross examination admitted that
that the Kalashinkov, pistol and pocket phone were not in

sealed condition and under the faw he was obliged to seal

cach and every case property so recovered. The witness

further admitted that the writing.on the parcels: NO.2 & 8

“were in his hand writing, The witness further admitted that

‘he had not written the FIR number on the panjéel.s which:

might had been written by the 10. The witness further

‘admitted that raiding party. reacii;—:d at the spot at about 0545

PM. The witness further adnﬁuyitted‘th‘at on thg same day they
left PP Gandheri for gasht at éngt 0700/0730 AM The
witness further admitted that hé_l. Handed. ovér the case
property, FSL application, I‘@CO\/'élA"\.f‘.nA’lle'I‘ﬁO and Murasila to

Ashfaq for transmission to the PS while retained the accused

‘with him on the spot.. The witness ‘flurth‘er admitted that he

‘proceedings to the place of occurrence in addition to the

Axest €0 .

exarriner/ Myharrt

@ouﬂ"(} | V4

dispatched the case property to the police "station and

thereafter he was not aware about any proceedings. While

above named two constables, two other constables were also

accompanying him.
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PW-6 Kabir Khan.SI/ClO..was c'omfpla'inant of the case and

sdmitied in his cross examination that he had gone thorugh

the contents of Muraisla. The witness fu&her admitted that he
had not in‘\}estigated into*the'.fact of the ox.vnéi'-s'hip or the
‘license of th'e pistbl and,ﬂw_ Kalé$l1inkqv mentioned in the
‘Murasila -éom the cbo.nc.eiﬂjned‘qUarter.- :fhe w'it:n‘é‘ss. further

‘admitted that the weapons mentioned above were stated in

the Murasila to be | the un_ii'cén‘se(li and th.eA accused had
admitted the same to have béén recovered from t'Eem in their
statements u/s 161 Cr.P.C.A'The;‘\‘witjnAess further adiﬁitted that
he had not seen the c_ase‘ property t‘h.‘erefo'_'re, he crou'ld not say
about its weight. He also'admitfé(-i‘,tio‘:hé;je not invlestigate_d

about the ownership of pocket phone. 'l;{e' admitted that on

‘both the sides of the spot there were markets and shops of
 one Arif Paracha.

“In the light of what has been narrated above and in particular

the way proceeding had been conducted and most importantly what |

so to say of anything else or discuss in detail the very FSL report

was not available in respect of the subject arms and ammunitions

thereby leading to establish only one fact that the recovered arms

and ammunitions were neither sent for the examination of armourer

expert and nor any opinion was obtained in this respect. In

rcumstances, the very plea of the prosecution lost its significance

wnerdt 0



as there was nothing on record 't';)' establish . that | whether the
Kalashinkov and pistol, if so recovered.@ere \yhetﬁcr in working
condition or not. In circumstanceé, this ‘CO_.l.;lI't wé_s_ Of-t,h.e view that
all these facts and most importantly the"l¢€);jtl'a.d:.ic:tio:15 which came
to surface duri.ng the Cross exami-naﬁo'n o'ft.hé iihportaﬁt witnesses,
completely failed to convince the C-‘OLl.I't‘ tje-gal'di:ng the pjea of the
prosecution. It was by now, a settled -lav"v laidﬁdoWn not.only by the
Hon’ble Higher Courts of the Land as ‘well és pl'evailing in any
criminal justice system, that to -éonQict an accused for an-offence,
the same was 1equ11ed to be pr oved through cogent, 1easonable and
coherent evidence and that too w1thout any shadow of t.he slightest
doubt. This principle was also a guidﬁelin'f-a for.alll‘thosé dealing with
criminal ju‘stice. system in any domain tbat it. wouidlbe c'onvenient ,
and in the interest of justice és Weli és §§Ciety if 99 accused were”
acquitted instead of convicting one inno'cérit. 1he -c~ase in hand also
fell within the éamé category and no mir‘lro;di'sc'r;pancies but many
considerable loopholes came to surface,: wh‘ich‘_co'uld in no case be

overlooked.

16 Therefore, while extending benefit of doubt to the accused,
they were acquitted. Accused Saéed was in custody, he be released
forthwith if not required in any other case while accused Arif was

on bail, he and his sureties were absol\'{.éd from the liabilities of bail

bonds.
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*IN lHl: COURT OF SYED
. ALl RAZA
.\DD]”I IONAL SESSIONS JUDGE TANG!.

17 As regarded the case property 1.¢. 30 hore pistol bearing

NQO.(:220709 qlongwnh magazine commnina 06 live rounds and

* Kalaghinkov  bearing  No. 56- 17718078/10!04374 having 11\Ld

charger containing 20 live rounds be retumcd to its lawiul owner il
- )

any holding a permit or license in this respect or be confiscated 10

the state after the ume of appeal/revision Japsed.

.’

I'ile be consigned 0 record room after necessary completion

and compilation. \
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m THE COURT OF SYED ALI RAZA
-*’DD TIONAL SESSIONS JUDGE TANGI.

CNSA No.158/ of 2020
Date of institution: 15.08.2020
Date ofdecnslon 13.04.2020

ORI

The State fhrough Nasir Kkhan SI ...................... (Complainan).

VERSUS

1. Saeed S/0 Amir Khan R/('}"Pari Hoti District Mardan, & 2. Arif
S/o0 Taj Akbar R/o Jamal Garhi ............... (Accused facing trial)

>

CHARGED UNDER SECTION 9 D CNSA IN
. CASE FIR NO.270 DATED 08.05.2020 OF
PS TANGI, DISTRICT CHARSADDA.

JUDGMENT:

Briet" facts.as harrated' in the FIR were that at 1800 hours on

08.05. 7020 complainam Nasnr Khan SI during patroiling rccuved

\ mionmauon that some people would smuggle narcotics in motorcar

"f-ﬁ\vning tcgistration NOLF471 - ON this information, the

§ omph]nant alongw1th constablcs Ashfaq No.1402, Sareer No.1 185
and olher pollce ofﬂcldls made barricade on the spot. In the
meanwhilé, a motorcar b_eari'ng registration No.LE471 coming from

Prang Ghar was’ stopbed The driVer disclosed his name as Saeed

TTESTED

S/o0 Amir Khan R/o Patho‘u M(srdan while the other person having a

gharrir
nerl M éfahxshmkov and seated on ﬁont seat dle]OS@d his name as Arif' S/o

pgency
CODV‘“gf c% | AD) Tang!
Court O Taj Akbar and also to d thal he was serving in pOll(,\, Depaﬁment

3//57’)¢ The Kalashi‘nkqv Was taken‘ into pcssession and both the persons

KTTESTED




‘e deboarded from ‘motorcar. On personal search of accused

. ced, one pacrket of heroin weighing 1000 grams and a 30 bore

4l itol bearing No'.C2:20709.' alongW'ith spare magazine containing
live rounds was reoovérod.~inpersonal search of accused Arif
/except Kalashinkov nothing was recovered. On search. of thé
vvehiclo,'dohars weighing:SOOO grams was also recgvered from the
gates.’ Samples u_fere 's'epdra.ted from recovered stuff of contraband

tor chvemical én_alysis. Mura‘siia was drafted and sent to PS which

culminated into FIR 'N01:270 ibid.

2 /-\ftelr 1'e.g;istrat@,ori'of .lhe'cas;.e, investigation was conducted.
A‘ccus'e(l ».v.e.re arrested and ;heir .cards of arrest EXPW-5/1 were
issued .acc‘ordingiyl B'o'tb the accused applied for post arrest bail but
bail peﬁtio’n of.jvéccusod..Saoed was dismissed upto the Hon’ble

- Peshawar High Couﬂ, Peshawar whereas, accused Arif was

G ;\mleased on bail by this court ‘vide order dated 14.05. 2020

Piosecuhon forwarded challans u/s 9 C CNSA against accused
\ > )
ac’mg trial. Aocordingly, the case was put in this court on
B ;P ’ ) v . ’ .

-"}’/5,0'8.2020. Provision of section 265-C Cr.P.C was complied with.
Charge was framed against accused facing trial on 10.09.2020, to
which the accus'ed. pieaded not guilty and claimed trial. Prosecution
was allowed- to produce its ev1dence Thus, prosecution examined

Muhaﬂ'\r
ncy B(BVU@ PWs and abandoned rest 01‘ the PWs. The gist of prosecution

cooy' 3 £ C) AD) Tang'
\ S

Couﬂ / »)7 eviderice was as.under:-




/ .. PW-1" Rasheed KM AST stated to have on receipt of

/ L Murasila, incorporated its contents in the shape of FIR EXPA.

:PW-—Z Zahir 'Shéh staﬁed to bave been handed over parcels
No.l, 3 to 7 ‘a_lopgwith 'doi:ke't and route certificate which were
taken to the'FSL by f}im and he handed over the same to the
concerned official a;;-d"'obtained the receipt from him alongwith
stamp and si gnature. . |

PW-3 1s.lﬁtiac1 MASI égated that on 08.05.2020 Nasir Khan 5l

handed over one Kalashinkov, aiongwith fixed charger containing

20 live rounds, one 30 bore pistol, parcel No.1 containing one gram

heroin; parcel N.o.2 containing 9‘9-.9:grams heroin, parcel No.3 to 7
containing 10 gram&charg e‘;a.c‘zh. Parcel NO.8 containing 4950
grams andeor~1c‘ia‘ Ci'v.i_'c M(i)to'rcai' LE471 for safe custody to him
and he made éntry io‘lthe'extent of case into register NO.19. He
d ‘T‘é";p]“oclﬁcéd th'e‘ ext‘réc£ .o‘fg register— No.19 as EXPW-3/1. On
71 05 2020 he sent parcel No.1 and 3 to 7 to the FSL through route
cemhcate EXPW 3/1 through constable Zahir Shah No.117
«‘“‘i—(é)l;ng\.\/nh F %L docket. He kept the remaining case propeny in the

Maal Khzm’a in safe custod‘y while he had parked the motorcar in

the PS.

‘PW-4 Ashfaq No,1402 v-'stated to have been a- marginal

witness to the recovery memo EXPW-4/1 vide which the

3
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compAiainan't ‘Nasir Khan S1 teok Into possession one packet of
hef'oin we‘ighing‘ .1600 g‘tar'.nlsh-fastened to abdomen of accused facing
trial wuth cotton tape orre pistol 30 bore alongwith spare maga:?me
having, 06 live lounds from the Badda Shalwar of accuqed fa(:mgD
trial Saeed, one Kalshinkev flxed charger containing 20 li;/e rounds
| from the accused ‘Ar‘if_’sit_ting.'on. front seat of the motorear-, one
palcke{ (:).f chars:weighing 950 granas from beneath the driving seat
oa which accused -faeiné tr~iall Saeed was seated, two packete of
chars frem inaide the .rigH£ front door of the motorcar weighiné 980~
& 960 mams- reepeetne,y, two packets of chals welghmg 990
grams and l 120 grams from the left front gate of the motorcar and
one packcl phone made icon fr.om the switch board of the motlorcal :
in his pleaence The compla.mant took all the above mennoncd
centl qband and'other artlcles alongwith motorcar. The complamam
drafted-and handed lover the Murasﬂa to him Wthh he took to the

'PS for registration of the case. -

PW S Nasir Khan SI ‘was complainant of the case “and
reiterated what he had stated in the Mursila as well as in the FIR

. . | | |
EXPA." o , SN |
- ~ |

w;’\’\aﬁw -H PW 6 Kablr Khan SI/CIO was m»estlgatnon offcel olf the

(2 ~OCE
o Yo
,\ 133 {3t ¥istant case and stated that he proceeded to the spot and prepared
A

V] site plan EXPB at the instance and pointaiton of complainant and
: ‘ . ) S
other. PWs. The witness sjtated to have produced both the accused

o T ————
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before the court for obtaining physical custody vide application

EXPW-6/1 aﬁ_d' tw.c-):days police custody was granted. The witness
7/ . sla-ted | Eo lhé.ve iﬁferrogated both the accused and during
imvestigation both tlh.‘e-gcéﬁsec-i led him to the place of occurrence
wh"ere botﬁ accus‘ed pointed out various points to him and in this

respect pointation memo EXPW-6/2 was drafted in the presence of

|
! marginal witnesses. The 'w‘itne.ss _élso recorded the statements of the
PWs and that O,f'; accused u/s 1-6] Cr.P.C. After expiry Qf‘: police
cust-od_xg he produced both the a;:c:used before the court vide his
applicgtion EX.PW-6/3.’ for reéiord_ing their confessional statements
which i‘h@ deniéd and were sent o judicial lockup. The witness
also émted o have recorded the statements of both the accused u/s

161 Cr.P.C. He sent the motorcar bearing registration LE471 to

FSL vide his application EXPW-6/4. He received and placed on file

““the FSL report EXPZ.He also placed on file different documents
related to. excise and. taxation record in respect of motorcar

mentioned above. After completion of investigation he handed over

v

) -

Lhc case file to the then. SHO -Masood Khan for submission of
challan EXPK against the accuséd facing trial which he did as per

law.

LN :

' ‘__},,.Bm‘?_‘fx’\ ‘At the end ot trial, the statements of both the accused were
Feangt " S , '

e recorded w/s 342 Cr.P.C wherein accused negated the entire version
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of the prosecution and also‘ di:cil. not opt to produce any evidence in
their defense. |
4  APP fo‘rt _t'he stete arghed that accused were apprehended with
considerable- qeanti‘ty"-of clﬂla'rs, that complainant and other
prosecution W'iiélll‘eSSﬁ'S lhald sup‘ported the prosecution case and the
proseeutione\‘)idenee,:W‘es fully consistent and was corroborated by
the .pO‘Siti‘V(‘E F:SL re;.)e.rt‘. That the prosecution had proved the
chaz‘g:es- agé'i_nst- beth.the ac'cused beyond reasonable doubt, hence
both the aCCLJsed be eonvieted ahd sentenced to the maximum in
order to ‘deter like—'.mihded'persons; The learned APP placed his
reki.anee. 'upon the follewing case ~1Aa.W:-

2021 SCMR 128 [Supreme Coutt of Pakistan],:

2020 SCMR 1222 [Supreme Court of Pakistan],

2020 SCMR 1000.{Supreme Court of Pakistan]
2018 PCr.LJ 257 [Sindh]

5. On the other hand, the learned defense counsel emphasized

~on the acquittal.'of both the accused on the grounds that the accused

were innocent and that-there was no independent evidence with the

prosecution. The learned defense counsel further went on to say

" that the prosecution story was full of dents and doubts, hence

conviction. could not. be based onit. He further argued that the

~alleged recovery was not effected from the direct possession of the

_gxami - gran

accused facing trial and‘it was a story of the usual high handedness

8\l‘pOIIC€ just to appease the bosses He further went on to say that

COmeg ACQ) AD) Tan aﬂ w1tnesses contradicted each other and no coherence whatsoevm
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s N va : :
// . existed. ng--further prayed for the acquittal of accused facing trial.
/. . Learned counsel fdr the accused placed his reliance upon the
| f/ following case law:-"
“PLD 2020 Supreriie Court 57, _
- 2010 SCMR 927 [Supreme Court of Pakistan],
2020 MLD 49 [Peshawar]
| ; ' 2010 PCr.LJ 458 [Peshawar],
| _ 2020 MLD 690 [Lahore],
| B - 2017 PCr.LJ 323 [Lahore],
2002 PCr.LJ 1086 [Karachi]
| 6. Arguments heard arid record perused.
: 7. . Thread bare perusal of the record with the able assistance of
~ ' the learned counsel ,fbr:'the accused facing trial and APP for the
’ \\ - State has led vn;té to drannthe following conclusion.

PW—Z_'Zah'ir Shah- n his'c.ross examination admitted that he
could not say that one: Sher Ali and Nasar Ali had dispuie

with the local. police over distribution of daily use item

du‘ri'ng Covid-19. The wit'néss further admitted that the
parcels were handed over to him on 21.05.2020 and he
deposited the same on the fyery same day. The witness further

admitted that his Statemént u/s 161 Cr.P.C was not recorded

by the IO.ﬂ ‘

b. PW-3 Ishtiaq MASI in* his cross-examination admitted that

Al L ;\’ his statem':eht ws 161 Cr.P.C dated 22.05.2020 was recorded
hatt o A ’
Exam“‘° oy B(anch._ “by the 10. The witness further admitted that in his statement
RO
auft O v 7
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recorded as aforesaid the No. of parcels was given 1, 3 to 6.

- He had not stated in hle dtatement that on 08.05.2020 Nasir
Khan S1 handed ove_r.. case property to him as mentioned in
h‘is exa-mi.n.ation m chief The witness further admitted that
date was not _ment-i.'oned' dn t:he receipt EXPW-3/2. The name
of the sender w‘as» als.o:_ not mentioned. The name and
signatdre waS'alse not a;_/ailab,le on EXPW-3/2. The witness
further adrmtted -'that' Afthere was no  special
apparatus/arrangements in the Maal Khana for keeping: the

case property as preserved. .-

c. PW-4 Ashfaq -N0.1‘402. wés marginal witnesé to the reco;/ery
and in his e1_5oss e#amination he_admitted 'that main road @as
1ead'iné oh .'beth- elides df Bochay Pull. He further-admitted
that 1eadiné 'fromi_B'ochay pull towards south there was

RN

'JLmCUOI’I where from one road was leadmg to Ziam while the

hm to Abazal whlle the road towards the North of Bochay

' ull \Kfas ieading to many local villages on either side. The
vntness further admltted that it was a thickly populated area

comprtsmg of shops and markets The witness further

o admitted that thele were many local Raksha and Vehicle
MU\»\a\’\"\T stands on that very road The ‘witness further admltted that
Q,V\L\’ a(\dﬂ

3’Yar\ﬂdunng day time many people used to be present over there.

' 2>7% l"he wntness further admltted that the place of occurrence

8
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Sils]

"‘left PP Gandherl for .gasht at about 0700/0730 AM

wat_-‘n_ess further admltted that he

_ ‘would be at a distance o‘f-SOOA-meters from PS and the faiding

party proceeded to the spot in official vehicle. The witness

. further admitted Lhét he alongwith Sarir, Nasir Khan and 05

other police ofﬁcialsﬁas in the vehicle.

PW-5 Nasir-Khan.SL in his cross examination admitted that

~that the. Kélaéhinkov, pistol and pocket phone were not in

Sea-fedtcﬂzovnditi'olln»'and under the law he was obliged to seal

each and every casé property so recovered. The witness

further admitted that the writing on the parcels NO.2 & 8

wete in his hand-writing. The witness further admitted that
he had not written the FIR number on the parcels which

might had been written by the 10. The witness further

* admitted that raiding .part)'/ reached at the spot at about 0543

PM. The w1tness further adritted that on the same day they
The

handed over the case

r
4

~ property, . FSL application, recovery memo and Murasila to

" Ashfaq for tre_ihsm_ission to the PS while retained the accused.

with hirh. on the .spot. The witness further admitted that he

_dispatche‘d the Cas'e" pfoperty to the police station and

thereafter he was not aware about any proceedings. While

probéedin_gs to the fpl'ac_e .of occurrence in addition to the

ATTESTED
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~ above named two constables, two other constables were also

-accompanying him. -

IR '

-
e

e. -PWl'-() Kébir;‘Kh'an SI‘/CIO was complainant of the case and
admitted in his cflc>s-s examination that he had gone thorugh

. the contents of Muraisla. The witness furthver admitted that he

had not invest_igated. into »tﬁ_é fact of the ownership or the
'I,i'cense of t_ﬁe pisto.l and the Kalashinkov mentioneld' in the
Murasilé-ﬁ'om'_tﬁe c'éncem,ed quarter. The \«\/itnessl further
«admitted.t‘ha:rthe'wegpc'ms meniioned above were stated in

the Mulrélsi,la | _to“. be thé uﬁlicensed and the accused had
admitted tﬁe 'sam"é to ha'vle been recovered from them in their
statement_»s u/s 161 Cr.P.C. The witness f‘uﬁher admitted that

“he had not seen the case property therefore, he could not say

- about its weight.. He also admitted to have not investigated

abouf the Qwr']er'sh'ip of po‘cket' ‘phone. He admitted that on

:b})th the sides of the spot there were markets and shops of

/R
PO 4

R /’ R .
- .+ #one Arif Paracha.

IS5 In the light of above, stated and in particular the evidence of

the prosécution it has been revealed that

'm’ Lo AlthQUgHL.herei was prior information but yet neither any
B(a\’\(_ L - ‘d for o th . f th
. Tahd‘ attempt was made lor ensuring the preserice o e

10
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independent person/s nor any reason was available on

‘record for failure in this respect.

i, Most importantly no-seals were mentioned to have been

ﬂafﬁxed .to_‘the recovered contraband.

. It 'WAas_alsc") not established that who brought the murasila
from the spot to the police station and the said witness

whether only brought the murasila or something else as

well.

~

- v Admittedly there was 13 days delay between the recovery
«and- sending the recovered contraband to the FSL for

chemical analysis.

v.  Ancther vital and most important discrepancy which came

to surface ‘was that the statement of PW-2 namely Zahir
: ‘ ,l Shah was not recorded u/s 161 CrP.C and 1n

P %:ircumstances the statement of the said witness in the
- "
Lo # court appeared to be a result of afterthought.

B A

vi. [t also came to surfa'ce during the course of proceedings
that the original register No.19 was neither produced in
the court-nor any j'ustiﬂcation was put forth in this respect

~and “indeed this cast serious doubts over whole the

pl'd_ceedings. '
" o -
. " 'ATTESTED

Pty

ki Mo
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Another vital factor which came to surface was that in
FIR there was no specification as regarded the nature of

chars:

There'_we‘r'e‘ a_l‘so: major discrepanpies as regafded the
timi’ngs of diltéf.‘éfeﬁt ﬁroceedings right from the [_'ecoveryA
to th‘esé:ri'Si_n_'g of the Murasila to the registration of the
vei’y 'EIR and -keep‘ing-in view the guidelines as laid down

by the Hon’ble Higher Courts of the Land this court could

- notoverlook the same.

Ahothér-méin: point .wh'.ich was allegéd by the learned

" counsel for the accused wés that section 2 E of the Act of

2019 very clearly pz"ovided that the authorized officer for

the purpose of such{vli‘ke proceedings would be sub

~inspector of ‘police or Excise Department and duly

designated for the purpose but in the instant case a blatant

violation came on surface.

The learned 60Lipsel further contended that the trial court

was not the special ‘tribunal constituted as mandated by

the law on the 'SL'lbj‘ect‘_and for the reason all the

.proceedings conducted in this court were void ab-initio.

ft fui'ther"cam.e{(‘ow- surface-that the prosecution failed to

establish the safe custody as well transmission of the

12
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-.recc‘.»vered _.co_ntraband from Maal Khana to the FSL for

chemical analysis.

Xii.  The Most. notable and gross illegality which came to

“Surface during the course of proceedings wag that the

recovery

shadow of serious doubts,

16 In the light of what has been narrated above and ip particular

the way proceedings h

that

sed
" Yf\“%l(‘mﬂ offence, the same w

MU ‘
4200

A
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would ‘be' c'onvenigrft _an‘d iﬁ the interest of justice as well as society
1f 99 'accltllslevd Were_ ~a.c.quitte‘d instead of convicting one innocent.
4 . The case 'i_n-. hand dlso fell Witilin the same category and no minor
discrepan_ciesl but :‘m"any considerable loopholes came to surface,

which could in no. case be overlooked.

) . 17 ~ Therefore, whlie extending benefit of doubt to the accused,
they were achuitt-ed."Aééused Saeed was in custody, he be released
forthwitlﬁ if not re’quiféd in any other case while accused Arif was
on bali he and his sureties wereAabsolved from the liabilities of bail

bonds

I8  As regarded the.ve_zh"ic‘lle No.RL-LE-471 which had been
taken into posqe%lon and was returned on superdan to one Zubair
the lawfu! owner ofthe vehlde vide order dated 22.07.2020. In this
respect, mmaIly a notice u/s 33 KP CNSA was served upon the
A"""'t‘fo\wner'ot the vehic‘le.namely Zubair and his detailed reply to the
n’(i)‘:'tice was r'eCeivéd‘ ‘(Sn 27.02 7021 which revealed that the said

Zubair was the Iawful owner of the subject vehicle and most

1;,-

-imptariamly neither he ‘was charged for the commission of offence
~ “nor apprehended on ‘s}pot and no nexus was established between
_him and the offence Even otherwnse keeping in view the findings
. \,\a‘(f\r .
gmé‘iﬁ this -court in respect the main accused which led to their
\(J‘ .
2D) Ve
acqumal this issue automatlcally ]ost its significance. So, the

Supe[dan order dated 22.07. 2019 of this court was confirmed.

“  [RTTESTED
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18 As regarded the-case property i.e: to say the contraband in the

shape of chars & heroin be kept intact till the éxpiry period of
. . appeal/revision and thereafter be dealt with/destroyed according to
law,
File be consigned to record room after necessary completion
and compilation. = . - T~
Announced o
S 13.04.2021 o S Ruza;— .
-— © . AdditiorfatBistritr & Sessions Judge/
. ' Rk “ Judge Special Court
‘\ Charsadda at Tangi.
A '
| 7

CERTIFICATE -
Certified that this 1udgment consists of (15) pages and each
page has been signed by -me after necessary correction.

Additiona} . Tudgel—"
N"'E A ‘ = Judge Special Court
natfl | A @harsadda at Tangi.
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U\’Q ' A
ORDER.

This order will dispose-off the departmental appeal preferred by fEx-

Constable ‘Arif Akbar No. 1579 of Investigation Wing, Mardan against the order of
Superintendent of Police Investigation, Mardan, whereby he was awarded major
punishment of dismissal from service vide OB: No. 15 dated 28.12.2020 by the
Superintendent  of Police Investigation, Mardan. The appellant was proceeded
against departmentally on the allegations that he while posted at investigation Wing,
Mardan was involved in a criminal case vide FIR No. 270 dated 08.05.2020 u/s oD
KPCNSA/15-AA Police Station Tangi, District Charsadda. \"\\

Proper departmental enquiry proceedings were initiated against him.
He was issued Charge Sheet alongwith !;Statement of Allegations and Sub Divisional
Police Officer, (SDPO) Takht Bhai, Marc:;i'an was nominated as Enquiry Officer. The
Enquiry Officer after fulfiling codal fo}malities submitted his findings to
Superinténdent of Police %nvestlgatior-., Mardan, wherein he held responsible the
delinquent Officer and recommended hs'\T for major punishment.

He was issued Final Show Cause Notice to which his reply was

received/perused and found unsatisfacto:ry. '
: The delinquent Officer was heard in Orderly Room Dby the
Superintendent of Police Invebstigation, Mardan, wherein he failed tc produce any |
cogent reason in his defense. Therefore, he was awarded major punishment of
dismissal from service vide OB: No. 15 dated 28.12.2020.

Feeling aggrieved from the order of Superintendent of Police
Investigation, Mardan, the appellant preferred the instant appeal. He was summoned
and heard in person in Orderly- Room held in this office on 26.05.2021. In this regard
report was sought from District Police Officer, Charsadda, who reported that the
sccused has been acquitted by the trial court from the charges. The appellant was
again summoned and heard in person in Orderly Room held in {his office on
24.08.2021. ‘

From the perusal of the enquiry file and service record of the appeliant,
it has been found that the al1egatiohs of misconduct against the appellant have been
proved. The appeliant has though been acquitted from the charges but the fate of
narcotics has not been decided. Maoreover, the appeliant was arrested alongwith
Kalashnikov but the learned Judge ba; erred I acquitting him in presence of

Kalashnikov which was duly recovered from him. Besides, appeal against his




i
T

acquittal has also been moved befd}é the Peshaw;r High Court, PeshaWar which is
pending adjudicatidn. - . '

Based on the above, |, Yaseen F.arooq, PSP Regional Police Officer,
Mardén, being the appéllate authority, hereby dismiss the appeal of the appellant
being bereft of any substance. '

Order Announced.. ' \/;"v(*’

Regional Police Offiger,
. Mardan.

No. 1[1;5‘0 f’- JES, Datec Mardan the Gz c? . 12021,
Copy forwarded to. Su:perintendent of Police Investigation, Mardan wir

_ to his office Memo: No. 66/PA/Inv. f‘T'iated 29.01.2021. His service record is returned

- herewith.
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‘ VERSUS

\C)\ w\\\\oem %\&mo ﬂm‘e\fendant(s)/ Respondent(s)
snasusrasysununureabavrnakaakrnansvielsguradneitatisennetarsegee .GC§g\s(e\d‘3
ror__ Dt W, ond

\ Plaintiff(s)/Appellant(s)
....... J\. \.6%.........k\%f&.«............Applic'ant(s) /Petitioner(s)

I/We, hereby appoint Mr. Ali Azim Afridi > Baleer Won HQ\@

(Advocate High Court)

1. To appear, act and plead for me/us in the titled case before the
Court/Tribunal in which the same maybe tried or heard, and any other
proceedings arising therefrom or ancillary therewith and its stages that

I personally could do if this instrument had not been executed.

2. That fee paid, or agreed to the said Counsel is for this Court alone and
-no part of the fee is refundable. The Counsel shall be entitled to retain

costs payable by the opposite side.
-3

I, we, will make arrangement for attending the Court on every hearing

to inform my/our Counsel when the case is called. The Counsel shall in
no way be responsible for any loss caused to me/us through my/our

failure to inform him.
AND hereby agree:-
4

That the Counsel shall be entitled to withdraw from the prosecution of

the titled case if the whole or any part of the agreed fee remains unpaid.

5

I/We have read the above terms and conditions and the same have been

explained to me/fus; and I/We have accepted them in WITNESS

WHEREOF; I/We have set my/our hand this___ day of

ACCEPT

L4

\<&\u.3 Signatdraof Codnsel SignatuY® of Client

i

Ema_il: - aleee_ln@liv‘e.com
Contact # 0333-9555000
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BEFORE THE _HONOURABLEASERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 7426/2021

Arif Akbar Ex-Constable No. 1579, District Mardan........;...........;L....Appellant

VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa Peshawar and others

..................................................... treeiees e Respondents.

Para-wise comments by respondents:-

Respectfully Sheweth,

PRELIMINARY OBJECTIONS

1.

That the appellant has not approached this Hon'ble Tribunal ‘with clean
hands.
That the appellant has concealed the actual facts from this Hon’ble

Tribunal.

. That the appellant has got no cause of action or locus standi to file the

instant. appeal. ' « .
That the appellant is estopped by his own conduct to file the instant
Service Appeal.

. That the appeal is unjustifiable, baseless, false, flawless and vexatious

‘and the same is liable to be dismissed with spec:al compensatory cost in

favour of respondents.

6. That the Hon’ble Tribunal has no jurisdiction to adjudicate the matter.

7. That the appeal is bad for miss joinder and non joinder of necessary &

proper parties.

. That the appeal is barred by law and badly time barred.

REPLY ON FACTS:-

1.

Correct to the extent that the law protects Civil Servants in the terms
mentioned therein but plea of the appellant in this particular case ‘is

irrelevant because being a. member of discipline force, the appellant

indulge himself in criminal activities rather he was under obligation to

prevent crime,

. Correct to the extent that the law provides to treat Civil Servants in

mode and manner mentioned therein but it does not mean that a
perstm/civll servant indulge himself in criminal 'activil:ieé‘ and wa'nts to
use law as a shield, moreover, in the instant Para the appellant has
referred a case reported vide PLD 2013 Supreme Court Page No.501 but
the appellant has duly been treated in accordance with Iaw/rules
therefore, his stance is not plausible.

Para already explained above. A

Para to the extent that' appellant while posted at. Investigation_ Wing

Mardan was placed under suspension on account of involvement in a




case vide FIR No. 270 dated 08.05.2020 u/s 9DKPCNSA/15AA PS Tangi
District Charsadda. That on account of aforementioned allegations, the
appellant was issued charge sheet with statement of alleg.ations and
enquiry was entrusted to Mr. Bashir Ahmad, the then SDPO Takht',_Bhai
Mardan. The enquiry officer during the course of enquiry fulfilled all
legal and coda! formalities by extending right of self defense to the
appellant to produce evidence/grounds in his defense, but he failed.
However, the Enquiry Officer recommended the appellant forawérding
major punishment. Thérefore, the appellant was issueid FinaiA_S-how
Cause Notice to which his reply was received and he was also heard in
orderly room but this time too, the appellant failed to justify his
innocence, hence, he was awarded major punishment of dismissal from
service, which does commensurate with the gravity of misconduct of the
appellant (Copies of Charge with Statement of allegations, Final
Show Case Notice and dismissal order are attached as annexure
"A, B, C"). S

5. Correct to thé extent that the appellant preferred departmental éppeal
which was also decided on merit because the appellant was provided
full-fledged opportunity of defending himself by the éppellate authority
but he bitterly failed to produce any cogent reason in his defense,

therefore, the same was dismissed being bereft of any substance. While

rest of para is incorrect, because criminal and departmental proceedings
are two different entities which can run parallel and the fate of criminal
case will have no effect on the departmental proceedings and release on
bail does not mean acquittal from the charges rather the same is.
release from the custody. -

6. Incorrect. Plea taken by the appellant is not plausible .becaﬁse every
Police Officer / Official is under obligation to perform his duty regularly
and with devotion. But appellant’s performance was not satisfactory.
Moreover, the perusal of service record of the appellant revealed that
due to his lethargic attitude, his entire service record is tainted with bad
entries (Copy of list of bad entries is attached as Annexure “D").

7. That appeal of the appellant is liable to be dismissed on the‘ following
grounds amongst the others:- '

REPLY ON GROUNDS:-
A. Incorrect. Orders passed by the competent as well as appellate
" authority are legal, lawful and in accordance with law/rulé__ghence,' liable.
to be maintained. _

B. Incorrect. Stance taken by the appellant is not plausible because
criminal and- departmental proceedings are two different‘fl‘éntities' which
can run parallel and the fate of criminal case will have no effect on the
departmental proceedings and release on bail does not mean acquittai

from the charges rather the same is released from the custody.




~ C. Incorrect. Stance taken by the appellan_t is not plausible. Allfeady_m
explained:abovye. - o . | . o L : -

D. Respondents have exercised their lawful power in‘.a(":‘;:i;rdancé.“vv'.ith
law/rules. B -

E. Incorrect. Para already explained earlier.

F. Pertains to law/justice principles but the stance of the appellant
connecting this principle with his case is totally ill based. : 5

G. Correct and the respondent have duly adhered to law & rﬁie. ;

H. Para already explained above. | o |
Correct but the respondents have not ignored the I-aW/rUIes while
dealing the appellant departmentally. -

J. The respondents also seek permission of this hono'.rablelz tribunal to

adduce additional grounds at the time of arguments.

PRAYER:-

Keeping in view the above narrated facts, it is hUmbly praye’d that
the appeal of the appellant being badly time barred and baseiéss/barked by

law may kindly be dismissed with costs please.

Inspector 'ﬁ%l of Police,
Khyber 7 khtunkhwa, .

Peshawar,  °
(Respoyglent No. 01) . .

Regional Police Officer,

Mardan. -
(Respondent No 02) )

O
Supedfitendent of Pol%é_‘e,.
Invéstigation, Mardan.
(Respondent No. 04).

e

et g g
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 7426/2021
Arif Akbar Ex-Constable No. 1579, District Mardan.................... ......Appellant.

VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa Peshawar and others
................................................................................... ...-.....Respondents

COUNTER AFFIDAVIT.  ©

~ We, the respondents do heréb:y"déclar:é and
solemnly affirm on oath that the contents of the Para-wise corments if\_the
service appeal cited as subject are true and correct to the best of our
knowledge and belief and nothing has been concealed from this Honourable

Tribunal.

Inspector Géneral of Police,
Khyber Rakhtunkhwaj:
Peshawatr. '
(Respapdent [\lo. 01)

Regional Policé Officer,
Mardan. .
(Respondent No. 02) :

Superiliiténdent of Police, .
Inve tigatioq,fMarda’r)'. :
(Respondent: No. 04) .. -

“
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OFFICE OF THE
SUPERINTENDENT OF POLICE
INVESTIGATION MARDAN
Phone No. 0937-9230121

Fax No. 0937-9230321

N k0 e Rt e e e Y A e i o e o % P o S 48 e o o 8 2 o o o

No._[R0 /PA/Inv/CS: Dated _09 /May/2020.

DISCIPLINARY ACTION UNDER KPK POLICE RULE-1975.

I, Muhammad Ayaz SP Investigation Mardan, as competent

authority, am of the opinion that you Driver Constable Arif Akbar No. 1579 rendered
yourself to be proceeded against departmentally, as you committed the following

misconduct/omissions within the meaning of Police Rules, 1975.

STATEMENT OF ALLEGATIONS:

Whereas, Driver Constable Arif Akbar No. 1579 of this wing
involved himself in case FIR No. 270 dated 08.05.2020 u/s 9DKPCNSA / 15AA PS

Tangi Distt: Charsadda. He is placed under suspension vide this office O.B No. 05
dated 09.05.2020.

For the purpose of scrutinizing the conduct of the said official

with reference to the above allegations, Mr. Bashir Ahmad Yousafzai, SDPO Takht

Bhai is deputed as Enquiry Officer.

The Enquiry Officer shall conduct proceedings in accordance with
the provisions of Police Rules 1975 and shall provide reasonable .opportunity of
defense and hearing to the accused official and submit his findings within (07) days of
the receipt of this order along with recommendations as to punish the defaulter

official or otherwise.

Ao
(Muhammapl Ayaz)
Superintendentfof Police,
'Investigati? Mardan.

- Copy of above is forwarded to the:-
1. Enquiry Officer for initiating proceedings against the alleged official Driver
Constable Arif Akbar No. 1579 under Police Rule 1975.
2. Driver Constable Arif Akbar No. 1579 with the direction to appear before the
enquiry office on date, time and place fixed by the enquiry officer for the
-purpose of enquiry proceedings.




~———

e,

CHARGE SHEET UNDER KPK POLICE RULES 1975.

I, Muhammad Ayaz SP_Investigation Mardan, as competent

authority, hereby charge you Driver Constable Arif Akbar No. 1579 while posted in

this wing, as per attached statement of allegations.

1. By reasons of above, you apﬁear to be guilty of misconduct under Police
i{ules, 1975 and have rendered yourself liable to all or any of the penalties
specified in Police Rules, 1975, |

2. You are, therefore, required to submit your written defense within 07 days of
the receipt of this Charge Sheet to the Enquiry Officer.

3. Your written defense, if any, should reach the Enquiry "Officer within the
specified period, failing which, it shall be bresumed that you have no deferise
to put-in and in that case, ex-parte action shall follow against you.

4. You can come and appear before the undersigned to be heard in person.

4cY; l Ayvaz)
Superintendenf of Police,
Investigati? ' Mardan.
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Sugwamatam 51, POLICE OFF mm, ‘

- TaruT Bual CIRCLE
p . Tel, & Fax: 09375 552211, E-Mail: dsp.thi@gny ail.com
- No, 78& /ST, Dated: ¢S | 07/2020.
- To, \ j
THE HEAD OF INVESTIGATION, i
MARDAN ﬁ |
Subject: DISCIPLINARY ACTION A.GA!NST DRIVER CONSTA’B!;E__ARIF
AKBAR NO. 1578 7 '
Memo: o s R ‘ ‘
Zindly refer to your office Diary No. 180 /PA/In’v/CS, dated 091%}5.2020.
4

ome of an elaborate enquu"‘y into a

This enquiry report is the outc
o. 1579 of this wing

ation against Driver Constable Arif Akbar N
No. 270, dated 08.05. 2020, u/s 9DKPCNSALlSAA PS

suspension vide OB No. ﬁS dated
enquiry ohicel

;tatement of allege
imself in case FiR
16 is place under

ity designated undersigned as

involved b
Tangi Di strict Char sadda. !

09.05.2020. The compc».em “futhor
FINDING OF THE TI‘_QUIR
n this connection enquiry proceedmg
. Driver Constable Ar if Akbar No. 1579 was summone

handed over to him, ¥ eason,able opportunity was provi
produced his d he was heard in pelscm H

visited Police med Saeed but he was unaw

friend Saeed is drug

were initiated and the alleged
d and a copy of charge sheet was

ded to him for his defense He
e Stut(_, that, h\,

are that his

written statement a an
Station Tangi with hi¢ friend na

peddler. He was cross questioned at length.

against Driver Lonsrdble Arif

Investigation Ofﬁwr of the
emo

e veracity of allegation
se SI Nasir Khan,
nd witness of 1ccovuv m
and heard

To ascertain th
Albar No. 1579, complainant of the ca

case SI Kabir Khan, Moharrar PS Tangi ASI Ishtiag a
¢ Ishfagq No. 1402-an ¢ constable Sareer No. 1185 were summoned ¢

Their.statements were recorded (statements attached). Accused Driver
9 was found guilty in the investigation process.

process 1’c came to
he case and the

constabl
in pl.l"’)() 1.
Constable Arif Akbar No. 157
h the statements and engquiry

 While going throug
htly peen charged in t

surface that Constable Arif Akbar has rig
sroved against him.

allegation p
RECOMMENDA TION:

ing in view the pbove facts, that the enquiry

it is recommended

s Keepl
agmﬁst Constable driver Alif P AK hal may please be kept pending as the casé"‘ic already
under trial in the coutt, SO further action against Constable Arif Akbar may be taken
| : in the light of court’s decision, if agxeed. ' :
; . Y T ’
-i’;\ 15 b::\.h\( : ".:{'»--j"‘"')“"'j C o “S::‘ ' é) f' ‘\!&, /ﬂ") - /@
j‘ ‘\:C f ;‘//‘Z) . 7, KW / -
SR ¢ R é/E%hn niﬁm@ Y us‘l,mm
e e BUROY 7 -
) v dilE { L : F .
b TtV ~ PO P Sz Dms*owzmﬁwm Officer,
a8 - AT L Mavd
(e,  Takhi Bhal
£ o ,5;( -
O ] }/(-"(f){'
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OTFICE OF TI[
SUPERINTENDFEINT OF POLICE
INVESTIGATION MARDAN
Phone No. 0937-9230121

Fax No. 0937-9230321

- et Lt v B A e

| ;; No. & &7 /PA/Inv: | bated_ 09 _/Déc/ 2020.
f | ' FINAL SHOW CAUSE NOTICE
‘1 Whereas, you Constable Arif Akbar No. 1579, of this wing involved yourself
; in case FIR No. 270 dated 08.05.2020 u/s YDKP CNSA / 15-AA PS Tangi Distt: Charsadda.
’F{-‘l[ | In this connection, during the course of departmental enquiry conducted by ‘

SDPO/Takht Bhai vide his office letter No.1220/St dated 07.10.2020, in pursuance of this ;
office Disciplinary Action ‘No.180/PA/Inv/CS dated 09.05.2020, recommended you tor
Major Punishment. The undersigned agreed with the Enquiry Officer.

Therefore, it is proposed to impose Major/Minor penalty including dismissal as

envisaged under Rules 4 (b) of the Khyber Pakhtunkhwa Police Rules 1975.

Hence, I Muhammad Ayaz, SP Investigation, Mardan, in exercise of the '

powers vested in me under Rules § (3)‘ (a) & (b) of the Khyber Pakhtunkhwa Police Rules x
1975, call upon you to Show Cause Finally as to why the proposed punishment should not be 1

awarded to you. i

&
Your reply shall reach to this office within 07 days of receipt of this notice, 5
' failing which it will be presumed that you have no explanation 1o offer.

You are liberty to appear for personal hearing before the undersigned.
” v
{

. A o . ‘ HE
Superintendent of Police, oo
Investigation Mardan. "

d:\2020 office data\final show cause notice file\final show cause notice to constable arif akbar no. 1579.dock
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1y OFFICE OF THE
(}* 7 SUPERINTENDENT OF POLICE

. 'INVESTIGATION MARDAN
Phone No. 0937-9230121

Fax No. 0937-9230321

et

Dated_2 & /Dec/ 2020.

ORDER ON-ENQUIRY OF CONSTABLE, ARIF AKBAR NO. 1579.

This order will dispose-off a Departmental Enquiry under Police

Rules 1975, initiated against the subject official, for involving himself in a

‘ criminal case vide FIR No. 270 dated 08.05.2020 u/s 9D KPCNSA/ 15-AA PS
Tangi Distt: Charsadda, he was placed under suspension vide OB No.05 dated

09.05.2020, proceeded against departmentally through Mr. Bashir Ahmad

Yousafazi SDPO Takht Bhai vide this office Statement of Disciplinary

Action/Charge Sheet No. 180/PA/Inv/CS dated 09.05.2020, who (E.Q) after

fulfilling necessary proceedings, submitted his finding report vide his office

No.1220/St dated 07.10.2020, rec'ommending alleged official for major

punishment. The undersigned issued Final Show Cause Notice to the official

who appeared in orderly room, and heard in person.

In light of personal hearing, the alleged official failed to satisfy
the undersigned, therefore, awarded him “Major Punishment of dismissal from
service” with immediate effect, in exercise of the power vested to me under
Police Rules-1975

®

OB No. /8~
Dated: - _2 g /¢2 12020.

Superinte?la of Police,
Investigation, Mardan.

~
Copy forwarded for information & necessary action to:-

1) The Regional Police Officer, Mardan, please.

2) The District Police Officer, Mardan.

3) DSP/HQrs Mardan.

4) SDPO Takht Bhai w/r quoted above.

5) Pay Officer, Investigation Bureau.

6) E.C, District Police Officer, Mardan.

7) OSI, District Police Officer, Mardan with ( ) Sheets.

ATy, IR T
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6. -LEBAVE, ABSERCE ARD BREAXS IN SBRVICH

. All periods not counting ‘‘approved service’’ to be entered in red ink.
. w g TttA )

1 2

3 ! ) ¢

..

escription of leave <. e., privilege, hospt
tal, sick leave, or furlough, ur of absence,
No. of District or forfeiture of approved service.
Order

EXTENT '
t
i
i
!

|
{ i All entries to be initialled. by Superinten-
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' BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

Service Appeal No. 7426/2021
Arif Akbar Ex-Constable No. 1579, District Mardan.................ccoeuens Appellant.

VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa Peshawar and others
............................................................................................ Respondents

AUTHORITY LETTER.

Mr. Atta-ur-Rehman Inspector Legal Branch, (Police)
Mardan is hereby authorized to appear before the Honourable Service
Tribunal, Khyber Pakhtunkhwa, Peshawar in the above captioned service
appeal on behalf of the respondents. He is also authorized to' submit all
required documents and replies etc. as representative of the reSpoHdents
through the Addl: Advocate General/Govt. Pleader, Khyber Pakhtunkhwa

Service Tribunal, Peshawar.
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Addresa: High Coun Bullding, Peahawar. ' Exchangs No 9213833
Tel. N0.091-5210119 ) Fox MNo. 0919218270

SUBJECT:- APPEAL_UIS 417 CrPC_AGAINST THE JUDGMENT/

ORDER DATED 13/04/2021 PASSED BY THE LEARNED

DITIONAL SESSION JUDGE! JSC, CHARSADDA AT

TANGL IN CASE TITLED "STATE VS SAEED ETC, HAS

BEEN ACQUITTED VIDE FIR NO. 270, DATED 08/05/2020,

CHARGED U/S__15-AA, P.S TANGI__ DISTRICT
CHARASADDA.

Sir,

I have carefully gone through the available record as well as

opinion rendered by leamed Law Officer, the undersigned agreed with the

~ opinion referred herein above, hence instant case is not fit for filling an
appeal before Hon'ble Peshawar High Court.

Ld. Advocate-Geneml
Khyber Pakhmnkhwa
eshawar

- Secretary to Govt: of Khyber Pakhtunkhwa,
' Home & Tribal Affairs Department, Peshawar.




OFF F N
No______ 1AG detad = o2
Address: High Count Bultding, Peshswar. Exchange m‘
Tel. NO.OD1-921101) Fax No, o::':z.uza:zm
SUBJECT:- 7 ¢

Sir,

Ié
ORDER DATED 13/04/2021 PASSED BY TH
ADD!TQNAL SESSIONS JUDGEMSC. CHARSADDA AT
TANG), WHEREBY THE ACCUSED/RESPONDENT IN
TITLED “STATE VS ED ETC", HAS EN
ACQUITTED VIDE FIR_NO.270_ DATED _08K5/2020.
CHARGED WS _15AA.__ P.S. _TANGL _ DISTRICT
CHARSADDA.

Ihammdulymﬂmhﬂnﬁnbmduﬁdw

perused the Judgment’Order dated 13/04/2021, delivered by leamed

Additional Sessions Judge/JSC, Charsadda at Tangi and after examining
the same | am of the opinion that the above titled case is not a fit case for
“Tiling an appeal before the Hon'ble High Court, on the foiowing:-

-

GROUNDS:-

That a well reasoned legal and lawful Order has been passed
by the leamed trial Court, the same suffers from no legal flaw or
irregularity, hence, required no interference. .

Md&spiteofpﬁminfoamﬁoﬁnohdependentwihessm
associated to witness the recovery proceedings which is
otherwise violative of the mandalory provision of seclion 103
Cr.P.C.

That the prosecution failed to establish that who brought the
'Murasila from the spot to the Police Station at that the said
witness whether only brought the Murasila or something else.

That the original register No.19 was neither produced in the
Court nor any justification was provided in this regard.

Thatﬁtepetusalofevidenoebyﬂlepmsewﬁonremlsm
there were major contradictions in the statements of the
pmseouﬁonuﬁumsesregaming:hetiningaldi’felm




_proceedings right from the recovery to the subscribing of the

Murasila and registration of F.L.R.
6. That the prosecution has falled to prove ‘his case through |
reliable, legal and convincing evidence beyond reasonable
" doubt. ‘

7. -That there is no legal or reasonable grounds available on Eecord
to file the instant appeal.

ble opinion the

casemhand:sndﬁtforﬁlinganappédnmu be a fu .
exercise and wastage of pmclousmofﬁm'b'e High Coult.

Secreté to Govt: of Khybef Pakhtunkhwa,
Home &ql'nbal Affairs Department, Peshawar.

|
| ' ,.
| Keeping in view the above, in my hum




KHYBER P AKHTUNKWA : All communications should be |
CRCE T addressed to the .Registrar |

SERVICE TRIBUNAL, PESHAWAR | KPK Service Tribunal and not

any official by name.

’ o Ph:- 091-9212281
No:_ MTY /ST Dated: 24/ 8 2/2022 Fax:- 091-9213262 °

To
District Police Officer,
Mardan.
Subject: JUDGMENT IN APPEAL NO.7426 Mr. Arif Akbar

i I am directed to forward herewith a certified copy of judgmeht dated
11.05.2022 passed by this Tribunal on the above subject for compliance please.

Kncl:As above

REGISTRAR |
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR




