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° Service Appeal No.7129/2021

Date of Institution 02.08.2021
Date of Decision 22.07.2022

Dr. Muhammad Israr Ul Hag, Management Cadre (BPS-18), posted as
District Health Officer, District North Waziristan.
(Appelliant)

VERSUS

The Chief Secretary, Khyber Pakhtunkhwa, Peshawar and thfee

others. ‘
(Respondents)
Noor Muhammad Khattak,
Advocate For appelilant.
Muhammad Adeel Butt, 4
Additional Advocate General .. For official respondents #1 to 3.
Yasir Salim, _
Advdcate For private respondents # 4.
Rozina Rehman Member (J)
Fareeha Paul Member (E)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The appellant has invoked the

jur‘zsdiction of this Tribunal through above titled appeal with the prayer
as copied below:
“On acceptance of this appeal, the impugned Noi&ficatipn
dated 09.07.2021 may very kindly be set aside to il ex-z;é;}.i

of posting of the brivate respondentNo.4 against "“t’h_e post

occupied by the appellant and ‘the respondents may kindly be
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directed not to transfer the ap;)ellant from the post of Iéistrict
Health Officer,-District North Waziristan”. !
2. Brief facts of the case are that the appellant is the errélployee of |
- the respondents’ Debartment and belongs to Managemént (%adre who
was lastly transferred to the post of District Health Ofﬁicer North
Waziristan on 06.03.2029. ‘He assumed the charge on 10.0§3.2020. It
was on 11.09.2020 when appellant was prematurely transff’erred and
posted at the disposal of DG Health Services and one Dr. iMuh‘amad
Ikram was posted against the post of appellant. Dr. Muhamrrzlad Ikram
was suspended with immediate effect on 17.09.2020 and transfer
order dated 11.09.2020 was never actualized, resultantly,;?appellant
was allowed to work on his own post of DHO District North V\E;/a-ziristan.
Feeling aggrieved from the suspension order, Dr. Muhamnaad ikram
preferred writ petition and got a stay order. In the m%eanwhile, |
- appellant was performing his duty as DHO North Wazirista?n. During
"pendency of writ petition another transfer order was if'ssued on
08.01.2021 but the same was suspended by the august Cofilrt and it
was on 09.07.2021 when private respondent No.4 was posttied against
the post held by the appellant in utter violation of postin%] transfer
policy. Feeling aggrieved, he filed departmental appeal whic§1 was not
responded to, hence, the present service appeal. :

3. We have heard Noor Muhammad Khattak Advocaté, learned

1

counsel for the appellant, Muhammad Adeel Butt, learned 'fAdditionaI

H

Advocate General for official respondents No.1 to 3 and Yésir Salim

Advocate for private respondent No.4 and have gone thfough the

H

record and the proceedings of the case in minute particular:fs. |




‘4‘. Ndor Muhammad Khattak Advocate, Iéarned céunsel for the
appellant -argued inter alia that Notification dated 09.07.2021 to the
extent :)f private réspondent No.4 is against law, facts and norms of
natural justice, hence, not tenable and'liable to be set aside. He
submitted that the appellant was not treated in accordance with law and
rules and as such respondents violated Article-4 & 10-A of the
Consti‘tution of Islamic Republic of Pakistan, 1973. It was further
submitted that the impugned Notification dated 09.07.2021 was issu;ed |
by re_spondent No.2 in arbitrary and malafide manner and that private
respondeﬁt No.4 belongs to General Cadre, but even then,_ ﬁe was
posted againét the post of appellant who be_Iongs to Managéiment
Cadre.A Lastly,l he submitted that the impugned Notification is nof in the
best interest of pﬁblic service and is violati\)e of Clauses-I, IV & XIlI of

the transfer posting policy of the Government of Khyber Pakhtunkhwa,

therefore, appeal may kindly be accepted.

5. Conversely, learned AAG assisted by the learned counsel for

_private respondent No.4 submitted that appellant is an-employee of the

Health Department who was in BS-17, howéver, was posted as DHO
North Waziristan in his own pay and scale (OPS) vide Notification dated
06.03.2020 and that holding post on the basis of OPS does not create
any vested right in favor of incumbent and that Notification dated 11
September, 2020 was never questioned lby the appeliant at any forum
vide which he was transferred from North Waziristan and his services
were placed at the disposal of Director General of Health Services. He
contended that Dr. Muhammad Ikram filed a writ petition before 1{;":e '
Peshawar High Court, Bannu Bench and fhat Dr. Ikram Ullah was

performing his duties as DHO North Wazirjstan till the impugned order
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dated- 09.07.2021 an.d': that t,rané%ef:iﬁ:j‘fi“fication of Dr. ikram Ullah was
issued _however the same was suspended by the august Peshawar High
Court, thus, Dr‘. Ikram Ullah remained as DHO. Nérth Waziristan which
is sufficient to prove that he performéd his duties at North Waziristan
instead of appellant. Lastly, he submitted that private respondent No.4
was transferred vide Notification dated 09.07.2021 in place of Dr. Ikram
Ullah and that neither the appellant has been posted nor transferred
from the post of DHO North Waziristan. 'He,~therefore, requested for

dismissat of the instant appeal.

6. =~ From the record it is evident that Dr. Muhammad Israr Ul Haq
the present appellant (Managemen.t Cadre, BS-17) Medical Officer Rural
Health Center Domel Bannu was transferred and posted ‘as District
health Officer, North Waziristan in his own pay and scale with
immediate effect vide Notification dated 6% March, 2020. In
compliance, he assumed charge on 10.03.2020. It was on 11t
September, 2020 when the present appellant was transferred and his
services were placed at the disposal of Director General Health Services
while one Dr. Muhammad Ikram Safi, District Health Officer Koiai Palas
was transferred and posted as DHO Tribal District North Waziristan. In
the meanwhile, departmental proceedings were initiated against Dr.
Muhammad Ikram and he was suspended vide Notification dated 17"
September, 2020. He was directed vide Notification dated 18"
September, 2020 to report to Directorate General Health Sérvice
Khyber Paklhtunkhvwa. He challenged his suspenéibn order in the auqust
Peshawar High Court. In the meanwhile, he was transferred from North

Warziristan and his services were placed with the Director -Glenera!
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Health Services, while one Dr. Atta Ullah Khan was transferred'-and
posted as DHO North Waziristan. He also chaiiengéd his transfer order
in the august Peshawar High Court in CM No.3-B of 2021 in Writ Petition
N0.886-B/2020 and vide order dated 11.01.2021 of the august
Peshawar High Court, Notification dated 08.01.2021 vide which Dr.
Tkram was transferred to DG health Services and Ata Ullah was
transferred and posted as DHO North Waziristan was suspended. .

7. From the above discussion, it is very much evident that the
present appekllanvt‘after gett@ng transferred on 11" September, 2020
never remained on the said post till today. Learned counsel for
appellant was asked in respect of his current status and he frankly
conceded that he is not serving as DHO North Waziristan and that he
is getting salary from somewhere else. It is very:rnuch astonishing that
the impugned order does not find mention of the appellant. The
operation of impugned order was suspended by this Tribunal vide order
dated 05.08.2021 to the extent of appellant and respondent {}Jo.4..An
implementation petition was also submitted. The appellant is ‘no,t
serving there and he has been transferred and getting. his salary from
the post where he is now serving and he is no more there in District
North Waziristan, therefore the Notification dated 09.07.2021 was
properly issued whereby, services of Dr. Ikram were placed at the
disposal of District Health Officer Mardan and Dr. Hafeez Ullah Deputy
Director EPI for Merged Districts Peshawar was transferred and posted

as District Health Officer North Waziristan in his own pay and scale vide

Notification dated 09*" July, 2021.
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8. In view bf the above dis¢iission, instant service appeal is

. hereby dismissed. File be consigned to the record room.

ANNOUNCED.
22.07.2022

(F@m

- Member (E)
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4y ORDER

22.07.2022 Appellant present through counsel,

Muhammad Adeel Butt, learned Additional Advocate
General alongwith Safi Ullah Focal Person for respondents
No.1 to 3 present. Private respondent No.4 present through

counsel.

Vide our judgment of today of this Tribunal placed on
file, instant service appeal is hereby dismissed. Parties are left |

to bear their own costs. File be consigned to the record room.

ANNOUNCED.
22.07.2022

_ 14
4 ‘ (Fargeha Pﬁl) (RozingRehman)
Member (E) r(J)
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05.11.2021°™
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Appellant present through. counsel.

Kabir Ullah .Kh_att'ék learned .‘A"c:i’aitional Advocate General

for ofﬁciél respondents present. Counsel

respondent present.

Req[:est “for adjournment was made or

for private

behalf of

appel'lant; ‘granted. To come up for arguments on-

25.11.2021 before D.B.

(Rozina Rehman) if-‘\ﬂ, ) ‘ C

Member (J)
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23.09.2021 : ‘Counsel for the appellant and Kabriullah Khattak,

Addl. AG for the official respondents and’ counsel for

private respondent No. 4 present.

Due to shortage of time, arguments could not be
heard. Case is adjourned t0 22 . Jo-2J for argumehts.
before the D.B. In the meanwhile the operation of the
impugned order shall remain suspended to the -extent of

‘appellant and respondent No. 4 till the date fixed. -

~ (Rozina Rehman) : Chgigman
Memiber(Judicial) -

22.10.2021 * Junior of learned counsel for the appellant present.

Mr Riaz Paindakheil, Assistant Advocate General aldngwith

Mr._‘ZiauIIah Depufy Secretary for official respondents No. 1 to 3
present. Nemo for private respondent No.4 -

Former made a request for adjournment as senior chmseI o
for the appellant is busy before Hon'ble Peshawar High Court
Peshawar. Adjourned. To come up for arguments on 05.11.._2021'
before D.B. Private respondent. 4 be put on notice for the date

ﬂxed\/\) ' Q
(ATIQ UR REHMAN WAZIR) (ROZINA REHMAN)
MEMBER (E) MEMBER (J)
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Muhammad Riaz Khan - P_aindakheil Assistant -Advocate

General.for the respohd'ents present.

Mrs. Rozina Rehman learned Member (Judicial) is on*
leave, therefore, case is adjburned. To come up for arguménts
on 07.02.2022 before D.B. |

| -
-

—

(Salah-Ud-Din)
Member (J)

\DULL jco-je,-}frememé @a‘ e
Jhe Case (%

7,02 ‘2—02'2'

Hen bl Chairman 1! :
QJU.W'YY)-&D( Lo Come Up !.AY fhe

S oS befsyre om- _31';’08~),o-7,1__
awleée. 2 |

22.06.2022 Counseél for the appellant present. .

Naseer Ud Din Shah learned Assistant Advocate

General for respondents present. !

|
Former made a request for adjournment in order to

prepare the brief. Adjourned.. To come up for arguments on

[9 /0 [ 2022 before D.B. (v/# fa;f Charce

(Fareeha Paul) ) ' (Roziha Rehman)
Member(E) ‘ Member (J)

24.01.2022 . - Learned counsel for the appellant present. Mr. g -




25.11.2021 = - Proper DB is not available,‘?"t’hé'ré'f.prve, thé case’ is _ \\
adjourned to/'_;/ J&JFR. for the sam%%efore % | ‘

A\

. . '\

%
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17.12.2021 Mr. Noor Muhammad Khattak, Advocate, fdr the appellant
present. Mr. Asif Masood Ali Shah, Deputy District Attorney for
official respo'ndent,s No. 1 '.'to 3 present. Clerk of learned coghsel
for private respondent 4 prgsent and submitted an applicétion
for adjournh‘]ent on the ground that learned counsel for private :
respondent No. 4 is ill. Adjourned. To come)'up for arguments or’m-"

14.01.2022 before the D.B.

h/\___/— —iA—Z o )
(Atig-ur-Rehman Wazir) ;© (Salah-ud-Din) :
Member (E) _ Member (J)

14.01:2022 . Appellant present through representative.

Muhammad Adeel Butt, learned Additional Advocate
General for official respondents present. Counsel for privatie.
respondent No.4 present.

» et et ‘:' N ‘.t,‘» \“-‘ P
rathd w4 L N TN [ AR Y

Due to non-avaitability of Mr. Mian Muhammad Member

(Executive), the case could not bej‘,'heard. Adjourned. To come

9

| . : A - . (Rozina Rehman)
' ‘ Member (J)

up for arguments on 24.01.2022 before D.B.




05.11.2021°>  Appellant present through. counsel.

Kabir Ullah'l 'Khatta'k Ieéfnéd Aaditional Advoc;ate General
for official respondents present. - Counsel for private

t

respondent present.

Request for adjournment was made on' behalf of
appellaht; ‘granted. To come up for ar'g:uments on
25.11,2021 before D.B. '

(Rozina Rehman) ;’;\q' ) C
Member (J) SV
v |
|
|
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23.09.2021

 Addl. AG for the official respondents and counsel for.

. heard. Case s adjourned to 22 . Jo-24 for arguments

~ Counsel-for the appellant and ’K_abriullath-hattak,. '

private respondent No. 4 present.

Due to shortage of time, arguments could not be

before the D.B. In the meanwhile the operation of the

L '
nl\ '1;‘! .

«
LS

impugned order shall remain suspended to the extent of '

‘appellant and respondent No. 4 till the date fixed. -

. 22.10.2021

3

(Rozina Rehman) : C an

Member(Judicial)

. Junior of learned counsel for the appellant present.

Mr Riaz Paindakheil, Assistant Advocate General alongwith

Mr. Z~ia‘ullah Deputy Secretary for official respondents No. 1 to 3
present. Nemo for private respondent No.4 :

for the appellant is busy before Hon'ble Peshawar High Court

| Peshawar. Adjourned. To come up for arguments on 05.11.2021 - |

before D. B Private respondent 4 be put on notice for the date

fixed.

Former made a request for adjournment as senior counsel

—— <

(ATIQ UR REHMAN WAZIR) ~ (ROZINA REHMAN)
MEMBER (E) MEMBER (J)




13.09.2021

Mr. Noor Muhammad Khattak, Advocate for' the appellant
present. Mr. Muhammad Rashid, Deputy District Attorney alongwith
Mr. Ziaullah, Deputy Secretary (Litigation), Mr. Shahbaz Khan, SO
for ofﬂcnal respondents No. 1 to 3 and Mr. Yasir Saleem, Advocate

for prlvate respondent No.4 present.

Reply/comments on behalf of respondents No. 1 to 3
submitted, copy of which handed over to the learned counsel for
the appellant. Learned counsel for the appellant sought time for
reply of the application submltted by respondent No.4 for summary
dismissal of the instant appeal. Adjourned. To come up for reply as
well as arguments on the application for summary dlsmlssal before
the D.B on,13.09.2021. Meanwhile the operation of the impugned
order shall remain suspended to the extent of appellant and

he date fixed. , , C

respondent No.4 4

—t—
(MIAN MUHAMMAD) - (SALAH-UD-DIN)

MEMBER (EXECUTIVE) ' - MEMBER (JUDICIAL) .

Mr. Noor Muhammad, Adyiocate for the appellant
present. MTr. Muhammad Riaz Khan, Asst: AG for official
respondents and Mr. Yasir Saleem, Advocate for private

respondent No.4present.

‘Learned counsel for fhe appellant submitted reply on
application suBmitted by private respondent' No.4 which is
placed on file. A copy of the same is also hapded over to the
respondents. Learned Asst: AG sought tlme for arguments.
Adjourned. To come up for arguments on 23. 09 2021 before the
D.B. Meanwhile the operation of the impugned order shall
remain suspended to the extent of appellant and respondent

No.4 til] the date fixed.

(Mian Muhammad) tiq-Ur-Rehman Wazir)
Member(E) ' Member(E)
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11.08.2021

Counsel for the respondent No. 4 present. Thisfile
-

has been requisitioned on application of respondent No. i

4 seeking early fixation of the appeal and for its

summary dismissal. Application for early hearing

alongwith application for dismissal of appeal have been
placed on file.

Learned counsel for respondent No. 4 contends that
the appellant has concealed material facts from this
Tribunal  and has obtained suspension order by
misleading facts. Although the appeal was fixed for
22.09.2021 before the D.B but in view of the application

- for its summary dismissal, let it be posted for an early

date to get reply of the appellant on the applications of

o e FESPONAENt No. 4 before the D.B on 27.08.2021. Notice

of thé substituted date be issued to appellant/learned

counsel as well as official respondents. -

A

o -
.Y‘




05.08.2021

| argumehts heard.

Counsel for "the abp\ellant present. Preliminary

Learned counsel for the appellént contends that the

transfer of the appellant through imbugned order is

against the posting/transfer policy of the Provincial

Government. Let the respondents be p'iut on notice for '

regular hearing. The appeal is admi:tted’ for regular

. |
~ hearing subject to all legal objections t6 be determined

during full hearing. The appellant is dir!lected to deposit
security and procéss fee within 10 d:i_lys. Thereafter,
notices be fssued to the respondénts fo',r submission of
written reply/comments in office withini 10 days aftér
. : 1

receipt of notices, positively. If ' the written
reply/comments are not submitted withir{ thé stipulated
time, or extension of time is not sought t!ghrough written
applicétion with sufficient cause, the officae shall_ submit
the file with a report of non-compliance. F'iile to come up
for arguments on 22.09.2021 before the D.i,B..

An application has been filed alo_ngwillth the appeal
for interim relief. Notice of the applicationl5| be also giYEE’.;S'_

to the respondents. The operation of the irﬁpugned or&er

shall remain suspended to the extent of ébpellant and

respondent No. 4 till next date. ! m
. ‘ . 'C an
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I"HYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

CHECK LIST

Case Title: Muhammad Israr-Ul-Haq Vv/S HEALTH DEPARTMENT

CONTENTS

YES

NO

This Appeal has been presented by: NOOR MOHAMMAD KHATTAK

v

Whether Counsel/Appellant/Respondent/Deponents have signed the
requisite documents?

s

-

Whether appeal is within time?

Whether the enactment under which the appeal is filed mentioned?

Whether the enactment under which the appeal is filed is correct?
Whether affidavit is appended? -

Whether affidavit is duly attested by competent Oath Commrssmner?

Whether appeal/annexures are properly paged?

ANENEANENENAN AN

Whether certificate regarding filing any earlier appeal on the subject,
furnished?

®

—
[}

Whether annexures are legible?

P
—

Whether annexures are attested?

—
N

Whether copies of annexures are readable/clear?

—
w

Whether copy of appeal is delivered to AG/DAG?

p—t
Y

Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?

15

Whether numbers of referred cases given are correct?

16

Whether appeal contains cutting/overwriting?

17

Whether list.of books has been provided at the end of the appeal?

18

Whether case relate to this court?

19

Whether requisite number of spare copies attached?

20

Whether complete spare copy is filed in separate file cover?

21

Whether addresses of parties given are complete?

22

Whether index filed?

23

Whether index is correct?

24

Whether Security and Process Fee deposited? On

ANANAVANENEANENEANE NN ENENE NN

25

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
Rule 11, notice along with copy of appeai and annexures has peen sent
to respondents? On

<

26

Whether copies of comments/reply/rejoinder submitted? On

27

Whether copies of comments/reply/rejoinder provided to opp05|te
party? On

It is certified that formalities/documentation as required in the above table have been

fulfilled.

LN

Name: - NOOR MOH D KHATTAK
- Signature:
Dated: D2 -08-2021
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

- vhnr Pakhtukhwa
APPEAL NO.?/ Zq 12021 % eeiribunat
Dr. Muhammad Israr-Ul-Haq, Management Cadre (BPS-18), . o4 Z R2e2]
Posted as District Health Officer, District North Waziristan.

............................................... APPELLANT
VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.

2- The Secretary Health Department, Khyber Pakhtunkhwa, Peshawar.

3- The Director General Health Services, Khyber Pakhtunkhwa,
Peshawar.

4- Dr. Hafizullah, General Cadre (BPS-17), under transfer/ posted as
District Health Officer, North Waziristan (OPS), District North
Waziristan.

............................................ RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
NOTIFICATION DATED 09-07-2021 WHEREBY THE PRIVATE
RESPONDENT NO.4 HAS BEEN POSTED AGAINST THE POST
OCCUPIED BY THE APPELLANT IN UTTER VIOLATION OF
TRANSFER/POSTING POLICY AND AGAINST NO ACTION
TAKEN ON_THE DEPARTMENTAL. APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIQD.

PRAYER:

riledto-day That on acceptance of this appeal the impugned Notification
| ,E,y‘”" " dated 09-07-2021 may very kindly be set aside to the extent
ReZIStYar  of posting of the private respondent No.4 against the post
074 0817 occupied by the appellant and the respondents may kindiy be
directed not transfer the appellant from the post of District
Health Officer, District North Waziristan. Any other remedy
which this august Tribunal deems fit that may also be

awarded in favor of the appeliant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as
under:-




. )’*f'

1-

That appellant is the employee of respondents Department and
belongs to the Management cadre, and was lastly transferred to the
post of District Health Officer, District North Waziristan vide
notification dated 06-03-2020. That appellant assumed the charge of
the mention post on 10-03-2020. Copies of the notification dated 06-
03-2020 and charge report are attached as annNexure ......sesses A & B.

That it is important to mention here that vide notification dated 11-
09-2020 the appellant was prematurely transferred and posted at the
disposal of D.G Health Services and one Dr. Muhammad Ikram was
posted against the post of appellant. Copy of the Notification dated
11.09.2020 is attached as aNNEXUIE ..iveiivererrerrensresssernsreessensenes C.

That just after few days vide notification dated 17-09-2020 the one
who posted against the post of appeliant was suspended with
immediate effect and the transfer order dated 11.09.2020 never
actualized in its form, resultantly the appeliant was allowed to work
on his own post of the DHO, District North Waziristan. That vide
order dated 18-09-2020 the transferes of the order dated 11.09.2020
was directed to report to the D.G Health Services Peshawar. Copies

of the notification dated 17.09-2020 and 18-09-2020 are attached as
AN X UN Crauansucennenrnssrasansrsneensentnreonnsnessasnyasasereserosnsesesesnsnsne D &E.

That the transferee feeling aggrieved from the suspension order
dated 17-09-2020 preferred a writ petition No. 886-B/2020 before
the August Peshawar High Court, Bannu Bench and the August Court
vide order dated 23.09-2020 directed the respondents that "they may
continue inquiry proceedings but no adverse order shall be taken
against the petitioner/ transferes”. That in the meanwhile the
appellant was performing his duty as DHO, District North Waziristan.
Copy of the order dated 23.09.2020 is attached as annexure......... F.

That during pendency of the mention writ petition another transfer
order/ notification dated 08-01-2021 was issued and the same was
also suspended by the August Peshawar High Court, Bannu Bench
vide order dated 11.01.2021. Copies of the notification dated 08-01-
2021 and order dated 11.01.2021 are attached as annexure ....G&H.

That as the appellant was performing his duty on his post but vide
impugned order dated 09-07-2021 the private respondent No. 4 was
posted against the post, held by the appellant, in utter violation of
the posting/ transfer policy of the provincial government and the

cadre policy. Copy of the impugned notification dated 09-07-2021 is
AtACHEA AS ANNEXUNE wutrrrririrrermiiersinensesssssersrssevsssessesssssesnnnssss L
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7- That appellant feeling aggrieved from the impugned notification/
order 09-07-2021 preferred departmental appeal on 10-07-2021 and
no response has been given by the respondents within the stipulated

time period. Copy of the departmental appeal is attached as
ANNEXUIE taesarsnenrsnmarensarsnsarsssssesssenssessstssssnrsmsnrsrseressassnnnrsnsnsan J.

- 8- That the appellant feeling aggrieved and having no other remedy but
to file this appeal on the following grounds amongst others.

GROUNDS:

A- That the impugned Notification dated 09.07.2021 to the extent of
private respondent No. 4, placed at serial No. 6 of the impugned
notification, is against the law, facts, norms of natural justice and
materials on the record, hence not tenable and liable to be set aside -
to the extent of appellant and private respondent No.4.

B- That the appellant has not been treated by the respondents in
accordance with law and rules on the subject noted above and as
such the respondents violated Article-4 and 25 of the Constitution of
Islamic Republic of Pakistan, 1973.

the respondent No.2 in arbitrary and malafide manner, hence not
tenable and liable to be set aside to the extent of appellant and
private respondent No.4.

D- That it is worth to mention here that private respondent No. 4
belongs to the General Cadre whereas the appellant belongs to the
Management Cadre and the question/ disputed post is to be held/
hold by official belongs to the management cadre.

E- That suitable person be posted at suitable post, in this respect this
Honorable Tribunal vide judgment dated 09-08-2019 in Appeal No.
823/2019 and judgment dated 07-07-2020 in appeal No. 944/2020
have held that no person from General Cadre be posted on the post
of Management cadre and only the person from the management
cadre be posted on the post of management cadre. So the question
post is one of the management cadre post and the appellant is
belongs to the management cadre but the private respondent No. 4
belongs to the general cadre hence he (private respondent No.4)
cannot be posted at this post. Copies of the judgment dated 09-08-
2019 and dated 07-07-2020 are attached as annexUre o eeerevesssnes K.

C- That the impugned Notification dated 09.07.2021 has been issued by
i
|




-

i, b

F- That the impugned Notification 'dated 09.07.2021 is based on
discrimination, favoritism and ne’p<:)tism,. hence not tenable to the
~extent of private respondent No. 4 in the eye of law.

G- That the impugned Notification datéd 09.07.2021 has neither been in
the best interest of public service nor in exigencies of service, hence
not tenable and liable to be set aside.

H- That the impugned notification dated 09.07.2021 is violative of
Clause-I, IV and XIII of the transfer/posting policy of the
Government of Khyber Pakhtunkhwa. Copy of the transfer/postmg
policy is attached as aNNEXUre wviriviesarnsnarissasassensersarassarasnnsnnss L.

I- That appeliant seeks permission to édvance other grounds and proofs

at the time of hearing.
g

|
It is therefore, most humbly p'rayed that the appeal of appellant
may be accepted as prayed for. {

|

APPELLANT

MUHAMMAD ISRAR-UL-HAQ

THROUGH: .
NOOR MOHANIMAD KHATTAK

E

=)

KAMRAN KHAN™*

AP

UMER FAROOQ

P
| SAID KHAN

ADVOCATES



i~

- Tribunal.

i o

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR

. MUHAMMAD ISRAR-UL-HAQ' . VS HEALTH DEPTT:

AFFIDAVIT

Stated on oath that the. contents of the accom'panylng service

- appeal-are correct to best of my knowledge and belief and nothing

has been concealed from this Honorable Service Tribunal.

DEP NENT

g CERTIFICATE

oy 9!,
//sngSQ‘ .‘JS]O
&F




BEFORE THE KHYBER PAKHTUNKHWA SERVICE AIBUNAL,

PESHAWAR
SERVICE APPEAL No. /2021
MUHAMMAD ISRAR-UL-HAQ VS HEALTH DEPTT:

APPLICATION FOR SUSPENSION OF OPERATION OF

THE IMPUGNED NOTIFICATION DATED 09.07.2021 TILL
THE DISPOSAL OF THE ABOVE MENTIONED APPEAL

R/SHEWETH:

1-

That the above mentioned appeal along with this application
has been filed the appellant before this august service
Tribunal in which no date has been fixed so far.

That appellant filed the above mentioned appeal against the
impugned notification dated 09.07.2021 whereby the private
respondent No. 4 belonging to the general cadre has been
posted against the post of management cadre in utter
violation of law and rules and through the same order the
appellant has been disturb.

That all the three ingredients necessary for the stay is in
favor of the appellant.

That the impugned order dated 09.07.2021 had been issued
by the respondents in utter disregard of law and prevailing-
Rules.

That all the grounds of the main appeal be consider as part
and parcel of this application.

It is therefore, most humbly prayed that on
acceptance of this application the operation of the impugned
Notification dated 09.07.2021 to the extent of appellant and

private respondent No.4 may very kindly be suspended tiil
the disposal of the above mentioned service appeal.

APPLICANT

MUHAMMAD ISRAR-UL-HAQ

THROUGH:
- NOOR MOHAMMAD KHATTAK

ADVOLCATE
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Health Department
Dated Peshawar the 06t .March,_ZQ,ZO‘M}V
NOTIFICATION
NO. SOH{HD)/E-V/2-2/2020 The competent authority is pleased to

ristan .
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OFFICE OF THE DISTRICT HEALTH OFFICER
. NORTH WAZIRISTAN TRIBALDISTRICT AT MIRANSHAH
Iel: (0928) 300788 PAN. (0928) 311662 Email:agencysurgeonnwa20 [ 8@gmail.com =
No. PEMRN/DHO Dated,  /03/2020. /_; '

-~
& ’ L4
‘“‘HH««Mtmunu"uutuunonnonnunnuwntv«wuuununwun y oSN
NNEYRE B
— -

I complianee 10 the Secretary 1ealth Government of Khyber Pakbamkhwa Peshawar Notification

NoSOHTDYE-V/2.2/2020 dated D6-03-2020.

I Dr-Muhammad Isear U) Hag Management Cadre BPS-=17 took over the Charge as District Health

Officer North Waziristan Tribal Districttoday on 10/03/2020 F.N.

Therefore all seeret and deny Seeret correspondence shuuld be addressed on the-name of the

undersigned.

MY SPECINEN SIGNATURE IS GIVEN BELOW:-

Dre. Muhanvncd Iseare Ul Hag District Health Officer,

North Wazivistan ‘Lribal District.

Signature Initial

o W A,
8

03. //
v 7

Attested
(Dr.Muhammad Israr Ul Haq)

District Health Officer,
North Waziristan Tribal District

No // 23' Q// PF/MRN/DHO dated Miranshah the /0 103/2020.

Copy Forwarded to the:-

01. PS to Sceretary to Government Health Department KPK Peshawar.
02. Director Health Services Merged Arca Peshawar,

03. PS 10 Minister for [Health Department. Khyber Pakhiunkhwa.

(4. Director General Health Services Khyher Pakhiunkhwa Peshawar,
05. Deputy Commissioner North Waziristan ‘Tribal Districl,

06. District Account Officer North Waziristan Tribal District.

07. Manager National Bank of Pakistan Miranshah Branch.

08. Munager Muslim Commercial Bank Mirali Branch,

09. All line deparument of North Waziristan Tribal District.

For information und further necessary action,

District Health'Offjcer,
North Waziristan Trib istrict,

-

Scanned with CamScénner
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GOVERNMENT op KHYBER PAKHTUNKHWA /( év/?'
HEALTH DEPARTMENT |

Dated Peshawar the 11th SGP'ZO,ZO'

NOTIFICATION

No.SOR 3 e ) .
: (HD)EV/4"4/pT=' The competent authority has been pleased to order

follow;
SUWVINB posting /- transfor of Management Cadre l)oclms with immediate effect and in

the best o public interese:-
- No [ Name From To . [

7 _ Dr. Muhammag District  Health Offircr Transferred and services phC‘«d
Israr Ul I-\laq (BS-18), ‘Iribal _District ‘at the disposal of Director

. North Wazirismn’(O’PS) ‘General Health Service_s.
2. Dr. Muhammd | District Héaith Officer, | District Health Officer (BS-18),
lkram Safi Kolai Palas (BS-19} OPS A’Fribal District North Waziristan

_ : {OPS) vice Sr.No.1

‘2A Consequent upon the above, Dr. Taj Muhammad, Management Cadre.(BS-

19), District Health Otfficer, Kohistan Upper will look after the charge of District Health

Officer, Kolai Palas until further orders in addition to his own dunes.

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

Copy of the above is forwarded to the:- . ’
Accountant General, Khyber Pakhtunkhwa, Peshawar. _ _
Director General, Health Services, Khyber Pakhtunkhwa, Peshawar,
Director Health Services, Merged District, Merged District Secretariat. - |
District Account Officers (Kolai Palas / North Waz iristan)
Dr. concerned for information and necessary action with thed
copies of Charge Relinquishment / Assumption to this departn
6. Deputy Director (IT) for uploading on official website.

PS to Secretary Health,

LA W

irection to provide
ment for record

UW[, pa[a030

(MUHAMMA RFAN USMAN) '-
SECTION

HEALTH

" Section
Health
. Khyber

Scanned with CamScanner A
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‘GOVERNMENT OF KHYBER PAKHTUNKHWA A7 }

HEALTH DEPARTMENT (g ﬁ?;_{/ |
“Dated Peshawar the 17" Septembm 2020

NOTIFICATION . | | | i

" Mo SO(E)H-11/10-25/2020 WHEREAS, "I‘lhe;'Governor Inspection Team in its fact ﬁx"‘nding inquiry :

communicated to Health Dcpartment Govemment of Khyber Pakhtunkhwa vide letter No. 16-
63"/Inq/GlT/lS/lS48 dated 27.11.2018 has recommended initiation of proper depanmental proceedmgs
against Dr. ‘Muhammad Kabir on the charges of non -registration with Pakistan Medtcal and Dental
Councd (PMDC) : ‘

P

AND WHEREAS, The National - Accountabihty Burea) (NAB) vide_ its letter No. l/34(989)/lw-' :
~ UNAB(KPK) dated 04.01.2019 has also uonveycd 1lul Dr. Muhammad Kab:r S/o Bashir Ahnmd (CNICH
17101- 5671498~3) could not prove the aurhenllmty of degre > and leglstlat:on with PMDC"

' AND WHEREAS, Director Health Services Tribal Districts, Peshaw;u-._ vide letter No."28(_),.93 /DHS /
N . \ : ; ) o v
ADMIN dated 19.12.2018 has also intimated that the rccommendation -of GIT about the said doctor

should be implemented in fetter and spirit.

|NOW THEREFORE, in exercise of the powars umturcd under Rnlc 6, of the Khyber l’akhlunkhwn

i Government Servants (Efficiency & Dlsuplmc) Ruleq 2011, the competent authority IS pfeased to

suspend Dr, Muhammad Kabir with immediate effect, . : ’f?f
: Sdr- L g

R , _ ; B . - SECRETARY HEALTH

KHYBER PAKHTUNKIIWA

findst. of even No. & Date.

Copy to the:

. 1. Accountant Gcneral Khyber Pakhtunkhwa; Peshawm ) L
2. Director General National Accountability Burenu (NAB) w/r to No. 1/34(989)/IW I/NAB(KPK)

: dated 04.01.2019. % -
3. Director Oeneral Health'Services, Khyber Pal'htunkhwa ,.—f-——'/
4. Director Health Services, merged areas, Peshawar. -

5. Secretary Governor lnspccuon Team w/r to letter No. -16- 63"/lnq/GiT/] 8/!548 datcd 27 l t. 20!8
6. Deputy Director (IT), Health Department.  * -
7. PS to Secretary Health, Khyber Pakhtunkhwa.
8. PA to Additional Secrctary-(E&A), Health Depaelment
9.
i

Doctor concerned.

0. Master file.

(

(/‘2"9 w"l«‘v'

wr

= o Ofﬂcer
s ) oo - f"'ephon
: .- » A &{{lwlth secmtaﬂat _
L . ' - Govt: of '
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. GOVERNMENT OF KHYBER PAKHTUNKHWA
~ HEALTH DEPARTMENT

Dated Peshawar. the g Sept, 2020

NOTIFICATION

" No. SOH(HD)EV/4-4/PT., Consequent " upon suSpens1on of Dr.- Ikram Ullah

Khan, D1str1ct Health Officer (BS-18) Tribal District North Waziristan  vide
Notification No. SO€H-H/ 10- 25/2020, dated 17t Sep, 2020; he i is directed to report -

to Directorate General Health Services, Khyber Pakhtunkhwa W1th immediate effect.

| SECRETARY HEALTH
Copy toi the:-

—t

. Accountant General, Khyber Pakhtunkhwa, Peshawar

- Director General Health Services, Khyber Pakhtunkhwa, Peshawar

3. Deputy Commissioner District North Waziristan Notlﬁcatlon referred also
enclosed for information and necessary action..

4. Manager Govt Printing Press with the request to publish gazette not1ﬁcat10n

" on this and enclosed notification.

5. Section Officer (General) Health Department for 1nformatlon and necessary,
payment.

6. District Account Officer, North Waziristan.
7. Deputy Director (IT), Heath Department, Peshawar
8. PS to Secretary Health Department.

N

(MUHAMMAD IRFAN USMAN )
SECTION OFFICER-V
HEALTH DEPARTMENT
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& BEFORE THE HONORABLE prsnAWAR@rtbﬁj
\

- PESHAWAR of"_ P

Q4L "y /gozli)

Writ petition No

liram Ullah Khan serving as District Health f = oD
24N HF’f:txtionf-:r

/
. VERSUS |
Pakhtunkhwa

1. Government of Khyber through Chief

Su,u,teu Y le Secretauat Peshawar.

Health Khyber Pakhtunkhwa Peshawar.

2. Secmtary
Pairitunkhwa

Additional Secretary Health Khyber

Peshawar.
Director Health Services Merged Areas, Peshawar

Diréctor General Health Services KPK Peshawar.

Direcior Natwnal Accountébility Bureau (NAB).
' Respondents

o

" WRIT PETITION UNDER ARTICLE 199 OF THE
ISLAMIC REPUBLIC _ OF

' CONSTITUTION _OF
PAKISTAN, 1973 _AS AMENDED UP-TO DATE . .

Respectfully Sheweth - | .
The Petitioner humbly subm1ts as under:- T -

- .{..._\’I‘hat. the Petxtxoner is 'the law .abiding
J.MW.W’%’-’} akistan and is entitled for all the rights guaranteed by
he Constitution of Islamic Republic of Pakistan, 1973.

citizen of

21 SCP 2020
i
A a.mmll‘ l £ ,.j,‘_'"jjfﬂscopy of the CNIC is attached as Annex ‘A’).
Ny 2. That the Petitioner being a qualified person having the

. degrees of Medical {MD) as well as Master of Public
Health (MPH) Master of Busmcss Adrmmstratwn (VBA)
. the Respondents department appomted the Petitioner




Date of
order or M NG
D S agistrate and tha ‘
proceedings | necessary. ‘ t of partles of ‘kunse{/ \fylhere r
2. | 3 —— ”"n*.';u:‘-’-".’:gx
' Mr. Bashir Khan Wazn' Advocate for
petitionér. ‘ .| :
#******#
Respondents No.1,2 and 4 be put on"ﬁ
; Rt
notice to file comments within fortnight. |
Interim Relief. o =
s Notice for 13.10.:2020. Meanwhile theip|
1 X o o .
respondents may continue the INquiry proceedings but
\ no adverse action sﬁé\l be taken against the petitionef;?i R
Sd/ Justice Ms.Musarrat Hilali,d . .
: Sdl Mr;;}ustice-Sa.htbzada Asadu!lah J- -
Q_ERT\F&ED IO BE

ch

"""?csh(aw" ofs "
Aulhons‘.d Underﬁcmcl . i
adat Ordinance 1984 .

Tt\e Qanun-cShah
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i GOVERNMENT OF KHYBER PAKHTUNKHWA om0

3

N . ! HEALTH DEPARTMENT - L=

~

Dated Peshawar the 08t January, 2020

NOTIFICATION

No. SOH/HD/E-V/4- 4/2020 The Competent Authority is pleased to order

the following posting / chullsfel of the cloutors w1th immediate effect, in the best of

public interest:- o

LS
1

"S. NO | NAME T T TFROM. T T TTo

1. Dr. : lkramulldh: District.- Health Ofﬁccr Report to  Director
magiagement Cadrg (Bb~. (BS- 18), 1 ‘North | General Health
[ - 17) , | Waziristan~ ' 'I‘nbal Services, - Khyber
, .. | District in OPS " | Pakhtunkhwa
2. | Dr Attaullah  |Khan; 'Coordmator (BS 17) District Health Officer
General Cadre (BS-17). | Health- Sector réforms | (BS-18), North
| Ul Unit. (HSRU) Health. ‘Waziristan Tribal
P P V‘-Department - . | District in his own pay
L I R IR I &,scale

' SECRETARY HEALTH
' Govt of Khyber Pakhtunkhwa
Endst of even No & Date. R : ' :

Copy of the:-

. Accountant Generagl I\hyber Pdkhtunkhwa Peshawar

1
. 2. Director General Health Services, Khyber Pakhtunkhwa, Peshawar
' 3. Chief, HSRU, Health Department I\hybcr Pakhtunl\hwa Peshawar.
| -4, DHO. North Waziristgn

5. District Accounts Ofﬁlccr North Waziristan .

6. Deputy Director (IT), I|-Iealth Department for uploadmg on official website.
| 7. PS to Secretary Health, Govcrnment of Khyber Pakhtunkhwa

8. Doctors concerned. . , R

tb
3

- AiLatif-Ur-Rehman)
' SECTION OFFICER (E-V)

COC322-2021 in WP886-8-20 ikram ullah khan vs syed imtaiz ali shah.pdf
{ A v
‘ .
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Dated Peshawar thz 027 Janyae, 205 P ]
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NOTIFICATION N N, ! ,
\\. ~ /o
N
\\jb s

NO. SOH/HD/E-VM-d:’,?O?Q The Compelent Authority is p'zazad tg e

ste sl

&

the following pesting/ tranafer of raciors vilh immediate effsct. in the &

intarest:.

[Sr.f: NAME : FRON: o TG
( (N fkram -_-ljfrﬂ;.—_iﬁﬁf;zrir:: . Heall:  Officer i Report to Direclorais aners:

i), Huth ."'!n;riruatanlf

f‘.ﬁ.‘!n:}gr;mr;n[ Cuilre | (£ J ll-;,.,:gj”P Sorvicen, gl
| (BE-17) | Tdtal Districtin OPS - | Pakhlunkhvia

2 i Or. “Aftaullah  #han, Crocdinator (B5C97) i Drstrict Health Oificer (23244,
.) iGer-oral Cadre l Health  Seclor Reforms { Morth Waziristan Tribal Cistrict
i his own pay £ peale ‘

| (Bs-17) 7 | s (HSRU),  Heallh

'Derarniment

SECRETARY HEALTH
Govt.of Khvber Pa kKhiunkhwa

Endst. of a2ven No. & Dale.

Copy to tho:-

Accountant General, !(I|yhr:-f'Pnf"htunkhvm' Pashivear
Director General Hzallh Soivices, Khyber Pakhlunkhwa, Peshawsr.
Chief, HSRU, Haalth D pariment Khyber Pakhtunkhwa, Peshawer,

O NI s

4 DHO, North Waziristan.

o District Accounts Gificer, Narh Wazirislan,

5 Deputy Direclor (iT), “ealth Department for- uploading on affial
wehsile, ‘

7. PSto Secretary Health, f_'sf_r-.re;rnmem of Khvber Pakhtunkhwa.

8. Doclors concernod.

/\.
s M| _os-2

Sy < (Lafif Ur R’«ihman)
o ;; SECTION OFFIGER (E-v)
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PESHAWAR HIGH COURT. - /"

. BANNUBENCH. " gy !ﬁ"‘

FORM A’

FORM OF ORDER SHEET

" Dateof
ueder or
proceadingy

Order or other pr muedmg:. with slgn ature uf
Judge ().

2
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12.00.2021

Mz Bashir Khan W:mr Advycate tor
petitivner.

» L1 2

J
|
I
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Notice of M be |$>’U¢z:! o me

vrgspondmus for 25.01.2020. \1wm}uie 1hu

m%iﬁaﬁon _doted” 08,2021  shall  vemain

suspended il the dete fixed and skl be recalled.

Vif feamed counsel for the petitioner fiited 1o!

!
appaar before the Court on the datc;-. HEC '

gdi Justicw Ms.Musarrad Hilalfl, 4
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GOVERNMENT OF KHYBER PAKHTUNKHWA (17754 o
HEALTH DEPARTMENT e
Dated Peshawar the July 09, 2021
/
NOTIFICATION
No. SOH(E-V)/4-4/2021. The Competent Authority is pleased to order posting /
transfer of the following doctors, in the best interest, with immediate effect:-
S. NO | NAME FROM , TO
1. |Dr Kaleem Ullah, | District Health Officer, | Report to Directorate
Management Cadre, (BS- | Swabi General Health
19) Services Khyber
| Pakhtunkhwa
2. |Dr Basit Saleem, | Waiting for posting District Health Officer,
Management Cadre (BS- Swabi vice S. No 1
19)
3. | Dr Tariq Hayat (BS-17) District Health Officer, | Report to Directorate
Khyber General Health
Services, Khyber
Pakhtunkhwa
4. |Dr Qasim Abbas, | Deputy Director SHPI, | District Health Officer,
Management Cadre (BS-|Peshawar Khyber Vice S No 3
| 18)
@ Dr. Ikramullah  Safi, | District Health Officer, | At the disposal of
management Cadre (BS-| North Waziristan District Health Officer,
- | 17) Mardan
—ﬁ@ Dr Hafizullah (BS-17) Deputy Director EPI for | District Health Officer,
' o Merged Districts, { North Waziristan in his
Peshawar own pay & scale, vice
S.No S
7. |Dr Zakir Hussain, | District Health Officer, | Report to Directorate
Management Cadre (BS-|South Waziristan General Health
18) Services, Khyber
Pakhtunkhwa
8. | Dr Wali Rehman (BS-18) | Waiting for posting District Health Officer,
: South Waziristan, vice
SNo7

SECRETARY HEALTH
GOVERNMENT OF KHYBER PAKHTUNKHWA

Endst of even No. & date
Copy to the:-

1. Accountant General, Khyber Pakhtunkhwa, Peshawar
2. Director General Health Services, Khyber Pakhtunkhwa, Peshawar
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District Health Officer, Swabl, Mardan Khyber North Waziristan & Sout}(}é

. Waziristan,

Dxrector SHPI, Peshawar

. District Accounts Officer, Swabi, Mardan Khyber, North Waziristan & South

Waziristan. .
Deputy Director (IT), Health Department, with the direction to upload the
notification on official website.

" PS to Minister for Health Department, Khyber Pakhtunkhwa

PS to Secretary Health Department, Khyber Pakhtunkhwa.
Doctors Concerned. :
Personal file of t;hc doctors Concerned.

(Latif-Ur-Rehman)
SECTION OFFICER (E-V)
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GOVERNMENT OF KHYLER PAKHTUNKHWA
HEALTH DEPARTMENT

Datec: Peshawar the July 09, 20:

NOTIFICATION

NO. SQH(E-V114-4I2021 The Competent Autnonty is pleased lo orces
035"?9'" ansfer of the foliowing doctors, in the best pubiic interest, vath immedial:
etfect .

P = LS S ——

. ) T
S.NO | NAME : E EROM ~ o J
1 O Kal g - = t——— et s

! eem  Ulah | Oistnct Healtn | Report o Duetterdie
M"‘”"ge"‘em Cadre | Otficer. Swabt Ceogeal Heath Lrn w2i
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0. Personal file of the doctors Concerned.

District Health Officer, Swabi, Mardan, Khyber, North Waziristan & South
Waziristan, . _

Director, SHP{, Peshawar.

District Accounts Officer, Swabi, Mardan, Khyber, North Waziristan &
South Waziristan, ‘

Depuly .Director (IT), Health Department, with the direction to upload the
no!mcau’on on official website. \

PS to Miruster for Health Department, Khyber Pakhtunkhwa.

PS to Secretary Health Department, Khyber Pakhtunkhwa

Doctors concerned.

el

&WW
(Latif-Ur-Rghman)
SECTION OFF\CERAE-V)
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The Hon'’ble Chicf Sceretary
Khyber Pakhtunkhwa
~Peshawar

e - -—-Subject:-~ DEPARTMENTAL ---APPEAL AG;RINST IMPUGNED

TRANSFER _ORDER_ VIDE NOTIFICATION DATED
09.07.2021 BY THE SECRETARY HEATH KHYBER
PAKHTUNKHWA WITH MALAFIDE INTENTION JUST
TO DEPRIVE THE APPELLANT FROM HIS VALUABLE

RIGHTS.

Respected Sir,

degrees, therefore he has be

That the Appellant is peaceful and law abiding citizen of

Pakistan and serving in Health Department KPK Peshawar.

That the Appellant is inducted in management cadre of the
Health Department as there is two different categories, one

is General Cadre and the other is’ Management Cadre,

though both the Cadre shall have qualificd as MBBS and i

addition for the Management Cadre the MPH Degree i3

mandatory, the Appellant having the same mandalory

en inducted in Management

Cadre.

That the Appellant was rransferred vide notification dited
06.03.2020 and posted as District Health Officer North

Waziristan, thereafter the Appellant assurmed the charge

was performing his duty with great zeal and  zest,
meanwhile without completion of posting tenurc the
Appellant has  been transferred  vide order  dated

11.09.2020.

That after seven days the Secretary Health again i$sucd
another notification in respect of Transfer of the nowty
iransferred incumbent on dated 18.09.2020, the Appeliant

%3 } ¢ 3t t 1oy i i YE1E . ’ 1
Health agd stated that once the newh transier mcumbent
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ansferred in he tighy of

the [ ausemeiom e
e Appellant have the rig pension Order,
¢ right 1 he contine

his previous pOsition. NS service

ik

(o3

«l‘Y‘ I qf‘ll(\ i (){E|(< 1 rl(“ a <
v r')i’)ix)l(‘ht (1 iﬂ ‘il{‘

Hon'ble p
IC“%I 10We
awar High Court Bannu Beneh and nnouonced
* jolagd MR

the said Ord .
G S rders, in whic o
war ? hich on 23.09.2020 an erim reliel
‘as  granted in his ¥ ,
granted in his favour, therefore without issuance of

any Fres > . , .

v Fresh order the newly posted incumbent was continiie
his service wii :

s service without anyv written order of the Competent

g
authority.

6. That the Appellant was adviscd by the Secretary Health for

waiting and further stated that the Writ petition Np. 8806~

B/2020 is pending before the Honble Peshawar High Court

Bannu Bench and 1 have been insur ucted to be wair tll the

final disposal of the casc.

7 That during the pendency of that Wit Petition the

Secretary Health again jssued uamxtw Orcer of he newly
on dated 08.01.2020, w hereby another p

1o bhe transfe ared on the

transicrec serson of

General Cadre has been ordered
transferee has pugnud
peshawar  Hhah

1 NI ¢
said Post, the newly the sach o

CM No. 03/2021, wherein the Howblk

Court suspended the said Order.

. 8. That the Appellant is suffering since His ceansior o ot
feoomsier by Suipuihied

11.09.2020 and continuoushy  the meiier 4% 8
Court in the above

before the Hondle Peshawar High
meniioned Writ Petition, therefore | was having no way oo
challenge the same orders, The secretury Health once again
issued  another  transler Order  on dated  (9.07.2021
whereby the newly posted incus mbent has heen Lranpsferred
1o District Mardan and on his place an monmpetent person
Dr Hafizullah BS-17 has been posted, the Appelinnt wivis

JrUaAsRAERL M daai,

TP oty . w3 ALe ; 2 oy - [ -
aggr}{,\?f;d rom zh'u Sed é{:l sUnited
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9.

Dated: 10.07.2021

Note:

L. R
seceretary  Health

and  now  the inst
: ~ e mstant Department:
Appeal. partmental

That the Appellant belongs £o the Mz o _
entitled to be posted 'o:' Al ;C. Ma'n.a&cmem’ Cadre and
.. £ n Administrative Post and he is
Cllglble tQ be posted on his previous position as his transfer
Was_ issued prematurely and now once again on the place
of Appellant another incligible person has been' posted who
belongs o the General Ca.drc and as per the consistent
views of the Apex Courts that no person of General Cadre

would be pbsted on the place of Management Cadre.

" It is, therefore, humbly prayed that on acceptance of

this Appeal, the Impugned Transfer Order dated

09.07.2021 and ali previous transfer Orders passed by the

Secretary Health KPK of the _Appellant may kindly be

sus'pended / set aside and the Appellant may kindly be

allowed to perfdrm his duty on his previous position as per

the notification dated 06.03.2020

All

Appellant

DR. Israr ﬁ aq
S/o Abdul Rasheed Khan . '
Ex-District Health Officer
North Waziristan

the relevant documents / record is attached nerewith

the instant Appeal.
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09.08.2019

VOMINER
dkMunkliwa

8 crvu.c i'nbunal
eshawar -

BEFORE THE l\” BER P, I"Iﬂ UNKHWA SERVICE !I{IRLm \l
vice A ppeal Noo §23/2019 -

N

o

e e i I

Piate ol e mnlmn ...... 24.06.:01
Diate o 0 h:',,l.,mn e OD08019

3

i

o . . N , ae ' ’
Dr. Hameed Ali S/o Sadal Al svgency Surgeon/Merged Area Disuic
[ urran, ' :

: Appellant
1 i

¥ . N

4 ~ . i

i Versus .

M : 5

|
s

I Chiefl Secretary, Government of Khyber Pakhtunkhiva, Pcs}‘.:{‘war

5
2. Sueretary II( altth DL}) wiment Governiment of K hyber I lLananv

& ¢
Peshawar, (i :
H i
3. Duector General Flealth Services Governiment of Khyber i
B H
Pukchtunkhwa, i’c'jhu Var, b
1
4. Di-Mosen R rvum AMHQ Hospital Parachin:r, :
t ¥
{ Respondents
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i i
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present. Learned cou nhul Tor appellant prescot Mr. Mubamed Jan
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07072019 .
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order duted
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ssuance of the said{' order ¢ wm was \*fl‘hdmwn

vide g
order dated ]4,03.13919 [u Ther argued that the

1mpug,ncd «

:
premature and i uu(_r violation of Imvs rules ;mcl'polic‘.ad
contended that pm‘z'}lc respondent "‘04 h
‘ ;

3 4 7
Agency Surgeon Merged

»
.
13

<

Arew Kurram sinee 201

4. " As againgt lh.\;[ fes
1
counse! for pnvtm, re

1rnc:l Ucpuly District Ao mey

-
learned sponderit No.d, argued that tnes

s
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. . , } %
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;
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MIUL Posl wiereas both the appellant and private

respondent Ne 4 | auong to General Cadre,

: S
7. - Learned counsel for the appellant could not (l(’:monszlmlc that !

1S
I

' . under the relevant riles, how a Medical Officer/Senior Medical Officer
: t I

. , - . } i
ol General Cadre cap be 1ppr>mtcd ag: tinst the Management Cadre post.
- : [
Director Health lSctvices Merged Areas Peshawar has excectled his
1 i
:mliulrily Ly isading g fer pusting order dued 0/.03.2019 in felaion

- and

'
'

L
P
i.
-
l

o the ap pdlanl (H.‘;alb‘ and riva e respondent No.4 (BS-19),
§. In the fight of above he.appellant has not been able -i"o seek

: : ; : : 1

| i

|

K

indulgence of this TAbunal, Consequently the respondent depar{ment is
| s e LA
diveeted 10 appoini f.uilzibf(: o Ticer from Management Czuln.:,iuy,:un::l .

v

ot

the post of Agency Swrgeon Merged Area Kurram, within 15 lys of

; U T : I

the recept of this }1[]1’ neat. The respondent department s further | ‘
. [ U

i :

——— L E

=

directed 1o recall .i:aH the transfer posting -ordeis of Medical

: 3
|
|

M

“Officer/Senior cdamt Officers against the posts of Managsment| |
j A

: CI('!L The pu.,c.u suvmt appeal bs disposed of in the above noted
! : i

! terms., Parties are Eul‘.‘ to bear their ‘own costs. File be copsiene Jl {0 the

! 1 [ .

] . N . ! ;
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;

|

I

|
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL . PESHANRRSS
Service Appeal No. -944/2020

Date of Institution ... 03.06.2020
Date of Decision .. 07.07.2020

Dr. Muhammad Zarin, Ex-Depﬁty Director EPI, Merged Areas, Peshawar.

-—— -

o= zellany
VERSUS -
Govt: of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat, Pesh_awar
and six others. - ’ : (Respondents)
MR. ASIF ALL SHAR,
" Advocate : . - cor-appellani.
MR MUHAMMAD JAN, " "
Deputy District Attomey

-MR. NAVEED AKHTAR

Advocate - For respondent Na. 7

MIAN MUHAMMAD IR - MEMBER(Esecitive)

-HAMID FAROOQ DURRANI - CHAIRMAN ,
JUDGMENT: .

MIAN MUHAMMAD, MEMEBER:. A

sel for the

guments of learned coup
parties heard and recorg perused.

02.  Brief facts of the case are that the appeliant belon

‘ 85 10 general cadre ang
i

DHO Office, Mohmand 2,
posted as Assisiant Director EP] ,(BPS-I_SJ Merg%ea Disuict§ in his own ﬁay

Médical Officer (BPS-I?)_, Who was attachey 0

then

scale vide notification dated 01.08.2019. He was piérfo'rming his duties as Assiseant
. . ! . '

o

" Director EPI (BPS-18), ﬁirecto’rat'e Health Ser\(icé,s Merged Arcas Peshasvar when |

anciner notification of his transfer was is.su-.id on 28.04.2020 and private
- . ! .

X[
8. =
RS M
/{:{5- /_\ o,
AN . i

For respondents No. 1 10 6
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Respondents-No.7 i.e Dr. Mushtag Ahmad (BPS-iS) of Management Cadre was : !
;;osted as Assistam.-Director EP1 (BPS-13) in Directora!e Health Service~' Merged - te
Arcas Peshawar. Thc appcllam feeling aggrieved with the nouﬁcanon dated
- 28.04.2020 (unpugned order) preferred depanmental appeal on :O 04.2020 which

was filed/regretted on 18.052020, hence, the instant service appeal.

03. | Leamned counsel for Appe!lam,vehememl; contended that the appellant has

been a'ax;sferred' ﬁ-eq!';entlyv,ﬁ’oni-'thc. one-post to another making him rolling stone .
. w:thout compleuon of his normai temn'e wh;ch is ‘one of the basic rights, part of the

terms and condzt:ons of service of lhc appellant of whxch he has protection under

Tenure Pohcy, He furtber argued that the appellam has been targeted on the illegal.

and unlawful directions of lhe political figures and the impugned’ order dated

28. 04.2020 has been issued in utter disregard to the principle of fairmess, merit and . b

¥ transparency. Moreover, loe appellant has been made a.victim of discrimination,
-demerit, partiality and favoritist due to the reason that he.had .conducted an
impartial enquiry against the- illeg@lA ‘appo'i?itipem/rccruiunem of PSDP’s itaff. He

't_herefqre, requesied that the impugned order be: set aside and ‘el the appcl"lam

" continue to cémpictc his normal ten-ure égainsn ic post of Assisiant-Director (BPS-

18) EPI where he is still holding the charge on the Dbasis of status quo/stay order

!.

sd

granted bv the Services Tribunal on 05.06.2020.

° ’ggmd counsel for the appellam on the ground lhi\f the sppeliant was a BPS-17 ' o g
- . . R . -
Officer and posted against the clcvatcd position of BPS-18 in his own pa\ and

scale. Private Respondent No.7 ‘is a well quahﬁc}d officer.in BPS-18 from the

Scanned wnth CamScanner
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: 'lM'inagcmcm Cadre and as

. contended that the qucsuon of non-

yal ff” assailing that the

such no vnolanon of lhc law or mles has been made by

post falling in 5?S-17. He n:::r»d to Section-1J of the Khy - Pukhtunkhws Covil
v Servants Act, 1973 read Wwith Rule-7(2) qf Khyber Pakhtunkhwa Civil Servants

(Appointment, Promotion and Transfer) Rules 1989  and argued that the
: fundamental law has an ovéniding effect over p;)licy and in case of exigency the

goverament may make adjustmcm in public i interest He further co::

a\*niiabit‘uy of an nppropnale!sultal:le officer f:om Managemcm Cadre has becn

poslcd agamsl the posnuon as Assistant Du'ector EPI w

carries hmhcr msponsxbnht:cs Morcovcr no d:shkmg for enquiry conducied by the

~ appellant is exhibited anvw‘lere in the nolmcauon 1o establish that the apr.2.unt has

been victimized for the said deed. Moreso, the transfer order has been issued aﬁer

four months of the cnquu'y rcport subrmncd by the appcllant in hlS Capacity as
cnquny offi icer. 2

05.  The leamed Deputy District Anomey relied mamiv on the replies/

arguments
of the leamed counscl for private Respondem No 7 and produced a recent JUdLanl

of the Khybcr Pakhtunkhwa. Scrvuces Tnbunal in Serwcc Appcal No. 1968/2019
(Fateh  Khanevs-Gowr: of ‘Khyber “akhlunkhwa) dated 25.06.20:¢ He also
complsancc with the tenure policy does not arise
because the appellant has, rightly been posted in ius own cadre (Generyl udrc)

uccording 1o his pay scale (BPS-17), therefore, no v;oluuon of law and fules hag
been made by the Respondceats, He also pointed out lhat the A sppetlamt way i ding

higher post (BPS.i8) in hks own pay und scale ynd refcncd W

‘:CMR PEBY (2014)
practice of sppointment on ors: ({Own l'
Sy

ay Scale) basis had
‘i’b beeq discouraged by the wugus Supreme Coun, s

it did nat have any

dlslodbm;, the appellant fram higher post of BS 18 and postmg h1m in an‘equivalent

wided that on ‘

hich is a BPS-18 post and

M_Mwmr\? %{iﬁ
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sanction of law. The learied Deputy District An&mcy drcw

attention of the Bench

r 10 yet another notification 1ssued by Du'ecior Health Services, Mergcd Areas on

18.06. 2020, whereby. the servxccs of appellant have been placed at the disposal of

District Health Officer,. Nonmand far ﬁ;r‘.m.r postmg against the vacant “:..uon of

. Medlcal Ofﬁcer (BPS -17). He tllerefore rassed a question that did the appellant

assalled it on the : ground that when the Impugned transiz;

28 04 2020 was . held in; abeyance by Sccretary Health on 16.06.2020 hoxx come
Dlrector Health Scrvnces Merged Arew ¢an issue yet another wansfer order of the

Appellam and 50 rnuch 50! 1hat the post is held by the Appellant on the strenath of

stav oxder granted by thc Servxccs Tnbunai on 05.06.2020.

Yy

“CONCLUSION: - -

06. In the-light of a"rguments édVaﬁeed by the parties and indepth "perusal of

.- available record we have mxved at the - co*lcluswn thai e Appellam bel .o an

oﬁicer of General Cadre ih BS~I7 was posted aaamst hxgher post BS-18 menuonmg

specifi cally “in his own pay and scale”, On avanlabxhty of an OfﬂCcr in BS 18 from

the: Managemem cadre the Appellam was rightly: posted back in his original cadre

at.d pay scale. Threfore hc was not affected in anyway by the

datcd 28.04.2020. - - \’

07.  For what has been, discusséd,abbx}é it i's important to note here that the

official Respondents %ad been dll’"

cted llwough various  judgmeins not 1o

' intermingle the posts in two cadres a
A’! T ES

?GE

nd post otﬁcxals from ‘one cadre 1o the other,

§
spondcnts howcvcr have- remamed at

loss in ' compliance thereof. It is a

make a depamncntal appeal agamst it or othcrwase? The learned counsel for the

appellant expressed lns 1gnorancc about the issuance of suth office order and :

notification duted |

=mpugned “oraur

Scanned with CamScanner
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- : l"’ks?

somy state of affairs tha: the policies of Govemment/ruies are defined 5y the -

responsible ofﬁccrs for adjustmcm and convemence of their blue eved.

08. We therefore, dismiss the appeal in hand and stay granted on 05.06.2020 is

hereby withdrawn. Parties are lelt to bear-their owa costs, Fije O¢ ronsigned to the

record room. ‘ ’ a o '. y :
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- .| . GOVERNMENT OF NWFP -
. " ESTABLISHMENT & ADMINISTRATION |
.. . DEPARTMENT 1|
* . (Regulation Wing)| = .

QY OF THE PROVINCIAL GOVERNMENT,

,:.PQ§$in'g/transferslgqshall be- strictly in public interest and shall' not be e
b\.tsed/niis&:scd..to‘victimiz;]éfthe Government servants }

ALl Govémféént:-sen‘mntg are prohibited to exert political, Administrative or any other LT
~ipressures upon the posting/transfer authorities for seeking posing/transfers of their e
- choice and-against the public interest,

All contract Government employees appointed against specific posts, can not-be
posted against any other post. '

- " The normal tenure of postiﬁlg shall be three years subject to the condition that for the
‘ officers/officials posted in unattractive areas the tenure shall be two years and for the

hard areas the tenure shall be one year. The unattractive and hard areas will be
natified by the Government.

R

While making postings/transfer from settied areas to FATA and vice-versa, specific
approval of Governor, NWFP needs to be obtained

"While maki'ﬁ:g_posﬁngs/transfers of officers/officials up to BS-17, from settled
areas to FATA and vice-versa approval of the Chief Secretary NWEFP needs to
. be dbtained. Whereas, in case of posting/transfer of officers in BS-18 and above,

from settled areas to FATA and vice versa, specific approval of the Governor
NWPFP shall be obtained. .. '

v1 )

All Officers/officials selected against Zone-I/FATA quota in the Provincial
Services should compulsorily serve in FATA for atleast eighteen months in each
grade. This should start from senior most scales/grades downwards in each
- scale/grade of each cadre,
vii) O'fﬁcer. may be posted on executive/administrative posts in the Districts ofA their
don_nmle except District Coordination Officers (D.C.Os) and DPOs/Superintendent of
Police (SP). Similarly Deputy 'Supen'ntendgnt of Police (DSP) shall not'be posted at a
place where the Police Station (Thaana) of his area/residence is situated.
viii)  No posting/transfers of the officer’s/officials on detailment basis shall be made,
ix) Regalrding the posting of husband/wife, both in Provincial services, efforts where
. * possible would be made to post such persons at one station subject to the public P
B - " Interest, ' _ .
" "X) All the posting/transferrin
. - 1

: g authorities may facilitate the posting/transter of |
unmarried female governm : S of the

ent Servants at the station of the residence of their parents,

P"“a&@ regarding months'of March and. July for posting/transfer 'zu.i;d' authorities for |
-, relaxation of ban deleted vide liter Wo; SORVL(ERAD) 1-4N00RIN o\-‘%l,' dated 362008
 Consequently authorifies competent under the NWEP Gov

ernment Rules {bf Business, 1085, ™ .
- District Government Rules of Business 2001, Posting/Transfer Policy and oﬂJ‘{;:{ rules for the time | - T
. ‘being in force, allowed to make posting/transfer subject to-observance of the pglicy and rules, T

Added vide Urdu civeular letter No. SORNI(E&AD)].—M;Z‘@'Q}, dated 21-09-2004
- . : ERER i




1% Pc;sting - Transfell' Policy —-updated till 10 Jan, 20ﬁ9

CewT X)) __'Oiﬁcers/ofﬁclals except DCOs and DPOs/SPs who are due to retu'é within one year
T L nay be“posted on their option on posts in the Districts of their Homicilg and be
I 1 S allowed to serve there fill the retirement
<7 5.7 1pCOs and DPOs who are due to retire’in the near future may dlso be posted in
" the District of their domicile subject to the condition that such postmg would be
' against non-administrative posts of equw'xlent scales;

‘xif)  In terms of Rule-17(1) and (2) read with Schedule-IH of the NWFP Government
' Rules of Business 1985, transfer of officers shown in column 1 of the following table
shall be made by the authorities shown against each officer in column?2 thereof:

, Outside the Secretariat , ' |
‘1. Officers of the all Pakistan Unified | Chief Secretary in consultation with
Group i.e. DMG, PSP including Provincial- | Establishment ~ Department  and
Police Officers in BPS-18-and above. Department concerned with
: : ] the approval of the Chief Minister.
ol Other officers in BPS-17and above to be
posted against scheduled posts, or posts - 3
normally held by the APUG, PCS(EG) and -do- .
* .| PCS(SG). '
3. Heads of Attached Departmients and other
' Officers in. B-19 & above in all the
Departments. -do-

In the Secretariat

{
o
1. Secretaries Chief Secretary with the approval of
‘ ' o the Chief Minister.
! 2. . Other Officers of and above the rank
of Section Officers:
a) Within the Same Department ~ Secretary of the Department
. concerned,
b) Within the Secretariat from one Chief secretary/Secretary
Department to another. Establishment.
3 ‘Officials up to the rank of Supermtendem
- a) W1thm the same Department .
L : Secretary of the  Department |
s . ' ' concerned.’
’ b) To and from an Attached Department
: Secretary of the Dept in consultation
with Head of Attached Department
. ' ‘ concerned.
c)Within the Secretarlat from one
Department to another Secretary (Establishment)
xifi) - Whl].C conmdenng posting/transfer prOposals all the concerned authorities shall keep
* in mind the following: .
a)

To ensure the posting of proper persons on proper posts, the Performance
Evaluation Report/annual confidential reports, p

ast and present record of
service, performance on post held presently and in the past and general
reputation with focus on the mtegnty LT

) of the concemcq i
nsdeed, PO

b “Te 5
) TUTE On present post shall also e taken ity censxdetatm and the
posting/transers shall be in the best public interest.

! Added vide Urdu circular letter No: SOR-VI (E&AD)/1.4/2005, dated 9-9-2005,
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-, * Posting - Transfer Policy ~ updated till 10 Jan, 2009 3

Government servants including District Govt..employees feeling aggrieved due to the -
orders-of posting/transfer authorities may seek remedy from the next higher authority
./ the appointing authority as the case may be through an appeal to be submitted o
" within seven days of the receipt of such orders, Such appeal shall be disposed of .
. within fifteen days. The option of appeal against posting/ transfer orders could be

exercised only in the following cases. . -

-

i)  Pre-mature posing/transfer or posting transfer in violation of the provisions !
of this policy. : _ o

ii)  Serious.and gi'ave personal (humanitarian) grounds.

2. . To streamline the postings/transfers in the District Government and to remove
any irritant/confusions im this regard the provision of Rule 25 of the North West Frontier
Province Distnct Government Rules of Business 2001 read with schedule — IV thereof is

. referred. As per schedule-IV the posting/transferring authorities for the officers/officials
shownp against each are as under:- ’

S.No. | Officers ‘ Authority
1. Posting of District Coordination Officer and | Provincial Government.
. Executive District Officer in a District. _
2. Posting of District Police Officer... Provincial Government . .
3. Other Officers in BPS-17 and above posted in the | Provincial Government , |
District. , : - |
4, Official in BPS-16 and below Executive District Officer in '
: ' consultation with District .
Coordination Officer. '
3. As per Rule 25(2) of the -Rules mentioned above the District Coordination

e Department shall consult the Government if it is proposed to:

a) Transfer the holder of a tenure post before the completioﬁ of his
tenure or extend the period of his tenure. '
b)

Require an officer to hold charge of more than one post for a period
exceeding two months. . '

4, I'am further directed to request that the above noted policy may be strictly

observed
fimplemented. .

L R R N N R N o

All concerned are requested to ensure that tenures of the concerned officers/officials
are invariably mentioned in summaries submitted to the Competent Authorities for
Posting/Transfer. :

+ A{duthority: Latter No: SOR-VI/E&AD/1-4/2003 dated 24-6-2003}.

- . b
s l'lllllllllul.lli.nI‘IlllIl‘llllllllllnll-lilllnl-s--.ln-ll-.llbiil:l-laln_ll

e Coa 1t has been decided by the Provincial Government that posting/transfer orders of all
R .~ the officers up to BS-19 except Heads of Attached Departments imrespective of grades will be
N ' : notifiied by the concerned Administrative Departments with prior approvaljof the Competent
.- Authority .obtained on the Summary. The Notifications/orders should be issued as per. °
" specimen given below for guidance. {i . ,

: All posting/transfer prders of BS-20 and above and'Héads of Attached '
\.} Departments (HAD) shall be issued by the Establishment Department and the Administrative ;-
L Departments shall send .approved Summaries to E&A i
47 Notifications. . '

Department, for ‘issuance of .
Al
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BEFORE THE' HONORABLE KHYBER PAKFITUNKHWA
SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 7129//2021

Dr.Muhammad 1Srar ULHAG «ocveeeie e cetie e Appellant

Versus

PARAWI1SE COMMENTS ON BEHALF OF RESPONDENTS 1 TO 3.

RESPECTFULLY SHEWETH;

PRELIMINARY OBJECTIONS:-

1. That the Appellant has got neither cause of action nor did locus standi to
file the instant Appeal. '

2. That the Appellant has filed the instant appeal just to pressurize the

respondents.
3. That the instant Appeal is against the prevailing Law and Rules.
4, | That the Appeal is not maintainable in its present form.
5.. That the Appellant has filed the instant Appeal with mala-fide intention

hence liable to be dismissed.

6. That the Appeal is badly time-barred.

7. That the Honorable Tribunal has no Jurisdiction to adjudicate upon the
matter.

8. That the instant appeal is bad for mis-joinder of unnecessary and non- \

joinder of necessary parties.

9. The impugned transfer Notification has been issued in accordance with
Section 10 of the Khyber Pakhtunkhwa Civil Servant Act 1973,

¢




P

FACTS

1. Correct to the extent that the appellant is an employee of the Health
Department who was in BPS-17 however was posted as DHO North Waziristan in
his own pay and scale (OPS) vide Notification dated 06.03.2020. It is worth
mentioning that holding post on the basis of OPS does not create any vested right
in favor of an incumbent.

2. Correct to the extent that the appellant was transfer vide notification dated
11.09.2020 however the appellant being posted on OPS had no vested right to
remain posted as DHO North Waziristan. It is further to clarify that the appellant
has never questioned notification dated 11.09.2020 at any forum of law. '

3. Correct to the extent that Dr. Ikramullah was suspended vide notification
dated 17.09.2020 however rest of the para is denied as no such order /
notification has been Annex by the appellant in support of his claim.

4, Correct to the extent that Dr. lkram Ullah filled a WP No. 886-B/2020
before the Peshawar High Court Bannu Bench whereby the Honorable Court vides
order 23.09.2020 directed that the respondents shall not take any adverse order
against the petitioner (Dr. tkram Ullah). it is further clarified that Dr. Ikram Ullah
were performing duties as DHO North Waziristan till the impugned order dated
09.07.2021.

5. Correct to the extent thatnotification dated 08.01.2021 was issued
whereby Dr. Ikaram Ullah DHO North Waziristan was transferred however
the Honorable Peshawar high court suspended the transfer notification dated
08.01.2021 thus Dr. tkram Ullah remained as DHO North Waziristan  which s
sufficient to prove that Dr. lkram Ullah performed his duties as DHO North
Waziristan instated of the appellant.

6. Correct to the extent that private respondent No.4 was transferred vide
notification dated 09.07.2021 in place of Dr. lkram Ullah DHO North Waziristan it
is worth mentioning that neither the appellant has been posted or transferred
from the post of DHO North Waziristan nor did he has any vested right to be
posted against the post of DHO North Waziristan hence the para is denied.

7. Pertains to record however the instant appeal has been filed in violation of
Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974 as the same has
been prematurely filed which is not maintainable.

8. Incorrect as the appellant has not been posted/transferred vide the
impugned notification dated 09.07.2021 therefore no vested right of the
appellant has been violated by the Competent Authority therefore he is not an
aggrieved person hence the instant appellant is liable to be dismissed.




GROUNDS:

A. Incorrect the impugned notification dated 09.07.2021 is in accordance with
law rules and principal of natural justice hence liable to be maintained.

B. Incorrect the impugned notification has been issued in accordance with law
Rules and transfer and posting policy of the Provincial Government. The appellant
has been treated in accordance with Article-4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973.

C. Incorrect the impugned notification dated 09.07.2021 has been issued in
accordance with law in the public interest.

D. Incorrect the Competent Authority has been empowered by Section-10 of
the Civil Servant Act 1973 to utilize services of a Civil Servant by posting him
against any post even outside his cadre.

E. Already replied in para-D however it is worth mentioning that due to
shortage of Management Cadre Staff, Incumbents of General Cadre are posted
against administrative positions in the exigencies of services further the
honorable service tribunal in service appeal title “Dr. Malik Niaz VS Government
of Khyber Pakhtunkhwa”, maintained such posting of the Competent Authority.
The Apex Court in a recent judgment reported is 2021 SCMR 1064 held that
transfer of an employee / public servant fell within the ambient of “terms and
conditions” of service, which included transfer and posting. Transfer and posting
was part of service and it was for the authority to determine where services of
any staff member were required.

F. Incorrect already replied in paras above.

G. Incorrect the appellant has no vested right to challenge the impugned
notification which has been issued the competent authority in accordance with
law.

H. Incorrect the competent authority has been empowered by Section 10 of
the Khyber Pakhtunkhwa Civil Servant Act 1973 to transfer a civil servant at any
time to any other post even outside his cadre or province provided his terms &
conditions of service is not affected .As per dictum, laid down by the apex court,
in 2020 PLCCS 1207 Supreme Court, '

PLACE of service ....Prerogatives of employer...Government servant was required
to serve any where his employer wanted him to serve; it was not a choice or

prerogative of the employee to claim a right to serve at a place that he chose to
serve.

Similarly in another judgment reported as 2004 PLC (CS) 705 S.C. It has
been laid down that civil servant could not claim posting at a particular station or
at the place of his choice. Competent authority, under S 9 of the Punjab civil




servant Act 1974, was empowered to transfer any civil servant from one place to
other at anytime in exigencies of service or on administrative ground.

l. Legal however the respondents also seek permission of this Honorable
Tribunal to adduce other grounds during final hearing.

PRAYER:

It is therefore requested that the appeal of the appellant may kindly be dismissed

p { 4/’1

with costs.

\

Director{General Health Services Secretary Health Department
Khyber Pakhtunkhwa Khyber Pakhtunkhwa
Respondent No-3 - Respondent No-1 & 2
s u)




'BEFCRE THE KHYEER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Appeal N0.7129/2021

Dr. Muhammad Israr UUHaq VS Govt: of KP & Others

REPLY ON BEHALF OF APPELLANT IN RESPONSE
TO THE APPLICATION SUBMITTED BY PRIVATE
RESPONDENT NO 4

R.SHEWETH:

=

Correct that the above mentioned appeal is - pendi‘ng

adjudication before this august Tribunal in which 13.9.2021

date is fixed for hearing.

~ Incorrect and misconceived. That the present application of

the private respondent No.4 is not maintainable in light of
Service Tribunal Act, 1974 and service Tribunal Rules, 1974.

Incorrect and misconceived. That the instant appeal along:

with stay application filed by the appeliant before this august
Tribunal is purely on -merit and this august Tribunal has the
exclusive jurisdiction to entertain the instant appeal under
section-4 of the Service Tribunal Act, 1974.

Incorrect and misconceived. That appellant filed the instant

~appeal against the impugned Notification dated 9.7.2021

whereby the private respondent was transferred against the
post already held by the appellant. That the appellant being
aggrieved from the ibid Notification firstly exhausted the
remedy of Departmental appeal and then filed the instant
appeal under section-4 of the service Tribunal Act, 1974.

Incorrect and misconceived. That the appellant was

transferred the post of District Heaith- Officer, District North
Waziristan vide " notification dated 06-03-2020. That
appellant assumed the charge of the mention post on 10-03-

2020 and started his duty as DHO North Waziristan but -

unfortunately the app.ellant was prematurely transferred and
posted at the disposal of D.G Health Services and one Dr.
Muhammad Tkram was posted against the post of appellant
but the said transfer Notification was not actualized because
of the reason that Dr. Tkram Safi who was transferred vice
the ‘appellant was suspended.by the competent authority on
account of NAB inquiry, resultantly the appellant was

-allowed to work on his own post of the DHO, District North

Waziristan: That vide order dated 18-09-2020 the transferee




of the order dated 11.09.2020+was:directed to report to the
D.G Health Services Peshawar. That the transferee (Dr.

Ikram Safi) feeling aggrieved from the suspension order
dated 17-09-2020 preferred a writ petition No. 886-B/2020
before the August Peshawar High Court, Bannu Bench and
the August Court vide order dated 23.09-2020 directed the
respondents that “they may continue inquiry proceedings
but no adverse order shall be taken against the petitioner/
transferee”. That in the meanwhile the appellant was
performing his duty as DHO, District North Waziristan. That

kdurlng pendency of the mention writ petition another

transfer order/ notification dated 08-01-2021 was issued and
the same was also suspended by the August Peshawar High
Court, Bannu Bench vide order dated 11.01.2021. That

- against the said Notification dated the appellant also filed

Departmental appeal before the appellate authority but
during the pendency of the ibid Departmental appeal the
respondents issued the present impugned Notification dated
09-07-2021 - whereby the private respondent No. 4 was
posted against the post, held by the appellant, in utter
violation ,of the posting/ transfer policy of the provincial
government and the cadre policy. Copies of the record are
attached as aNNEXUre iuiieresissesceireirsenrancoresrarenssssesses R.

Incorrect and misconceived as stated above in para No.5
that the private respondent was transferred against the post
already held by the appellant, therefore in terms of secticn-4
of the service Tribunal Act, 1974 the appellant is an
aggrieved person/civil servant to file the instant appeal.

Incorrect and misconceived hence denied.
It is therefore most humbly prayed that on acceptance of

this reply the application submitted by the respondent No.4
may kindly be dismissed with cost.

Dr. Muhammd Israr Ul Haq

THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE
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To

Subject:

The worth health secretory - /L( /(@/«;loa?g -

Government of Khyber Pakhtunkhwa
Peshawar

DEPARTMENTAL APPEAL " AGAINST NOTIFICATION DATED 11.09,2020 VIDE WHICH -
APPELLANT. BEING MEMBER OF MANAGEMENT CADRE IN BPS-17 HAS PREMATUREL..Y"'}
BEEN TRANSFERRED, FROM THE POSTION OF DHO NORTH WAZIRISTAN AND DIRECTED 10
REPORT DG HS PESHAWAR IN VIOLATION OF LAW/RULES/POLICY GOVERNING THE
SUBIJECT.

Prayer-In-Appeal:

On the acceptance of instant departmental Appeal, impugned Notification dated:
11.09.2020 may be declared as ilegal, unlawful, without lawful authority, abinitio void and
of no legal effect, hence be set at naught and appellant may be allowed to -perform duties
as DHO, North Waziristan till éompletion of normal tenure of service, In the best of justice
and equity. '

Respected Sir,

with humble request and profound submission. It is stated :

1.

That appeallant, being Member of Mangement Cadre in BPS-17 has transferred. By the Competent
Authority, as District Health Officer (DHO), North Waziristan, Vide Notification dated 06/03/2020.
(Copy of Notification dated 06.03.2020 is attached for kind perusal) g

That appellant perfofmed duties with zeal/devotion and outmost satisfaction of the superiorsj.
particularly during the pandemic of COVID-19.2 ' '

That appellant has prematureiy’been transferred, vide Notification dated 11.09.2020, in ulter
disregared to law/rules governing the subject, hence the impugned Notification ibid, deserves to '
be re-visited. ‘ ‘ »

That impugned transfer Notification dated 11.09.2020 is against the posting and transfer policy of
Government of Khyber pakhtunkhwa. As the appellant has been transferred within six months of

his transfer instead, of completion of normal tenure of three years. Hence indulgence of your

. honor i$ imminent for smooth administration of justice.

That any other ground, with the permission of your honor, will be taken at the time of ‘pérsbnal
hearing, if granted. C
It is , therefore , most humbly requested that on acceptance of instant Departmental’
Appeal, impugned Notification dated: 11.09.2020 may be set aside and appellant rﬁay be
allowed to continue duties as DHO, North Waziristan till com;ﬁletion of normal tenure of
posting, so as avoid untoward situation and further complications. ‘ ’

Dated.14/10/2020" ~ APPELLANT
‘ DR.MUHAMMAD ISRAR UL HAQ
BPS-17(WALTING FOR POSTING)
\ ' ’ D.G.H.S OFFICE PESHAWAR
Cell # 0332 9400848
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o Worthy Healtn Secretary, - AR |

C ayernent of ahyber Pakhtunkhwa,

PoMowe T

oo DEPARTMENTAL APPFEAL AGAINST NONFICATION DATED 11 09 2020. VIOt WHIC S
APPELLANT. BEING MEMBER OF MANAGEMENT CADRC N BPS-17 RAS
PREMATURELY BEEN TRANSFERRED, FROM THE POSITION OFf OHO NORTH
WADRISTAN AND DIRECTED fO RCPORT D.G H.5 PESHAWAR, IN VIOLATION OF
LAW/RULES/POUCY GQVERNING THE SUBIECY.

Prayer s Appeob
On acceplance of Instant Departrnentoi Appeal, Impugned Notific otion doted
11 0¥ 2020 Moy be deciared as tlegal, unlawlful, without tawlui guthacity ow
WMo vold and of no legal effect, hence be set at naugh! and appellont may be
atlowed to putform duties as DHO, North Wazkistar il compinton of normal
renure of service, in the best interest of justice and equily
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Rev. proe et Sir.

Svrte e TR 3 R e ondd probeund seDmusstors, oy Lot

+ ¥ o4 Gpe L ant ooarng Member of Moragarnent Cadre in B8P3%-17 has been rarster i
- Ma o ormpotant Avibonty, as Dstect Heotih Citcer ([DHO) Honn waznston  -woe
e ooa o o Jatend: 08 03,7520
{Copy ot Notitication dated: 04.03,2020 is atached los kind perusal)
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. Dute 14710/2020 APPELLANT
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} HAMMAL
‘._ DR.MUMAMMNAD ISRAK UL HAQ
‘ . BPR-17(WALTING r OR POSTING.
R roo- DG HS DFFICL Fx3HANAR
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l‘\ Sutyect, DEPARTAMENTAL APPLAL AGAINST NOBTICATION DATED. 11.0? 2020 VINE WHIT 1
* APPELLANT, BIUING AVEMBER OF AMANAGEMENT CAODREL 1N BP3 17 HAS
. PREMATURELY BLEN TRANSFERRED, FROA THE POSINON OF OHE ND?IH
WATIRISTAN AND DIRECTED 10 REPORI DG H.S PESHAWAR, I VIOLATION 0OF
S AW ZRULES/POLICTY, GOVERNING THE SUBICCT,
: Prayor-ln-Appent:

On acceplance of inslart Deparimcntial Appeot, timpugned Noliication Aated
11.09.2020 may bhe deglarad ay llegnl unfowlul wilthoul towtul avihoilly e
Inftio vold and ol no legal eficct, hence be set al naught and appaltant may e
allowed to porom duties as DHO, North \Wazilstan Hl completlun ol normoi
fenure of service, In the bast intetes) of Justice ond eqully,

TESTETEREREER

Respeclied Sir,

IR humite seQuest GNd rotound suldnvsanne 1l g §1atec:

1.

The' cppelant, bemng Memiror of Manageman: Cadw .
By the Compelent Aulhosty, as Dsidet Heaitihv Oifuse
NolFeonon duted: 06 03,2020,

(Copy of Naotification daled: 04,.03.2020 is altached tor kKind perusal)

?‘;? R I T SRRt R
[T Y]

'
Ty terseter AN grro - a-

ot appelont perdomed dules walh raal/devolion ond oulmost sabsia=nen b 1
supenors, poriculany dunng 1ne Pondenuc of COVID 9. -

™o appelont hos premalurely been ronstenrad, vide Noufiicohon datay v .9 5 .
uitat dsregard 10 law/rules Qoverming the sulject, Nenca tha Impugaed N on 30 e b o
deserves (o be re-visited.

That impugned tramnsler Notificalion dated 11,09 2020 15 agou st *he 005" 1 a
polcy ol Goverrmeant of Khyber Pokhiunkhwa, 03 the appetant has beo
vathln six monihs of his tfronster insieod of comolelion o NoIrMGl Tanure o s 4o o
hence incdulgence of your honor is immiment 1or smooih comimsttation of Jo3hets

ottt

Thol cny olher giound. wills the permission of your honor, will L 1aVen Ul e Ywesse g0
personal haonng, if grantea.

# 5. 1herolore. most humbly requesied thot on acceptanca of wnstani
Deportmental Appoal impugned NMoliicalion doted: 11.09.2020 may be 3ol oside =rd
appeliont may be aoliowed 1o conlfinue dutles o3 DHO. North Waoanstan 1d commuhon of
nornol lenuie of posting., so as ovold untoward shualion ong fuwihar complications

APPELLANT
2 "s(tn/’”’" ' e T
DR. MUHAMMAD ISRAR UL HAGQ

BP5-17 [WAIING FOR POSTING]
D.G. H.S. OFFICE PESHAWAR,

12 fe

-

N

ATTEsffn
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’ ' . oty frr “, A '; - .
S The Secretary Health T L
Govt: of h 3 © ‘Oé//al
< . | ovt: 0 Khyber Pakhtunkhwa - .
§ubject:— DEPARTMENTAL APPEAL AGAiNST NOTlFlCATlON DATED 11/09/2020 VIDE. WHICH
' APPELLANT BEING MEMBER OF MANAGEMENT _CADRE BPS- 20 HAS PREMATURELY -
. BEEN TRANSFERRED FROM THE POSITION OF DHQ NORTH WAZIRSTAN AND DIRECTED

TO_REPORT TO DGHS PESHAWAR IN VIOLATION OF RULES OF GOVERNIVIENT THE
SUBJECT.

Dear Sir,

\

| 'had submitted departmental appeal to your good office vide diary no 6177 dated
23/10/2020 for retention of my services as DHO NWTD being premature transferred at the
dusposal of DGHS Peshawar for the future transfer whlch is still awaited.

~ Therefore, it is once agam requested to consider. my appeal for retent|on of my servuces as
DHO NWTD being premature transferred please.

Dated:07[06[2021

r _ Yours faithfully

. ‘ - {Dr. Muhammad Israr ul Haq)
‘ Management Cadre BPS-17
DHO North Waziristan,




kel
The Secrztary Health
Govt: of Khyber Pakhiunkhwa
Subject DEPARTMENMTAL APPEAL . AGAINST NOTIFICATION DATED
14109/2020  VIDE  WHICH APPELLENT BEING MEMBER_ _OF

TMANAGEMENT CADRE __BS-20 HAS PREMATURELY BEEN
TRANSFERRED FROM THE POSITION OF DHO NORTH WAZIRISTAN

AND DIRECTED TO REPORT TO DGHS PESHAWAR N VIOLIATION

OF RULES OF GOVERNING THE SUBJECT

Deoar Sir,
\ had submilted depanmental appeal to your good office vide diary no
6177 dated 23/10/2020 for retention of my services as DHO MWTD being pramalure
(ransierred at the disposal of DGHS Peshawar far the further transfer which s syl

avraited.
’

Therefore. it is once again reguested 1o consider my appoal for retention

of iny services as DHO NWTD being premaiure transierred, please

Yours.failhfug’y

Ted S

Daied: 07/06/2021 gk‘} /
AV %‘1\‘0 ‘

(Dr. tuhammad Israr vl Hag)
Management Cadie 8S-17
DHO North Wazinstian
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BEFORE THE KHYBER PAKI-ITUNKHWA SERVICE
'TRIBUNAL, PESHAWAR

C M No /2021

SemceAppeal No. ;gﬁ /2021

Dr. Muhammad Israr ul Haq............. evrerateeeeeaenenanes
-VERS U S
Govt of KP through Chief Secretary & others

%\\t (‘5\ W’- (NU' .‘.'........'...-....‘ ..... .""_.'; ....................
“\ “\T(\ KM Q’\Q »\D\.k

APPLICATION FOR EARLY FIXATION IN THE
ABOVE TITLED SERVICE APPEAL

WA 5 ety
Leody .Respectfullv Sheweth

Respondents

1. - -That the above t1tled service - appeal is pendlng -
adjudication before this Honourablt, Court which is fixed =
for 22. 09.2021.

2. That the instant application is accompanied with
application for summary dismissal and the contents of
the same may klndly be considered as mtegr al part of the |
instant application.

3 That the appellant has concealed the material facts from
this Hon’ble Tribunal and thereby obtained suspension
order from this Hon’ble Tribunal vide order dated
05.08.2021.

4. That the appellant has nelther any cause of action nor
any locus standi to challenge the transfer notlﬁcatlon |
dated 09.07.2021 By obtaining the suspension order




from this Hon’ble Tribunal the appellant is trying to
dlsturb the smooth runnmg of the affairs of the
department

5.  That keeping in view the above facts, the given date is‘ .
too far and the applicant would exposed to great
hardships. ’

6.  That this Hon’ble Trlbunal has the power to ﬁx an earher
date so as to look 1nto the malntamablhty of the instant
appeal

It is, therefore, most humbly prayed that on
acceptance of this apphcatlon, the above titled case
may kindly be ﬁxed as at earliest.

Date: 11.08.2021 S A;%&Tﬁ//

Through

Yasir Sale
Advocate High Court
Peshawar

AFFIDAVIT

I do hereby solemnly affirm and declare on oath that the
contents of the accompanying Early Hearing Application are
true and correct to the best of my knowledge and belief and
nothlng has been concealed from this Hon ‘ble Court Q,/

DEPON




- @ o BEFORE THE AUTHORITY UNDER THE
£ 28 PAYMENT OF WAGES PESHAWAR

(Appellant)
Rt ' VERSUS

Chief Secretary KPK and others................................ (Respondents)

Application on behalf of the Respondent No.
4 for summary dismissal of the instant Appeal

Respectfully sheweth:

I. That the. instant appeal is pending before this Honourable
tribunal in which next date of hearing is 22.09.2021.

2. That the service appeal is not maintainable in its present form
inter-alia on the following grounds.

a. That the appellant has got no cause of action to file the
instant appeal.

e SR ~b. That the appellant is not an aggrieved person in terms of
‘ ' ,":" ' : section 4 of the Khyber Pakhtunkhwa Service Tribunal

AN Act, 1974 to challenge the transfer order/ notification
- dated. 09.07.2021.

c. That the petitioner has not disclosed material and true
facts before this Honorable Tribunal in order to get relief
which is illegal and not tenable in the eye of law. ‘

d. That the appellant has been transferred vide the office
order dated 11.09.2020 and was placed at the disposal of
the DG Health Services ehawal %r}giuﬁ‘ 9 there he was
transferred and posted as @E&/Bannu. [t is pullmm to
mention here that the appellant has taken charge of his

post at Bannu and started performing his duties there and

thus his transfer order has been actualized. The appellant
1s also drawing his salary %”DHO Bannu. (Copy of

salary slip for the month July 2021 is attached)




That the name of the appellant has not been reflected in
the Transfer Order/ Notification dated 09.07.2021 and as
such he cannot challenge the same before this
Honourable Tribunal.

That the applicant seeks leave of this Honourable court to

take additional grounds at the time of arguments.

1t is therefore requested that on acceptance of this application
the appeal in hand may kindly be dismissed with costs.

I

Applicant/ Respondent No. 4

YASIR g(EEM

Advocate High Court
Peshawar

Through,

AFFIDAVIT

I do hereby solemnly affirm and declare on oath that the contents of

T

- the above application are true and correct to the best of my knowledge and

belief and that nothing has been kept back or concealed from this

" Honourable Tribunal.

(s

DEPO T
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CHECIK LIST
Case Title: Muhammad Israr- Ul Haq v/s

YAL, PESHAWAR

HEALTH DEPART’VI ENT

to respondents? On

S# ‘ CONTENTS - YES | NO |
1 | This Appeal has been presented by; NOOR MOHAMMAD IKHATTAK v
7 Whether Counsel/A: apellant/Respondent/Deponents have signed the T
‘ requisite documents?
3 | Whether appeal is within time? : v
4 | Whether the enactment under which the appeal is filed mentioned? v
5 | Whether the enactment under which the appeal s filed is correct? v
6 | Whether affidavit is appended? v
7 | Whether affidavit is duly attested by competent Qath Ccmmissioner? v
. 8 | Whather appeal/annexures are properly paged? v
9 Whether certificate regarding filing any earlier appeal on the sub]ect : « s
. | furnished?. :
10 | Whether annexures are legible? v ;
11 | Whether annexures are attested? v ,
12 | Whether copies of annexures are readable/clear? v
13 | Whether copy of appeal is delivered to AG/DAG? v i
14 Whether Power of Attorney of the Counsel engaged is attested and v '
signed by petitioner/appellant/respondents? ‘
15 | Whether numbers of referred cases given are correct? v
16 | Whether appeai contains cutting/overwriting? X v
17 | Whether list of books has been provided at the end of tie appeal? 4 B
18 | Whether case relate to this court? v
19 | Whether requisite number of spare copies attached? v
20 | Whether complete spare copy is filed in separate file cover? v
21 | Whether addresses of parties given are complete7 e
22 | Whether.index fited? v
23 | Whether index is correct? v
24 | Whether Security and Process Fee deposlted? On v
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
25 | Rule 11, notice along with copy of appea; anid annexures has been sent v

26

Whether copies of comments/reply/rejoinder submitted? On

27

Whether copies of comments/reply/rejoinder prowded to opposite
party? On.

1t is certifi ed that formal|ttes/documentat|on as required in the above tablp have been
fuh‘" fied. .

Name NOOR MOHAMMAD KHATTAK

Signature

- Dated ~ -07-2021




05.08.2021 Counsel for the appellant presen*.*&ﬁ:&kmmary

arguments heard.

" Learned counsel for the appellant contends that the

transfer of the appellant through impugned order is |

< 'agalnst the postmg/transfer pohcy of the Provmoal
) O N S S AL L ¥,

' Government. Let the respondents * Be pu? on not!ce for‘
regular hearing. The éppeai is.admitted for r;egu!ar
hearing subject to all legal objections to be determined
dunng fu|l hearing. The appellant is dlrected to deposut
seeur:ty and process fee. within 10 days Thereafter
notices be-issued to the respondents for submission of

written reply/comments in office within 10 days after

Vreceipt of notices, positively. If the written

. n 7%
o % z o :.” "E
T : R reply/commerts are not submitted thhm the ;tlpulated
« ~ -9
'é,. n time, or exter|5|on of t|me is not sought through wntten

applscatlon with sufﬂoent cause, the ofﬂce shall’ subm:t
':"f‘w‘mfﬁe fife with a report of non-compl;i;fh'c&-faeﬁile to-come.up:
ter arguments on 22.09.2021 before the D.B.

An application has been‘ filed alpngwith the appeéi '

&
T~ for interim relief. Notice of the application be also given

v

, to the respondehts. The operation of the impugned order

\ \ shall remain suspended to the extent of appellant and

respondent No. 4 till next date. . - . L

. 7

S , : - Chateman
‘erfi 1o e * EOY '

E’ L.;,u.a,w e&f -

j’ .

PP RN SR SR

T T TR
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Vg1 BEEC ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
SERVICE APPEAL NO. /2021
M, ISRAR-UL-HAQ V/S = HEALTH DEPARTMENT

1 ‘| Memo of appeal PP 1-4
2 | Affidavit | o 5 _j
3 EStay Application N 6
4 | Notification dt: 06-03-2020 A o
5 ~|Charge report ’ | B
6 | Notification dt: 11.09.2020 C 7
7 | Notification dt: 17.09.2020 D o
8 | Notification dt: 18.09.2020 E y
9 Qrder dt: 23.09.2020 . F | p2-13
10 | Notification dt: 08.01.2021 G o
11 |Orderdt: 11.01.2021 H S
17 ‘Impugned notification dt: 05- I ' ¥
= 107-2021 16~ 17
13 ‘| Departmental appeal 3 Q- 2
14 |Judgmentdt: 09-08-2019 & « i
07-07-2020 2229
16 transfer/postlng policy L s ,\3)_‘,
17 !Wakalat Nama | e '
23
Dated: _ 2021
APPELLANT .
Through: Y S
NOOR MOHAMMAD KHATTAK
ADVOLCATE ' =

FLATE NO. 04/ 2"° FLOOR, -
JUMA KHAM PLAZA, NEAR FATA SECRETARIAT,
~ WARSAK ROAD, PESHAWAR .

0345-9383141
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- “" 5 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
SRR - PESHAWAR

APPEAL NO._._ /2021 | /1

Dr. Muhammad Israr-Ul- Haq, Management Cadre (BPS 18), Q&} :
Posted as District Health Officer, District North Waziristan. - ¥ -
- [ [ETT—— APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
2- The Secretary Health Depattment, Khyber Pakhtunkhwa, Peshawar
3- The Drrector General Health Services, Khyber Pakhtunkhwa-
Peshawar
. Hafizullah, General Cadre (BPS-17), under transfer/ posted as
Drstrrct Health Officer, North Wazmstan (OPS), Dlstrrct North
Waziristan. - -

.

s ST RESPONDENT“ |

APPEAL UNDER SECTION-4 OF THE KHYBER, PAKHTUNKHWA i
SERVICE TRIBUNAL ACT, 1974 AGAINST. THE Ii IMPUGNED ‘

_ NOTIFICATION DATED 09- .07-2021 WHEREBY THE PRIVATE-
RESPONDENT NO.4 HAS BEEN POSTED AGAINST THE POST
'OCCUPIED BY THE APPELLANT IN UTTER. VIOLATION OF
TRANSFERIPOSTING POLICY AND AGAINST _NOC ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHIN THE STATUTORY PERIOD.

-PRAYER:

.~ That on acceptance of this appeal the impugned Notification
ﬁr" & dated. 09-07-2021 may very kindly be set aside to the extent
' oj ‘of posting of the private respondent No.4 against the post
mj{j\,/” /' occupied by the appellant and the respondents may kmdly be
W V\Té N, directed not transfer the appellant from the post of District
3 N Health Offlcer, District North Waziristan. Any other remedy
Y‘Q ’\} W whuch thls august Tribunal "deems fit’ that may also be
S«’\d\ Qﬁ/\ awarded in favor of the appellant o v
. Lo ’ : I RPN
4 R[S_HQWETH:,_ R R
ONFACTS: « .« = - - | g

v Brief facts giving rlse to the gresent apfpea/ are as

\.‘

under -




L
RS

2-

That appellant is the employee of respondents Department and

belongs to the Management cadre, and was lastly. transferred to the . -

post -of District Health Officer, District North Waznnstan vide

hotlﬂcatlon dated 06-03-2020. That appellant assumed the charge of

the mention post on 10-03-2020. Copies of the notlﬁcatlon dated 06-
03- 2020 and charge report are attached as annexure A &B.

That it is important to mention here that vide notlﬂcatlon dated 11-
09-2020 the appellant was prematurely transferred and posted at the
disposal of D.G Health Services and one Dr. Muhammad Tkram was
posted against the post of appellant Copy of the Notlﬁcatlon dated

11 09.2020 is attached QS ANNEXUTE tevavessnesassrsissasssssnas C.

'That just after few days V|de notlflcatlon dated 17-09- 2070 the one-

" who ‘posted against the post of appellant was suspended with

immediate effect and the transfer order dated 11.09.2020 never

actualizéd in its form, resultantly the appellant was allowed to work

" on his.own post of the DHO, District North Waziristan. That vide
- order dated 18-09-2020 the transferee of the order dated 11.09.2020
“was directsd 11 report to the D.G Health Services Peshawar. Copies

~of the notification: dated 17 09- 2020 and 18-09-2020. are attached as

AN XU e s v revcnsnnsnnnnsessasnsssssnnnnsassasesnrransassnsasnanssasnnssainns .j..uD &E.

That the transferee feeling aggrieved from the-suspension'order
dated 17-09-2020 preferred a writ petition No. 886-B/2020 before
the August Peshawar High Court, Bannu Bench and the August Court

vide order dated. 23.09-2020 directed the respondents that “they may

- continue inguiry proceedings but no adverse order shall* be taken

-against the petitioner/ transferee”. . That in the meanwhlle the

" appellant was performing his duty as DHO, District North- Wazmstan
~ Copy of the order dated 23 09.2020 is cttached as annexure ..F.

That dur:ng pendency of the mention writ petition another\transfer '
order/. notification dated 08-01-2021 was issued and the' same was
also suspended by the August Peshawar High Court, Bannu Bench
vide order dated 11.01.2021. Copies of the notiﬁcation dated 08-01-
2021 and order dated 11.01.2021 are attached as annexure ....G&H.

6-.That as the appellant was performing his duty on his pojst but vide
- impugnad order dated 09-07-2021 the private respondent. No. 4 was*

posted against the post, held by the appellant, in utter violation -of

- the posting/ transfer policy of the provincial government and the

cadre policy. Copy of the ‘impugned notificaticn dated 09+ 07- 2021 s
attached as annéxure ...... R I




... \'

7- That appellant feelrng aggrleved from 1he rmpugned notlfrcatron/

- order 09-07-2021 preferred departmental appeal on 10-07-2021 and
no response has been given by the respondents within the stlpulated
time period. Copy of the departmental appeal .is attached as.
ANNEXUTE savrrnsrerssarrennsmrssseerans susesenertianes serrveraeau RTPITH PP J. |

8- That the appellant feeling aggrieved and having no other remedy but

to file th|s appeal on the following grounds amongst others

UN S'

-—-’-—-—-n —

A That the rmpugned Notrﬂcatron dated 109.07.2021 to the extent of

_private raespondent No. 4, placed at serial No. 6 of the |mpugned
notification, is against the law, facts, norms of naturai justice and.
"materials on the record, hence not tenable and liable to be set aside
to the extent of appellant and prrvate respondent No.4.

i

B- That the appellant has. not been treated by the respondents in

' accordance with law and rules on the subject noted above and as

. such the respondents violated Article-4 and 25 of the Constltutron of

Isiarnic Republic of Pakistan, 1973.

C- That the impugned Notification dated 09.07.2021 has beénflésued by

" the respondent No.2 in arbitrary and malafide manner, hence not

tenable and liable to be set aside to the extent of appellant and
prrvate respondent No.4. '

D- That it is worth to mentron here that private respondent No. 4

_belongs to the General Cadre whereas the appellant belongs to the
Management Cadre and the question/ disputed post is to be held/.

. hold by official belongs to the management cadre.

-'E That surtaple person ‘be posted at surtable post in thr¢ respect thlc

Honoraole Tribunal vide judgment dated .09-08-2019 in Appeal No.
‘.823/2019 and judgment dated 07-07-2020 in appeal No,; 944/2020.

. have held that no perspon from Generel Cadre be posted c?gn'the pos:

of Management cadre and only the person from the mfa'nagement"
-cadre be posted on the post of management cadre. Sc the question
post is one of the management cadre post and the: appellant i
belongs to the management cadre buit the private respondent NoO. 4
belongs. to: the general cadre hence he (private respondent No. 4)

cannct be posted at this post. Copies of the judgment dated 09-08-
2019 and dated-07-07-2020 are attached as annexure ..... cerrerasaian K.




i . | :
.“AB o ~ I
- F-That the impugned Notification - dated. 09.07. 2021 is based on
discrimination, favoritism and nepotism, -hence not tenable* to the
extent of private respondent No. 4 in the aye of law. : '
1,
G- That the |mpugned Notification dated 09. 07 2021 has neither. been in
the best interest of pubhc service nor in exigencies of semce hence
not tenable and liable to be set aside.

. H-That the lmpugned notification dated 09.07.2021 is wolatlve of
Clause-I, "IV .and XIII of the transfer/postmg pohcylr of the
- Government. of Khyber Pakhtunkhwa Copy of the transfer/postmg '
pohcy is attauhed 8S ANNEXUIE wesusssmmssssisestassmnanssssiens e sasing L.

- I That appellant seeks permlssmn to advance other grounds and proofs
at the time of hearing.’

It is therefore most humbly prayed that the appeal of' appeliant' ’
may be accepted as prayed for. .- -

APPELLANT

' MUHAMMAD ISRAR-UL-HAQ

THROUGH y, ;
NOOR MOHAﬁ{;’IAD KHATTAK
.,,.-'-—»*-"V"_'____,_:) '

. . KAMRAN KHAN

Mw’l

: o | - UMER AROOQ

l

SAID IKHAN
ADVOCATES
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