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Service Appea]' No. 655/2022

ORDER
06.10.2022

Nemo for the appellant.

The appeal in hand was called on'for hearing
after various intervals, however none appeared on
behalf of the appellant till the closing time, therefore,
the appeal in hand stands dismissed in defa_ult. File be

consigned to the record room.

ANNOUNCED
06.10.2022 | ) 7

(Salah-Ud-Din)
Member (J)
- Camp Court Swat




- Service Appeal No. 655/2022

06.09..2022 - Mr. Kamran Khan, Advocate, for the appellant
present and sought adjournment on the ground that
he has not made preparation for preliminary
arguments. Adjourned. To come up for preliminary

hearing on 06.10.2022 before the S.B at Camp Court
Swat. -
v/

,

(Salah-Ud-Din)
. Member (J)
Camp Court Swat
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04.07.2022 Junior to counsel for the appellant present. @L

He made a request for adjournment as senior
counsel for appellant is busy before Hon'ble Peshawar
High Court. Adjourned. To come up for preliminary
hearing on 02.08.2022 before S.B at Camp Court, Swat.

(Roziné Rehman)
Member (J)
2 . g Camp Court, Swat
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Form- A
FORM OF ORDER SHEET
Court of
Case No.- 655/2022
S.No. Date of order Order or other proceedings with signature of judge |
‘ proceedings : :
1 A2 3
- 28/04/2022 The appeal of Mr. Noor Alam presented today by Mr. Noor
Muhammad Khattak Advocate may be entered ig the Institution Register
and put up to the Worthy Chairman for proper ordey please.
‘RE
’ ¥
7- This case is entrusted to Single Bench atﬁ@ﬂb for preliminary
- hearing to be put there on é- & - 2" Notices be issued to appellant
and his counsel for the date fixed.
CHAIRMAN
o I REPA
[N AW )‘C_, ) P
9" June, 2022 ‘None for the appellant present..

Counsel are on strike. To come up for preliminary

ng on 04.07.2022 before the S.B at camp court Swat.

"
L .

(Kalim Arshad Khan)
Chairman
Camp Court Swat
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"'. BEPORF }\L LBFR PKHT U’\IK]-IWA “FRVICE IR"BUNAL PE\HA“
. CHECKEIST -

,.Case Title: j\/C‘)OY A’/d/ﬂ’? - _Mﬁ@an_____ &P{_‘{$

'Contents o ' ' Yes No

—

This appeal has been presented by: Kesa v /*40 Aﬂ/m M K &

requisite docurhents?

‘Whether Counsel / Appellant /° Respondenf / Deponent have signed the

Whether Appeal is within time?

| Whether the enactment under which the appeal is filed mentioned?

Whether the enactment under which the appeal is filed is correct?
Whether affidavit is appended? -

Sl e RSAY Bl Pl b B

Whether affidavit is duly attested by competent oath commissmnerf

| Whether appeal/annexures are properly paged?

Whether certificate regarding filing any earher appeal on the
subject, furnished?

10.

Whether annexures are legible?

11

Whether annexures are attested?

12.

Whether copies of annexures are readable/clear?

13.

Whether copy of appeal is delivered to A.G/D.A.G?

. signed by petitioner/appellant/respondents?

Whether Power of Attorney of the Counsei engaged is attested and

15.

Whether numbers of referred cases given are correct?

16.

Whether appeal contains cuttings/overwriting?

17.

“Whether list of books has been provided at the end of the appealV

i8.

Whether case relate to this Court?

19,

Whether requisite number of spare copies attached?

20.

Whether complete spare copy is filed in separate file cover?

21.

Whether addresses of partics glven are complete?

22,

Whether index filed? -

\\\\\\i\\\ \ \\\7\ N \\\\\ \

Whether index is correct?

24.

Whether Security and Process Fee deposited? on

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
Rule 11, notice along with copy of appeal and annexures has been sent
to rf'apondents? on

‘| Whether copies of comments/reply/rejoinder subm'itted? on

L

Whetner copies of comments/r eply/rejomder p10v1ded to opposite
| party’? on

It is certified that forrnahtxes/documentatlon as reqalred in the above table have been fulfilled.

IN'ame: - /\/0&1/ Ma»{M”M

Signature:

S Ay
'D'ated: S | Z?




PESHAWAR

> SERVICE APPEALNO._ 655 72022
NOOR ALAM V/S EDUCATION DEPTT:
i ",DOCUMEN
1 | Memo of appeal
Appointment order & transfer
2 order A&B 5-6
3 | Education testimonials C -9
' Impugned notification dt: '
4 124.07.2014 D 0 ~1S
Judgment dt: 28.01.2016 & 7
> |05.04.2016 E&F 18- 22
6 | Notification dt: 15.12.2011 23
- 7 | Departmental appeal H 24=-2F
8 |WakalatNama | e 26
Dated: /.04./2022
APPELLANT
Through:
NOOR MOH AD KHATTAK

ADVQCATE
0345-9383141
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
PSS K"Y?‘:‘:"Pﬂ khtulihws
~ APPEAL NO._ 83 S 2022 ”‘g"
Biary No. 8
Mr. Noor Alam, PSHT (BPS-15), e 9
GPS Pato Talash, Dir Lower. o fdl%‘{gfz
.................................... APPELLANT
VERSUS

1- The Secretary Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar.
© 2- The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar.
3- The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.
4- The Director, Elementary & Secondary Education Department,
Khyber Pakhtunkhwa, Peshawar. ;
. 5- The District Education Officer (Male), District,%‘ﬁi}'lzi"iféfr_ A
................................ RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE RESPONDENTS BY NOT CONSIDERING
THE APPELLANT FOR PROMOTION TO THE POST OF
SST (BPS-16) ON THE BASIS OF HAVING BACHELOR
DEGREE AND AGAINST THE SERVICE RULES NOTIFIED
ON 24-07-2014 WHEREBY THE CONDITION OF
BACHELOR 2"° DIVISION HAS BEEN INSERTED IN
SERIAL NO. 1 (B), COLUMN No 3 (i) OF THE TABLE AND
‘&le"“@-day

AGAINST NOT TAKING ANY ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT DATED
17-01-2022 WITHIN THE STATUTORY PERIOD OF
NINETY DAYS

Registrar ,
>3 \\') \’)vu:),

That on acceptance of this appeal the impugned Service
Rules dated 24.07.2014 may kindly be modified to the
extent that the condition of 2" Division/Class be
expunged/excluded from Column No. 3 (i), Serial No.
1B of the Table and the respondents may kindly be
directed to consider the appellant for promotion to the
post of Secondary School Teacher (BS-16) from the
date when his junior colleagues were promoted with ali
consequential back benefits including seniority. Any
other remedy which this august Tribunal deems fit that
may also be awarded in favor of the appellant.




R/SHEWETH:

ON FACTS:

.1_

6-

Brief facts giving rise to the present a eal are as
under. :

That appellant was initially appointed as Junior Clerk against a
vacant post in the respondent Department. Since 29-04-1987
and right from the date of appointment, the appellant is serving
the respondent Department quite efficiently and up to the entire
satisfaction of his high ups Copy of Appointment Order &
Transfer order IS attached as annexure

That the appellant is a highly qualified person having 2™ Division
Bachelor degree in Education acquired from University of
Peshawar and also got B.Ed & M.Ed from a reputable recognized

‘Institution of the country.

Copies of the Educational Testimonials are attached as annexure

That it is pertinent to mention here that the respondent
department issued the impugned notification dated 24-07-2014
whereby the post of Secondary School Teacher(SST) was
restructured and 2% promotion quota to the aforementioned
posts was reserved for the Primary School Teachers(PST).

That according to the aforesaid notification the prescribed

qualification for initial recruitment as well as promotion was
mentioned as 2™ class bachelor degree.

Copy of impugned 'notification dated 24-07-2014
attached as annexure...........c.ocovennnennnninns e D.

That it is pertinent to mention here that the. respondents
department have denied promotion to some colleagues. of the
appellant to the post of SST due to having 2" Division bachelor
degree. That feeling aggrieved some colleagues of the appellant
filed writ petitions which were allowed in favor of the petitioners
vide judgments dated 05-04-2016 and 28-01-2016.
Consequently they were promoted to the post of SST.

Copies of the judgments dated 28-01-2016 & 05-04-
2016 are attached as annexure .........c.coeveirernnnnnen E &F.

That it is worth mentioning here that appellant was also denied
from promotion due to having 2" Class Bachelor degree despite
the fact that appellant is having second division in higher
qualification i.e. Master and B.Ed & M.Ed as well .
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7-

8-

That appellant being a similarly placed employee approached the

respondent to extend him the benefits of the above mentioned
judgments, but still in vain. -

That it is also pertinent to mention that Establishment
Department issued a notification dated 24-07-2014 whereby
amendment has been made in Provincial Management Service
(PMS) Rules 2007 by providing that a candidate who has
obtained 3™ Division in Bachelor degree will be eligible for the
examination in the cases where he/she has obtained a higher
division in Master’s degree.

Copy of notification dated 15-12-2011 is attached as
ANNEXUNC. 1uuuieurarnsrassassns s raisssssasnssarsnssnresranrassansas ZI;*.

That appellant feeling aggrieved from the inaction of the
respondent by not promoting the appellant to the post of SST

~ (BPS-16) preferred Departmental Appeal dated  17-01-2022

B-

before the respondents through register post but the same is not
responded within the statutory period of ninety days.

Copy of the Departmental Appeal dated 17.01.2022 &
Registry receipt is attached as annexure............covuven. ,@/ .

- 10- That appellant feeling aggrieved and having no other

remedy filed the instant service appeal on the grounds interalia _
as under : .

GROUNDS:

- A-That the inaction of the respondent by not prbmoting the

appellant to the post of SST (BPS-16) and notification dated 24-
07-2014 is against the law, facts, norms of natural justice and
material on the record, hence not tenable in the eyes of law and
liable to be set aside.

That the appellant has not been treated by the respondent
department in accordance with law and rules on the subject
noted above and as such the respondent violated Article 4 and
25 of the Constitution of Islamic Republic of Pakistan 1973.

C- That the appellant deserves to be promoted to the post of SST

(BPS-16) from due date in light of judgments of Peshawar High
Court by attracting Principle of Parity as mentioned in the apex

- court’s judgment reported as 2009 SCMR page 01.

D-

That the appellant has been dlscrlmunated on the subject noted
above as other colleague having 3™ division .are given
promotion but the appellant has been deprived from the benefit
of promotion to the post of SST (BPS-16).




/' | : :
E- That the respondents non promotion of the appellant to the
post of SST (BPS-16) by the respondent department is against

the law & rules on the subject matter and thus the respondents
have violated the principle of natural justice.

F- That the appellant has 2" division in higher qualification i.e.

 Master degree and other educational related degrees i.e. B.Ed &

M.Ed as such entitle to be promoted from the due date in light
of notification dated 24-07-2014.

G- That the appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of the

appeliant may be accepted as prayed for
Appellant
NOORALAM :

NOOR MOHAMIMAD KHATTAK

Through:

CERTIFICATE:
- No such like appeal has earlier been filed between the parties

ADVICATE
AFFIDAVIT:

I, Noor Alam s/o Sher Alam do hereby solemnly affirm that the
contents of the above appeal are true and correct to the best of my
knowledge & believe arid nothing has been concealed from thIS

Honourable Cour W

DE NENT
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o | : - ASTre post
EDOCA TION OFPYCERIM) DIR AT TIMERGA NA | R-o5-7G9FF.

—
iy . .~ Mr,Noor Alam Typist S/OShér Alsw-Village Talash Ajoo

Tehsil Timergara Distt;Dir is hereby appointed agaiust #acant J/clerk

post in the office of the undersipned with eff

: ¢ct from the date of
his tsking-oyer'chargevsubject to the I '

ollowing condition,. ‘ '
1,Cherge reports should be submiited to all concerned, i, .
2,He will get pay. in BPS—5(520&18~880)p1us usual allow;j '
" 3.,His sge may not exceeds 28 years or below 18 years, '
4.,He s8hould produce his EHealth & tge certificate from
the civil surgeon concerned,: ‘ . : o
5.11is pppointment on' tomporery basis liable termihation i,
- at any time with-out nctice, ' S

Distt;Edulpition Officer, :
(M) Dir at Timergara, a

E'ndst.;No,é 89}0"2/‘/}331,_(36 ﬁ‘imerga'ra the # /1987,
. .- Copy of the above is foTrwar ed to Mr,Noor Alam S/0
Sher‘A;gg‘AJqo Talash fqr,igformation. ' RN

Y A f - . ~'. - .
| /W E ) o Distt;Educ t_ion_ Offxcer.,l B

(M) vir at




~ - ~ .. Mr,Noor ulam J/flPPQIJLVt Dieh

;- _t)FEICE 'ORDER™

)

Gchaol Thall is he*eby

R L nsfered and adausted against the vacant T.-, -poet &t GPS Ajo in BPFS

o, ?6750-31»4370) We€. f the date of - thlnb aver crurge in the interest
of publmc serv1ce.~

All. the terms/condltlon related to TI0 po~€ shall apply
on him w.e. f the date of his takiny over charge cxcept buﬂh‘iby ‘in the

F. T C cadre - prlor to his ano01ntw@nb/”dqustment aeninst Y0 post.
~ - Charge reports should be. submitfed to el;,concerned.'

o, ot
DIVTT: DUCATIGN OUVFICLR,

: » (1) SIR A0 DIMERGARA.
OT““ICE OF TH'E DISTP: EDUCADICN CeIu RIM), DTR 47 DIMKRGA! :

 Emdst;No ; ;?_z,, —S§¥/Dated Timerg: a e & /2/1988."
L Copy for inforuwu®ien & n/s to;-
1.The SDFO(M) Timergara
2.The Headnmast r,5/I5 Thal
3.The candidate concern. for

complaince,

fogl D CMPILN Ok FIQ*
mI‘ AERGAR:

..... L.
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GOVERNMENT OF KHYBER PAKHTUNKHWA ELEMENTARY & SECONDARY
-~ -7 .. EDUCATION DEPARTMENT

‘ Pesh_awar dated the 24™ July, 2014..
r :;- OTTFIQATIQN

- No.SO(PE) 4 S/SSRC/meetmg/ZD13/Teachmg Cadre~ In pursuance of the
L prows;on contalned .in sub rule (2) rule 3 of the Khyber Pakhtunkhwa ‘Civil  Servants
g (Appomtment Promotion and Transfer) Rules, 1989, the Elementary and Secondary Education
Department in consultation with the Establishment Department and the Finance Department

hereby directs that in this Departments Notifications No.SO(G)S&LD/1- 28/2003/Voh -11 date

. 09.04. 2004 Notification  No. SO(G)S&L/1-69/06/Vol-1/DPE/LIB  dated, 13-11-2007, and-
Notification No,SO(PE)4-5/SSRC/meeting/2012/Teaching Cadre, - dated, 13.11.2012, the
following further ame.ndme‘nts shall be made, namely: '
AMENDMENTS - ' '
In the, Appendix,-
0N

Serial’No.1 shall be renumbered as 1B and before senal No 1B, as so renumbered '
new. entries shall be inserted in respective columns namely:

'7._1‘5 R

‘Director

n . Bachelor of education

or Master of education
(industrial Artor
Business education) or

- MA educationor
equivalent qualification
from a recognized -
unlvers1ty

3 |4 S \
| Subject . ._ AL least second class | 23to 35 |-a) fifty per cent by
_specialist (BPS- o * Master Degree or four | years- promotion, on tne basis

) Years BS.Degree'in the of seniority-cum-fitness,-

\ ~ Relevant subject: and. .

‘for the relevant subject
-from amongst The
Secondary School
Teachers (BPS-16), with
at least five years’ - -
service as such and
having qualification
-mentioned in column
No.3,

Note: if no suitable” = - |.

~candidate is available in
the relevant subject the
post falling in their-
promotion gquota shall be

| filled by initial
“recruitment: and

b) fifty percent by initial .

physical -
| education -
((BPS-17)

At izast second class master
Degree in physical Education
from a recognized university

2335
|'years

recruitment. .

-a) Fifty percent by ' \
promotion cn.the basis

“of seniority cum fitness

-| from amongst senior
“Physical Education
Teachers BP3-16 with at
“least five year's service
| as senior physical
-education teacher and
physical education

-teacher and having:
‘qualification mentioned

1in column Mo.3:

Provided that if no

‘ suxtable person is’

.| available from amongst
“sernior physical
education teachers for

promotion then the post




N \\,“ !

-1 shall be filled by
_promotion, on the basis

" | of seniority cum fitness
from amongst the
physical education
teachers with at lest five
years service as stich and
having qualification
mentioned in column

No.3;
Note:-

and

candidate is available in
“the relevant cadres of
the above teachers the
.post falling in their

| promotion quota shall be .
' filled by initial :
recruitment; and

b) fifty percent by initial
by initial recruitrment”,

If no suitable

SR R substatuted in respectwe column, name\y

' R ‘ n) afalnst serial No.1B, as so renumbered for the ex15tmg entries the following shall be

— .

N 1 i X T 5 1 3
2o+ .o 1B Secondary - | 7. 1. ‘Atleastsecond class | 21to 35
'\ School ;. : bachelor degree’s | years -
Teachers (BPS- .-~ from a recognized o
%) . . university on need
o ' basis from the
following groups with
.. two subject .
a) (Chemiistry, Botany or
'zoology),
- Or
b). “Physics, Maths ‘A or
o B’ or statistics
Wl Or ; 4
- ©) Humanities and other | -
equivalent groups at | . -
degree level with |
English as
. compuisory subject;
And :
11. Bachelor of Educatnon or
Master of education®
(mdustnal Art or business: -
-|"Education) or MA education -
or equivalent qualifi cations -
from-a recognized- u,nlveqsnty

: e
...»-
A

_},}& L W« %

. seventy five percent

by promotion on the
basis of seniority cum
fitness from the
district concerned in

~the following manner:

. forty percent

amongst the senior
certified teachers
BPS-16 with at least
five years service as
senior certified

~ teather and certified

" teacher and having
qualification
mentioned in cotumn
No.3:
provided thatif no
suitable candidate is
available from

. .amongst senior
certified teachers for

promation then the
post shali be filled by
promotion on the
basis of seniority cum
fitness from amongst
certified teachers
with at least five
years service as such

~ and having
qualification
mentionad in column
No..3;

b) four parcent from

‘Aamanack Flha o masten

t+




senior drawing .
masters and drawing |-
masters and having

“qualification

“mentioned in column
No.3; Co
provided that if no
suitable candidate is

* available from
amongst senior

" drawing master for

~ promotion then the
post shall be filled by

* promotion on'the
basis of senicrity cum

- fitness from amongst

. drawing master with
at least five years
service as such and
having qualification
mentioned in column:
No.3; o

¢) four percent'from
" amongst the senior
Arabic teachers BPS-
16 with at least five
years service as
senior Arabic .
teachers and Arabic
teachers and having
qualification
mentioned column
“No.3;-. :
-provided that if no
suitable candidate is
available from

- amongst senior

Arabic teachers for
promotion then the
post shall be filled by

- promotion on the

-|~ . basis seniority cum
- fitness from Arabic _
- .. teachers with at least
five years service as
. such and having
qualification - * .
mentioned in column
No.3;
four-percent from
amongst the senior
- theology teachers
* - 'BPS-16 with at'least
five years service as
senior theology-
teachers and
theology teachers
and having
qualification
mentioned in column
- No.3; L
. provided that if no
suitable candidate is
ayailable from -

i

)




promotion .on the.
~ basis of senjority cum

. the Theology -

© Teachers with at least:
five years service as

“such and having

~No.3:

- amongst the Senior

amongst senior B

theology teachers for |
promotion then the
post shall be filled by

fitness frofm amongst

qualiﬁca_tion_ ‘ ,
mentioned in column

three percent from .

Qari BPS-15 with at
least five years. -

- Service a sanior Qari

and.having

- qualification-

mentioned in columin
Ne.3: =~ .
provided that if no -

*.'suitable candidate is

'~ available from .

amongst the senior
Qari then the post . .

~shall be filled by

promotion on the
basis of seniority cum

“fitness from Qaris
with at least five
| years service as such
~and having

- qualification-

mentioned in'column
No.3; ‘

twenty percent from

- -amongst the primary

~..school head teachers

BPS-16'with at least
SEven years service

as primary school -

Head Teachers and
senior primary school
teachers and. primary
school teachers and

+ having qualification -

mentioned in column
No.3; '

provided that if no

suitable candidate is”
available from

amongst,

D S

_ZAMINKHAN MOMAND
SECTION OFFICER (PRIMARY)
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[ Date of order -

e /éfo/?— "

.PES-HAWAR.HIGH COURT BANNU BENCH
'FORM OF ORDER SHEET

B or other =~
- |.proceedings

(1)

Order or other proceedings with signature of Judge (S)

(28012016 |

-  )
WP'No.73-B-2014

| Present Mr, Ali Jan Khan Advocate fo’r-p'etitibner} -
“MUHAMMAD GHAZANFAR. KHAN -

-1, the petitioner namely Mumtaz khan son of the Guill Jan, through the

 instant Constitutional petition under Article 199 of the Constitution of
Islamic Republic of Pakistan 1973, seeks issuance of directions. to the
respondents/department to the consider him for promotion in the post
of SST in BPS-16 in view of the department promotion committee

. meeting held'on 18.01.2014. :

2. 'we have heard learned counse| for the petitioner and gone through
- the available record of the case, -~ . -
3. -Perusal of the record transpires that the petitioner has passed B.A in
-~ third division while as per notification bearing No. dated
18.1.2011 the minimum qualification for the: post of SST- BPS:16 are. |

. Bachelor's degree:or MA ineducation bachelor degree in education.
" The: record: further shows: that the petitioner has also passed M.ed
during the year 2000 in second division and M.A History and Pak study
during the session 2003 in second division, -
. In wake of the above, we direct the respondents to consider the
-petitiorier “for promotion fothe post of SST BPS-16 in the next
- ‘departmental promotion Committee meeting on the basis of his degree
+ N MA History and Pak Study coupled with M.ed qualifications. The writ
~ petition is disposed of in the above terms. © o

S R " Sd/- ikramullah khan
.ZiANNOUNC;IiD : . S
28.01.2016.

_Sd/-Muhammad Ghazanfar Khan, J
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Ty " Judgment Sheet. , -

"7 "IN THE PESHAWAR HIGH COURT, ABBOTTABAD BENCH JUDICIAL DEPARTMENT
L e \Writ Petition No.1041-A72015 T ' - '

LU ~ JUDGMENT

o 1, ,IKR:AMULLAH KHAN;J:~_ 'Through the instant writ petition under-article 199 of the

. Islamic republic of Pakistan, 1973 the petitioner seeks declaration to the effect that the

act of respondent NO, 3 where by the promotion notification 'dated 28.10.2014 was

B _ “withdrawn vide impugned notification 24.04.2014 on the ground of having qualification

o L ; 6f 'B.Sc'. (3"d division) i5 illegal and without lawful authorit\/ and against the judgment of

“ - this court passed in W.P.N0.58-B of 2014. - .. . IR )

; o 2.' In essence, the petitioner was initially ‘ap_po'inted. as certified teacher and, as per

S entitlement, later on promoted to the post of senior certified teacher (BP3-16) Vide

. S " notification dated 28.10.2014. where after the petitioner assumed the charge of the said

RN DR : post. on 30.10.2014 and after performing his duties.to the satisfaction of his competent
' : ... authority, on 24.04.2015 respondent No,3 has passed the impugned notification and, us
(o0 T sich; the promdtion order of the petitioner was withdrawn on the ground having B.5C in

L third divisiod, o T

L3 Comménts were called from respondent No.3 who filed the same ., averring theréin that

. thoug‘h petitionér was promoted to the post of SST vide notification. dated 28.10.2014 by

- respondent No.2 scrutinizing his qualification documents, it was found that petitioner

‘o . was not-eligible for promotion to the post of SST being B.SC third divisioner hence, his

.. ... promotion order was de- notified by the director elementary and secondary education :

S Khyber Pakhtunkhwa Peshawar and on the direction of director the promotion order of

the f"petitioner was withdrawn v‘ide‘impugnednotiﬁcat'ion.dated 24.04.2015,

|

\

Itis further been-averred in the comments that promotion order of the petitioner was
- withdrawn on the ground of B.sc 'thirdjjdivision and it was done in light of"policy'
- circulated vide Notification 'No._SO,(PE)47S/SSRC/me.eting/2013/teaching cadre dated
. 24.07.2014 according to which the method of recruitment of SST was specified with a
.+ firsticondition of at least second class BA/Bsc from a recognized university on need basis

with two relevant subjects along with second condition of MA education or B.ed from the

- recognized university further averred. that it is the .prerogative of the g(ﬁvemrhent to
. enhance, modify or alter the promotion criteria/

A _ policy for" the civil servants and a civil
- servant'is not supposed to be treated with a set of rules of his own choice . '

In response to para-6 of the petition, respondent No.3 averred in the comments that
the judgment of this court was 'ahnounced on 04.06.2015 v

dgment . where as the withdrawal order
“of the petitioner . was passed 0N 24.04.2015, prior to the announcement of the
. judgment. - ‘ : " | |

The- man contention of learned counsel fosj the petitioner is tﬁat this court has élready
‘ Vdec!a'revd‘the‘ condi_tiqn.of having third division as null and void in its judgment dated
. 9206.2.0-15 and the case of th\e petitioner is on better footing for reason that in referred
rJudgment the petitioner had not been appointed but so far as the tione
- J2egme . ‘ . , as the case of ¢
1S .concerned; he.was.duly ° pedtion

er
, <on ‘promoted rather received its’ benefits from 28.10.2014 |
o : . 24._.04.20.15 and thus the impugned order is iilegal, . 0
oo o Jurisdiction, o ‘
* '1 - : o "

. . ERE N

without lawful authority and




' »
.
- S,

7 Admlttedly, the petltloner was duly promoted to the post of question on 28.10.2014,
' - after the departmental promotion committee evaluated hrs case, /PER.s

. 8. Now the questron for determlnatlon before this court would be that when the petltroner

; actually performed his duties on the promoted post and-that too for six long months,

_ then-how the respondent No.3 could wrthdraw earlrer promotlon order orly on the
pretext havrng B.Sc third division.

It apoears from the récord that a division Bench of this had already declared the
condrtlon of havrng third division as null and in its Judgment dated 04.06.2015 which

- fact has also been affirmed” by the respondent No.3.in his comments by stating that they

- were hot aware of that Judgment at the time of withdrawal of the. 1mpugned promotion
_of the petrtloner and when the.case of the present petitioner is it par with that. of the

' petrtroner there .in, rather on better footrng because the petitioner was not only
, promoted to the post in “question but he performed his duties for six long months and

received:its benefits, the impugned notn“ cation passed by respondent No,3 is required
to be set at naught

9 It is also a well settled pnncrple of law that onge a beneﬁt is granted to a uvrl servant
. cannot taken tack from him and, |f S0, very stnnge'lt strong reason are required for the
same, whrch are not available in the case in hand, more so, when the prormotion order

-of srmllarly placed teachers having B.Sc third division have not been so far withdrawn
whrch is clearly violation- of artlcle 25 of the constltutron of Pa’klstan

10 For the reasons mentioned above, this petitlon is accepted and the impugned

notification dated 24.04.2015 issued by respondent No.3 where by the prornotlon order
-, of.the. petttnoner was Withdrawn is declared to be without lawful authority and, as, such
the promotron notification dated 28.10.2014 is hereby restored

-

'Announced:'
05.04.2016.
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GOVERNMENT OF KHYBER PAKHTUNKHWA -
.- ESTABLISHMENT DEPARTMENT
- -Dated Peshawar the December, 15 of 2011

NOTIFICATION

No. SOE-II (ED) 2(14)2011:+In exercise of the powers conferred by Section 265 of the
Khyber Pakhtunkhwa Civil Servants Act, 1973 (Knyber Pakhtunkhwa Act No.XVIII of
1973) the Chief MINISTER OF THE Khyber Pakhtunkhwa is pleased to direct that in-the

o amendment shall be made, namely:

AMENDMENT -

replaced by colon and thereafter that following proviso shall be added, namely:

_ “Provided that a candidate who has obtained a 3™ Division or D-Grade in Bachelor’s
- Degree will be eligible for the examination in cases-where he/she has obtained a higher
Division in Master’s Degree ‘

CHIEF SECRETARY .
KHYBER PAKHTUNKHWA

BETTER COPY (ol 2> .E "

o Khyber Pakhtunkhwa Provincial’ Managernpnt Service Rules 2007, the following further, .

In Schedule-1; against Sr. No.l; in Column No.3, the full stdp appearing i the end shall be



N I H
v o Anex  H
To. | ' o | i
) The Director. EGSE Department,
N . Khyber Pakhtunkhwa. Peshawar
Subject: DEPARTMENTAL APPEAL AGAINST THE INACTION OF THE RESPONDENTS BY NOT

 CONSIDERING THE APPELLANT FOR-PROMOTION 10 THE POSI OF SST (BPS-(B) ON
" THE BASIS OF HAVING BACHELOR DEGREE IN 3™ DIVISION AND AGAINST Tt
 SERVIEE RULES NOTIFIED ON 247 2014 WHEREBY THE CONDITION Dt BACHELOR 2"
 DIVISION HAS BEEN INSERTED N SERIAL NO (8. COLUMN NO.3-() OF THE TABLE

Respected sir,

With due respect it is stated that was initially appuinted as primary school teacher
in he réspondent department and right from my I* appointment | am performing my duties
quite efficiently and upto the entire satisfaction of his superiors. | have the higher
qualification of master in education in second division but the authorities issued the
impugned natification dated 7479014 whereby the post of SST was restricted and 2%
promotion quots to the aforementioned post was reserved for primary school teacher.
That according to the said notification required gualification for initial recruitment as well
as promotion was mentioned as second class bachelor degree. That the concerned
authority denied promotion of my some calleagues to the post of SST due having third
class bachelor degree. They were feeling aggrieved filed writ petition which were allowed
in favar of petitioners vide judgment dated 5.4.2016 and 2812016 and consequently they
were promoted to the post of 3CT That | was also denied promotion due ta having third

class bachelor -degree despite the fact that | am having second division in higher
qualification of master in educatian. That being a similar placed employee approached the
concerned authority to extend the same benefit of the ahove mentioned judgments but in
vain. That the establishment department issued & notitication dated 15.12.201 whereby
amendment has been made in BMS rules 7007 by providing that a candidate who has obtain
2 dision in bachelor degree wil be eligible for the examination in cases where he/she
has obtained a higher division in master's degree. That feeling aggrieved trom the inacictn
of the concerned authority by not considering me for promotion to the post of 88T (B
©{B) Filed the instant department appeal before your good seif.

e is therefure‘ most humbly prayed that on acceptance. of this ‘depértméntal
“appeal | may very kindly be considered far promotion to the post of SST (BPS-16) FORM THE
DATED WHEN MY COLLEAGUES AND junior colleagues were promoted with all consequential

bengfits including seniority. Anv other remedy which your good self deems it that may also
he awarded in my favor.

Dated: 1712022

APPELLANT

e
NOIOR ALAM. PSHT (BPS-13), |

GEY Pato Talash, Dir Lower




' VAKALATNAMA

i
‘EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, \
PESHAWAR .
. . | ’ |
APPEAL NO: -. OF 2022
= . | - (APPELLANT)
Neov  Harr (PLAINTIFF)
| S '(PETITIONER)
VERSUS
‘ (RESPONDENT)
Edicalinn e ptts (DEFENDANT)
UWe_ Aov Al

- Do hereby appoint and constitute NOOR MUHAMMAD
KHATTAK Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,

~without any liability for his default and with the authority to‘
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on myj/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

(b

CLIENTS

‘Dated. / /2022

ACCHPTED

NOOR MUHAMMAD KHATTAK

UMER FAROOQ MOHMAND

" KAMRAN KHAN

HAIDER ALl




