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The appeal of Mr. Naimatullah presented today by
Mr. Noor Muhammad Khattak Advocate. It is fixed for
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. /52'2 /2022
. "

Mr. Niamat Ullah, Religious Teacher (BPS-17), Center for Mentally
Retarded & Physically Handicapped Childr_en, Bannu. :

......... s nsssesenesseeees APPELLANT
VERSUS

Government of Khyber Pakhtunkhwa through Chi_ef Secretary
Civil Secretariat, Peshawar ‘

The Secretary, Government of Khyber Pakhtunkhwa, Social -
Welfare, Special Education, Women Empowerment, Ushar &
Zakat Department, Peshawar. ~ '
The Director Social Welfare, Special Education & Women
Empowerment, Department, Opposite Islamia College, Near
Agriculture University, Old Jamrud Road, Peshawar

The Secretary Government of Khyber Pakhtunkhwa, Finance
Department, Civil Secretariat Peshawar.

The District Accounts Officer, District Bannu.

N S C e e e RESPONDENTS

. APPEAL _UNDER _ SECTION-4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE _INACTION OF THE RESPONDENTS BY NOT

ALLOWING/GRANTING SPECIAL HEALTH ALLOWANCE TO

THE APPELLANT IN LIGHT OF NOTIFICATION DATED
25.11.2019 & JUDGMENT OF THE APEX_ COURT AND
AGAINST NOT TAKING ACTION ON THE DEPARTMENTAL
APPEAL OF APPELLANT WITHIN THE STATUTORY PERIOD

OF NINETY DAYS

PRAYER:

. That on acceptance of this appeal, the app' ellgnt may

kindly be oranted Special Health Allowance with all back

- benefits in light of the Notification dated 25.11.2019 and

apex Court Judgment. Any other remedy which this

august Tribunal deems fit that may also be awarded in
favor of the appellant.’ _

R/SHWETH:

ON FACTS:

1.

That the appellant was appointed as Religious Teacher BPS-08
in the office of the Manager, Mental Retarded & Physically
Handicapped Children, Bannu vide order dated 18.07.199G.
Copy of the Appointrient Crder dated 18.07.1990 is. attached
8S ANNEXUIE 1ravveerrecrrrereereseens Ces e s rnrrressans . W
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2. That through order dated 16.01.20_15 the appellant was
awarded higher pay scale to BPS-16 being Special . Education

Teacher. Copy of the Order dated 16.01.2015 is annexed as
ATINEXUNE wausevnrassrrrenssssrensnsiismssssiammmnsmmmnassiriamsas B.

3. That the appellant was awarded higher pay scale to BPS-17
vide notification dated 22.10.2019 being Special Education
Teacher. Copy of the Notification dated 22.10.2019 is annexed -
as ANNEXUIE wuesrenssrveeasisannses P Crvesssnssareneeenans cversens C.

i |

4. That the federal Government Finance Department issued
notification for special health allowance for special education
teachers which was granted to some hospitals. ‘

5. That some candidates being aggrieved from the Finance
Departmént filed Civil Appeal before Federal Service Tribunal
Islamabad which were allowed on 05.10.2015, 11.01.2016 and
'18.07.2017 against which the Federation of Pakistan through
Secretary Capital Administration etc. filed a Civil Petition before
the Supreme Court of Pakistan which was dismissed by the
Apex Court on 17.11.2018 whereby the same judgment was
reported in 2018 PLC (CS) Page 669. Copy of the judgment is
annexed as ANNEeXUre....niinmsssenns resssrinenens e D,

6. That through Notification dated 21.06.2017 one Rashid Ullah
- . Shah was given administrative charge as Principal and awarded
Special Health Allowance on the basis of above mentioned
judgment. Copies of the Notification and Pf//V:/,/g are attached

a5 ANNEXUr€isseesess Ceerenrrersense evernrenes terrrresseensies v E&FE.

7. That it is worth mentioning that regulation wing of the Finance
- - Department, Government of Khyber Pakhtunkhwa through
notification dated 25.11.2019. stated that it “has been
pleased to approve Health Allowance at the rate of one
running basic pay to the devolved employees working
in the Special Education Institution from the date of
‘their devolution to provincial Government of Khyber
 Pakhtunkhwa”, Copy of the Notification dated 25.11.2019 is
attached as ANNEXUE wuuvwsresssens rerererrrerrerrer e ceeerersvensGo

8. - That being identical and on same legal footing, the appellant

filed Departmental Appeal on the ground of parity and to be

~ treated according to their colleagues but his departmental

appeal was not decided till date. Copy of the Departmental
appeal is attached as annNexure «..ueereerneeanan rervevrerersranann H.

9.  That appellant feeling highly aggrieved and dissatisfied by the
action and inaction, inconsistency, illegality, discrimination of
the respondents and having no other remedy but to file the

‘instant appeal on the following grounds amongst the others.
' GROUNDS: -
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- That by not allowing/granting special Health ailowance to the

appellant by the respondents in light of the notification dated
25.11.2019 and judgments of the superior courts is against the
law, facts and norms of naturai ]ustice .

That the‘ appellant has not been treated by the'respOnde-nts in
accordance with law and rules and as such the respondents
violated Article 4 and 25 of the Constitution of Pakistan, 1973.

That the Special Health Allowance as granted to one Rashid'

~ Ullah Shah Principal being same in rank as well as to the other

colleagues of the department, the appellant has legitimate right
of Special Health Allowance thus the act of the respondents is

‘discriminatory in nature and the case of the appellant cum

within the ambit of Article 25 of the constitution of Pakistan,
1973.

That appellant is entitled to be treated at par with his
colleagues already being granted the Special Health Allowance
by the respondents the case of the appellant being identical
and same in nature having not extended the benefit of the
same to the appellant is against Article 4 of the constitution of
1973 of Pakistan thus the inaction of the respondents to be.
declared as illegal, unlawful, void ab initio and wrthout lawful

~authority.

That the same subJect matter came under consrderation before
Federal Service Tribunal and after thorough probe, the service
appeal was accepted and was confirmed by the Apex Supreme
Court of Pakistan meaning thereby the subject matter was
finalized

" That as per verdicts of the apex' court when any relief is

extended to similarly placed persons, the same shall also be
extended to those who dre not even litigants i the case.
Supreme Court in a judgment reported as 1996 SCMR 1185,
the relevant portion whereof is re- produced below for ready
reference.

“We may observe that if the tribunal or this court
- decides a point of law relating to the terms service of a-

civil servant which covers not only the case of the civil
servant who litigated but also of other civil servants,

-‘who may have not taken any legal proceedings, in such

a case, the dictates of justice and rule of good
governance demand that the benefit of the above
judgment be extended to other civil servants, who may
not be parties to the above litigation instead of .
compelling them to approach the Tribunal or any other

legal forum
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The above view was re-iterated in 2005 PLC (CS) 368
followed in 2006 PLC (CS)11, 2009 SCMR Page-1.

G- That appellant seeks permission to advance other grounds and
proofs at the time of hearing. '

It is therefore, most humbly prayed that the appeal
of the appellant may kindly be accepted as prayed for.

Dated:ll.".ZOZZ
L 4
APPELLANT
Sl

NIAMAT ULLAH
- THROUGH: 3

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT
WALEED ADNAN
. _ 2 BE
UMAR FAROOQ MOMAND
|

A -
MUHAMMAD AYUB
KHANZAD GUL
. ADVOCATES HIGH COURT

 CERTIFIGATE:

No such like.appeal is pending or filed between the parties on the
subject matter before thlS Honorable Tribunal.

——

ADVOCATE

AFFIDAVIT

I, Niamat Ullah s/o Habib Ullah Khan, Religious Teacher (BPS- 17),

Center for Mentally Retarded & Physically Handicapped Children, Bannu,
do hereby solemnly affirm on oath that the contents of the above appeal
are true and correct to the best of my knowledge and believe and
nothing has been concealed from this Honorable Tribunal.

DEPONENT
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GOVERIMENT OF NeWeFuPo
DIRECTORATE OF SOCIAL WELFARE
SADDIQUE COLONY EID GAH ROAD

PESHATAR
‘ | voums/ 6t/ 25/ 1 =1L
o ' ‘ " Dated Peghawar the l_@_{ '?_L1990.

Mr.Niamat Ullah, C/O Molvi Mohammad Ali,-
" Wear Mahrajul Uloom, Androon Lald(l Gate,

Bannu.

- anre

§UB:  APPOINTMENT A RELIGIOUS TBACHEP BPS-8 790=34-=1470%
The Departmenta Selecﬁlon Committee, Health And Smcial Welfare

Department has been pl sed to gelect you for appointment as___ .. ,

R 14 o1 QLS. LeAC e in the oi‘floe of the Mﬂqmw'
"....Q..QB'EIB for Me 11y Retarded. f. _P_hy,’s),c.ﬂ'l 1y Handicap P
at Ré.__’Z‘)O . P.M. plus other usual gllowance ag adxnlaslble er fh’a
" puleg from time t6 time in the soele of RSe 700=34=2470 . '

2s The appointment ig purely ’oenporazy a.nd. can b emlna'bea at any
" 4ime without any notice or without any rea.eon

3o You will be governed by rules and orders relating to leave Tels
and Medioal Attendance es may be prescrlbed by the Govt: gervant of your
‘statuse ' . | .

4 You will be governed by the Govt- aervants Conduct Rulés and .
a.ny other 1natruot:.ona vhich may be 1ssued by the Covt: from time +.o ’cmea
5. " You are liable %o be transferred o any whére ih Ne !J-FoPu

6a Tou will be on probation for a perlod of two yearse

. 7; _ Your service ghall be subject to ver:.f:_;ca'bion,'af-ydur an“téce‘den'tsv

and medloa.l fl’tﬂeas.
84 In case of 1eav1ng servme, you will be requlred 'ho give one month's

in 11 gu of the: no'hn.ce.

no%n.oe or other—mse surrander one mon'hh‘s P

y 9, . Mo T Ai%D.A. will be admmslble £dr jeihing the pos’t.

If you acoept the offer of appodn

t fAr Aty the Manacrp'r ' (‘.pntre,.._

For Mentally Retarded & Phys Handi ¢apnes ! ‘IP*B.__Z.SA&..QEEJQO»-
In cage you do not report for duty by this date, 'the er aha.ll bepdesn ’hb

ant on the above’ ‘bexma and 3

oondltmons you are adviged to re

have been cancell ode

g SOCTAL ¢ 'Anm,n.w.F.P.
Padst:No, m-4/64/nsw/ - © Dated Peshavar tHe > ___w199o.
~ Coyy for information & neoessary aotion te: , - . iy
1. The Accountant Generaly NuHe s Pe Poshaware '
2 ' The Distriot pocownts Offiocer Rannu e
3 The Manager, S*wzmwdw;{ Ppinoinal Mentally Rp+arﬂed {'Lmntr.a.,ﬁa;mu.
be . The Social Ielfara Of‘floer R.C I)/U Ce D,Proaeot Www . .,

R ' fhe Section Off icery Somr.l 'Ielfare Deptt: MUFP, Peshawar-



“ GOVERNMENT OF KHYBER PAKHTUNKHWA

& WOMEN EMPOWERMENT
elalalalalale

DIRECTORATE OF SOCIAL WELFARE, SPECIAL EDUCATION

qB{/

No.F.E -17/77/DSwW/2015/ /9 3t 1y
To :
The Accountant General

' th 2. b
Peshawar the 16" Jan 2015/

1

»Khyber Pakhtunikhwa,
Peshawar

SUBJECT;- AWARD OF HIGHER PAY SCALE (PERSONAL) TO THE TEACHERS OF
'SPECIAL EDUCATION KHYBER PAKHTUNKHWA ' .

In pursuance of the decision of Peshawar High Court Bannu Bench in Writ Petition
No. WP-54-B/2012 and Peshawar Migh Court Peshawar in WP-216/2013 and In terms of Finance
Department order No.ﬁD(SR)1-9/84-III dated 24/7/1986, the following teachers working in Special
Education Khyber Pakhtunkhwa are here by awarded higher pay scale from the date shown In
column-5. :

S.No. | Name &Designation _ BPS HPS From
1z 3 |4 5

1 Mr, Mohammad Mushtag 15 16 02/04/2001

Senlor Teacher (MA, M.Ed) MRPH, b ’
Bannu - '
2 .1 Mr. Nalmat Ullah Khan 11 16 24/8/2007
L~ | Religious Teacher (BA) '
MRPH, Banni _ )
3 Mr. Tkram Uliah 15 = |16, 30/6/2005
+| SeniorTeacher (MA, B.Ed) S '
MRPH, Peshawar :
4 Mst. Saflya Begum o 9 16
Religious Teacher (BA)
GIB (G) Peshawar
5 fir, iMlumtaz Khan . .
C. Teacher (MA, M.Sc. CT,B.Ed)

" 05/02/2010°

9 |16 74/8/2008

GIB, D.L.Khan

6 Mst, Naila Tabasum
C.Teacher {MSc, M.Ed)

16

25/8/2010

GIB (G), Peshawar .
7 Mufti Habth Uliah 9 16 '] 24/3/2009
Religious Teacher (BA.B.Ed) - . ‘
GIB, Swat ' ' .
8 Mr. Faisal Haq 9 16 23/8/2004
. | Brail Teacher (MA) - : '
GIB, D.LKhan .
9 Mst. Amina Bibi . : 11 16
Junior Teacher (MA. B.Ed)! :
» MRPH Haripur
» 10 Mr. Mohamimad Shah 9 16
. Music Teacher (BA)
GIB, Mardan
11 Mr. Shahid Ali - " 9 16 26/7]2008
: Junior Teacher (MA.B.Ed) _
Deaf Schoo! Guibahar, Peshawar

26/11/2007

28/12/1998

2. The senjority of the above teachers will be in tact as per their actual BPS and.regular
post occupied from the date of thelr initial appointment. The higher pay scale will be treated
parsonal and the post occupled hy them will be downgraded on vacation automatically. The

" remaining terms & conﬁitions of the Finance Department will be applicable. This issue with the

approval of Director (SWSE&WE) Khyber Pakhtunihwa.

N wpes

(MOHAMMAD ‘RAUF)
Assistant Director (Estab)
Copy for Information to;- ' s
1. . PS to Secretary (SWSERWE). o - , -

2. Section Officer-11 {SWSE&WE) "

3. District Accounts Officer Bannu,D.I.Khan, Mardan, Swat, Harlpur. MMAM :
AT Official concerned. v »

5. DO (SW) Concerned,
6. Principal/Superintendant/Manger Concerned.

TN L TR e L
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8E RPAKHTUNKHWA

SPECIAL EDUCATION & WOMEN
NT DEPARTMENT .

/4\ ~wne o~ l

GO NTOFK
VERNME VT FARE

HWERME

ZAKAT, USHR, socmL

Dated: Pesh'aWar the 22110/ 2019

No, SO-VI/EWDI11-108/H.P SIPC/
1aken \n tha rﬁeehn‘g ol Department Pror
lull filling the codal formalities envisage:
FD(SR-1)/1-9/84- f\l dated 24-07- 1986 .
scales as mentioned against thelr names with i

in pursuance of the decis1onl

nokon Commitles held on 18-10- 2019 and aﬁer
4 1 the Finance Department. circular letier Nc
natolluwlng {eachers are awarded higher pay

mmednate ‘gilect.

Sr. | Mamo  of Designation | Place  of | Data of | Qualification Higher
% | Teacher with BPS Posllnq appolntmeni - | Pay
Scale
t _ Awsrded |
! Nanmalulmh Rellglous: P.‘ER&P'."C 18.07.19%0 B8.ABEd BPS-1.
Teacher Banny o
BPS-11 . : I FRUU—Y R
l Fayuzud Orowing GSDC 33012010 | B.AB.Ed aps7.
Din *Aaster BPS- | Kohat .
L 10 o v
3 ’ Haimatulian | Computer | GSDC 53302010 | B A8 Ed BRS-17 |
Tenther Kohal 1 | ‘.‘I A spt EBd
o _[ops-10 _ peront s _,._..S
4 ' Busht Jr. feachar i.(ﬁ'&r’ﬁé"'”‘"a"’z 5T TN Ecih Ed aBP%d?
| naatak ApPs.12 - Mansahra MED e
$ l Thihanwnad | P T apq 7 'l "1'0'?3_25'04 \ Y 240, “Ed BPS 17_}
‘| Yahir D| ]f)\ an :

‘ 6. | Awais Alam | Bund uIB Wials 11111 2016 I M A T EgNnea) g§psaT |
Toacher Pashawar - Sciencd. MA \
8rs-9 ‘ spl. £d., :

7 Riuhammad | C i &BEG e

) : nmad | Cane oIl 2104 2012 T E.ABA \BF‘SJG
Shakes! Supervisor | Abbotlabad |
. | gPs-3 \ | /

The Award of Higher P;y Scale span he L-2ated as personal to them and shall not confer
any right on them to claim senlonity OVer tere elsewhere seniars in the nommal COUTSE ol

promotion.

- sdl=
mcmhry 10 Govt.of Khyber Pakhmmmwa
Sc:dm Wolfare, Spi: Edu &Emnowmmembepu
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r»//_ggg Mo & Dato Evan.

;V /}Py forwarded for information and funher"necessar}f aclion s@ the:-

A, Accountant General Khyber Pakhtunkhwa Peshawar. S
| 2. Director, Social Wellare. Spi: £qy & W,Empowerment Peshawr,
(3. District Accounts Officer, Abbortabad,, Peshawar, Mansehra, Kohat ang Bannu.
4. District. Officers, Sociaf Wellare peshawar, Abboltabad, Mansehra. Kohat ane -
Bannu. o | o
5 PS IO‘Secretary Social Welfare Peshawar.

6. Principal, Govt, School for Deaf Children, Kohat.
7. Manager, MR & pPHC Mansehra & gannu. . - |
stitute for 1he Blinds D.I.Khan, Abbotlabad and Peshawar.

8. Superintendent Gowvt. In
G%- _'_‘ , :

8. Cfficials Concerned,
‘Sectlon OHicar-

Social Weifare Department
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* 2218 §+'L C (C.8.) 669 ' . ' : Y D// X -

~ [Supreme Court of Palkistan] v . .,9 -

_ Present: Mian Saqib Nisar, C.J., Umar Ata Bandial and Ijaz ul Ahsan, JJ

FEDERATION OF PAKISTAN through. Sccretary Capital Administration and Dcvclopn{cnt
Division, Istamabad and others o '

Versus
NUSRAT TAHIR and others

.. d ’ !
Civil Appeals Nos. 1631 to 7112 0f 2017, Civil- Appeal No. 216 of 2016 and Civil Appeals Nos. 806
to 811 of 2016, decided on 17th January, 2018. ' P o -

{
L | i
(On ap‘pcal from the judgments dated '18.7.2017, 11.1.2016, 05.10.2015 of. the Federal Scrvice - , i\
Tribunal, Islamabad passed in Appcals Nos. 565 to 573, 757 to 793, 394-918-A, 919-943, 998-1005, , [
1005-A, 1006-1045, 1108-1179, 1224-_]243, 1265’—1325{,'2327-2350, 2352—236571\, 2369, 2370, ' ‘
2372-2443, 2446-2449, 2453, 2451, 2452, 2450, 2454, 2484, 2487-2501, 2508-2520(R)CS/2016, i
867-872(R)CS/13, 224(R)CS/15 ete.) , : ‘
‘ |

Carcer Structurc for Health Personnel Scheme Ordinance (VI of 2011)----

- —--S. 2(b) & Sched. [---Employecs of different institutions functioning under the Dircctorate General
of Special Education---Entitlenent to payment of health allowance---Health allowancc was allowed
to said  employees, vide certhin Office Memoranda (“the Memorandums™)---Plea of Federal
Government that health allowance was only for employees of a health organization, whereas the
cmployees in question were ¢ngaged in the: process of cducation, Wraining and rchabilitation of '
disabled children and therefore did not fall within the ambit of a health organization; held, that
cducation, training and rehabilitation of disabled persons were services provided in the health
scctor---Said scrvices (eIl within the terms of Sehedule-I'to the Carccr Structure for Health Personncl
Scheme . Ordinance, 2011 and therefore the providers thereof qualificd as health personnel--- |

~ Memorandums issucd by the Finance Division, Government of P_akiétﬂn- still held the ficld in their
original terms---Grant of the health allowance and the terms of eligibility {0 receive the same wers
“determined by the competent autharity, i.c. Ministry of Finarice in accordance with Rules. of Busincss
of the Yederal Goycrnmcm-——l\dcmoi‘z\mdums were acted upon for a certain period of lime before the
Finance Division stopped the payment of allowance to the cmploycees in question---Payment of the
health allowance to the cmployces had conferred a vested right upon them, thus, in such
circumstances, the Executive was barred by- the rule of locus poenitentiac from unilaterally ~
rescinding and retricving the bencfit availed by its recipients---Appeals were dismissed by the
Supreme Court and -the entitlement of employees of the Directorate General of Special Education,
allicd institutions/centers, National Council for Rehabilitation of Disabled Persons (“NCRDP”) and .
National Trust for .the Disabled (“NTD") to receive the health allowance was affirmed. [pp. 674,
6751 A, B,C&D ' :

Py

Pakistan through the Secrctary, Ministry of Finance V. Muhammad I-Iimayatullaiw Farukhi
- PLD 1969 SC 407 and The Eng'meer-in—Chicf‘Branch v. Jalaluddin PLD 1992 SC 207 ref.

Sajid Tlyas Bhatti, DAG, Syed Rifagat Hussain Shah, Advocatc-on'-Record, Ms. Saa_;lia
Kanwal, S.0. Fin. Abid Hussain Channa, S.0. Fin, Sajid Javed, Assistant, Legal Fin, and

/(/ ({\9',

| ofG . o , . : &((\/0\/ T /17/2018,9:24 AM
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Muhammad Ilyas Lodhi, Advocate Supreme Court and Malik taat Hussain AWan, Advocale
Supreme Court for Respondents (in C.A. No. 216 of 2016). :

Muhammad Makhdoom Ali Khan, Scnior Advocate Supreme Court and Sikandar Bashir
Mohmand, Advocate Supreme Court for Amicts Curiac. '

Date of hearing: 17th ] anum:y,'ZOIS.
JUDGMENT

UMAR ATA BANDIAL, J.---By lcave of this Court granted on 23.02.2016, 01.4.2016 and
12.12.2017 in the several connected appeals before us, the appellant Federal Government challenges’
the judgments delivered on common questions of fact and law by the lcarned Federal Service

B Tribunal on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments impugned in the connected
~ appcals declarc the respondent employces of differcnt institutions functioning under the Directorate

General of Special Education ("DGSE") t6 be entitled to payment of Health Allowance granted by
the Federal Government vide its Office Memoranda dated 04.02.2012 and 06.2.2012. Thesc
Memoranda are jssucd by the Finance Division V(chultations Wing) Government of Pakistan
pursuant to approval granted by the Prime Minister under the Rules of Business, 1973. It would be .

uschul to reproduce the €wo memoranda containing the terms and conditions for the grant of Hcalth
‘Allowance to cligible persons: '

nGovernment of Pakistan

Tinance Division

(chulations Wing)
FNo.2(13)R-2/2011 | Islamabad, the 04th Feb, 2012
OFFICE MEMORANDUM |
Subject: GRANT OF AD HOC ALLOWANCE ROUAL TO ONE BASIC PAY AT |
THE INITIAL OF THE SCALL TO THE HEALTH PERSONNLL IN
BPSSCHEME. | o

The undersigned is directed to say that the Ordinance No.VT of 5011 that. sanctioned the
Carccr Siructure for Health Personnel  Scheme (CSHP) has lapscd ‘on 26.12.2011.
Accordingly, CSHP is no longer in the ficld and all health personncl have conscquently
reverted to the BPS scheme. In order to compensate health personnel for lic loss of benefits
sought under CSHP while preserving {heir status as Civil Servants, it has been decided by the
Federal Government to grant ad hoc allowance cqual to onc basic pay at the’ initial of the
scalc to the health peesonnel in the employment of Federal Government, in BPS scheme, with
offect from 1st January, 7012, This will be in addition to their existing pay/allowances in BPS
Scheme. o '

9. This Division's oM No.2(\3)vR-2/2011-69S‘datc | {7th November, 2011 may be treated as

withdrawn w.e.f. 26.12.2011. |
: / 4% 5\79/‘

AN ) hltp'.//wwx\'/.p\s‘ocm.com/Lqunlinc/luw/conlcmz 1 asprCusedes=2..

o A ydul Razzaq, AAO MEG Rawalpindi for Appellants (in il cascs). :

/. Respondents in person. o : ' // -

| OO‘A Cg172018, 9:24 AM
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(M. Munir Sadic)

Deputy Sceretary (R-D)"

ERVIR

"Government of Pakistan
Finance Division
(Regulations Wing)

F.No.2(13)R-2/2011-777 [slamabad, the 06th February, 2012

OTFICE MEMORANDUM
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE BASIC PAY OF

RUNNING _SALARY TO THE HEALTH PERSONNEL IN BPS
SCHEME. o ~ - -

In continuation of Financc, Division's O.M. No.F.2(13)R-2/ 2011, dated 4.2.2012, it has been
decided by the Federal Government to grant benefit of one basic pay of running salary as
Health Allowance to- the health personnel in the employment of Federal Government, in BPS
scacme, with effect from 1st January, 2012. This will be in addition to their existing -
allowances in BPS Scheme. Also grant of stipend amounting to Rs.50,000 per month to the
postgraduate residents and Rs.24,000 per month for House Officers respectively w.e.l.
1.7.2011 will cogtinue. ‘ ) '

Sd/-

(Manzoor Ali Khan)
St. Joint Sceretary (Regulations)”
(cmphasis supplicd)

2. - Learnecd Deputy Attorney Genceral has contended that the Health Allowance granied by the
Federal Government is available to health personnel in the cmployment of the Federal Government
in the BPS scheme at three hospitals established in Islamabad, namely, 'Pakistan Institutc of Medical
Sciences ("PIMS"), Federal Govermment Polyclinic  ("F GP") and National Institution of !
Rehabilitation Medicines ("NIRM"). The employees at these hospitals do not have a carcet structure

~in place after the Carcer Structure for Health Personncl Scheme Ordinance, 2011 ("Ordinance")
lapscd on 26.1.2011. The Health Allowance was accordingly granted by the TFederal Government as
a form of compensation. It is clear from the two memoranda dated 04.2.2012 and 0622012
rcproduced above that the Health Allowance is granted to “health personnel”.” However, the
composition of the category of employees that are eligible for the benefit has not been provided
therein. The respondents who are several hundred in number are unyepresented by counsel. In view '
of the fact that a large number of cmployccs are.affected by the instant cOntroversy, the Court has
sought assistance from Mr. Muhammad Makhdoom Ali Khan, St. ASC and Mr. Sikandar Bashir
Mohmand, ASC as amicus curiac in the matter. M. Sikandqr Bashir Mohmand, ASC made able
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« embmissions before the Court that high]iglﬁed important facts ‘and documents on record whic

. simplificd the controversy appreciably.

-

.3 It transpires that an Office Memorandum dated 27.03.2012 by the Finance Division

(Regulations Wing) clarifies that the ‘term "health personnel” used in the above mentioned
memoranda_ bears the meaning given to that expression in scction 2(b) of the Ordinance. This

definition refers to the contents of Schedule-I to the Ordinance which specifies the service providers

~ who qualify as hecalth personnel, A perusal of Sehedule-T shows that live categories of service

providc'rs arc classified as health personnel, namely: Doctors, Allied, Nurses, Paramedics and
Support. The scrvices speeified under the catcgorics of Paramedics and Support include Teachers,
Audiovisual Operators, Technicians, Librarians, etc. ' '

4. The administrative Ministry for the health institutions of the Federal Government at

Islamabad is the Ministry of Capital Administration and Development Division ("CADD"). It is an_

admiticd fact that vide ordcr.datcd 13.03.2013 the Ministry of CADD granted the Health Allowancc
(o the cmployces of the DGSE, dnd its allied special cducation conters/institutions including National
Trust for the Disabled ("NTD") and the National Council for Rehabilitation of Disabled Persons

("“NCRDP"). The respondents were thercby acknowledged as beneficiaries of the said grant and were . |

paid the Health Allowance with effect from-01.1.2012 unti’27.10,2014, when the Finance Division
informed the Accountant General Pakistan Revenuc ("AGPR") that only hedlth personncl working in
Federal Government hospitals and clinics were qualified to receive the Health Allowance. The

- AGPR correspondingly instructed the DGSE to stop payment of the said allowancg to its cmployecs

as no budget allocation for thesaid emolument had been made in the financial year 2014-15.

5. The discontinuation of their Health Allowance was taken to the Islamabad High Court by
somc, of the respondents. Vide order dated 17.9.2015 the learned High Court referred the dispute 0
the Sceretary CADD for passing a speaking order {hereon;:and/till then restrained recovery of past
payments of the Health Allow'gmcc from the affected cmployees: of DGSE and allied centers. The
Secretary CADD heard the parties and by order dated 71.3.2016 rejected the entitlement of the
respondents to reccive the said allowance. The principal ground of his decision is that employees of
the DGSE were cngaged in the process of education, training and rehabilitation of disabled children
and thercfore did not fall within the ambit of a health organization. The respondents successfully

“challenged the said order before the learncd Federal Service Tribunal which has, inter alia, by the

impugned judgment :dapcd 18.07.2017 declared that the respondents arc entitled to the grant of

THealth Allowance.

6. Learned Deputy Attorney General has contended that after the lapse of the Ordinance that
had provided a career structure for the doctors, nursecs and paramedics working in PIMS, FGP and
NIRM, the Health Allowance was granted by the Fedcral Government as compensation to the said
health personnel. He was, however, unable to show any contcmporaneous dircction issued by the
Ministry of CADD or the Ministry of Finance that restricted the grant of the Health Allowance 1o the
claimed employees of the three hospitals specified by him. As already noted above, the definition of
health personnel provided in the Ministry of Financc Officc Memorandum dated 27.3.2012 is wide
in scope and therefore unhelpful to his plea. ' ' ' '

7. We have examined the definition of "health personnel” adopted by said memorandurn dated
27.3.2012 from scction 2(b) of the Ordinance which is to the following effect:

"b) "health personnel” means a person who hélds a post in any institute or organization
delivering scrvices in the health scetor and included in Schedule-], but does not include:

| ~C
| @&%WQ_“

nenl= ‘ http://www.plsbcta.com/La'wOnlinc/law/conlehﬁ_l.asp?Cascdcs

=2
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: i) a person who s on - deputation to the Federal Govermment {rom any Provincdarefher
el autharity;
ii) a person who is cmployed on contract, or on worl: charged basis or who is paid from
congingcncics." : '
8. It is noted that the forcgoing definition of health personne| covers p'crsons holding posts in .

any institute or organization who arc delivering services in the health sector that are included in
Schedule-! to the Ordinance. Learned Deputy Attorney General was unable to distinguish the
respondents, who arc cmployces of the DGSE and allied institutions/centers, NCRDP and NTD, ~
from the paramedic and support staff positions that qualify as health personnel according o
Schedule-1 to” the Ordinance. It is not denicd by the appellant that cducation, training and i
rchabilitation of disabled persons are services provided in the health sector. These scrvices fall within
the terms of Scheduie-T to the Ordinance and therclore the providers thercof qualily as health
personncl. ' ' _ - '

9. Accordingly, not only Jo the respondents fall within the catégor)" ol persons who arc, in
rerms ‘of Finance Division Memoranda dated 06.2.2012 and 27.3.2012, cligible for grant of the
Health Allowance but their entitlement has in fact been admiticd by both the Ministry of CADD and _ ‘.
Ministry of Finance. In this respect the aforementioned letter dated 13.3.2013 issued by the Ministry - 1
of CADD is relerred. Also-the affidavit of the Secretary Finance, Government of Pakistan filed in the : b
Islamabad High Court pursuant to that Courl’s order dated 20.3.2015 passcd in Writ Petition No. \i
4007 of 2014, specifically records that the proposal approved by the Prime Minister vide Summary
dated 25.1.2012 did not restrict admissibility of the Health Allowance to the personnel of the three ‘
hospitals (identified by the learned DAG). For that reason the Finance Division Memoranda -dated ‘l
!
\

04.2.201% and 6.2:2012 made {he allowance available to all health personnel employcd by the
Federal Government in the BPS Scheme. i : '

- 10. As a result, the said allowance was paid to the health pcrsonn)el of the DGSE and its allied
institutions until 27.10.2014 when the Finance Division instracted the AGPR 1o confine the grant of
the allowance to cmployees of Federal Government hospitals and clinics. This instruction represents

_merely a change of opinion which is not occasioncd by an amendment in the terms of eligibility for
the Hcalth Allowance, Therefore, as the Mcmoranda dated 04.2.2012, 06.2.2012 ‘and 27.3.2012
issued by the Finance Division, Government of Pakistan still hold the ficld in their original terms,
there is no merit in the objection by the leamed DAG to the entitlement of the respondeats to claim
and receive the Health Allowance.

11. As a secondary and also tenuous argument, learned Deputy Attorney General contended that
the Health_Allowancc is granted under executive fiat without any statutory backing therefore the
same can be withdrawn by the Federal Governihent at any time. That is clcarly a flawed contention.
It is admitted that grant of the Health Allowance and the terris of cligibility to receive the same were
determined by the competent authority, Ministry of Finance in accordance with Rules of Business of
the Federal Government. The original terms of the said lawful grant still hold the field. These werc
acted upon and payment of the Health Allowance to the respondents has conferred a vested right
upon them. In such circumstances, the exccutive is barred by the rule of locus poenitentiae from
unilaterally rescinding and refrieving the benefit availed by its recipients. Refprence is madc to
Pakistan, through the Secretary, Ministry of Financc V. Muhammad Himayatullah Farukhi (PLD
1969 SC 407) and The Engineer-in-Chicf Branch v. Jalaluddin (PLD 1992 -SC 207). Thercfore
without a change of the terms of cligibility for the Flealth Allowance even the prospective exclusion
of the respondents from receipt of the benefit shall constitule arbitrary and unlawful action.

Sof6 - . - ‘ (/@0”“]’ 8/17/2018, 9:24 AM
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. In +he circumstarices, we do not find any error or defect in the impugned judgments of t
0.2015, 11.1.2016 and 18.7.2017. Conscqu;:n{ly, these

al Service Tribunal dated 05.1
the entitlement of emplayees of the DGSE, a

e the Health Allowance is affirmed.

earned Feder
llicd institutions/centers,

appeals arc dismissed and
NCRDP and NTD to recciv

Appcals dismissed.

\

MWA/E-1/SC

R

§/17/2018, 9:24 AM

Gofé



) -‘/- ) . 1
.'"‘.,y’._, -
o ';‘.g\ . B
,:,"/' I'; : ) E'E // .
;o FA g ~
| L
L .

COVERMNMENT OF G Y BER PAK UTUNICHEWN A \
ZANAT, USHEK, SOCIAL WELEA )i, SPECIAL e DLJ(_/\ll
AN WCOMOEN L 1\/\!’(;“’1 l{;"ll N DR AR mlw\ 1

(ated: Peshawar the 271 juu" 2 !/

l

" ~ o . ' o : :
I/SV'/P/G'—W/K( 296378 ! Mr Rashidullah Shaly, Senior leacher
. M SO or ety
. b
5|'wc'r.:1l I clum jon C"ompl( x ' Hlayatabad, Peshawar s herehy

{

Arans|arr sd and iw )sludi as l’rincip;\l (Juvumm‘nl ‘;leul o !)L‘Ld Children,

at c\msL th qacant post in theip ubllc inlordst with imme Wiale u H«.u L.

r E‘ | | \ . ‘a '

: | R ' wed- T

lli \‘ _ Sacrelary ‘Lc\;(”nvl of Khyber I’aldxtun! hw ‘ '.:
\ iR Cwalkal, U~\\|,‘ beial Wellare, .mu.ml 1 uuul'nn - :
', iR \ , \\'nmcnll o nu'nl l)opmlnwn i

¢ .':md ch’llé._w by Lo ‘g : 1

\ | f . i

" | ' . . — . Lo . .
C_C)P)/ fhHrag I'd(‘,d “(’Jl' lI‘\l()l‘lT\i“.Ll(‘ln i:\'ﬂLl PeCLary alion Les thes-
§ . . : . ’

“/\ummmnl(.( meritl, l\hyiwl l'.llhllml fwin, o
DY rector Social We e, Khyher Patditonk ll\/\ </'
- Dislrice Officer, Social Welfare Peshawar,

Distr.ct Officer, Social Wellare lmnnu

P

=

5, District Arcountofficor, Bannu., _ -

6. S Lo Specinl Assistant Lo Cl‘m [ \\hn.ul« e o Frans i;{'»i"'ﬁ-‘.'f_(:\;1'-._‘5,1';:"']'?;'{,’1"_:'5‘{,“ e
Khyboer Pakhtunkhwa w/ 110 hl'ﬁ lx llm NoPS/SA ,"liw'(‘l\'l/'t'.}':l\l'i',"!
6/Sou Wellare/2010 Ll(\[L‘L‘ la ()7 2 e e

.. 7. Officer concerned. ' ( .

S, PS Lo Seeratary SW, ‘ﬂ' \f\/l D Khvber l"nI;h‘lunl\h\vnf L s

9. -,V crsonal liles, o o \\ SR
L . S Ck Seceliphy \/}H L(..l-\ oo

. T PR .[/// XN /' '- L
‘ . ,” | S ‘ R
) / / s
| VSR A T
oy , ) A //Z/()’J‘YQ/




T
 BETTER COPY PAGE NO_ IS
GOVERNMENT OF KHYBER PAKHTUNKHWA
ZAKAT, USHR SOCIAL WELFARE, SPECIAL EDUCATION
AND WOMAN EMPOWERNMENT DEPARTMENT
_ Dated: Pesha_warthe 27" June, 2017
NOTIFICATION:

No.SO-VI/SW12/6 -73/KC.2943-51 Mr. Rashldullah Shah Senior Teacher BPS-17

Specncal Education Complex, Hayatabad, Peshawar is hereby transferred and -
‘posted as Prlncupal, Government School for Deaf Children, Bannu against the vacant

post in the public interest with immediate effect

|

-sd~ -
Secretary to Govt: Of Khyber Pakhtunkhwa
Zakat Ushr, Social Welfare, Special Education
Women Empowerment Department
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a gannu
[ s#:8479 '
/L v
' pers #: 00522526 puckie:
Name: RASHID uLLAaH sSHAH
PRINCIPAL

CNIC NG.111013503071%
GpF 1Interest Applied :
7 Active permanent
PAYS AND ALLOWANCES:
| 000l-Basic Pay
1000-+HOUSE rent Allowance
1210-convey A\Wowance.-zoos
1SSO—Spec1a1 Allowance
1947—Medica1 Allow 15%
‘ 1985—Hea\th i
i 5148-15% AdhoC rel
21.99-Adhoc relief
2211-adhoc relief
: cross pay and aAllovances
Vo DEDUCTIONS:
, 1T payable ; :26,763.66 peducted
GPF Balance 226, 865.00
o 3501-Benev01ent Fund
B ~1004-R. Benefits & Death Comp:

jef
Allow

TotaW-Deductions

D.0.B ,
A , . 25.04.1980
' 03 vears 03 months 030 Days '

gannu
c#:8480.

#. 00522536 guckle:
RASHID ULLAH SHAH
PRINCIPAL ,

CNIC No.1110135030711

GePE Interest applied

: 17 Active permanent
PAYS AND ALLOWANCES:
222¢—Adhoc ReWﬁef ATl 2017 1.0%
2247 -AdhoC

pers
Hame: '

relief All 2018 10%
£a20-Adj Health prof. Allow

cross pay and Allowances
DEDUCTIONS ]
17 payable

‘GPE palance

26,763.66 geducted
22G,865.00

roral Deductions

D.0.B
25.04.1980

" gg vears 0% Months 030 Days

P11 2016 10% .

\; F'////ré”

p sec:001 Month:luly 2018
puBL5l —special gdu: school for De
SPECIAL EDUCATION CENTRE _ X

NTHN:
GPF #:
old #:

522536

BpuU615L -

48,770.00
4,433.00
5., 000.00
2,118.00
1,985.00

Profes;wonaW AWTow-_,,”—_e—a~»————f—————~—————~—f48,770.00

' o 1,100.00

e 750. 00

' : ' 3,885.00
351, 610.00

|
TAX:(BGOQ)
subrc:

2,434.00 2,434.00
4,270.00
800. 00

2,136.00

. 9,640.00
341, 970.00

‘LEP qQuota: ' : :
NATIONAL BANY OF PAKHAYATASAD BRANCH
2722-8 -

p sec:001 quth:JuWy 2018

' RueiSi -special EdU: school for de’
<PECIAL EDUCATION CENTRE '

NTN: :
GPE #: 522536 .
old #: . o
BUGLSL - |
4,877.00
4, 877.00
225 035.00
//'\
. 351, 610. 00
%, 434.00
subrc:
2TC
/\/0’1/\ . :
' 9,640.00
| | 241, 570.00
LFp qQuota: ' N
§¢I§O§AL BANK oF PAKHAYATABAD BRANCH



Bannu
si: ]

pers #: 90177133 Buclkle:
Namc:  NIAMAT  ULLAH KHAN
" RELIGIOUS TEACHER

. CMIC N0, 15588292276

GPF Tnterest Applied
17 Active Temporary

PAYS AND ALLOWANCES:

paal-sasic Pay
10a1-Hause Rent Allawanse 455
1316-Convey Alluwance 2085
155A-Special Allowance
19a7-Medical Allow 15% (16-22)
2148-15% Adhou Relief All-2€13
2199-adhoc Relief Allow @18%
3315-Special Allowance 2821
2341-Dispr. Red All 15% 2822KP
2347-Adhoc Rel Al 15% 22(PS17}
Gross Pay and Allowances

BEOUCT IONS :
1T Payable 13,038.91 Deducted

GPF Balance 1134,241.00
3501-Benevalent Fund
Appa-r, Benefits & Death Comp:

_ §174-CH Flood Relief Fundl7-22

rotal Neductions

b.0.8

07.93.1989

32 vears @2 Months 013 Days

\
L]

e [

P Sec:0A~ Month:September 2022

BU5317 - Special tducation Schgol

. SPRCIAL EDUGATION CENTRE
NTN: .
GPF #:. AGRIBU 926
0ld #: 15588292276

8u5317 -

75,850.08
6,650.08
5,881, 00
7,016.00
1,751.08
1,820.80

685.00
6,0874.00
7,661.80
7,661.80

119,368.08

11,013.09 TAX:(36@9) 3,671.89
Subrc: 4,278.00
1,500,680

- 9p0.00

18,171.08
28,512.00

90,856.80 -
LFP Quota: Y

NATIONAL BANK OF PAKDANNU
PLS A/C B6EB-9

Page 1
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GOVERNMENT OF KHYBER PAKHTUNKHWA
|  FINANCE DEPARTMENT |
) . (REGULATION WING)

Dated Peshawar the 25-11-2019

NOTIFICATION

NoFDISOSRAME7/20TY. In pursuance ‘di’“th‘é’SUp*r'éFhéﬁouﬁ’?df' Pakistan CNil Appeal

No.811/2016 titled “Muhammad Afi ue-Ur-Rehman & Others v/s Federal Government of

Pakist_anl.through Secretary Capital Administration efc,” . the Government of Khyber

Pakhtunkhwa (Provincial Cabinet) has been pleaséd%b*appr’ove‘—Heta\th-’.A\lowance‘at_the,_;......,m,,,,

rate of one running basic pay 1o the devolved ‘Employees working ' in .the Special

Education Institutions rom the date of th ovt of Knhyber
Pakhtugkhwa.  — R ' ] B
L2, ~ The above said allowance will be admissible only-to the .'ernployées of

_S.pe'cia\ Education Institutions of Khyber Pakhtunkhwa devolived undef 18" Constitution,a\'

LAmendment.
R

Secretary to Govt of Khyber Pékhtunkhwa
: Finance Department .

Ehdst: No. & Date Even. -
Copy is forwarded for information and necessary aptlon'to ihe:-

1. Accountant General, Khyber Pakhtunkhwa, Peshawar.

o Principal Secretary 1o Chief Minister, Knyber Pakhtunkhwa; |

3. Principal Secretary to Governor, Khyber Pakhtunkhwa. _ '

4 Secretary to Social Welfare; Special gducati'on"& Wormen Empowerment Deptt.
5. Director, FMIU, Finance Departm'ent;Khyber pPakhtunkhwa. '

5 PS to Minister Finance, Khyber Pakhtunkhwa. =

7 PS to Secretary, Finance Department, Khyber Pakhtunkhwa.

8. PS to Special Secreta’ry',-.Financé Department, Khyber Pakhtunkhwa. . .

9. PAto Additional_Secreta’ry (R‘,egulaiion), Fi,nance,Depar.tment. S
10.Master Fite. AT S DT

e et e el _r- __,“_-?‘:/‘___j,,;_ ’ "'“.'--ff';‘r;'ET;".‘;""‘WT’:"’:,.%“; ~ o
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- The Secretary, .
Government of Khyber Pakhtunkhwa, ‘
Finance Department, Peshawar.

SUBJECT: DEPARTMENTAL APPEAL AGAINST NOT ALLOWING/
GRANTING SPECIAL HEALTH ALLOWANCE TO THE
APPELLANT. A

Respectfully stated:

. With reference to the subject nated above it is stated with great respect that
the appellant was appbinted as Religious Teacher BPS-08 in the office of the Manager,
Mental Retarded & Physically Handicapped Children, Bannu vide order dated 18.07.1990.

That through order dated 16.01.2015 the appellant was awarded higher pay
scale to BPS-16 being Special Education Teacher. The appellant was awarded higher pay
scale to BPS-17 vide notification dated 22.10.2019 being Special Education Teacher. -

" That the federal Government finance department issued notification for
Special Health Allowance for Special Education Teachers which was granted to some
hospitals. Some candidates being apgrieved from the Finance Department filed Civil
Appeal before Federal Service Tribunal Islamabad which were allowed on 05.10.2015,
11.01.2016 and 18.07.2017 against which the Federation of Pakistan through Secretary
Capital Administration etc. filed a Civil Petition before the Supreme Court of Pakistan
which was dismissed by the Apex Court on 17.11.201 8.

That_through Notification dated 21.06.2017 one Rashid Ullah Shah was
given administrative charge as Principal and awarded Special Health Allowance on the
basis of ahove mentioned judgment. '

That it is worth mentioning that regulation wing of the Finange Débaﬂmem,

Government of Khyber Pakhtunkhwa through notification dated 25.11.2019 stated that it

“has been pleased to approve Health Allowance at the raic of one running basic pay to -

~ the devolved employees working in the Special Education Institution from the date of
their devolution to provincial Government of Khyber Pakhtunkhwa®. '

. Tt is therefore, most humbly praye&i that being identical and on same legal
footing the appellant may very kindly be granted Special Health Allowance with all back
benefits in light of the Notification dated 25.11.2019 and apex Court Judgment.

DATED: 20-07-2022

APPELLANT

‘NAIMAT ULLAH -
Religious Teacher
Office of MR & PHC Bannu
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VAKALATNAMA

S - BEFORE THE KHYBER PAKHTUNKHWA SERVICE
" TRIBUNAL, PESHAWAR

S © SERVICE APPEALNO: ____ OF 2022

- | | (APPELLANT)
Nomat y)leh IKhab (PLAINTIFF)
(PETITIONER)

VERSUS |
Dol ptfe Lol SEreNpANT)

7 - '

I/We | ( /szzu i

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us-as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any othar
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
| sums and amounts payable or deposited on my/our account in
X the above noted matter.

Dated._ __/__ j2022 o llh

CLIENT . -

5 ACCEPTED 2%1 |

NOOR MOHAMMAD KHATTAK
(BC-10-0853)

15401-0705985-5
0345-9383141

CATE SUPREME COURT

Lmad’ sz{ Yod"V bl

‘OFFICE:- | Lol
Flat No. TF 291-292 Deans trade centre

Peshawar cantt:. Mobile No. 0345-9383141 | ‘é\ E -

A vocted



