V&

29.07.2022 Appellant alongwith counsel present.
{‘A(i: L ‘/T(ri[@ ye ); [\(i
: 'S;,s{- N -"";j ¢ . Preliminary arguments heard. Record perused.
b - Points raised need consideration. Instant appeal is
CTE 0 admitted for regular hearing subject to all legal objections.
" et TPl -
@S 0" IZA:[{;'[[. The appellant is directed to deposit security and process

- pifed fee within 10 days. Thereafter, notice be issued to

© respondents for submission of written reply/comments. To

before S.B_.

03.10.2022 Appellant present in person. Mr. Naseerud Din Shah, Asstt. AG

for the respondents present.

Written reply/cbmments have not been submitted. Learned Asstt.
AG requested for further time to contact the respondents for submission

of reply/comments. Request is accepted. To come up for written

reply/comments on 30.11.2022 before S.B.

(Mian Muhamfnad)
Member (E)

come up for written reply/comments on 03.10.2022 .
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S.A No. 3193/2020 é‘f} \ s
11.01.2022 Nemo for the appellant. Notice for prosecution of \\

the appeal be issued to the appellant as well as his

counsel and to come up for preliminary hearing on

08.03.2022 before the S.B. \
? LY E , \

(Salah-Ud-Din)
Member (J)

08.03.2022 Due to retirement of the Worthy Chairman, the

Tribunal i1s defunct, therefore, case is adjourned to

08.06.2022 for the same as before.

Reader.*

08.06.2022 Junior to counsel for the appellant present.

Lawyers are on general strike, therefore case is

adjourned. To come up for preliminary hearing on 2£.07.2022

before S.B.
<)

(Rozina Rehman)
o~ _ Member (J)
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10.06.2021 Counsel for the legal heirs of the deceased appellant
present. Mr. Kabiruillah Khattak, Addl. AG for the
respondents _'present.

Learned AAG has no objection on the restoration of
appeal. The appeal is restored on its original number. The
matter pertains to financial benefits, legal heirs of the
deceased appellant are impleaded in the appeal. To come
up for preliminary hearing on 15.09.2021 before S.B.

CHairrhan

15.09.2021 = Nemo for the appellant present.

Notice be issued to the appellant and his counsel.
Adjourned. To come up for preliminary hearing before the S.B
on 03.11.2021.

R | (MIAN MUHAMMAD)
I MEMBER (E)

03.11.2021 Brothéf of the deceased appellant present.
Former requests for adjournment on the ground that
his counsel is not available today. Adjourned; To come
up for preliminary héaring on 11.01.2022 before S

} (Mian Muhamma
Member(E)



Court of

Form-A

FORM OF ORDER SHEET

Appeal’s Restoration Application No. ?D /2021

S.No. Date of

Order or other proceedings with signature of judge
order
Proceedings
1 2 3
1 26.03.2021 The restoration of application submitted by Legal Heirs of
(Late) Mr. Shakeel Arshad through Neelam A Khan Advocate,
may be entered in the Institution Register and put up to the
Court for proper order please.
f
2 This restoration application is entrusted to S. Bench to be
put up there on [él O’:”)-l Q
MEMBER
16.04.2021 Due to demise of the Worthy Chairman the Trib
defunct, therefore, case is adjourned to 10.06.2021 for th

as before.

R%er

unal is

e same




22.12.2020 <

Nemo for appellant.

This case was called time and again but neither the

appellant nor his counsel appeared before the Tribunal.

As such, the appeal stands dismissed in default for
non-prosecution. No order as to costs. File be consigned

to the recofd room.

Announced.
22.12.2020

in§ Rehman)
ber (J)



19.05.2020 Nemo for the appellant. ,,Adjburne,d. To come up for
preliminary hearing on 03.06.2020 before S.B. Notice be issued

to the appellant and his counsel. - 47/ :
: (M. Amin Khan Kundi)
Member (J)

'03.06.2020 Nemo for the appellant.

Notices as required on 19.05.2020 seem to have not been
. _issued. Fresh notices be issued to appellant/counsel for the next
SRR S date of hearing. To come -up for 'Apre!iminary hearing on J
 12.08.2020 before S.B. ' |

A8

12.08.2020 __ Counsel for the appellant present.

Learned counsel requests for adjournment in order to

PR

furthér preparé the brief on the point of delay involved in the
matter. Adjourned to 20.10.2020 before S.B.

P

. Chairmén
20.10.2020 The legal fraternity ‘is observing strike today,
therefore, the case is adjourned to 22.1_2.%0.20 before

S.B.

(Muhamma
Member (Judicial)



Form- A
FORM OF ORDER SHEET
Court of _
Case No__gl g 2 /2020
1t I
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 21/04/2020 The appeal of Shakeel Arshad submitted today by Mr. Noor
Muhammad Khattak, Advocate may be entered in the Institution Register
and put up to the Learned Member for propenprder please.
REGISTRAR >4\ \ D41t
7. This case is entrusted to S. Bench for prelj v hearing to be
put up on ///0 S-2020
11.05.2020 Nemo for the appellant. Adjournd)"l’o come up for
preliminary hearing on 19.05.2020 before S.B.
%
(Mian Muhammad)
Member
—— e e - e T . - -7
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The appeal of Mr. Shakeel Arshad, Ex-Chowkidar received today i.e. 15.04.2020 by Mr. Noor
Muhammad Khattak, Advocate is incomplete on the following score which is returned to his

counsel for completion and resubmission-within 15 days.

1- Memorandum of appeal not signed by the appellant which may be signed by appellant.
2- Annexures of the appeal are not flagged which may be flagged.

No. /o ;L$ /S.T,

Dt.&g ’°£t /2020

R AR ~
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Noor Muhammad Khattak Adv, Peshawar.




< — BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, |

| PESHAWAR'
' 131 E%, :
APPEAL NO. g@_ﬁ_ /2020
SHAKILARSHAD  V/S H/EDUCATION DEPTT:
| ‘ INDEX . - 2 .
S.NO. DOCUMENTS ANNEXURE | PAGE |
1 | Memo of appeal B - 1-3.
2 | Order dated 19.04.2016 A 4
3  |Judgment B 5- 34.
4 | Departmental appeal | BN of 35.
5 | Order/letter D | 36
6 Vakalat{nama 5 esisassessans 37,
APPELLANT

THROUGH: % g

KAMRAN KHAN
ADVOCATE
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-~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Khyber Pakhtukhwa . |
Service Tribunal
APPEAL NO. /2020 | ose¢
Mr. Shakeel Arshad, Ex-Chokidar (Class-IV), oaeaLSLY27

Government Girls Degree College Chagharmatti, Peshawar. :
T APPELLANT

VERSUS

1- The Secretary Higher Education, Khyber Pakhtunkhwa, Peshawar.

2- The Director Higher Education, Khyber Pakhtunkhwa, Peshawar. |

3- The Principal, Government Girls Degree College Chagharmatti,
Peshawar. ' ‘

........... treseesssssssssssss s ssee:-RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKWHA

SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF

THE RESPONDENT NO. 3 BY NOT IMPLEMETING THE

APPELLATE ORDER DATED 20-11-2019 OF THE RESPONDENT
NO. 2 IN LETTER AND SPIRIT.

PRAYER: | , -
' That on acceptance of this appeal the appellate order dated

20-11-2019 of the respondent No.2 regarding re-instatement -

of the appellant may be implemented with all back benefits.
Any other remedy which this august Tribunal deems fit that
may also be awarded in favor of the appellant. |

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as
under:- ' '

1- That appellant while performing his duties as Chowkidar in -the
respondent No. 3 college was falsely involved and charged in FIR No.
110 dated 01-02-2015 U/S 302/148/149 P.P.C, P.S Mathra, District
Peshawar. - | -

2- That due to the involvement in the aforesaid FIR the appellant was
arrested by the authorities and was put behind the bar. That due to
the confinement in jail, the appellant was removed from service by
the respondent No. 3 vide order dated 19-4-2016 communicated on
06-08-2019 on the ground of willful absence. Copies of the order
dated 19-4-2016 is attached as annexure .......... erenreere e snrranes A.

3- That the appellant was honorably acquitted from all the charges |
leveled against him by the competent court of law vide judgment/



order dated 18-3-2019. Copy of the acquittal judgment/- order dated
18-3-2019 is attached as anNexXUre.....euueessssssssesninmimmesissenssnnns B.

4- That after honorable acquittal and releasing from the jail, when I
approached to my place of duties, I was verbally told that your
services are terminated from this college. That I asked the concerned
authorities to provide' me the impugned order through which my
service has been terminated but they were not even willing to
provide me the impugned order and finally on 06-08-2019, the
impugned order dated 19-4-2016 was -provided to the appellant..

5-That when the impugned order was communicated to the appellant
on 06-08-2019, the appellant preferred a departmental appeal on 26-
08-2019 before the respondent No.2. Copy of the departmental
appeal is attached aS ANNEXUMCuurieurenasrasrnaerasarnssanrasninnsnsannss PRI o

6- That departmental appeal of the appellant was accepted by the
appellate authorities and vide order/ letter dated 20-11-2019, the
respondent No. 3 was directed to accordingly create a space for re-
instatement for the appellant. Copy of the order/ letter dated 20-11-
2019 is attached as annNEeXUre.......eciieeernrrersnssanrncaremnsoncessanse D.

7- That the appellant asked time and again to the respondent No. 3 that
the appellate order may be implemented but in vain. : '

8- That having no other remedy preferred the instant appeal on the
following grounds amongst others. o o

GROUNDS:

A- That not implementing the appellate order dated 20-11-2019 by the
respondent No. 3 is against the law, facts, norms of natural justice
and materials on the record hence not tenable and the respondent

No. 3 be directed to implement the order dated 20-11-2019 in letter
and spirit. - :

B--That appellant has not been treated in accordance with law and rules

by the respondent Department on the subject noted above and as

- such the respondents violated Article-4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973.

'C- That respondent No. 3 is acting in arbitrary and mala fide mahner by

not implementing the order dated 20-11-2019 in letter and spirit.

D- That as per the law and rules on the subjéct, the respondent No. 3 is
~duty bound to act upon the orders of his superiors, therefore, by not

- implementing the appellate order dated 20-11-2019 is in the utter

violation of law and rules. . i

i

E- That spirit of the Fundamental Rule 54 is clear in this respect which -
states that after acquittal from criminal charges the appellant be re-



instated in to service, as the same Fundamental Rule has been acted

upon by the appellate authority but the respondent No. 3 by not

implanting the appellate order is violating this Rule.

F- That appellant seeks permission to advance other grounds and prOOfs_
at the time of hearing. :

It is therefore, most humbly prayed that the appeal of the
. appellant magl be accepted as prayed far

Dated: 19-03-202q

 APPELLANT
SHAKEEL ARSHAD

KAMRAN K
o KK

~ MIRZAMAN S
ADVOCATES

THROUGH:
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PRINCIPAL GOVT; GIRLS DEGREE COL'
'CHAGHAR MATTI PESHAWAR

- Phone_ 091-2910411 : E.mail /’lﬂress ggde_ cﬁ@’l’alioocom ’
‘ _Govt. Girls Degree Coll'ege Cﬁagﬁarmattt Q’esﬁawar

N Regjste‘red ‘ " o |
: Dated_Pesjhawar the 17/ _5,[ -/2016
'Notlficatlon : ‘ X

The Com‘petent Authority is pleased to remove Mr, Naseem Ullah S/O A21z Ullah
" Tube well operator and Mr. Shakeel Ahamd S/O Amin Ullah Chowkidar of this college (Govt;
- Girls Degree College Chagharmatu) Peshawar from service with immediate effect due to their

willful absence from duties. The absence period wee.f. 02- 02 2015 tlll date may be treated as
unauthorlzed absence frcl)m duty (\mthout pgy) ‘ _

E

"PRINCIPAL
GOVT; GIRLS DEGREE LOLLEGE
CHAGHARMATFI PESHAWAR

‘Endstt: No_{. FS/O — 6’”3
Copy forwarded to the:
1.  Director Higher Education Khyber Pakhtunkhwa Peshawar
" Accountant General Khyber Pakhtunkhwa Peshawar
Mr. Naseem Ullah S/O AzizUllah Tube well operator Village Garanga Payan P/O
Chagharmatti Tehsil and District Peshawar
-, 4. Mr. Shakeel Ahamd S/O Amin Ullah Chowkidar Vlllage Garanoa Payan P/O
/ ~ Chagharmatti Tehsxl and District Peshawar

(WRN

pamporad

siran) }ﬁ/tp.-‘
i

e
A
2




IN THE COURT OF MUHAMMAD SAJID -
ADDITIONAL SESSIONS JUDGE-XHI, PESHAWAR'

Case No, ' ¥ . 16/SC 0f 2015 .- %

.Date of Institution 3 - Co |
Original L 19/10/
On'Tfansfer : . | f07,712/2018 .

. 20

Date of Decision =~ : - ',18/3/

STATE-Vs.. 1. “lavep ,
2. '_'»:ATTA ULLar: Sons oF Aziz ULLAH, .
3. :ZAT ULlan S/O VIoHIB ULLAH -
4. - SHAKEELS/O AmMIN ULLaH

All residents of Garangi Payan.,
Peshawar -

_Acgé.u.sed facing triai
Charge U/S302/148/149 PPC, FIR

No:110, Dated 01/02/2015 . . &
Reclstexed atPS Mathra Peshawar N ' '

JUDGMENT

18/03/2019

= S aTIRSTED

(SR 2

Accused Lmvcd, Aua Ullah; Zait Ullah and Sn'*"ﬂci have

. .. - . - < .."‘. LT
'1'accd trial before this courttin Casc FIR No. {0 dated

01/2/2015 registered under Section 302/148/}

Police Station Mathia. Pesheovar.

tm eene Rt




B\t

'presefm, accused/petitioners and absconding co-accusec

According 10 the FIR EX-:P.-'\‘, registered on the basis of

.-'1muasxla -on 01/0_/_013 at 09 30 hours, the deceased

complainant Wali Jan S/O Abdul Muhammad in ’injur-ed

%:ondition reported the matter (0. police at casualty LRH,

hours, he ‘along with his brother namely Mutabar Khan

was present at the place -of occurrence and both wera

bu>y in cuttmv the ir trees, when in the meanwhile the

~

namely Naseem Ullah, Farman and I\arxm\_mah already

present there. armed \\‘i‘thl-,deadly' weapons,  started

altercation with the complainant party and reso orted i

firing  with intemi_on o kil - whereby the deceased
'complamant \’ah Jan was lm and sustained - fire arm

injuries  while his brother Mutabar }\Iﬁ.'aa.i,re_"n'::zin:d'

unhurt. Later on, the Lon‘“mmam succumbed @ his

injuries in the LRH, Peshaswar. Hence, the i instant FIR.

The local polre mu adopting the Codel formalities;

1cmsleu_d the | instant case FFIR wamst the a

il il
1S ACTUSLT 1agct

trial and absconding-c*ol:-'xccr.k;\:éd..

Complete "challan against the ace

(\

before the Court of learned District & Sessions Judee.
Pes lawar,

Pesha»\!ar to the effect that on-the same date at 08:45 °

bt

% .
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were shown in column No..4 of the challan while-a’ccus'eqj

'_—“uia"UHah, Farman Ullah, -Naseem Ullah, Karim Uliah

and Shakil were shown in column E\.‘o‘.i’io‘.r‘fihe‘ challan
which was entrusted 1) the fearned Ad'c;litionaél Ses'sigzij.;s. .‘
-JudgéfIII, Pésh‘a;ﬂvar fo;"..ti’ial.' The arres%e’d-ac’cu.sé'c; vere
produced in .custod}f.'a'ndi aftcr obsexj\"ing provv'i‘s.ighs Vé}f

section 265-C Cr.PC, charoe was franied against them. io

~which they plead not guilty; and claimed trial ‘while ihe

remaining accused were ‘procceded UiS 312 Cr.PC. The
prosecution was thus invited 10 adduce i1s evidence.

. Subse,quently evidence of six wilnesses was récorded. in

the meanwhile accused namely Anaullah and Shakes] -
were arrested and produced before “the court . on-
05/10/2016. Provisions of Section '265-C-Cr.PC were

complied with and charge against theni was framed 1o

- i
<

which they plead not guilty. Afier framing of charge the
prosecution was directed 10 adduce S eviden

Accoi'dingly, the prosecution produced ] 4 witnesses. Gist

of the stateménts of 1he witnesses is ds follows. o

H

Pw-1 Mulmmmnd ljaz Khan SHO has submitted

supplementary challan against accused Auta Utiah

B T



7.
R
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P"J Shalur Ullah SI, stated that after the a ‘est of -

dCCUaed bhakeel and r\na Uﬂab he vide apph ation -

ExPW2/1 produced the accused Shakeel -and Atta _Ui?ah

before the court of JMIC concerned, Peshawar for:

“custody and two days custody of each accused was

grént.e,d.. That during. iritcrrogétign the accused nmcﬁe
pointation of the place o'f :oécurrenlce vide 'poimation
me"mo- ExPW2/2 in presencﬁe of marginél wi T.HESS@b (STO
by defence counsel thaT the pomtanon is maamx:s;b;e in

ewdence). ‘He 'recorded the 'sta'temen_ts of both 1hs

B!

g}

accused u/s 161 Cr PC. rXﬁcr \plrv of poh i’cuétody he

produce_d both‘the dccused be‘forc the learned JMIC,

Peshawar for.confessional statcin en‘rs vide his applica

~—t
o]

EXPW2/3 But on their refusal they were sent to the

Judicial lockup.

PW-3 Atta Ul!ah No0.20358 is.’wiméss 10 poiniation memo
EX: PW”/” vide \’\thh '1ccu"=a -\II” Ullah and Shakeo!

made pointa'tion of place oi‘oci:urrencc. '

v

PW-4 Aurangzeb AS) mcolporazed he contents of th

- murasila into FIR ExPA.

PW-5 Jamdad No.3047 is rnammal rimess of recovers

-

memo EX: PWJ/I vide w hxch The IO recovered and took

mto possession grass blood stain’ad from the spot and




0.

- complainant was read over and explained w him dnd

sealed "the samrsE Into parcel No. 1 b\ '1117\11*\3 3
monograms of MA. Si: mlml\ 10 took in’Lo_-_p.oss,'c.ss'i._o.n"()_(’3i
empties of 7.62 bore ﬁtshly disch.ml'gcd from tl-x_c_pléccis: '
of accused in scattéred COI‘ld‘iti:OD and seal,ed:tihe same-inzé
par.qell NQ;'Q and affixed 3 Il’Q‘QI‘]Og._I'ElIﬂS in the name of MA'
‘and prep’éred' the ’reéc‘)vcr._\f: memo EXP\z\.f'S;’E in his -
plesence Similarly he was al;o mawmﬂ wilness to zhé.
recovei‘y memo 'jE,xP\\f'SVS vide which “the ‘I'O‘,g'}so
1'ccove;'ea and took in£o_ possession t\*.’d'exnp’.ti?zs:g'}f"j().
bore haviﬁg sﬁmell of I‘rcsh:Ad.isc];arg from :poim C and .

sealed the same into p'arcci

>
1
o}
2

. fo
)—T,
g}
/
o
(%
L)

monograms in the name of M. \ Smn larly, accused Javed -

and /axt Ullah \/lde p(nmaUOu memo: E\PW# £ :“'-db

\

pointation of the' place of occurrence. He fu:'thcr stated
that his statement u/s 16| Cr.PC was also recorded by the

[O.

PW-6 GUIAShﬂhZZ’N}ﬂ SI deposed t} 1a1 d-uasvu then
injuredlnax_niely' W.;}I'i Jan was bx"ought by his dmus 10
the casualty in injure.d-é:.)ndiliéh_. I—fc prepared: ih-':‘ iniur-."'“'
sheet ExPW6/1 and handed over 10 C\lO on cmu

Thereafter, he ILCOId\.d report ¢ of dbc ased then injured in

3

(S

. the shape of murasila ExPW6/2. The report GO the

il



EXPW6/3 - of deceased " and seni the dead body of

- PW_7 uarf'u' Khan MM de; posed that int his presence

mvusnnauon submntm t:c‘smpleze challan aeg

thereafter-the complainaint thumb impressed the ‘amc as .

~a token of its correctness. 'l'hc‘ same-was also \:'criﬁed'by

'his brothervrmnelv Mutabar Rhan and lhumb 1mD LSSC_(?;‘
by him as a token of jis coxucmess He informed the
concerned PS. The deceabed [hgn injured >Ucu1mb d 0.

his injuries in the emergency/OT of casua ity LRH,

Peshawar. Therefore he prepared the inquest” Teport

deceased to mortuary for PM examin 1ation. He mfo“.,t.d
the PS concermned regarding the death ,of deceaszad for the

change of section of Jaw.

constable Siyar Muhammuad No. ”-1 brou\:’ the blooad -
Stained garments of deceused Walj Jan consisting of -
Shalwar, Qameu and Sweater Fauji color handed over ol
him by the doctor 3 ter conducting PM L\ammai on and

said constable handed over the same 1o the 1O in 'h'.?sj
pmsenf‘c TI IO sealed the same-inte parcel No.4 ExPl
-and affixed 3/3 mono'“ uh of f\u’A on. the same and

e !Il m> Drésence,

prepared the recovery memo [y P\\ 8!

PV.8 Abdua'iah Jxml SHO aner completion o
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- accused facing trial as

absconding co-accused.

their fields. He along with Wali Jan were present. In i

"
1

' PW-9 Mutabar i{ an staled that accused ‘are his <o-

~villagers. That they were busy in cutiil o of their 2es i

meanwhile they made quarrcl with Javed and others.
The eafter accuqed p'ut\ started firing .as a result of -

which his brother received, fire shots and he escaped

unhurt. After sometime he took his brother to the hospital -
in injured condition for medical treatment with the help

of co—\{illagers.' Ac-:‘ording’_ 10 .liim, seven persons have

impressed the statement and he also thumb impressed the
same. According to him, 1hcu was no ower issue in
between them except the cutting of iwees. The 10

prepared the site plan at his-instance. Fle charged accused”

Javed, AttaUHah. NascemUllah, ZanUllah, Farman,

Shakeel and Karim for the LOH‘D]IS\lOﬂ oi offence.

PW-10 Turooq Shah ASHis investigation Officer of the
case who after receiving LhC copy o‘ FiR. pmf cedad 10 :
1he SpOl and p"epalc\l the site plan ExPDB at the pointation -

of e'_c;__"witness namely - Mutabar Khan. Durin:

ESTED | . o .. Paye 7ol 30




Rk pon A T pes i . . . . . x .
A ‘?‘g = Ry T B8 I\/ia:thra regarding the death of deceased tba] injured a

iliSpectiogl, he recovered and 160k inro j:osseésioh blo_o--d_-

‘ ‘Sf?;ned grass and sealed the sare i_ntb parcel Nq.l E\PZ
and pl'epal'ed the recovery m_v'_eimlov élx‘ead\ E\P\ 471 in
presence of ﬁiargi’nal witnesses. - He also recovered and |
tool\ nto possession. SIX empty s 1  ll: of 7.62 b borz havi ing
the sinell_ of fresh discharge -1-"1-onA1 the pléces ot &CCLbEd
and s_ealed' the .salﬁé -in'to parcel No.2 by '. afﬁ;vii'rxg" |
monogram ofVVMA and prépai'ea the recovéq Vm}enio_.
already E\PW4/7 in presence of 4marginal' w:itzﬂesses.
Sim 11a11y, he recoveled and took' into posse sxo‘r. 'tw;o‘
- empties of 30 bor¢ pis.to.l ha_\fi'ng.‘ smell of fresh dsnar~:
from -the placc, of cused gmd‘h'c s‘eal'ed,thc_'samé inw -

]

the recovery mema already ExPW4/3. kae e vide
recovery. memo already ExPW6/1, he .tock inwo

1 H
s =1 Yt
QYO UCER

L.

possession blood stained carments of deceasec

e

by constable Siyvar Muhammad which was hancicd DVer,
- to him by the doctor and produced 1o him z ¢ PS. He

caled the same into’ parcel by affixing 3 monograms in .

the name of MA in presence of marnmal witnesses. The.

-~

concerned - police of LRI informed the police of PS”

cordingly a DD No.27 datec 0i/02/20135  was
t

bs! olpmated and he’ plc‘de on file the same which is™

: n.serD

parcel No.3 by affixing monogram of MA and prepared



EXPWIO/I He sent the biood stained garments of the
deﬂeased, orass a d emptics o IhL FSL and received the
~ reports ExPZ and ExPZ/1 in this respect placed the same

on file. After the arrest. accused Javed and Zaw Ullaly

were handed over o him for investigation. Vide his

appii_cation ExPWI10/2 he produced thcj‘_‘ saidaccused

before the court ot learned JMIC, PLSDd\’.’&I‘ for pou'“"
. |

custody ‘and - one da}-’ 'custody was -granted.  FHe

interrogated them. Dmmo Interrogation thw led. ?xrn 1o

1

“the place of occurrence and pom ed out the same. In this , :

respect he prepared the pointation memo already

ExPW4/4 1n pre nce of marsinal witnesses. He r ecorded

the statemenis of the accused as well as PWs u/s 161

-

Cr.PC. After expiry of police custedy. he again pmuuc»* d

both the accused before the coui_'t ot.JM IC, Pcshawér f.o.r =
r:ecording of their coiti‘«:ssions. f-.'-;ide- ~application

Ex PWIO'” b ‘t the (:l'CCL.lS‘C‘t‘.j“ refused the sawe s:gr! '\‘, Ao

sent 1o juc'iicid'z" Jocku.p.v As rest ol the accused were

' ,'/EO o | avoiding their’ lawful arrest, he vide ‘sxppi;catioﬁs'
EXP'\L'\/IAO/i‘f and ExXPW1 0/5 applied and ob.c;m?cd :y‘.":afl‘:this

of arrest u/s 20—1 ﬂ PCand Dvocldmmon oticcs bs b7

Cr.PC and handed over same to the DIC o o'*cern d o

its execution. He also ::ccwcd and placed on file the PM

LT~ 9 & wia—gie/ documents of deceascd. ..-‘\i.u completion of itnvestigation
i S‘ESSE-‘)H C "[":a'.';fa*i— ll)';i‘:’_.c 9 ai 34
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he handed over the case file to-the SHO c¢oncerned IoF

submission of complete challan.

PW-11 D: Aixﬁn-iiﬂéﬁq; 15';;0fessor of U:'O!Og},ﬁ',“Bﬁicha;
Khan - Medical Cu_xnﬁlc;\", Swnbi then '._pqstc'd at
Casualty L j Pcs}mwar deposad T.hJ.-L on’ 01 '"O .5
12:25 | ‘hours mjuled namd Wali Ja.u S/O A bdu!
Muhamﬁflad prb’duced by Gul Shahzada S1 :befo_re- him for .
medical examination wherein he examined the then
injured. Thé-pétieht wlaAs' COﬁsCious and wéii' o‘rijc':*te;i in
time and space. and found that there ‘-;A"as; o ’:qm v
wound on rl'igljt,.iliac. f'oss:_i Ixicm In size‘a'nd. eNit 61 the
upper ‘boarder of left BLlLLoék this is 1 % \urﬂ and
bleeding profusel},'. The patienf was_’ r«:fém%i fu |
CVW/Casualty Surgical \‘fard ‘The kind or wea "\zi Hs'ed
was FA. Result was la‘ter On. Probable G,rr*cco nu—»
. ' : R : T h
about lnom The report is ExPW11/1.
PW-11 Abduliah Jaml‘s,x-l(j on’ 24/5/2015 bLblfd
challan u/s 512 C1 PC _10.1m>L the accu>ed Aud L'xi h .
A _
Farman, Karim Ullah, Shakcé!‘and \’ICE'T‘ Ullan xyfbich 5

ExPWI11/1.

P\'\’-ll~Di‘ Isniail Rct'rcd viedicn Off'u:n 'crem.c

. -
n O‘. h A0t

Department” KMC, Peshawar, stated 6

during the days of occurrence he was posted at z\..wC as

- Padge 10630

v
T “t . . .
I Y ribynasahs



:emO" Medlcal Office. That on Ol/O”/”Oh at abour _

.

10 OAM he conducted the po.st mortem exami'nauor; of
d‘:aceased Wali Jan S/O Abdul- Muhammad aged bout
50/55 years brought by Constable Basit Khan No.3344 of

PS Mathra, duly identificd by Iqbal Hussain Shah and

" Riaz Khan and found the following:-

External E."\‘min(zfion:.Body: of an old n‘zan having
average bzulr aged 50 55 ears wear mf; S/ h-."izr_, |
Qa)7zeéz ahd;?_gre_v co/oif 'w@b/en swearer, vclot#’ie_s
were blood stained 'cmfi havé FA (fire ar(';z_,'). 'c'.z.’}zﬁ’cfs

RM and PM lividir: developing.

Injuries:

1 -~ -~

e A FA stitched entry wound on front of right
" side of abdomen Ixicm in size. Gcm from

‘midline (ML),

o A FA stitched exit wound right upper
butiock 2x1cm in-size. dem fronmidline and

2 cnr aubove ghuedl jold

Internal Exmaination: .

Scalp, Brain, Skull and membranes helarh,

v
i
l]..

1 1 af \U



1

' 'zihe police

Thorax: Walzs Rms cmc Camlaces Pu!ar '

left lz,mO, he-:u-.r '/7@::-1117):;. Abdomen. H"’al'l,s,

peritoneuin, wm/l /u; ge mtesfme mjw ed while rest

‘were healthy.

Opinion: On his opinion the deceased died due 1o -

injuries 10 intestines .and .abdomen. blood- vessies

due to fire arm.

Probable 'ﬁme_ that e['(ipsé(i:

q. Benween injury and death: Hospi’raf[zed{

)
AN]
bond

>
O
g .

b. Benveen death and Postmoiten: (.

“hours

The report is LxPM consists of 06 sheet IIZC[H([L(I’-’ ,

the pictorial and correcth: bears ifie sionanre oF

“him. He also endorsed the inguest report. along

Fo N
aiiy Crild

with hospital .record consisting on casu
His endorsement note oin the inguest rc'/)orr.- is

P VI')/] 7/7(.’ ]):\/} i){)}[ is F\P"[ T‘tu bl) Of"v

~deceased along ,wi{’!? clothes. P e ,)o, . LRH

recor d. ver ified poi live documents fandéd over 1o

o
~
[ 47
<
v
[
[ R I
[}
1,
(P
-y
e’



doctor.

19. ° PW-14 is the statement of Basit DFC No _.5 44 who -
escorted the dead body of "dc“’cea's‘ed Wali Jan from LRH, -
Peshawar 1o K’\’.{C Pesha\\ar who stated that dur rmv,

escort no body interfered with the dead body.‘ -

20. Investigation Ofﬁccf Férooq . S’hah/P\V-liO was re-

exammed by the Cowt on 10 11/70‘ 8 wherein he stated .

: . asunder:-

Today the case p/ opei 1y s avm/ab/e DC_]OT .f
'Cowt whzch conszsnn 0/ 06 empry shel fv of 7.62

bore ) 1-vh’z'cl? were. '»re_coverc'c./ - ana" ‘ f(:’.()(’\ Lz

)

possession fom the p/ace of fxc:'zfsr-'l ar poiit- Lv '

lying in (:I scattered position which 1 sec;/ed 1o
parcez’A No.j which is EX:P3 b; affixing _>3
| hvonogrcbns in the ;_7&177@,5_/’ :\r/,;i, Si;-;zi!ar{t-, 1 cz'gz’:so 5}-
A S )GU\ | o | | régovcré‘é’ ardl .’OO/‘C;I'I'?IV,.(‘.) ’pO.s‘.s'G.S'_s‘fUﬂiA?.b} empties o;
30 bb‘re. fromﬁ Pé“?"fc vana’» s‘ed/é;;" 'iu. é,g’l/d mm
T b;ll;Cé/ ’_;7\"'0._3 .u.-hic‘/'z' is EX: "4 b} aimwg ;3;’?}'

monograins in the name of M.

[ #9]
—
<
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The proseéutiéﬁ ClOsed s ev 1.ldenc.:e aﬁd the statemerit 6* _
accﬁsed were recorded under Sectlon 342 Cr.PC, \vnﬂrom
they, ‘while | prdfessing their innoc‘encé,. d_ézf‘ied
prosecution’s ailégati(msv. "l’hv,c_\,’, honcthclcs_s, neither |
wxshed to be e\ammed on oath, as required-un uér' Section

340(2) Cr. PC nor opud o plOOLlCL, defence ev mw\_
Arguments heard and record perused.

Learned State counsel assisted by learned private

counsel for complainant argued that the accused facing

trial are directly charged for the commission.of murder of
deceased Wall Jan In a p101np11y lodged FIR. They we

o

on contending that, oeing the co,-villaﬂers._ the pariies -
. I - - . .0

knew each. o'ther; ‘thercfore; no .question of mistaken

Ldenmy of ths as;’ﬂ nts could arise. They *ur:n"r

mainltained-_ that, éiU .Ath-':' thiee. facets of e\fid-zn-cc e
ocular, Lcircm;lstamial and m';cdi,c.al evidende fit in each
'[othc—‘r ‘ éohqently A\-\r’héreb}-’; | a well  knitted and
corroborated procf for commission of the Q(u-,-/ of
the deceaséd at the ha_nvlds .oi“' ‘ﬂgcQs&ci facing u alsﬂcf
a’.b.scoriding; co-accused IS ‘I\ort}]coming. Lr‘ea..r.ned Satc

.‘_.‘!.}V: . . . ) - .' . ) . ) ‘ . .. .
..E%c?ounsel highlighted than, accuse..d facing trial decamped.

o frorn the spot aﬁer commls>10n of ofrr ence, and. was.
{ ,(') [ i . . o .
L U=AQ) lperm - :
Session ,{p:ﬁif“j \ TR
; FRIRY eqemamed 'L)SCOI‘ld"l for a. cunmdera-ole perio¢ of time,

TESTED

"
[
2
[at
—
4
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e
'

which further Strengthens the. prosecution version. They
underscored that, .he vitness making ocular testimony is -
natural witness, who.;s’_co‘nsiszent in his deposition, and

hence, according t6 him. all the relevant aspects of the .

case make the prosecution successful 1o prove it-againsi

accused facing .llul beyvond shadow of r ﬁ\ornbic doub:.
They s_ubmitted that the d_\~’ixag decl_ayatiqz{ of L
deceased/coiﬁplaiﬁaht has.' been 'pro\.fed 0\ h
prosecution thxounh xelmblu mdL )mamt and coniid ence-
INSpiring evidencé,- \‘-\-‘hich‘islfu_rther coii'obgl'a‘ieé b\ the
direct ocuiar accégnt furh_ishc.d by the eye w_iingss of the.
occurrénce. The lé_aamed State copnsel assisied by pri \'r

B

-counsel for complainant concluded their arguments with

the request to award the .cz'apit‘al punishment 1o the

~accused fa uno t’**al.

On fhe o*hw hand, learned defence counsel while
assuming his tum of arguments, contends that, th

have made dishonest improvements in the prosecution’s

=

‘episode— of occurrence. ,\‘vh‘ich; thus, according 0 "hi.m,'
freplet‘e' it w.ith égubts, .Hc c:omc:hds that, the IR L\P\
portrays a | coéf:octed ,s'Lo'g‘_y',.f which _Lhc;* ';Sz*osccéiiipr}
fabricated Yv‘i#h:;!dishon:esi aﬁ.jd ﬁlterior motive for SU:Cubq

of its case: He underscores that, the PWs are. inconsistent
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N/
J

pr‘ose.cution'

- namely Mutabaf Khan werc

in theu‘ deposmo'ls ny 1an§ areas, and so their 1eSTTT

1s not ’WGth for 11:mc; Snﬂ‘larl ., he g‘oes on’’

phl

contendinf' thaf the site pla' does not corresoo“o \»«;h‘

the ocular accéum of the occurrence. Wwhile furi'her

calhng_proSecution’s case as not qualif}fing {0 }prove_z‘ne
charge, the learned counsel I highlights i ;ol plosecuuon
could not prove motive for (:ommission ot the felony, and

things being so, accor dmo 10 ‘mn the whole

prosecutiori’s case would fall. He further submined that

the murasila did not carry the certificate, wom ‘the
concerned medical officer hich is fatal for the
prosecution  Case. While .concluding,mQ Arguments,

leaned defence counse! is thus of the view that, the

has taxled ‘to prove the

accused facing wrial, as its-’casc is replete *vlfh doabus and

so, entreats on this court for ex ending i1s penefit.ta the
b

accused rac*nn wrial, and acquit him accer dit

aely.

=

Perusal of the record reveals that on 01/3/2015 at 0930

howrs, the deceased complainant vali Jan s/

'Muhamma‘tl in injured cb‘ndiuon repo“ed tm mat tter 1o

'_,_pohce at cacuah\ LRH PLSh"\\ ar to.the LﬁpC{ r.?m on zh

same date at 0\ 45 houxs he 1 ng thh m: b‘:OLer

present at the piace ol

Page 16 0L 30




occurrence and bath were busy in cutting their wees,
when in the meanwhile the present accused facing trial B
and ‘absconding co-accused present there armed with

deadly weapons, started altercation with the co nplainant-

party and resorted 1o firing with imgmion to kill, \‘*ereb
the deceased colﬁlpAl:al-inamv Wali J an was hit .énd_ susia_ine.d;
fire arm injufy Whﬁé his bx‘d;’liex' Mqtabkar Khan eﬁdained B
unhurt. Later cn, the co.mpl.ainant' succumbed. o his .
injuries _'in the.LRH:, Peshawaf. Now, thé cruc:iél'poiné:'s'

for determination efore this court are that:-

‘a. Whether the dying declaration of the deceased

complainant Walj Tan is consistent wvith other

~4

-y
R
-

and circurastances of (he case or not.

‘0. Whether the occurrence has taken place in the
mode & manner, tme and place as stated 1y the
L .
FIR.
¢. ‘Whether the sole slatement  of eve wilnesses is

trustworthy, confidence -inspiring  and can be

relied upon.

yooal

Whethe;' each accused can be held 1jespdns@§'bi<:- and

liable for acts commitied by others.
i i

The dying: declaration, admittedly, is a veak ';\',pn o

evidence which is ‘;;?ﬁaquired]z_o Be_corrdborated through.



independent and reliable evidence as a rule of prudence.

In the pr__e;éeng casé,: the 1j'ep'or[ Qf deceased comp'lainérit
(ther'll injured) wasv ShO\."\-’n lo be verified a%’ld._‘ thumit
impresseci_ by tl}e ?;\7\"-9 z\xﬁulabar Khan bm 'ac-éord_ing o
the statemént ~of-P\’v’—9- Muvt'abai'. Khan, .i ‘ hu*nb
1“npressmn was ob amed by 'he pohce on the place \\. ner:r |

the site plan was prepared and at the relevant time his

hands were smeared with bleod. The relevant column ot

“name of friend or relative who brought the injured 1o -

[¢)]

hospital” in MLC EX:PW 11/l of the deceased

complainant (then injured) was left blank and in.ihe same

way the P.W'-.9 ‘-.1\/Iu;t.a"oar Khan ~{%fas .not shov«'r}' 10 bé tfe
identifier and receiver of the d'e‘éd' body of the ‘d‘ecel-as_ed o
complaiﬁant. Thesé facts cast serious doubts rc-':s:i:'r'di'n‘n
the presence of PW-9 a thé‘rvélevan‘t time oro\'g
dﬁcla}‘ation _in hospita! ,along with tlﬁ’e -de‘ceas*clw.
complainant coupled with the fact that his arrest was also
i‘éqﬁired in case FIR No: 111 dauo 01 O’_5 20’3'11;
distance ‘between the place of~0ccurrence.:}nd LRH

P%eshawex as per the statemﬂm of' PW-Q Mutabar I\mn

: 1c

re: 1st1at10n fonn/ OPL} Cms o‘r LRH Pcsha shdws- '

cdn be covered wnhm 70 W '73 minutes in "’h ie and the -

tqe presenc’e'of the:dec‘eeisc gomplamam (x h N inj red),

i di

at 09: 05 AM in Lhe h05pm ‘\'LLC hows his arrival a:

Page 18 o' 30 -



.09: AM but acboldmo o’ ‘VIuras1la EX P\”6 «:he -

matter was 1‘eboﬁed_to the police at 09:30 A\*

the time‘ of 'OCCUi‘ItHCC -,asv stated by 'th‘ei 'd'»eceésea.‘-
complainaﬁt (theﬁ-i"njurcd‘) in his dyving é(‘:ilaratiokn :
08:45 AM; 'time of a'x'l'il\fnl to ‘the LRH .quhawar H o E
09:05 AM and the time 01 .1 CpO"l to the po ice . O';:S.Oi:
AM is placed in Ju\raposmon thcn the chances olf prior

eonsultation and false impliCati_on cannot _be ruted out,

espemall) In a case \\hem seven persons of the same

bt

family wér_e charged for the commission of occurrence.

Ry
Sz

L - 27.. The ocular accourt of the occurrence was furpished
PW-9 Mutabar Khan who, inhis examination in chie r'“—_ o
urritated the sarrowiful event as given in the FIR. The said

witness was also shown 10.be the ve erifier of the report

made by the decessed complainam then injured 'Waii Jan.
According to him, he along .with his co- \ni 10ers
the complaixmht"in ii'ﬁ_jU;‘Cd condition 16 the hospital. In
N A0 thn. same way tm \/u'msxkx» B X PWG 2 also shows the
IR . 'presence of PW79 and others during relevant time at the

:venué ‘of occurrence but th'c names of- the sai,d persons -
‘were nelthcr dxs..lo>ed In FIR nox n th\. stmcmﬂn; of eye

-

. witness i.e. PW 9. If hc \r'i(‘:tim was'shiﬁed B the PW-9

and others from the place of occurrence to the hospital



then‘.\x:/hy..: the felex-ﬁmt 'column of “name‘o'f i"riehci ‘ or
xelatwe who br 011011* thc mJu1ed to hObpra‘, in MLC
I:RPWH/I of? rhe dgceasca complainant” (AE ?n_}ured)'

was left - bléxi_;k, es;vjccial'l_\,"} \\"heﬁ the c!cc;cz;sed-
cbmplainant,.PW f\/ﬁltabﬁ}; I\h'm and thev -o,t‘hcr i:.i.‘:§§~;\,-"

member were nommmcd as accused 1 cross case vide

eridus-

- U

FIR No: 11 dated 01/07/“013 frhis‘ cosis 4.

.quesnon mark towards the statement of P\,v g rccormno

the Shlftm” of victim by him 1o the hospital.

The, site plan E}\. PB was puoalpd on the pOli’I“uOE‘, of
PW-9. Althouon the site plan is not a substantive picce of

evidence but the same is a corfoboratjve piece of

{ .
other available evidence. As per site'plan PW-9 was 2l tse

i firing range but he remainéd escaped .;k;“t the rapid -

firing made by seven persons through their respective

weapons. 'I\/on'eQ\.'ex', according 1o the cross-examination

of the PW-9 L\/I:E:u.tabar‘Klmn:f Alhe firing’ nu.—ldie. b).'.l,:z'!lﬁ the
sevﬂe@ accﬁsed;?ersbné ucxc in rapid mpvc‘r'géi,-\'.»'-'-.cll;v

as m Siilgiej ;"sAhot bm Lonuan tﬁzs om:u
.emptles of 7. 67 b01c and 1\\*0 empties of 30 bore ﬁf@“’*

recovered ﬁ'Om;.,::thc Spol.'v'l'fh_c- point No.2 indicates th

”"""Jof 3
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point No. 2A indicates the place where the PW-9 rushed

to take shelter in.order to save his life front the firing of .

wn

the accused facing trial and absconding co'auc sed. Thi
crucial eplsode o‘;' ‘lUDI‘lJI‘l” away oI PW-9 in order ake
shelter to save . his 11 fe was nélther msd ose u b),..' fthe
deceased complé_iﬁant ihvdying decla’ratiog n,or'-b_\'«t‘he:
PW-9 in his'e'\!i&éﬂce. This -EégpeCt puts a'quelsti.bh" mark
on. the mode anciamﬁnhéf of the occul'rencé vas stgted_ 'P

FIR as well as narrated in the testimony of eve witness.

" The fnvestlcatn*v officer of‘the case in hand deposed as

PW—lO and has admittcd 1l correct that he has Jn.m

mentioned the néllie of the person o.n'. whose pointation

the site plén was 'préparcd r,él.ﬁer self sta tx*“r the site ;
C Sl

plan was prepéred at the ;ﬁointatidn of eye witness

Mutabar I\l_h’“n J\ccmdlﬁo lO'hlln (Admitedly) on the day

of occurrence another F_IR No-: 111 was registered-in PS

iconcemed aoamst DW \/Iutab'u I\hqn Same fact :1{'50‘
|

UJ

)
-
LG -
1741

(77

]

been admlttgd 0\ P\\f 9 '\'Iutabal Khan in hl
emmmanon PW 9 \dumbax I‘\han has. also '1dn it J N
- corréct that at the time of’ 1'e'cord'ing ol stateme LU S ifl

Cr.PC, FIR ‘y{,'.aisf, already rcgisnered against ‘him and he -

obtained the ordera of BB»\ aﬁ T.more than a week time.

It is cxystal cle,r»g}at on’ thc date of preparation of site
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Nt
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.,
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Pl (8

charged for the commission of the occurrence. Accordine

obligation 10 pxo\b that 11 e -said pex;ons ha f*

plan and recordih’g of statement U/s 161 Cr.PC by PW-9

,Mutabar R_l n,..anoth er case vide FIR No: 111 was"

[en)

reoxstere agal ilsffv}lill"l and his arrest was :lso required in

that oa1t1cular ccase. In’ such  an - eveniwality, -the-

verification of dying declaration and preparation of site

plan by PW-9 Mﬁ'tabar Khan'was highly doubtful,

In present case seven versons of same family have been

‘to MLC, injury”sheet and post Mortem report of- the

" deceased complainant, only one firearm injury. was there

v

'on the body of the deccased complainant which pr oved o

be fatal for his life. Complainant and eye witness has not
. R 1 . ’ ) ‘ :
specifically pin pointed any accused’

.
-y
(g}
(4]
je}
9 .
i
(o)
(87
(\
[sald
3
[#¥]

etfective fire shot The 1act that as 16 \nho se {inng it the

cleceascd ~was not ceriain. ‘Prosecmion was ,unde.:‘

“common ob]ect to commit lhe murder or 41{(:11);)"&;

‘l Ry
e

commit muxdu by uuusi‘ng ﬁrc:u‘m injmji,cs '

;deceased and _tof .t-'he ey wilness: and al lcaea p nc»:‘ of

all the accusﬂd on the sp01 becaua. thc. charge of an

offence‘ commiged as a‘m‘énﬂiber of unlawful

‘was different from the charge of an offenice commined as

assembiy



a member of asse1_nbly. Reliance is placed on 2018 YLR

NTRESTED

2398 wherein it was held that:- .

“Ss 302 & 1 19 - \hnder --- E\:el\ jember of-
lawful assemb v 10 be guilty of ott =nce commitied

3°

mn pxosecumon of the comn’on object --- Inor dients ‘
of S.149, DPC h"xd io be establlshed by fh:
p1_'osecution --- Seven persons had been charg‘ed in
the p_r_esent'jc::ase --- Prbsccution was 10 pfove that
Ial_l-'.th‘e sa1d persons h;d the _clommoﬁ. objé:ci' Lo
commit théi.éffence (5( nmrder of attempt 1o n dér
by causi’néﬁrearm 1njL1;'ies 10 irﬁju?ed- and aileggd_
presence df all the accused on the spot ----Narration

in the FIR and statemmls of 'hp wilnesses "were

that the (;omplainam party after getting the

know!l ed " about sale of pine leaves by. accused

party, rushed to the spot and after éxchange of
harsh words, occurrence took place resulting into

'casu,altiesf__,'of ‘both the sides --- Record transpired

that fwlt was’ uﬁﬁméd -by conip,lziinam p.‘nx

‘ where—af[er a free flf’hl was started :--- Axccu ed

~ party.could not be sa'id to'have acted in prosécut.ion.

of their common object and they had come our -

when the complainant party had reache >d the place

b~
v
[
Uz
(2]
[ 2]
[9¥]
<
—,
()
=



o il e

.-of occurrence --- Circumstances suggesie

‘ from plouomng, but its backoround had not been

o

three éxisted no legal justification on the basis 0!

t
which the a¢cused the accused LOUld be vicariou 5',
held hable for the murder of deceased or injuries

sustained by other injured persons at the alleged .

firing --- Cir¢umstances established that conviction

of the accused for the murder of the deceased and

injuries sustained by injured persons arttracting the

~ provisions of S. 149 PPC would highly be unsafe =

as well as uujustiﬂed --- Appeal was allowed and

. accused was d\_C]Lll ted in circumsiances by saiting

'13de con victions und sentences recorded sgainst

_ him by the trial Court”

Similarly, it has been held in 701’? PCr LJ 1139 that:- |

3

to commit qatl,-e-am'd, rioti'n,g and éomzﬁon’ objéct--
AppLecmtxon oi \mcnu '-~—,'B.eneﬁt of ,d_oubt--ﬁ
Occurrence \E?bs discloscd toAb' ‘the stul of the &

of accusedp‘é’ﬁy to rcsiz‘ain the complaih’am party

explained; it such circumstances, it could not be :

said with ceitai inly that accused party was the



the incident many people had gathere

of occurrence so as to eliminate the

non-recovery of any empty from the.spot --- Doubt = .

was created that despite sufficient fire shots, not ¢ -

single emply was recovered {rom [the spoi---

 Presumption would be that neither hgavy firing had

taken plaée__, ner the occurrence had occurrence in

the manner as dlSClOS”d by Lhe Lom} plainarnit side -—
ﬁInjuries of a prosecu‘tion witness would only

* indicate his presence at the spot und not his‘

for \.onn ssmn ofth; act--- Question as 1o whose,

firing hit the deceased whose blows Injured the

‘other witnesses was not certain--- Site’ pian,
medical evidence and motive did not corroboraie
‘the version of prosecution--- Charge for an offence

' -committed as a member of an uhlawful assembly

was different from the charge of an offence

commitited as a member ot such assembly --- .

Prosecution witnesses had themselves admitted the .
incident to be a free fight --- Not only the

aggression of ¢ accused pdm cou}d 110{ oe asstimed

to be true but the question of cornmon obicet would




~free ‘fight between the parties, one could not pe-

also not arise --- When situation would lead to a

" definite that as 10 whether it was the accused side

who' initiated the cpisode, or they had exceeded -

“their right of self defence, pariicularly when the
deceased had rcceived only one firearm. injury ---

.Conduct - of complainant party 10 charge - eigh

o

- persons for one sinele firearm injury, and’ one

injury each on the person of alleged eye witnesses,

- awarded 1o accused by the trial Court: wvere. set

Narration in thg;FIR and statement of eyes\-‘fime-ss._PWlQ g

were

deadl

mean

also reflected their mala fide intention of throwing : -

|

Motive of dispute over Droperty though  was. .

asserted, but not sustainable through any cogent

A

shrouded:in mystery, accused could rot be tefused

the benefit of doubt -:- Conviction and sentences

aside and they wer¢ dequitted of the charge and -

were set free, in circumstances’

that the accused parly was already armed with

[$%]

y weapons; altercaion: 100K  piace ‘suddenty

while firinig started on- the part of accused party but.

the net so wide, 10 rope In the whole family --—

&



no previous motive, so il can safely be said that it was-a.

case of sudden provocation. In present circumstances the’

*

accused party could not be said ‘to have acted. i

prosecution of their common cbject because the accused
party appeared at the scene suddenly and ¢ mlhmon was

neither anticipated nor pre-planned. Common ob}e;_t

could’ not be-inferred simply because the accused were

armed with deadly weapons because the words "such as

‘the members of that assembly knew 1o be hke&;«, to be

committed" in Sec. 140 are also followe d by the words -

|

"in prosecution of that obj'cct“ in order o hotd all the

munbexs liable for murder Ul‘dd second part of Sec. 149, -

it was 1'1€C€SSai‘)’ for thc pxhsecution 10 show that the

members. of tmt assemm bl\' not mere l\x"es\ h.. uL& .
was likely to be caused. .bm' further that \\as l.}k.el};_'to' be

caused :in }prosvec":u'tioh of»"zt'h’;’» l\,ulﬂlﬂ on object or ’tn.w
.ass’emblly. A J omt Action j_by a ﬁumber of persons v:iS:Aﬁ(.)i -
necessary an acuon pufmmcd with a common omwc .

There is.a lot of difference between similar object and

common object. All members of assembly must share: the

f.a.'

common object because a common object is ot the san

i1

thing as same or similar object. The same ob,ccr will ™
become common object only when it is known 1o or

RN shared by all the members havingiL Th e co;ect >h ould be

{1

.-.
tos

. A%Esm’ e
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common to the persons who-composed the Assembly, " -

that is 1o say, they should all bé aware of it and concur in

it. The same object is not necessary a common object but

it becomes so only when it is known to add shared by all |
the members of the assembly. In present case no cvidence

-and other material circumstances are there from which it

could be inferred that the -occurrence has taken place n

prosecution of the common object of all the accused.

Admittedly there Is abscondance on. the part of the
accused. facing trial;namely Attaullah and Shakeel but it
has time been again held by the superior courts that mere

absconsion in itselfis not the proof of guilt of the accused’

and the same could not absolvé the prosecution form its

i

liability to prove its case against the accused. beyond the
_ shadow of doubt. Reliance is piaced on 2018 MLD 854

_-wherein it was held fhat-;—

-,

- “Absconsion---Corroborative evidence----Scope---

':-HiAgh. Comt observed thaL peopl;ev" gbécond not
"ibec.ause ;they‘wgkre':guilty‘f'but bc¢aﬁse of feaf aﬁd
‘torture ofpoli.ce."Absconsi‘on‘ was not-a substantive

piece of evidence, but was a corroborative piece of

- Lile

evidence---Abscondance ‘could neither cure the

Page 28 of 30
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inherent defect of the ocular account nor by itself
. | . . . . R

was sufficient to-sustain conviction.”

~ The prosecution has failed 10 prove its case against the
accused facing trial beyond the shadow of doubt: There .
are contradictions and doubts in the prosemxtion version -

regarding the mode and manner o’F the occurrence and the

ole statcment cf PW=9 is not Uust\\ oxt‘w and corlﬁom

1

inspiring. It is not recessary that there should be.

o

aumber of circumstances creating doubts bccm\c a single

circ’umstancc'whichc"reatcs :—‘1 reasonable doub would be

. '-Q-'

°uftlclent to entitle the qccused for the Oc.ncnt of the

same, not a matter of'gracc and concession but as.a matter,

o1

*“7
—

1ght.

Keeping in- v'ie\y ‘the above . said. circunistances,

1c1efore whﬂe onmo b 1cﬂt of doubt 10 the accuse d

TCac;mcr trial acqu1t them of the -charges lev ele:i ‘against -

e, et -

' them m the case in h'md H‘lC) arc m custod\ be rcle"s d

Iorthv\lth if not IE(]UHLd o bc dct'um_d n J..xl !1 --ny

othex case. Mmeove' a pumd facie case axists against th

.

-

absconding co-accused, they arc declared as roclm me

offenders. Perpetual wa1mms - of arrest be issued ,agains‘t» ;

the ab‘sconding _cofaccuscd and the. concerned authonity

" be informed to enter their names in the refevant register -

e

s
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' pages,. every page ba: bLCu checked

of POs. Case property be kept intact 1il] the arrest of the .
absconding co-accused and final disposal of the i

case. fhls Judgment simll hﬁnc no ecffect

absconding co—accusc-;:l. '

File be consigned 1o the record room after

necessary completior

,””‘—_\.‘
. ",-’. ;, .
: ' t Y (1’74 "’",.-‘l — ._}.' _
Announced. S &, Q?,
18/03/2019 , S S .
. - {(MIUHAMM us*«m
| .

Addl: SebSlOuS J”dOL }UU
Pcsnawax yd

CERTIFICATE

. Certified that my this judgment consists of {30)
|

a - and  correcied

wnerever it was ne\.essarv and signed by me.

Dated: 18/03/2019

(MUHAMMAD b.A.JIT))

Addl Sessions-Judge- -XI1I
Pcshau ar |




Respected Sir,

THE DIRECTOR HIGHER EDUCATION, 5
Khyber Pakhtunkhwa, Peshawar. | (/

Subject: DEPAR'I'M'ENTAL APPEAL AGAINST THE IMPUGNED

ORDER DATED 19-04.2016, COMMUNICATED TO ME ON
06.08.2019, WHEREBY THE APPELLANT HAS BEEN
REMOVED FROM SERVICE.

With due respect it is stated that I SHAKEEL AHMAD was
serving in the respondent department as Chowkidar of college (Govt
Girls Degree College’ Chaghar Matti). During service I was falsely
charged in a Cnmmal case vide FIR No. 110, dated 01.02.2015 under
section 302/ 148 / 149 PPC in Police Stahon Mathra and due to of that
reason I wa!s absented from my duty. Respected Sir, I have been
acquitted by the Trial Court in the-above mentioned criminal case
and after acquittal on 18.03.2019 I approached the concerned
authorgty for joining my duty but instead of accepting my arrival
report the chcemed authority issued the impugned order dated ;
19420156 Wh(lch was handed over to me on 06 08.2019.

It is thérefore, most humbly reques{ediha\t on the acceptance of
this départzri}ental appeal the impugned order dated 19.04.2016 may _

~very kindly be set aside and the appellant may be reinstated into ..
service with all back benefits. Any other remedy which your good- '

self deems ﬁf -may also be awarded in my favor.

' Dated: 26.8.2019.

Yours Obediently -

 SHAKEEL AHMAD
- (Chowkidar) -
GGDC Chaghar Matti, Peshawar.
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QlRECTORATE OF HEGHER EDUQAT!QN
o KHYBER PAKHTUNKHWA .
'RAMO GHARI NEAR CHA‘MH\ANI MOR, PESHAWAR

E-mail:- dhekpkpesh@gamail.com Facehook.comldhekpp.eshawar Twiﬁer com/dhekppeshawart

Ho. 24’5 .3 é / CA-VIVEstt: Branch/A-167/GGDC Chagharmatti ‘ Dated Peshawar the 2—0 Kl AR " /2019

Govl: Girls Degree College,

- To. / o
~"'The Principal, - - B : P/

'Chagharma‘ru (?Cshawar)

Subject: - APPEAL FOR REINSTATEMENT OF SERVICE/ARRIVAL REPORT

Memo:

1 am dlI'CCth to refer to the oﬁice of Principal Govt: Glrls Degree .
College, Chagharmatu (Peshawar) letter No. 341 dajed 03-09-2019 and letter No.

" 372 dated 30-09- 2010 on the subject noted above and to state that on honorable

acquittal of the c1v11 servant from the cnrmnal offence established ‘his right for'
reinstatement agamqt the. post, he held before h1s arrest, which is evident in the
instant case where in both the officials were acqmtted by the Session Court from

the charges 1cve1ed agamst them.

I am fmjthcr directed to ilj.forrh 'that: matter of posting of Choﬁykidaf
appointed against the scat hcld by My. Shakeel Arshad prior to his involvement m
criminal case, may be taken up with the JMC/ Ceordinator for transferring him to
any other college anLi accordingijf create a spacé for feinstatement of Mr. Shakéél
Arshad. - V

z(’l{ﬁmm M. Saqib) _
. ASSISTART DIRECTOR (GFNERAL)

Endst. No. ____.___ | GGDC Chagharmatti o

Copy of the above is forwarded for information and necessary action to the:-
1: As'51s1 ant Dircctor (L1t_0atton) Local ﬁvrﬂctorate KPK. ‘
2. JMC /Prin¢ipal Govt: Degree College Peshawar.

(’}(':ﬁcz_waj M. Saqib) :
ASSISTANT DIRECTOR (GENERAL)

YT
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2192 ora9
 (APPELLANT)
Vm/u/ é’v/ﬂmQ/ (PLAINTIFF)
(PETITIONER)
' VERSUS
(RESPONDENT)

Maaﬁm pe/ﬁ (DEFENDANT)
I/w/e %La/ drstad

Do hereby appoint and constitute KAMRAN KHAN & MIR
ZAMAN SAFI, Advocates, Peshawar to appear, plead,
act, compromise, withdraw or refer to arbitration for me/us
as my/our Counsel/Advocate in the above noted matter,
“without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated.___/ /2019 /QW

CLIENT

ACCEPTED
KAMRAN KHAN

MIR ZAMN I

ADVOCATES
OFFICE:
Flat No.4, 2™ Floor, Juma Khan
Plaza, Near FATA Secretariat,
Warsak Road, Peshawar.
Mobile No.0302-8578851
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
© . .TJupiciAL COMPLEX (OLD), KHYBER ROAD

.NotlcetoAp eﬂant/l’m r%\‘ gt\a“”‘ag Ax”\aé‘

V (hﬂé{d@‘/ (( a)ﬁ 1\/) (»"‘mv/"'

place elther personally or throug
whlch your appeal shall be hable
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Take notlce that your appeal has been flxed for Prehmmary hearmg,. y |

11 advocate for presentatlon of your case, fallmg
dlsmlssed m default

Reglstrar, L

Khyber Pakhtunkhwa Service ’l‘rlbunal :
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
' JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR. '
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| S | . - Apellant/Petitioner
Versus

RESPONDENT(S)
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You may, therefore, appear before the Tribunal on the said date and at the .said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

/
) b e 9
Khyber Pakhtunkhwa Service Tribunal,
? Peshawar.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD, _
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No. . . . : : ‘ L
Q\aﬁ’, APPEAL N T3 X
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'RESPONDENT(S)
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Take notice that your appeal has been fixed for Prehmmary hearmg,

replication, afﬁdawt/counter affldawt/record/arguments/order before this Tribunal
0113\\%‘ &2, s....;.ff- ab-- % PR p,.../\ ...... e ' ‘ ' o=

- You may, therefore, appear before the Tribunal on the said date and at the said
- place either personally or through an advocate for presentation of your case, fallmg
Whlch your appeal shall be hable to be dlsmlssed in default :

—f“““——-\?
. Regls ay; -
‘ e_Khyber Pakhtunkhwa'gkrvice Tribunal,
Peshawar. '
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

°

" JUDICIAL COMPLEX (OLD), KHYBER ROAD, l.‘-,?
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Take notice that your appeal has been fixed for Preliminary hearing, :

replicatiox;,/afjifavit/counter affidavit/record/arguments/order before this Tribunal
2 /7
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1 }" at -------- _‘;} o e

You may, therefore, appear before the Tribunal on the said date and at the said .
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in defauli. ‘

T

& o

o= \) - L
, Registrar,
Khyber Pakhtunkhwa Service Tribunal,
Peshawar.
- 1.
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Take notice that your appeal has been fixed for Preliminary hearing,
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pli?tijn, idavit/counter affidavit/record/arguments/order before this Tribunal
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You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing
which your appeal shall be liable tobe dismissed in default.

/@ S~

. s
7
Registrar,
Khyber Pakhtunkhwa Service Tribunal,

Peshawar.
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Take notice that your apbeal_ has been fixed for Preliminary hearing,

repl{c:}tf@p,!#ﬁia}it/@om%r dﬁiw,pppord/arguments/order befoxfe. this Tribunal
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You may, thereforé, appeai' before the Tribunal on‘th'é said date and at the said

pléce either pe_rsonally or through an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed indefault.f \
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. - Registranr, E

Khyber Pakhtunkhwa Service Tribunal,

Peshawar.
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