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& BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Lo

Service Appeal No. 12447/2020

Date of Institution 21.10.2020
Date of Decision 28.06.2022

Imran Khan, Constable No.511, CCP Peshawar. A
(Appellant)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar
and two others.

(Respondents)
Syed Noman Ali Bukhari, :
Advocate For appellant.
Muhammad Rasheed,
Deputy District Attorney For respondents.
Salah Ud Din ... Member (J)
Rozina Rehman Member (J)

JUDGMENT

Rozina Rehman, Member(J): The appellant has invoked the

jurisdiction of this Tribunal through above titled appeal with the prayer
as copied below:

‘On acceptance of this appeal, the impugned order
dated 06.07.2020 may kindly be set aside and the time
scale of pay of the appellant r'naybe restored " to
original position as it was before the penalty order
dated 06.07.2020 with all back and consequential
benefits. The respondents may further be directed to
grant benefit for the period (31.10.2017 to 15.05.2020)
during which appellant remained out of service as the
allegations could not be established against the

éppellant during inquiry pfoceedings."
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2. Brief facts of the case are that appellant was appointed as

Conétable. During service, he was departmentally proceeded agai‘nst
and was dismissed from service on 13.10.2017. He filed departmental
appeal and revision which were also rejected. Feeling aggrieved, he
filed Service Appeal No0.144/2018 which was partially accepted vfde
order dated 04.03.2020. The appellant was reinstatedvinto service with
direction to the department to conduct de-novo inquiry in the mode and
manner prescribed under the Khyber Pakhtunkhwa Police Rules, 1975.
In compliance of the judgment of this Tribunal, appellant was reinstated
into service on 15.05.2020 for the purpose of de-novo inquiry. Inquiry
was conducted but without issuing charge sheet to the appellant and
major punishment of reduction to lower stage in a time scale of pay was
imposed upon appellant. He filed departmental appeal which was not

responded to, hence, the present service appeal.

3. We have heard Syed Noman Ali Bukhari learned counsel for
appellant and Muhammad Rasheed learned Deputy District Attorney
for the respondents and have gone through the record and the
proceedings of the case in minute particulars.

4. Syed Noman Ali Bukhari Advocate, learned counsel for appellant
submitted that the impugned order dated 06.07.2020 is against law,
facts and norms of justice, therefore, not tenable and liable to be set
aside. It was argued that the Inquiry Officer clearly mentioned in his
report that the allegations of demanding illegal gratification leveled
against the appellant could not be established but despite that major
punishment was awarded 'to the appellant and that too, without any
back benefits for the period he remained out of service. Learned
counsel submitted that the video which went viral on social media was

also not available for examination and it could not be ascertained that
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the amount if demanded was an illegal gratification or otherwise. That
no charge sheet alongwith statement of allegation was issued to the
appellant before the impugned order which is violation of law and rules.

Similarly, no show cause notice was issued and that the punishment is
silent in respect of time as no time has been specified for reduction to
lower stage in a time scale of pay by the competent authority. He further
contended that the benefits for the period (13.10.2017 to 15.05.2020)
was also not granted he remained out of service despite the fact that

the allegations were not established against the appellant.

5. Conversely, learned DDA submitted that the appellant while
posted at Police Station Pandu Peshawar was proceeded against
departmentally on the charges that a video went viral on social media
wherein the appellant was found demanding illegal gratification from
public in the jurisdiction of P.S Pandu which tarnished the image of the
Department. He submitted that the appellant was associated in the
inquiry proceedings and proper opportunity of defense was provided to
him. He failed to defend the charges leveled against him and that the
Inquiry Officer after thorough probe reported that the charges were
proved. It was further submitted that after submission of inquiry report
“: 7 by the Inquiry Officer, the competent authority had minutely gone
through the material on record and he was punished after fquillmént of

all codal formalities which punishment does commensurate with the

gravity of charges.

6. After hearing the learned counsel for the parties and going
through the record of the case with their assistance and after perusing

the precedent cases cited before us, we are of the opinion that the
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appellant was charge sheeted on 03.10.2017 Qnder Police Rules, 1975
on the basis of following allegations:
. That a video went viral through soc/a/‘mea’/'a/ wherein you |
found demanding illegal gratification from public in the
Jurisdiction of Phandu which tarnished the image of the
Department.
ii. That your act falls within the ambit of corruption and amounts
to gross misconduct on your part.
An inquiry was also conducted by Deputy Superintendent of Police
Headquarter CCP Peshawar where-after, appellant was dismissed from
service on 13.10.2017. His departmental appeal and appeal under Rule-
11A also met the same fate. Feeling aggrieved he filed appeal
No.144/2018. The releva_nt para from the judgment delivered by this
Tribunal on 04.03.2020 is hereby reproduced for ready reference.
"Perusal of record reveals that the appellant was serving in Police
Department. He was imposed major penalty of dismissal from
service vide order dated 13.10.2017 on the aforesaid allegation.
The record further reveals that the inquiry officer has recorded the
statements of witnesses DFC Aziz-ur-Rehman, FC Sawar kban, HC
Ameer Mubhammad, and others including HC Ubaidullahh, MASI
Noor Muhammad, SHO Taimour Saleem Khan etc. but no
opportunity of cross-examination was provided to the appellant as
the copy of statement of FC Sawar Khan, DFC Aziz-ur-Rehman and
Head Constable Ameer Muhammad are available on record
although the inquiry officer was bound to provide opportunity of
cross-examination, therefore, the appellant was deprived from his

fundamental right of cross-examination/defense. Moreover, the
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cbmpetent authority was also required to hand over the copy of
inquiry report with the show cause notice but the copy of final show
cause notice available on the record, also reveals that no copy of
inguiry report was handed over to the appellant with the final show
cause notice, therefore, the appellant was condemned unheard
which has rendered the whole proceedings illegal and liable to be
set-aside. As such, we partially accept the appeal, set aside the

impugned order, reinstate the appellant into service and direct the

| respondent department to conduct de-novo inguiry in the mode and

manners prescribed under the Police Rules, 1975 with further
direction to fully associate the appellant in the inquiry proceeding,
provide him opportunity of cross-examination and also handover
copy of inquiry report with the show cause notice, within a period
of 90 aays from the date of recejpt of bopy of this judgment, The
issue of back benefits will be subject to the outcome of de-novo
inquiry. Parties are left to bear their own costs. File be consigned
to the record room.”

In compliance of the judgment of this Tribunal, appellant was

reinstated in service on 15.05.2020 and without issuing any charge
sheet alongwith statement of allegation inquiry was conducted by
Sarfaraz Ali Shah Senior Superintendent of Police VCoordination CCp
Peshawar. Admittedly, no charge sheet alongwith statement of
allegation and show cause notice were evér issued to the appellant.
The inquiry report is also very much interesting and the conclusion is

hereby reproduced for ready reference:

"However in case, whatever the Jnot/ve or situation was, it is
t

established that the FC Imran /(hc"m was not paid and has not
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taken any money from Bilal, thus "action did not take place”.
Although due to insufficient evidence and during the course of de-
novo enquiry, defection of Muhammad Bilal from his earlier
Statement, the allegations of demanding illegal gratification
leveled against FC Imran Khan could not established however
keeping in view the previous enquiry, punishment awarded to FC
Imran Khan and rejection of his éppea/ by the appellant authority
one of the major punishment other than dismissal from service is
recommended to be awarded to him.” |

Froﬁ perusal of récord, we have come to the conclusion that the so
called video which had went viral was never produced before the
Inquiry Officer. Complainant Bilal did not charge the present appellant

for taking illegal gratification. No evidence was produced before the

- inquiry Officer which could connect the appellant with the commission

of offense and the inquiry report which was rejected by this Tribunal in
the earlier round of litigation was once again relied upon not only by
the Inquiry Officer but also by the competent authority and the
appellant was once again punished on the strength of previous inquiry

which had been rejected by this Tribunal.

8. The respondenfs have very blatantly violated the set norms and
rules and conducted the proceedings in an authoritarian manner. We
have observed that the inquiry conducted by the respondents is not in
accordance with law/rules. It is, however, a well-settled legal proposition
duly supported by numerous judgments of Apex Court that for imposition

of major penalty, regular inquiry is a must.
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9. We are unison on acceptance of this appeal in the light of our
observation in the preceding paras which immediately call for the
acceptance of the instant service appeal with all back benefits. Parties

are left to bear their own costs. File be consigned to the record room.

ANNOUNCED.
28.06.2022

)z

EEESTRESESSEA e

(Salah Ud Din)
Member (J)




- ORDER
28.06.2022 Appellant present through counsel.
Muhammad Rasheed learned Deputy District Attorney

for respondents present. Arguments heard. Record

perused.

Vide our detailed judgment of today of this
Tribunal placed on file, we are unison on acceptance of
this appeal which immediately call for the acceptance of the
instant service appeal with all back benefits. Parties are left

' to bear their Aown costs. File be consigned to the record

room.

ANNOUNCED.
28.06.2022

Ding

nmtad——
(Salah Ud Din)
Member (J)
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28.07.2021 Learned Addl. A.G be reminded about the omission
and for submission of Reply/comments within extended
time of 10 days.
Chairman
06.12.2021 = Appellant with Syed Noman Ali Bukhari, Advocate present.
Mr. Kabirullah Khattak, Additional Advocate General for the
respondents present. »
Learned counsel for the appellant sought time to furnish
rejoinder to the written reply of the respondents. Adjourned.
Case to come up for rejoinder and arguments on 07.03.2022
before the D.B.
. 37
(Salah-ud-Din) Chajfhan
Member (J)
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22.02.2021 Appellant is present in person. Mr. Kabirullah Khattak,
Additional Advocate General for the respondents is also present.

Neither written reply on behalf of respondents submitted

nor representative of the department is present, therefore,

learned Additional Advocate General is directed to contact the

respondents and furnish written reply/comments on the next

date of hearing. Adjourned to 07.04.2021 on which date file to
[\

come up for written reply/comments before S.B.

~

(Muhamnlla
Membevr

07.04.2021 Due to demise of the Worthy Chairman the Tribunal is
defunct, therefore, case is adjourned to 15.07.2021 for the
same as before.

'ADER

15.07.2021 Appellant in person and Mr. Kabirullah Khattak, Addl. AG
Muhammad Raziqg, H.C for the respondents present.

Respondents have not submitted written reply. They are
directed to submit written reply/comments in office within 10

days, positively. If the written reply/comments are not

ipotates] porod S
Pwt&/ ,M f"ﬂl?’j
drs wet beer g brtte)

submitted within the stipulated time, or extension of time is not
sought through written application with sufficient cause, the
office shall submit the file with a report of non-compliance. File

to come up for arguments on 06.12.2021 before the D.B.

Chair,
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Appellant in person alongwith Syed Noman Ali Bukhari,
Advocate, are present.

The succint facts of what have been asserted by the
learned counsel representing appellant are that a prayer has
beern made to set at naught the impugned order dated-
06.07.2020 by restoring the time scale of pay of the appellant to
his original position as it was recorded prior to the imposition of
penalty awarded on the basis of referred to order with all back
“and consequential benefits. Besides placing a claim for the grant
'of benefits for the intervening period during which appellant

" remained out of service i.e 31.10.2017 to 15.05.2020. The
learned counsel contended that the allegations leveled against
appellant did not prove accdrding to thé test of reason.

The points so agitated at the bar need consideration. The
appeal is admitted for regular hearing subject to all just legal
objections. The appellant is directed to deposit security and

" process fee within 10 days, thereafter, notices be issued to the
—+tespondents for written reply/comments for 22.02.2021 b%
S.B.

(MUHAMMAD
MEMBER (JUDICIAL)
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Form- A

FORM OF ORDER SHEET

\ 3\&1 YT /2020 .3- O

Case No.-
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 21/10/2020 The appeal of Mr. Imran Khan presented today by Mr. Muhammad
Asif Yousafzai Advocate may be entered in the Insgitution Register and put
up to the Worthy Chairman for proper order please.
REGISTRAR 7
7. This case is entrusted to S. Bench for preliminary hearing to be put

up there on ‘7/2M [202C +

SIS
CHAIRMAN
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. lé/fzz /2020

Imran Khan : VS - Police Department

INDEX
S. No. | Documents Annexure | P. No.
01 | Memo of appeal s - 01-04
02 | Copy of Charge Sheet A 05
03 | Copy of Inquiry Report B 06-10 |.
- 04 | Copies of order dated 13.10.2017, C,D&E | 11-13 |
02.11.2017 & 05.01.2018 ]
05 | Copy of Judgment dated 04.03.2020 F 14-18
06 Copy of the order dated 15.05.2020 & G-H 19-23
inquiry report
07 | Copies of order dated 06. 07 2020 & 1&] 24-25
: Departmental Appeal R
08 | Vakalat Nama e 26
APPELLANT
Zﬁm B
OUGH:- ‘ _ ' N
~ MLASIF YOUSAFZAI
TAIMUR ALI KHAN ADVOCATE SUPREME COURT
ADVOCATE HIGH COURT OF PAKISTAN.

(S. NOMAN ALI BUKHARI)  (SHAHKAR KHAN YOUSAFZAI -~
ADVOCATE HIGH COURT ADVOCATE

Room No. FR 8, 4 Flour,

Bilour plaza, Peshawar car'l_tt'v:- o

Cell# 0333-9103240 o
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR -

APPEAL NO. [ .Y & 712020

Imran Khan, Constable No. 511,
CCP Peshawar.

(APPELLANT).
VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. The Capital City Police Officer, Peshawar.
3. The Superintendent of Police, Peshawar. -
(RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL
ACT, 1974 AGAINST THE ORDER DATED 06.07.2020,
WHEREBY THE MAJOR PUNISHMENT OF REDUCTION TO
LOWER STAGE IN TIME SCALE OF PAY HAS BEEN
IMPOSED UPON THE APPELLANT & BENEFIT WAS ALSO
NOT GRANTED FOR THE PERIOD HE REMAINED OUT OF
SERVICE AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN
THE STATUTORY PERIOD OF 90-DAYS.

PRAYER:

THAT ON THE ACCEPTANCE OF THIS APPEAL, THE
IMPUGNED ORDER DATED 06.07.2020 MAY KINDLY BE
SET ASIDE AND THE TIME SCALE OF PAY OF THE
APPELLANT MAY BE RESTORED TO ORIGINAL POSITION
AS IT WAS BEFORE THE PENALTY ORDER DATED
06.07.2020 WITH ALL BACK AND CONSEQUENTIAL
BENEFITS. THE RESPONDENTS MAY FURTHER BE
DIRECTED TO GRANT BENEFIT FOR THE PERIOD
(31.10.2017 TO 15.05.2020) DURING WHICH APPELLANT
REMAINED OUT OF SERVICE AS THE ALLEGATIONS
COULD NOT ESTABLISHED AGAINST THE APPELLANT
DURING INQUIRY PROCEEDING. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND
APPROPRIATE THAT MAY ALSO BE AWARDED IN
FAVOUR OF APPELLANT.

PR

e e
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RESPECTFULLY SHEWETH:

FACTS:

1.

appellant was performed his duties with entire satisfaction of h1s '
Superiors and also has good service throughout.

That the appellant was charge sheeted contained the allegations of -,
illegal gratifications. But the appellant not able to replied to charge :
sheet due there was no proper time provided to the appellant by *
initiating inquiry just after 03-days. Copy of charge sheet is attached

as Annexure-A. :

That the inquiry was conducted against the appellant in which no"
chance of defense was provided to the appellant and during the;
inquiry proceedings the chance of cross examination was also not.
provided to the appellant. Copy of Inquiry Report is attached as .
Annexure-B. ~

That on the basis of irregular inquiry the appellant was dismissed -
from service on 13.10.2017 against which he filed Departmental
Appeal and revision which were rejected 02.11.2017 & 05.01.2018
respectively. Copies of order dated 13.10.2017, 02.11.2017 &
05.01.2018 are attached as Annexure-C, D & E.

That against the impugned order the appellant filed service Appeal .
No. 144/2018 in this august Service Tribunal which was decided on.”
04.03.2020. The Honorable Tribunal was kind enough to partially
accepted the appeal, set-aside the impugned order, reinstated the

appellant into service and direct the respondents to conduct de-novo'“:

inquiry in the mode and manner prescribed under Police Rules-1975
with further directions to fully associate the appellant in the inquiry’"
proceedlng, provide him opportunity cross examination and also
handover copy of inquiry report with the show-cause notice, within a

- period of 90-days from the date of receipt of the judgment. Copy of

Judgment dated 04.03.2020 is attached as Annexure-F.

That in the compliance of judgment of this august Service Tribunal
the appellant was reinstated into service on 15.5.2020 for the purpose |
of de-novo inquiry and without issuing charge sheet to the appellant, -
inquiry was conducted against the appellant in which the inquiry’
officer mentioned that the allegation of demand illegal gratification "
level against appellant could not be established but despite the inquiry
officer recommended one of the major punishment other than’

That the appellant was appointed as Constable in Police and -the'; |
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dismissal from service. Copy of the order dated 15.05.2020 &

inquiry report are attached as Annexure-G & H.

v
f

“That although the allegation was not leveled against the appellant but
despite that the Respondent No. 2 passed an order on 06.07. 2020
wherein the major punishment of reduction to Lower Stage in a time-

scale of pay has been imposed upon the appellant and no benefits was.,

granted for the period he remained out of service. The appellant filed
departmental appeal against the impugned order dated 06.07.2020 on

10.07.2020 which was not responded within the statutory period of .
90-days. Copies of order dated 06.07.2020 & Departmental Appeal" '

are attached as Annexure-I & J.

That now the appellant come to this august Tribunal on the followmgt |

grounds amongst others.

GROUNDS:-

A)

B)

C)

D)

That not taking action on the departmental appeal within 'the'

statutory period of 90-days and the impugned order dated
06.07.2020 are against the law, facts, norms of justice & material
on record, therefore not tenable and liable to be set aside.

That the inquiry officer clearly mentioned in the inquiry report the .

allegations of demanding illegal gratification leveled against the
appellant could not be established but despite that major
punishment of reduction to lower scale in a time scale of pay has
been awarded to the appellant and benefit was also not granted for

the period he remained out of service which is against norms of

justice and fair play therefore the impugned order is liable to beé set-

aside.

That the inquiry officer mentioned as an inquiry repoft that the

presence statement of Mr. Bilal is different from the statement

recorded during the course of previous inquiry to the then inquiry

officer and now he has denied the allegations of demanding illegal

gratification from him by the appellant. Furthermore the video
which went viral social media was also not available for

examination it is also worth mentioning it could not ascertain that

the amount, if demand, was as illegal gratification or otherwise.

However in the case, whatever the moto are situation was, it is

established that the appellant was not paid has not taken any money

from Bilal, thus action did not take place but despite that the

appellant was punished for no fault on his part and therefore the
impugned order is liable to be set-aside. -
That no charge sheet was issued to the appellant before passing thé
impugned order which is violation of law & rules.
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E) That even Show Cause Notice was not issued to the appellant wh1ch
is against the norms of justice and fair play S

F) That the impugned order dated 06.07.2020 the punishment of
reductions to lower stage in a time scale of pay has been imposed
upon the appellant but no time has been specified for reduction to
lower stage in a time scale of pay by the competent author1ty Wthh
is violation of FR-29.

G)  That the impugned order dated 06.07.2020, benefits was also not
granted for the period (13.10.2017 to 15.05.2020) he remained out
of service despite fact that the allegation was not established against
the appellant and as such the appellant could not be penalized by -
depriving him from the benefits for the period, (13.10. 2017 to
15.05.2020).

H) That the appellant seeks permission to advance others groundé’ and

proofs at the time of hearing. '

It is, therefore most humbly prayed that the appeal of the
appellant may kindly be accepted as prayed for. s

_APPELLAN
*’V‘a”fﬁ
THROUGH:- ;o
e
| - M.ASIF YOUSAFZAI
TAIMUR ALI KHAN ADVOCATE SUPREME COURT
ADVOCATE HIGH COURT OF PAKISTAN.

. (S.NOMAN ALI BUKHARI) (SHAHKAR KHAN YOUSAF ZAI
ADVOCATE HIGH COURT - ADVOCATE



CHARGE SHEET

Whereas [ am satisfied that a Forinal Enquiry as contemplated by Police Rules 1975 is

necessary & expedient in the subject |case against you FC Imran No. 4644 of CCP

Peshawar,

And whereas, T am of the view that the allegations if established would call for

major/minor penalty, as defined in Rule '1 of the aforesaid Rules.

Now therefore, as required by Rule 6 (1) (a) & (b).of the said Rules, 1, Sajjad Khan,
Senior Superintendent of Police, Operations, Peshawar hereby charge you FC Tmran No. -
4044 of CCP Peshawar under Rule 5 (4) of the Police Rules 1975 on the basis of following

allegations:

1. That a video viraled through social media wherein you were found demanding illegal
gratification from public in the jurisdiction of PS Phandu which tarnished the image

the department.

il. That your act falls within the ambit of corruption and amounts to gross misconduct on

your part.

I hereby direct you further undel“ Rule 6 (1) {(b) of the said Rules to put forth written

_defence withml ilinzq s of the receiil‘LQJ:ﬂﬁi_@ﬂﬁ'w.tthﬂ_L ity Officer, as to why the

action should not be taken against you ahd also stating at the same time whether you desire to

be heard in person.

In case your reply is not receivef within the specific period to the Enquiry Officer, it
shall be presumed that you have no defence to offer and ex-parte action will be taken against

you. -

'
'

. { .
. - SR SUPERINTE NT OF POLICE,
! (OPERATIONS) PESHAWAR

No ZOi /E/PA dated Peshawarthe &  / po /2017




. is appended herewith for your kind perusal (F/A).

No.L\ {2&\ < UST

Dated 06.10.2017. .-

E'ncldéafég“('\@\')";“

. DEPARTMENTAL ENQUIRY AGAINST CONSTABLE IMRAN NO.4644

OF PS PHANDU PESHAWAR.

Please refer to your Ofﬁce Order No.709/E/PA dated 03.10.2017

against Constable Imran No.4644/ This enqunﬁf has been initiated on the basis of

the following allegations:-

That Constaljle Imran Nf)"‘._'fl644, while posted at PS Phandu

Peshawar and viraled @ video through social media wherein,

he was found demanding illegal gratification from publib 1n
the jurisdictic;)n of PS Phandu which tarnished the image of
the depafunént. This amounts gross misconduct on his part

and against the disciplihe of force.

In order to scrutinize the conduct of said official with reference to the

above allegations, an enquiry is ordered and the undersigned was appointed as

Enquiry Officer.

On the receipt of enquiry papers, the alleged FC Imran No.4644 was
summoned and served upon him a Charge Sheet and Summary of allegations. The

above mentioned Police Official qubmltted his repl

within a stlpulated penod of

time which is placed with enquiry

.

FC IMRAN No.4644. | | S

He stated in his statement that on 10" Muharram-2017 he was deployed

as Mobile Patrolling Officer due to the sho1“t§§e”_~()f'upper subordinates. During

Nakabandi at Jamil Chowk Ring Road, he stopped a Honda-125 Motorcycle due to

‘pillion riding. They were checked and asked them regarding the documents of bike.

but they-failed to produce the same on the spot. The bike driver disclosed that they

~are ready to give fine of challan on the spot but he (Patrolling Officer) was refused

 to take fine and asked to bike driver that he is not a Traffic Warden. He took the said

sersons along with his bike to Police Station Phandu and handed over them into the
I &
:

custody of MM Ubaid and Ameer Muhammad. The statement of alleged FC Imran
™~ -

oy

o
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nran No.4644 (Cross Questioned).

i

¥C I
Quest:
Ans:
Quest:
Ans:
Quest:
Ans:
Quest:
Ans:

|

How long period you have been spend at PS Phandu?
09 months v

Who dcployed you as Patrolling Officer?

Muharrar Phandu namely Noor Muhammad Khan. -

Why dld you stopped the said Motorcycle?
Due to over speeding and having no registration.

That why you demanding sum of Rs.400/- from .
Motorcycle driver? -
No, | did not ask him.

»DFC Aziz-ur-Rehman PS Phandu:-

He stated that on the same day he was deployed as mebile driver with ;\
.above named patrolling officer. He stopped two persons along thh bike Honda-125
;\’"moreover, he is not aware regarding the happenings betweeﬁ them. Later on, we
“took them Police Station Phandu and handed over into the custody of MMs. The

detail statement of DFC Aziz-urjRehman is appended herewith for your kind -

perusal (IF/13).

|

|
- FC Sawar Khan No.216 PS Phandu:-

He stated that he wasideployed at mobile duty with patrolling officer

- Imran Khan. His Incharge stopped a motorcycle along with two persons during

" Nakabandi and searched them. Later on, after a period of discussion, patrolling

officer handed over his motorcycle along with a man to rush him to the Police

Station Phandu. He did not listen them or their instruction. The detail statement of { ‘.

FC Sawar Khan No.216 is appended herewith for you kind perusal (F/C). '

-HC Ameer Muhammad No.167 MM PS Phandu:-

He stated in his statement that due to the deficiency in strength MM

Imran No.4644 deployed as Mobile Patrolling Officer. He arrested a young boy-

]
along with bike-125 vide registeration No.FY-4759 and sent him Police Station with

FC Sawar Khan No.216. Later on Lmran came to Police Station with another man of

\ 45/50 years and told that they did not produce his bike registration therefore'?,_’

charged u/s 523/SSOCRPC. Both of the arrested peré(ms requested that they are in_t

emergency and need o go for closing their Godown which has been opened. They

~also produced bike registrations thut,fou, after completmg the coddle formalities of

R

the Police Station, he took free thun The detail statement of the MM is appended

herewith for your kind perusal (F/D).

YRR
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. %1U13z1i611111311 MM PS Phandu:-

He submitted his statement and affirmed the version of above

‘mentioned MM Ameer Muhammad of PS Phandu. The detail statement of MM

Ubaidullah No.170 is appended here\éwith for your kind perusal (F/E).

i | MASI Noor Muhammad PS Phandu:-

i | He stated that as per the contingency plan of Moharram-2017 all the

. upper subordinates are deployed at various sectors therefore, he directed to his

M o ot
pANISSEPES

senior MM Imran regarding Mobile Patrolling. The necessary directions were also

:'conveycd to him and strictly advised to away hom Nakabandl The detail statement

of MASI Nom Muhammad is appended herewith for your l<md pelusal (F/F).

N T

+ Taimour Saleem Khan SHO PS Phandu:- | o

He stated that as per the contingency plan of Moharram-2017 all the

upper subordinates are deployed at various sectors and also affirmed the version of
_ above mentioned MASI Noor Muhammad of PS Phandu The detail statement of

:Tanmour Saleem Khan SHO PS Phandu is appended herewith for your kind
_, perusal (F/G).

In order to dig out the 1eal/actual facts, the undersigned have also been -

. summoned the complainant (video vnaled boy) namely Muhammad Bilal s/o Shahid- ?« B

Ali and Abdur Rehman s/o Sna iuddin. They came and aftend the ofﬁce of

.

undersigned and also submitted theif statements which are placed with enquiry file:- -

e T e
: ,

Muhammad Bilal s/o Shahid Ali:- - ' .

He stated in his statement that on the day of incident, Imran Mobile =

Patrolling Officer stopped him near 'T ameel Chowk ring road due to the person along |

for the ride. The Mobile Officer asked about the papers of his Bike, he (Bilal

1 showed him his bike registration on the spot. But Mobile Officer Imran demanding

. rupees 400/- which he refused o pay him. The mobile officer took them to Police

e e

e

- 3 ,,/
{ .17 Station Phandu, where they showed bike registration to the Moharrar Staff and

Llequestea“fo “release them.-The Moharrar staff of the concerned Police Statlon

- released them after completing their coddle formalities and conﬁrmatlons At the §

end he stated that he was so angry due to bad attitude of Patrolling U[hcex Imran,

therefore, he viraled the same video at social media. Now he is unhappy/said and »f\'(’,@

W@d pauollmg officer Imran for his bad attitude (F/H) \\“\ ie

-“\_‘___—
\%
|
i

£
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~Cross Question (Muhammad Bilal
|

D
Quest: How many persons were on bike?
Ans: Two persons were going to Saithi Town.
Quest: Who stopped you and for what reason?
Ans: Mobile Officer Imran due to commuter as well section-144.
Quest: Who demand of sum from you? )
Ans: Imran Patrolling Officer demanding Rs.400/-
Quest: Except Imran any other Police Man demanding sum?
Ans: No any other one demanding. '
Quest: Any turther action you want to taken against him?
Ans: No, I did not want to take further action against Imran.

j Abdlll Rehman s/o Siraj-ud-din (PYLLION) :-

He stated that they were going from shop to homé situated at Saithi"
town and near to Jamil chowk thef Patrolling Officer Tmran stopped our bike and
searched both of us. He also afﬁrm:ed the version of above mentioned MASI Noor:
Muhammad of PS Phapdu, The detail statement of Taimour Saleem Khan SHO PS- |

Phandu is appended herewith for your kind perusal (F/1).

Azaz Khan (Owner of Bike) :-

He stated that he was at home suddenly Abdul Rehman (Pillion) came’ .
-and narrated all the story as mentioned above. He rushed to the Police  Station
immediately and. released both of i.e. Muhammad Bilal s/o Shahid and Abdul
Rehman s/o Siraj-ud-din after ‘f{Jlﬁlling the necessary formalities. The detailz"

statement of Taimour Saleem Khan SHO PS Phandu is appended herewith for youf '

- kind perusal (F/J).

FINDINGS:

From the foregoing circumstances, statements recorded, events and

- other material available on record,!it came to light that the plea taken by the alleged

official is found baseless. So, the fc:)llowing points needs consideration.

I. That as per the report of MASI, the defaulter constable was allowed

only for Patrolling checking not for Nakabandi.

1
S

{
H
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it came to light that the defaulter constable could not defend himself,

~ . /
‘malfeasance.

e

¥ _
That MM Imran No.4644 stopped two persons with motorcycle /-

3. That his bad behaviqr has béen recorded by the Complainant in his

!\.)

while they have complete documents as well as Pakistani CNIC.

own mobile and viraled at social media.
4, That the victim and defaulter patrolling officer have been seated face

to face in the officejof undersigned and the victims clearly stand on

his version, in which the alleged Patrolling Officer found guilty.

On the basis of above mentioned allegations and actual facts, -

T

Therefore, the undersigned is of the view that the FC Imran No.4644 is -

found guilty & recommended him for major punishment for the said -
| _ \

’

Submitted please. ‘ _ -

Dy: Superihtendent of Police
HQrs: CCP Peshawar.

W/ SSP /O/l/erations.

/

. / Sl ,z\ MJ ’S/‘(«,o " Conn gt N““—‘[”C{_ .
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S OFFICE OF THE @
Y7/ ¢ SENTOR SUPERINTENDENT OF POLICE,
R | (GPERATIONS),

| PESHAWAR .

Ph: 091-9210508 TFax: 091-9213054 @
o —

ORDER

This office order is hereby passcd to disposc of the departmental proceedings initiated
against Constable Tmran No. 4644 of €'CP Peshawar vide this office No. 709/E/PA dated
03.10.2017. Allegations leveled against hin were (hat:

" - A video viraled on social media wherein he (Constable Imran) was found demanding
illegal gratification from public in the jurisdiction of: PS Phandu which tarnished the

image of the department, ’

2 Proper departmental proccedings were initiated against him and Mr. Usman Ghani, DSP HQ

Peshawar was appointed as Enquiry Officer. During the course of enquiry, the E.O found him guilty

of the charges and recommended him for the award of “major punishment”,

3. On receipt of the findings of E.O, inal Show Cause Nptice was properly served upon him

vide this office No. 1151/PA dated 09.10.2017. In response to FSCN, he submitted his written reply
which, was examined and found unsatisfactory. Subsequently, he was heard in OR on 10.10.2017.
He was provided ample opportunity for defence. He, however, remained as mute as a fish in his

defence. Thus. the allegations leveled against him stand proved beyond any shadow of doubt.

4. In the circumstances, the undersigned being Competent under the law, do agree with the

findings / recommendations of the E.O and awards him the major punishment of “dismissal from

' =
(SAJJAD Kﬁ;\f\l) PSP

Senior Superintendent of Police,
\ Operations, Peshawar

No._//$ 7= £/ IPA dated Peshawar, the _/.{ — /g 12017,

service” with immediate effect, *

‘Copy for information and necessary action to the:-
1. Capital City Police Officer, Peshawar.
2. SPs City/Q Peshawar.
3. AD-IT
4. OASI/CRC/FMC/PO.
S8 e 3473
TR /2 -lo1)
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o © - OFFICE OF THE® @?
o h CAPITAL CITY POLICE OFFICER, e

'~ PESHAWAR

Phone No. O9lf92109'89
Fax No. 091-9212597

ORDIER

This order will dispose ofT departmental appeal preferred by ex-constable Imran No.

4644 who was awarded the major punishment of Dismissal {rom service under P.R 1975 vide No.
FIST-61/PA dated 13.10.2017 by SSP-Ops: Peshawar.

! .o

2 The allegation levelled agznnst him were (hat he while postcd at Police Station Phandu e

Peshawar a video viriled on the social 'mudm whercin ha was found dcm"mdnm illegal ﬁxa‘ﬂﬁca’clon

from public in the jurisdiction of PS fj-’h:.mdu which tarnished the image of the department. Tl_lis
amount gross misconduct on his part ana against the disciplined of force.

3 Proper departmental proccedings were initiated agaihéf himriahd \DSP- I-IQl's"f"i\&'as_ .
appointed ‘as enquiry officer. The enquiry officer found him pmlty 01 (hc, cl] c,toc\tlons cvcllcd qgalnst
~him. On receipt of the findings of the enquiry officer, the SSP Ops: l’cshawm 1ssucd hlm FSCN, to
which he replied. The same was perused and found unsatisfactory by SSP-Ops: Peshawa; as such

award him the above major punishment.

S T P B s

4 lhu relevant record has bLLn perused- and also h(,cud hlm in. O R on 01 11 7017 The
enquiry papers were thoroughly cxammud e was provided full oppor tunity to dcfcnd hlmself butl'u* o
he failed to offer any plausible u,\|.vl¢.mcmon in his favour, I't¢ has tarnished the image of police forc¢,
henee deserve no lenieney The allegalions leveled against him stand proved. There is ho need to

Anterferce in the order passed by SSP-Ops: Peshawar, therelore, the appeal is rejected/ filed: -

~ \
((- ( ol —
| (MUNAMMAD TAHIR) PSP
| CAPITAL CITY POLICY, OFFICER,

L | PESTTAWAR
No. /‘/&5 - 3/ IPA dated Peshgwar the 011 /7 12017,

Copics for information and n/a 1o the:-

I SSP/Ops: Peshawar,
2. PO/OASTCRE for making necessary entry in hl\ S.Roll
3 FMC along with complete I'M

4. Official coneerned.

o
F\*ﬁ“:ﬁ%«{

"
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OKKFICE OF THE

l;ﬂ (

INSPECTOR GENERAL OF POLICE &
KHYBER PAKHTUNKHWA
PESHAWAR. E
No.S/_ S/ /18, dated Peshawar the A5 10 /_A/2018 @
ORDER

This order is hereby passed to dispose of-departmental appeal under Rule 11-A of

Khyber Pakhtunkhwa Police Rule-1975 submitted by Ex-FC Imran No. 46

44. The petitioner was
dismissed from service by SSP/Operations, Peshawar vide order Endst: No. 1157-61/PA, dated
13.10.2017 on the charge that he while posted at Police Station Phandu Peshawar, a video viraled on
social media wi

terein he was found demanding illegal gratification from public in the jurisdiction of

Police Station Phandu which tarnished the i image of the department.

His appeal was rejected/filed by Capital City Police Officer, Peshawar vide order Endst
No. 1426-31/PA, dated 02.11.2017.
Meeting of Appellate Board was held on 28.12.2017 wherein petitioner was heard in

person. During hearing petitioner contended that he is son of Shaheed DSP Bahadar Khan. Pet1t10ne1
denied the allegation leveled against him.

Perusal of record revealed that petitioner was dismissed from service on the chalges
that a video was viraled on social media wherein he was shown demandmg illegal gratification from
public during Nakabandi at Jamil Chowk Ring Road in the jurisdiction of Polic& Station Phandu.

Petitioner failed to advance ’any plausible explanation in rebuttal of the charges. He has

tarnished the image of police force before public, therefore, the Board decided that his petmon is
hereby rejected.

This order is issued with the approval by the Compctcnt Aufhonty)

(AI AMF LA II)

stabhshmen
. For Inspector General Police,
Khyber Pakhtunkhwa,

Peshawar.
No.s/ 9 = §& ns. o

Copy of the above is forwarded to the:

Capital City Police Officer, Peshawar.

—_—

2. Supdt: of Police, Operations, Peshawar.

(9%}

PSO to [GP/Khyber Pakhtunkhwa, CPO Peshawar,
PA to Addl: IGP/HQrs: Khyber Pakhtunkhwa, Peshawar. . ATTESTED
PA to DIG/HQrs: Khyber Pakhtunkhwa, Peshawar. o .

PA to AlG/Legal, Khyber Pakhtunkhwa, Peshawar.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAW

ya | | ~ ApPEALNO_{Y Z{Z 018

i)

Imran Khan , EX- Constalre, No.4644 | TP B N
CCP, Peshawar. ‘

’gr', : ."—_ el

161)«20/ 14

FhITE S
T

=
.
R Y

u_.-.

3

i

o

=

oo _;ar-:-t::

|

1. The AIG Establishment for Inspector General of Police, KPK,
Peshawar. ‘

2. The Capital City Pdfite Officer, Peshawar.

PN
J.

The Senior Superintendent of Police, operations, Peshawar.

Ceeees s (Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE REJECTION
ORDER DATED 02.11.2017 OF RESPONDENT NO. 2
" WHEREBY THE DEPARTMENTAL APPEAL AGAINST
THE IMPUGNED ORDER DATED 13.10.2017 HAS BEEN
SR ‘ REJECTED AND AGAINST THE ORDER DATED
. s, 15.01.2018 WHEREBY, THE ‘REVIEW PETITION
: | | | UNDER 11-A O¥ THE APPELLANT HAS BLEN
REJECTED FOR NO GOOD GROUNDS.

THAT ON ACCEPTANCE OF THIS APPEAL, THE
ORDERS DATED 13.10.2017, 02.11.2017 AND 13.01.2018
MAY BE SET 4SiDE AND THE APPELLANT MAY BY,
REINSTATED IN TO SERVICE WITH ALL BACK AND
A CO.NS}EQUEVNTE_'AL BENEFITS. ANY OTHER REMEDY
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PESHAWAR

e

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL( 75

SERVICEAPPEALPﬂl 144/2013

Date of institution ... 29.01.2018
Date of judgment .. 04.03.2020

Imran Khan, Ex-Constable No. 4611
CCP, Peshawar (Appellant)

VERSUS

1. The AIG Establishment for Inspector General of Police, Khyber
pakhtunkhwa, Peshawar.
5. The Capital City Police Officer, Peshawar.
3. The Senior Superintendent of Police, Operations, Peshawar.
(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE REJECTION
ORDER DAT_ED_OZ.ll.2017_£DF RESPONDENT NO. 2 WHEREBY

JF RESPONDENT NO. £ SLLr=="

THE DEPARTM_@]_T_L_,AE_P_\;&_MAGAMSI__IHE IMPUGNED
ORDER DATED 13.10.2017 HAS BEEN REJECTED AND
AGAINST THE ORDER DATED 15.01.2018 WHEREBY, THE
REVIEW PETITION UNDER 11-A OF THE APPELLANT HAS
BEEN REJECTED FOR NO GOOD GROUNDS.
1
Mr. M. Asif vousafzai, Advocate . For appellant.
Mr. Muhammad Jan, Deputy District Attorney .. For respondents.
Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL
MR. MIAN MOHAMMAD . MEMBER (EXECUTIA
JUDGMENT
MUHAMMA_D_,AMIN KHAN KUNDI, MEMBER: - Appellant

alongwith his counsel and Mr. Muhammad Jan, Deputy District
Attorney alongwith Mr. Muhammad Razig, Head Constable for
the respondents present. Arguments heard and record

perused.

o, -
Peshiovar



2. arief facts of the case as per pr'esent appeal are that the

appellant was serving in Police Department. He was imposed

major penalty . of dismissal from service vide order dated

;o 13.10.2017 on the allegation that he was demanding illegal
| gratification from public in the jurisdiction of PS Phandu which
rarnished the image of the department. The appellant filed
departmental appeal on 20.10.2017 which was rejected vide
order dated 02.11.2017 thereafter, the appellant filed revision
| petition on 08.11.2017 which was rejected vide order dated
15.01.2018 hence, the present service appeal on 29.01.2018.
3. Respondents were summoned who contested the appeal

by filing written reply/comments.

4. Learned.counsel for the appeliant contended that the
‘\\ (E appellant was serving in Police Department. It.was further
A

R {\\ contended that the appellant was imposed major penalty of

N " dismissal

departmental proceeding was initiated 'agamst the appellant on

from service. 1t was further contended that

the aforesaid allegation. It was further contended that the
inquiry officer has recorded the State‘ment of witnesses during

inquiry proceedings but the appellant was noLp__r_gv__ided

opportunity of cross examination, therefore, the appellant was
h e e

T

e e

deprived from the ri‘ght of defe_r_is_e. It was further contended

e
e

| L.n_"| 3)
N A dad b

that a final show-cause notice was issued te the appellant but
the copy of inquiry report was not handed over to the appellant
with the show-cause notice a\though the respondent-
department was hound to hand over the copy of inquiry 1'eport

with the show-cause notice, therefore, the appellant was



-

condemned unheard which has rendered the whole proceedings._.

illegal and liable to be set-aside and prayed for acceptance of
appeal.

5. ‘jOr\ the other hand, learned Deputy District Attorney for ..
the respondents opposed the Cor ntention of learned connzel for
Ithe appellant ahd contended that the appellant was serving in
Police Department. It was further contended that the appeliant |
was imposed major peha:\ty of dismissal from service on the'

)

aforesaid allegation. It was further contended that a proper

- _ charge sheet, statement of allegation was famed and servedv
upon the appeHant, proper ir\quiry was conducted and the
appellant was recommehded for major peha\ty by the inquiry
officer and on the basis of recommendation of inquiry ofﬁcer
the appellant was rightly imoosed major penalty of dismissai_
from service after fulfilling all the codal formalities and prayed

for dismissal of appeal.

6 perusal of the record reveals that the appellant was
serving in Police Department. He was imposed major penalty of

di‘smi'séal from service vide order dated 13.10. 2017 on the

. Trrw ‘... B e m—TTTTTT
(‘( e --—1aforesald allegation. The record further reveals that the inquiry

officer has recorded the statements of witnesses DFC Aziz-ur-

— e

-.“;.“"’;i";‘f}wﬁehmah, FC Sawar Khan, HC Ameer Muhammad, ahd others

e e

s .

including HC Ubaidullah, MAST Noor Muhammad SHO Taimour

ettt e ot

Saleem Khan etc but no opportunity of Cross- exammatron was

» - P2 b s e

T
*

provided to the appellant as the copy. of statemeht of FC Sawar

e e g

Khan, DFC Aziz-ur-Rehman ahd Head Constable Ameer

S L

- . - e —— e s g

Muhammad are avarlab\e on record although the mourry ofﬂcer

I

et e e -



‘was bound to provide opportunity .of cross examination,
'therefore;, the appellant was deprived from his fundamental’
right of cros;.examination/defense. Moreover, tﬁe competent
authority was also required to hand over the copy of inquiry
report With the sshdw—cause notice but the copy of final show-
cause notice available on the record, also reveals that no copy
of inquiry report was handed over to the appellant with the
final show-cause notic"e, therefore, the appellant was
condemned unheard which has rendered the whole proceeding
illegal and liable to be set-aside. As such, we partially accept
the appeal, set-aside the impugned order, reinstate t_he
appellant into service and direct the respondent-depar’cment to
conduct dé—novo inquiry in the mode and manners prescribed
under the Police Rules 1975 with further direction to fully
associate the appellant in the inquiry proceeding, provide hirm

- opportunity of croés examination and also handover copy of
inquiry report with the show-cause notice, within a period of 90
days from the date of receipt of'rcopy of this judgment. The
issue of back benefits  will be subject to the outcome of de-
novo inquiry. Parties are left to bear their own costs. File be

consigned to the record room.

-~

ANNOUNCED
04.03.2020

Wﬂm/ﬁ? /?///472/M :

(MUHAMMAD AMIN KHAN KUNDI)

' MEMBER
fﬁ(“;/zgj‘tmm<mudeOHAMMAb) j)gzp

Nusw ol M)/”m -



TRy FIIN

Ak ey BN

PR

C ——

L s ——— e . e S

\;é '
&
\m j

OQRDER -«

Ex- Constqble Imran Khan No0.4644 was-" awardud major
punishment of dismis sal from service by the then SSP Operation vide
N0.1157-61/PA dated 13:10.2017 on the charges that he while posted
at PS Phandu Peshawar a video went viral on social medla wherein the
appellant was found demanding illegal gratification from public in the
jurisdiction of PS Phandu which tarnished the _ lmage of the
department. '

He was filed an appea! before CCPO, Peshawar against the
above mentioned orders which was rejected/filed by the then C(“PO
Peshawar vide N0,1426- 31/PA dated 02 11.2017. '

_Ex-Constable. Imran Khan No.'4644 h'a‘:s;_‘;sub'mitted an
application along-with court Judgment, wherein the court of Hon‘able

Service Tribunal ordered that “as such, we partially accept the. . ‘

appeal, set-aside the impugned order; re- -instate the appeilant
into service and direct the respondent-department to conduct
de-novo inquiry in the mode and manner prescribed under the
Police Rules 1975 with further direction to fully associate the
appellant in the inquiry proceeding; provide him opportumty of
cross examination and also handover copy of inquiry report
with the show cause notice, within a period of 90- -days from
the date of receipt of copy of this judgment. The issue of back
benefits will be sub]c'ct to the outcome of de- novo mqu:ry

In.-light of the Court Judqment & kind aDD'rova| of W/CCPO,
Ex-Imran Khan' No. 4644 'is herebvy re-instated -in service with -

oL

intervening_period i.e peried out of fervlr‘e will be decided after
receiving finding_of the de ‘NOVQ ploceeque AN ’

, / ‘\\

N / \
r,' i 'y/ ( ////7/) //
f , S Su PERIN"le DENT OT{POLI(’T
v ' S HEADQUAR ERS PESHAWAR

OB. NO zQL /Datod ,QJ___(J_Jzozo

042 2:)) | | > /PA/SP/dated Peshawarthe S'/"' )__/7020

Copy of above IS forwarded for mfon mation & n/actlon to:

v Capital City Polnce ,Ofﬁcer, Peshawar. -

v DSP/HQrs, Peshawar.

v Pay Officer

/AOASI, CRC & FMC along -with complete depaltm@ntal file.
4 Offmals concerned,.

immediate effect subject to outcome of de-novo-enquiry. Hence, the -
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DENOVO DEPARTMENTAL ENQUIRYAGAINST EX-FC IMRAN KHAN NO.4644

|\

This is a de-nova departmental enquiry against x-FC Imran Khan 4644 which
was reccived from CPO vide memo: No. 683-85/CPO/TAB, dated 03.06.2020.

Allegations.

Allegations in the subject enquiry against Ex-FC Imran Khan No.4644 are that, he
while posted at Police Station Phandu Peshawar, a video went viral through Social Media
wherein he was found demanding illcgal gratification from public in the jurisdiction of PS

Phandu which tarnished the image of the deparfment.

With reference to the ahove allegation, he was cha:ge sheeted and Mr. Usman
Ghani DSP Headquarters was appointed as Enquiry Officer.

The Enquiry Officer conducted departmental  Iinquiry against him -and
recommended him for “Major Punishment™ vide his office memo: No. 4645/ST, dated .
06.10.2017. Upon the recommendation of E.O, Mr. Sajjad Khan the then SSP/Operations”
dismissed him from services vide Order No. 1157-61/PA. dated 13.10.2017. <

¥
, {
The mother of dismissed FC submitted appeal before Mr. Tahir Khan the then \)\\
CCPO, Peshawar which was rejected vide order No. 1426-31/PA, 02.11.2017. 5

o Tatter on. the dismissed constable submitted service appeal before, the Khyber
Pakhiunkhwa Scrvice Tribunal. Peshawar and claimed that he was not given opportunity of cross

- examination neither the copy of enguiry was handed over to the appeilant during service of final

Show Canse Notice, therefare. the appellant was deprived from the right of defense.

After hearing both the parties, the learned Service Tribunal issued the ve ¢
favor of appellant and ordered that “the appeal is accepted, set-aside the impugned order,
reinstate the appellant into service” and directed the department to conduct denovo enquiry in
the- mode and manncrs prescribed under the Police Rules 1975 with further direction to fully

associate the appellant in the inquiry proceeding. provide hir opportunity of ¢cross examination,

On the orders of Honorable Court as well high ups of the department. the
undersigned conducted denovo proceeding into the matter and recorded the statements of all
concerncd, discussed below:-

Statement of ©x. FC Tmran Khan No. 4644

He stated in his statement that on 10™ Muharram 2017 he was deployed as Mobile
Patiolling Officer due to the shortage of npper subordinates. During Nakahandi at Jamil Chowk
Ring Road, he stopped a Honda-125 Matorcycle due to pillion riding. They were checked and
asked the documents of bike but they failed to ‘produce the same ap the spot. The bike driver
disclosed that they are ready to give finc of challan on the spot but he refused and tnok h=m to




I}

N

s ‘ /

PS along with his bike and handed over them into the custody of MM

Muhammad.

Statement of Aziz-ur-Rehman DEC PS Phandu:-

He stated that on the same day he was deployed as mabile
named patrolling officer, He stopped two persons riding bike Honda-125 How
aware regarding the happenings between them. Later on both were taken
Phandu and handed over to MMs. '

Statement of FC Sawar Khan No. 216 PS Phandu.

e stated that he was deployed at mahile duty with patrolling of
His Incharge stopped pillion riders af Nakabandi and toak them to the Palice St
did not know more than that.

HC Ameer Muhammad No. 167 The Then MM PS5 Phandu:.
_N______-—-‘.\___N______N_Nﬁ_____,_m

He stated in his statement that due 16 the deficiency in strength
4644 wag deployed as Mabile Patrolling Officer. He arrested a young hoy alon
registration No. FY.4759 and sent him to Police Station in the custody of FC ¢
216, Later on Imran Khan Mobile Officer came to Police Station with another
person and 1nld that they did not produce registration of bike thercfore; ch
523/350 CrpC. However they produced bike registration “which wag veri
satisfaction they were released on hail.

HC Ubaidullah No. | 70 also supparted the version of MM Ameer b
: i :

Noor Muhammad Ex MASI PS Phandu:- '
T AC ex MAST PS Phandu:-

He stated that ag per the contingency plan of Mohar‘l'am-_2017
subordinates were deployed at different sectors and due to shortage of Officers, M

deputed for patrolling purpose.

Taimour Saleem Khan fix SHO ps Phandu:-
T ————-20an X SHO PS Phang

He supported the version of the MASI Noor Muhammad PS Phandu.

Muhammad Bilal s/o Shahid Ali r/0 City Town Haji Camnp:-
\\ww

He stated in his statement that an (he same day he and hjs friend n
Rehman were an the way to home on bike, when reached (o Jamee] Chowk Police ]
them and asked about the registration of bike. But on the spot he did not praduce th
of hike. He tald the Moabhile Officer Imran Khan (o challan them on the spot, he did n
request. Later an he brought them 10 pg Phandu for further legal pro;cbecdings /



~
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called his relative Mr. Aza7 Khan (owner of hike) 1o present (he registration. vE 7 which he
came 10 TS Phandu and also brought registration of hike which was verified by the Muhariv

Staff and he was released on bail.

During cross examination, he deviated from his previous statement and told hat
no one Jemanded money ag a bribe from him. Stated that on the same day he Was annoyed and
due 0 \T\'\sunderstand'\ng he complained against Tmran Chan. Further told that, no on€ pressec‘: or
approached him to alter the statement. He insisted that his present statement wWas based on facts
and admitted that the police had done their legal job.

One Abduy Rehman who Was also riding with Bilal on bike also suppbrted the

version of nilal. During Cross examination, he also changed his previous statement and denied
(he allcgations of demanding any amount as pribe by horan Khan. He disclosed that his present
clatoment Was ased an facts.

{ Azaz Khans

Statement 0 lo Aurangzeh Khan r/o City Town:-

e stated that on the same day he was present in his shop. His worker Mr. Abdur
Reham ook his motareycle No. FY-4759. After a while Abdur Rehman informed him about the
ncident. He went 1o Police Station Phandu and m'm‘h\ced {he rogistration copy of the satd ke G

Muhartir PS Phandu. After proper verification and catisfaction they were rcleased on bail.

On quarty he also denicd the allegations lcveled against Imran Khan Policc

official. He further admitted that his present statement wWas based on facts.

Conclusion:-

After going (hrough the statements recorded during ihe course of de-novo enquiry ar
relevant record. t is concluded that potice party headed by fmvan 1Chan FC No. 4644 was patrolli
in the aves ~f their "1\11"\5(\1(:1."0:\. pS Phandu. Due to Muharam fhore was han on pitlion riding. fmv
Khan FC No. 4644 during routing chocking for enforcement of han on pillion riding S1OPF
Muhammad Rilal viding matorcycle No. FY-4759 along with another person. Muhammad =%
conld not produce registration/ legal documents and asked Tmran han FC 10 take money
amount for chatlan on the spot. It :s evident from {he statcments recorded n de-nova enquity
jmran FC refused to do SO and took them to Police Station. Latter on they were released ¢
pmducing (he registration of the said motorcyele Statement of Muhammad Bilal was suppe
hy Abdur Rehman who was also viding with him on same matarcycle. The present stateme
Muhammad pilal is different from the statement recorded during the course of previous enqui
ihe then Enauiry Officer and now he has denied fhe allegations of demanding iltegal gratific
from him by he delinquent official FC fmran Khan, Furthermore the video which went vl
social media Was also not availahle for examination. It is also worth mentioning that it could
ascertained that (e amount. if demanded. was 3% ilegal gmt'\ﬁcmion or othcrw'\sef However

case, whatcver {he motive oF gitnation wWas. s cstahlished that the FC Tmran K han was not pe




“action did not take place™. Although due to insufficiens

has nof taken any money fram Bilal. thos
al from his cariicr

ey

evidence and during the conrse of de-nova enquiry. defection of Muhammad Bil
the allegations of demanding illegal gratification leveled against FC Imran Khan could not

statement.
arded to FC Imran Khan

T calahlished however keeping in view the previous anquiry. punishment aw
jor-punjshment other. than

(Enquiry Officer) ! gﬂ é{ ’o

SenterSuperintendent of Police
Coordination, CCP Peshawar

and rejection of his appeal by the appellant authovity one of the ma,

dismissal from cervice is recommended to be awarded to him.




T AN OFFICE OF THE 'L/ /r?

- 0@/ CAPITAL CITY POLICE OFFICER
. 3 50 B PESHAWAR

/( (e Phone No. 091-9210989-

Fax No. 091-9212597

ORDER.

In °compl_iahce of the Services Tribune! order vide Judgment dated 04-03-2020
received in this office from the office of W/IGP-KPK vide No. 1984/Legal, dated 29-04-
2020, a Denovo Deparmental Enquiry against Constable Imran Khan of CCP Peshawai

was conducted through SSP/Coordination Peshawar.

2- The allegations levelled against him were that he while posted in Police Stat ion
Phandu, a video went viral through social media wherein he was found demandihg illegal
atification from public in the jurisdiction of PS Phandu which tarnished the i image of the
clupanlmcnt ‘
3- The Enquiry Officer after conducting Denovo Departmental Enquiry
submitted his finding that the allegations of demanding illegal gratification leveled against
constable Imran Khan could not be established, however keeping in view th¢ previous
enquiry, punishment awarded to constable Imran Khan and rejection of his a'.ppe.ai'kl by the

appellate authority one of the major punishment other than dismissal from service is

- recommended to be awarded to him.

4. He was heard in O.R. The relevant documents and enquiry report examined.
Therefore, keeping in view the finding of the enquiry officer, the delinquent constable Tmran
Khan No.4644 is hereby awarded major punishment of reduction to lower staae in a

time scale of pay No benefit is granted for the period he remain out of service.

(MUHAMMAD AL] KHAN) UNT
CAPITAL CITY POLICE OFFICER

PESHAWAR.
No. 7?,—, --;)7 /PA dated Peshawar the oé/ ‘ﬁ;‘ﬁOZ(

CODICS for Infmmat]on and n/a to the:-

I AIG/Complaint & Enquiry Tnternal /\ccoumablh * Khyber Pakhtunkwha w/r to his office
letter No.683-85/CPO/IAB dated 03-06- 2020.
SSP/Operations Peshawar.

SP/HQrs Peshawar,

PO/OSI/ CRC .

FMC along with FM

Oii*rial concerned.

e Ly O

jony
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BEFORE THE SERVICE TRIBUNAL ? et
HYBER PAKHTUNKHWA PES:»HAWAR :m
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- Service Appes: \ln iEE 2[”5

 Nauman Khan- Constable -5030'Eiite: force Khyber"
'Pa&htunkhwa Peshawar - C

.................................

%mm&,

1 - Pl’OVIﬂCIdI Pollce Ofﬂcer Khyber PaPhtunPhwa o

'2." G \m'nandant Elite Forre Khyber Pakhtun<hwa,'
uahawar -

3. v-.,‘reputy - Commandant ~ Eiite ~ Force - Khyber

- takhtunkhwa Peshawar | | .
................................ ‘Respondents

¢¢v«»A¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢'

'APPLICATION FOR RESTORATION OF ABOVE |
 TITLED SERVICE APPEAL NO 765/2016
WHICH __WAS _ DISMISSED - FOR__ NON
' PROSEUCTION _-VIDE _ ORDER EDATED

‘13/06/2019

 Respectfully Sheweth:-

. Petitioner very humbly submit as under:-
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 § BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Servrce Appeal No. 765/2016

- D_a_te of Institution ... ..23.06-.20‘16-
‘Date of Decision ; .. - 01.09.2021 .

- Nauman Khan Constable 5030 Ellte Force Khyber Pakhtunkhwa Peshawar

v

- Provincial Police OlfﬁcerKhy‘ber 'Pakhitu'nkhl/va;. Peshawar-and two others..

(Appellant)

.~ VERSUS

(Respondents)
ROEEDAKHAN . .
Advocate - T ... - ForAppellant.- .
MUHAMMAD ADEEL BUTT, - - | | |
~ Additional Advocate General _ ... .For Respondents
SALAH-UD-DIN - .~ MEMBER (JUDICIAL)
ATIQ- -UR- REHMAIN WAZIR = . ... MEMBER (EXECUTIVE) -

JUDGMENT

_ ATIO -UR- REHMAN WAZIR MEMBER(E) - Brlef facts of the case are that L

the appeller.t was enllsted as constable in. Ellte Force on 02 04 2011 and
durlng the course of his servrce he was proceeded agalnst on the charges of

absence from duty The appellant was ultlmately removed from service vide -

order clated 04-08- 2015 agamst Wthh the appellant Fled departmental appeal.

', which was declded on 05- 01- 2016 The appellant l’led revrsron petltlon on

25-11- 2015 whlch was reJected on 23 05 2016, hence the rnstant serv1ce -



g

appella

o

| ‘Pppeal wit ith prayers that the. appellant may be re-'instat'ed in service with all

back beneﬁts f

02 E ‘ Learned counsel for the appellant has contended that the lmpUgned

orders were passed wuthout consnderlng the defense plea-of the appellant that

ex- parte, proceedlngs were. conducted and the appellant was penallzed wnthout

affordlng proper opportunlty of defense that absence of the- appellant was not . |

fwnllful rather he was managmg treatment of hlS snck mother, w_ho ultlmately .
" died in- hospltal that the |mpugned order is- vond to the effect that it Was
passe‘d by an. lncompetent authonty, as. the appellant was an employee of |
central pollce office and was on deputatlon to Elite force and rule 9 of pO|lC€

rules, 1975 prowdes that “action is- requlred to be taken by the lendlng

authonty, but action agalnst the appellant was taken’ by an mcompetent

authority; that no, opportunlty of personal hearlng was afforded to the .

"appellant and_ ex- arte proceedlngs were condUcted at- the back of the '

03, Learned Addlthl’lal Advocate General appeanng om behalf of the

. " respondents has contended that the appellant remamed absent from lawful

duty wnth effect from 09- 11 -2014 0 22- 12- 2014 To this effect charge sheet -

and statement of allegatlons were served upon the appellant to Wthh he'
' falled to adVance any plausible explanatlons that the appellant was aqaln'

g_-found absent from duty v1de report recorded in the dally dlary dated 03 01-

2015 that the appellant hlmself avonded to Jom the proceedlngs hence ex—- ‘.

'parte actlon was |n|t|ated agalnst hlm that departmental appeal as well as

revision pet'tlon of the appellant were barred by tlme and w:thout any force

._hen-ce were re)ected». -



P e
e wreas.

| '04. Ey | We have hcard learned counsel for the partles and have perused the '

lEcord Atva [able ¢n record is a long list of medlral prescrlptlons in respect of'

- mother of the appellant and her admssnon in vanous hospltals and who

ultlmately dled in hospltal on, 11 12 ?Ol4 as per death certlf“Cate ava:lable on

record The dates of absence recorded in statement of alleqatlons is 09-11-

| 2014 to 22 12 2014(43 days),_whlch is in congrun‘y wnth the medlcal

prescrlptlons and her ultlmate death and WhICh shows that absence of the

j._'appellant was based on- some genulne reasons and was not willful. In_
| response to charge sheet the appellant had taken the same stance of illness of
'hls mother but the respondents who were requnred to take sympathetlc
‘ consrderatlon of his case dld not conSIder lllness of hls mother, rather in a

' .-sllpshod manner conducted an- mqu:ry at the back of the appellant WIthout

| comments of the rcspondents a fnal show cause notice, whlch is not avallable

on record, was served upon the appellant wnthout copy of the inquiry report'

and ultlmately the lmpugned order dated 04- 08 2015 of removal from service'

ln respect of the appellant was lssued by Deputy Commar.dant Ellte Force,

| - against. whlch 'rhe appellant t”led departmental appeal The |mpugned order~-
' clearly mentlon> that keeplng in vrew his absence ex- parte actlon was tal(en '
vagalnst hlm The |mpugned order also shows two duratlon of absence i.e. 09-

| .11 2014 to 22 12 2014 and 03-01- 2015 to 04 08 2015 Record reveals that : "
- the second per lOd is the time, when the appellant was subJected to dlsc1p||nary “

| .proceedlngs and obvrously, he was ‘not allowed any postlnq, but the period

* was declared absent Departmental appeal was reJected on 01 10 2015 whlchﬂ

| shows that his departmental. appeal was well 'Wlthln time: -The appellant filed

B T NP T S

Ahv‘opportumty of personal heanng to the appellant and as per' .



revision p:—*tl"luﬂ on, 25-11-2015, whlch was rejected on. 23 O.> 2016 ar‘d the

e,,%’!a”l fiieil <er\/lce appeal on- 23 06 2016 50 the «ase otherwrse is not :

“parred by time.

: 05 , v.Ve‘ h.ave observed that‘ both the appellant as welI as the.
'_respondents presented lncomplete record of the: case as no copy of the -
',lnquwy report or ﬁnal show cause notlce is avallable on record The'
._lnformatlon we havc qathered are l‘rorn a letter dated OS 01 2016 |ssued fromf

| 3 'the ofﬂce of Addl 1G Elrte Force addressed to IGP Such letter was - addressed

in response to the revision petltlon dated 25-11- 2015 presented before IGP'

" and this letter cgptalﬁs valuable mformatlon Wthh shows that the appellant
| - was on f*fp’utahon to Ente Force and was proceeded agamst by the borrowmg o

'department The ll’lC]Ull’y 50 conducted by the borrow'ng department-

recommended that hlS absence perlod be treated as leave wrthout pay and he

| .may be repatrlated to hlS parent department but the appellant was removed
-‘from servrce by the borrowmg department vrde order dated 04- 08 2015. The :
| appellant preferred departmental appeal before Addl 1G Ellte Force, wh|ch
: was reJected on )1 10 2015 |
06 : Rule-fﬁl' of Folice Rules, 1955 provides‘"vt'Or pr.ocedur,e .-ot in’quirlll
' agalnst ofﬂf‘cerr lent to other government or authorlty, in case the borrowrng

uthorlty is of the oarnron that any punlshment should be |mposed on hrm it

shall transmn to the Iendlng authorlty the record of the proceedlngs -and

thereupon the xendlng authorlty shall take actlon as prescnbed in these rules

N Since the appe lant was on deputatlon to Ellte Force whlch is evrdent from the
N 'lmpugned order as well as letter dated 05 01 2015 and h|s removal from

- . service does not fall wuthm thelr ambit, hence the |mpugned order is vord as |t

o e iy 2 T e ST



was passed by an authorlty not competent to pass the same. Rellance is .

o .aced on 2019: CLC 394 The Apex Court |n another Judgment reported in

. 2014 SCMR 1189 have held that termmatlon order passed by an officer not‘
mpetent in. iaw to pass such order would be: void- and. without lawlul -
authorlty, consequently nelther bar of llmltatlon would be attracted nor perlod

of llmltatlon would run agalnst such order

07.. | Needless to mention"that the a'ppell.an‘t' was condemned unheard'

and was not afforded proper oppOrtunlty of. personal hearlno and such’ order : -

: __~has been dec'arecl by the apex court as vond order Rellance is placed on 2003

PLC (CS) 365. The proceedlngs SO conducted were not in accordance Wlth law _

'-"The Apex Court in its ]udgment reported in 2008 SCMR 214 have held that o

~ absence on medlcal ground does not- constltute gross mlsconduct entalllng
) ma]or penalty of dlsmlssal from serwce The apex court. ll'l another Judgment
have Held that regular lnqulry is must before lmposmon of maJor penalty, |

. which however was not done in the lnstant case Rellance is placed on 20"1

PLC (CS) 235.

!

08 c In view’ of the foregomg dlscu55|on the lnstant appeal is. accepted
and the appellant is re- lnstated in serwce w1th aIl back benet” ts. Partles are left

to bear their own costs. Flle be con5|gned to record room

ANNOUNCED
01.09.2021 ;

GAAR-UDDmY (ATIQ-UR-REHMAN WAZIR)

MEMBER (JUDICIAL) : o ‘VMEMBER'(EXECUTIVE)' :



Flry e BLFORE THY. }\H‘(BLF pAKI FUINKHWA SERVICE! TRIBUN AT TS |

3 - | | | - PESHA AWAR AR : L
e w-”"(‘ @
Zrﬂ%,m

IR

Appeal No. o
p ?;\:_T:c: l"'ll(h!ukh\v\\l
ce ' Uribunnl ®

. Qais Khar . lead consiabl NO. 270, | Diary o _LZ\Z?
-atﬂc >olicer .Office Pes nav'Jvar SR ) Dn‘ed“"“‘f—ﬁ/ﬁz@?_[
| . | o . APPELLANT

“VERSUS

1. The Addl: Inapertm General Of Police, KP Peshawar
_ The Chief Traffic Officer Peshawar. ,

- 3. The Ctnual City Pohce Ofﬁcer Peshawar ' o
' : - , (Resp‘o'ndcnts)

APPEAL, UNDER SECTION 4 OF THE SERVICLS TRIBUNAL .-

ACT, 1974 AGAINST THE. APPELLATE ORDER DATED

- 04 03, 2021 'WHEREBY, THE APPEAL OF THE APPELLANT
HAS BEEN ACCEPTED AND APPELLANT HAS BEEN RE-

: _T\IST/STLD INTO SERVICE AND PENALTY OoF DI‘BMISSAU
WAS. CONVERTED IN TO PENALTY OF RDVER :ION FROVI
HE AD C ONSTABLE TO C Ol\STABLE . ‘

PRAYER:

%ﬂcd'to—day :
R . . -




oate of Institution -
Date of Decrsron e

Mr. Qais Khan Ex—Head ..Constab\e No. 270, Traﬁ‘\c Pohce Ofﬁce Peshawa\\” i ~/ g~ ;:f‘i

(Appenan%——/m/-
o ."‘vrnsus |
" The Addl: Inspector General Of police, Knyoer pakhtunkhwa peshawal and two
" others. L . — (Respondents) 3
. . o . ‘e
Qais Khan, o
Appe\\a’nt ' In Person

| Muhammad Adee\ But-t' ‘

Additional. sdvocate Genera! For respondents

AHMAD SULTAN ] TAREEN CHATRMAN
ATIQ- -UR- REHMAN WAZIR e MEMBER (EXECU‘TIVE)

.-—_-_-'—-.-.--—_----_--_---—---—— -----

nstab\e in pohce department was

| proceeded aga\nst on the charges of m\sconduct and was u\tunate\y d\smlssed

from. ‘gervice V\de order dated 25-08- -2020. Feehng aggneved the appe\\ant ﬂ\ed

departmenta\ appeal, which was’ a\so reje ected V\de order dated 01-10- -2020. The

o aopei\ant “filed revision petnt\on wh\ch was accepted V\de order dated 04 _03-2021

appellant was Te- \nstated in servicé and pena\ty of d\sm\ssa\ was

converted \nto reduct\on from the rank of head constab\e 1o, that of constable,

hence the rnstant ‘gervice appea\ with prayers that the \mpugned order dated 01-

_ 10—2.020 may-be set aSlde and order dated 25-08-~ 2020 may be mod\f\ed to the

extent ¢f " reversion from the rank of head constabie to. con‘




a_ppei\ban.t may be *’e_’sto_r'ed fto..hi.s'orfrgina\ post' of head constable w"rt’h. .a:!'l pack and -
consequentra1 bene ofits. ' - o L

,02.‘ . ‘Appe\\ant has contended that the |mpugned order \s hab\e to be set as'rde _
a5 the aut\*ont'res has Hassed such order wrthout proper\y eva\uatrng 1he evrdence
‘and matena\ on record that the pena\ty sO awarded is in vro\atron of R-29 as the ,

time penod has nct been mentroned in the rmpugned order of reversron to lower '

grade that suffrc\ent ground of rnnocence of the 'appe\\ant exist as Per verdict of

- supreme court ]udgment crted as NLR ZOOS D SC 7’8, wh‘rch has held that no one '
can be pun'rshed for fault of others, hence the \mpugned order is i\tEtga\; that the

| !pena\t\/' S0 award‘ed“i‘s:harsh wh‘rch doe\ not comrnensurate wrth gravrty of the

| gu'r\t;' that rnqurry proceedmgs were conducted at the back of the appe\\ant and .

| _ the appe\\ant Was not assocrated with proceedmgs of the rnqurr\/_, that the'

appe\\an S not afforded appropnate opportumty of defense nor any chance of .

| . U .\'\f\‘/rDErsona\ heanng was afforded to the appe\\ant that nerther state ments.of the B

w‘rtnes< es were recorded in presence of the appe\\ant nor the appel\ant was
}' afforded opoortunrty to cross-examrne such wrtnesses that rnqurry report was not -
handed over to the appe\\ant a\ongWrth showcuase notice |n<p|t= of repeated
requests of the appe\\ant to this effect thus the appe\\ant was left unab\e to

“ - advance his defense in rebutta\ of the f\ndrng report

03i B Learned Addrtrona\ Advocate Genera\ for the respondents 1as .contended
that the appe\\ant was proceeded agarnst on the charges of lnsubordrnatron as he
had rmpounded a \/ehrc\e be\ongrng to DSP Headquarter and upon rnterventron of

DSP, he got funous and squabb\ed wrth DSP Headquarters that upon thev
.cornphant of DSP Headquarter, the appe\\ant was \ssued proper charge
sheet/statement of a\legatrons to whrch he responded that chowcuase notice
.,'was lssued to ‘the appenant ‘and rnqurry ofﬂcer was appornted who conducted
' proper rnqurry and found hlm gur\ty of mrsconduct, that the appellant was

- afforded appropnate opportunrty of defense, but he fa.!ed to prove Q‘S _rnnocence,




U)

hence he wac, awarded ,vrth maror punrshment of drsrnrssau from Service that )

revi sron petrt\on of the ‘appe\'\ant was consrdered and accepted and taklng 3

: \enrent V\ew, the apwl\ant was re-rnstated rnto_servrce and ma]or pena\ty of

dismissal from SENVITe was converted into redu_ct’ro_n from ‘the rant of head

cOnstabie £o that of romtab\e

04. \Ne ha\/e heard ‘ooth the | part\es and have pc.ru*'ed the record

05. Record *evemb that the appe\\ant'while servrng as head constab\e in traffic

police'ahd p'erformrrq hrs routrne dut\/, had notu,ed' 3 Suzuki v.an‘ wrorgly parked

on marn ¢T roac. The appe\\ant asked for documents of the vehice, but the

drrver recorted o mmbet avror The appe\\ant reported the matter to \ncharge E

trafﬁc GT Road Nho also was present in the vrcrnrty and who reacned the spot

rmmedratei/,/but at’ the gsame time DSP Headquarter a\so re'u hed the spot and it

| \/\) mrd that dw/er of the Voﬂ was Son of DSP Headquarter a_ndi DSP

Headquarte_r nnabewaved with the appel\ant and threatened hm of dire

consequences in a way the appe\\ant Wa< restrarned from v on‘ormrng hrs 1egal
. dut\/ and- to"np\arrt was reg\stered agarnst the “appeilar AL and ‘on the same
| . charges. Whe appehant was proceeded against departmenta\‘ry on: sersonal scores:
of DSP Headquarters and was u\trmate\y drsmrssed frorn beerCx_ Needless to
"menhon that one srded departmental proceedrngs were initiated | aga\nst the
ap.pe\-\antvand the reapondents were bent upon removrng the appe\\ant at any'
.-.vcost "'The apne\\ant was kept depnved of the opportunrty to Cross- exarmne_ .
) ‘wrtnesses “this sk\pprng 2 mandatory step and the appel lant was drsmrssed from
ser\/rte witheut adherrng to the method prescnbed in law. The appe\\anthowever
- was ren nscnwd in semce by con 'ertrhg hrs major punrshment rnto re duchon from )
the pog f head constab\e to. that of constable but with nc dme penod mentroned

for such ! reducuon whrch however is megal and not supportefd' by '!:heprevalhng o

law and rule. We ‘have observed that the appe\\ant was targe_ted by' DSP.

| Headguarter due ¢ hrs persona\ grudge as his son was Charged by the appel\ant
AT

;- .
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E{T'EI-YER MUHAMD.AD SHEHZAD and 22 others

."‘-'""ers‘uls' , . | |

)"STRICT HEALTH OFFICER and another

~iuil Petitions Nos 4031, to 425-L o£ 2002, decided on 3 My, 2002.

“ (On appeal ‘fx.-onﬂ the _jnxdgm1¢1xt,' dated 5-12-2001 of the iPunjab Service Tribunal Lahore, passéd in
/. opeals Nos.339-542, 545-552, 558, 561-563, 565-567, 569 and‘570 of 1999)

funjab Scrvicc('l.‘ribunﬁls Act (IX.of.1'974)-—-'

== 4———Rc'\nstatemem--—Recovefz,f of back:benefits---Order of dismissal of civil cervants from
" pvice was set aside by Service Tribunal hut back-benefits .Were'dechned by treating intervening
*riod as cxtraordinary lenge-'--Validity--—Noth’mg was available on record that the ¢lvil servants were
“unfully employed anywhere during the relevant period, therefore, it would be uhjust and harsh to
cprive them ot back-benefits for the period for which they remained out of job without any fault
gom  therr 5ide---Civil servants were proceeded under Punjab Civil Servants (Efficiency and
- Disciphine) Rules. 1975, “or no fault on their part and their services were terminated m an arbitrary
manner avithout providing any ‘reason---Salaries of the civil servants would not be withbeld for the
©intervening period when they. remained out of service due to whimsical and arbiary actions of the
‘.’unctionaries----C'Wil servants had every right 10 recover thelr arTeers---Supreme Court co_riyerteo’:.
pelton (or leave 1o appeal into-appeal and ,allowed the civil servants all back—bene’ﬁts-—-Appeal was
»lowed. : : :

“akistan through Genami Manager, PW.R, Lahose v Mrs. A.V. Issacs PLD 1970 SC 415 fol.
Hatiz Tarig Nasim, s 4vpcate Supreme Coﬁrt, {or Petitionets (n all C.Ps).

s Fowa 7afar. Assistant Advocate-General for Respondents.

IRDER
'l‘;:\N\"IR AHMUD KHAN; .J.---This order sha_ll' dispose of all the petitions directed agamst a
:ai_a)st()li_clmccl judgment, dated 27-11-2002 of- the Punjab Service Tribunal (hereinafter called the -

{ribunal).

2. Facts briefly smated are that-the petitioners in all these cases after hiaving passed their Matriculation

S I g A - SR 122016 9:23 A}
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. ixamination joined "Dispeuser Course” held by the Purjab Medical Faculty heing concucted under

.he authority of the Punj«b Health Department. After-suceessful completion of the aforesaid course
the. petitioners were issued Certificates of Dispenser Coursé by the Punjab Medical Faculty. It.is
pertinent to mention over here. that before admission to the said course the petitioners were required
2oy the Government of Punjab to execute a surety bond in favour.of the Government that on successful
completion of the said Ceurse the petitioners would be bound to serve thie Government Punjab Health

Department at least for two vears. All the petitioners, according to learned counsel, executed the said
bond. g - S , . _

3. In May, 1992 an adverticement appeared in the daily press by the respective Health Officers for -
_appointment to the poste +f Medical Technicians in BPS-9 and Dispensers in (BS-6) i, various District
Hospitals in the Punjab. The required qualification for the post of Dispenser was Matriculation with
- Dispenser Diploma. All the petitioners applied for the post of Dispenser. They were interviewed by a
e iting Committee sumprising of Additional Director Health Services and other officers from the
~ealth Directorale. Resultantly the petitioners were appointed as Dispensers and respective letters of -
. :I-‘.ppoimment were issued in the year 1993. They were posted against the posts of Medical Technicians
in (BS-9) in their own pay and scale ie. (BS-6), the scale of the Dispenser against which post they - -
were appointed. Surprisingly after five years of their successful and unblemished service they were
issued notices in October, 1998 under Efficiency and Discipline Rules, to show cause why disciplinary -
aétion should not be taken against them. for violating the Punjab Civil Servants (Appointment and
Condition of Service Rules), 1974 in their appointments. '

1 The petitioners submitted their reply. However, without providing any opportunity of hearing their

s2rvices. were terminated and- they were removed from service on 20-2-1999. The petitioners

- qubmitted Departimental Appeals which were . rejected in . pursuance to Government ~Letter
_NQ.SO(GIH)LS/QS; dated 9-2-1999, on the ground that their appolntments against the posts of
Medical Technicians were erratic and contrary to the Government policy/rules. ’

it . .o . . o .

s All the pelitioners challenged their termination and the rejection of their Departmental, appeals
“der section 4. of the Punjab® Service Tribunals Act, 1974. The learned Tribunal accepted all the
~_ppeals and issued dirsction for their re-adjustment in the service as Dispensers intervening period was -
trdeved to be theated 2. extraordinary leave. Hence, these petitions for leave to appeal.

6. Learned counsel appearing for the petitioners has argued that the learned Tribundl has committed a
syave CIror in not alicwing them back-benefits as they were ‘ordered by the competent authority to

work against the posts of Medical Technicians in their own pay, and. scale without any fault of their
‘wwn. The learned Law Officer has opposed the back-benefits simply on the ground that the same had
ol been allowec by the Tribunal while allowing their appeals. - '

7. We have corsidered the contentions and have gone through the documents appended with the
petitions. We must say at the very outset that the respondents filed civil petitions earlier against the
order of the Tribunal, subject-matter of these Petitions Nos.490, 555.587-L of 2002 which have been .
“ismissed by this Couft on 26-4-2002. It must be appreciated and the same is not-denied that all the -
~ditioners Tully satisfy the requiremerits for the post of Dispensers. They were appointed by the
“lecruitment Committee after issuance of public notice for the appointment of Dispensers in the daily
A ress, 1Lds pertinent to mention over here that the petitioners acted according to their bond which they
* “iad carlier executed at the time of entry into course of Dispenser. They executed the bond that they
" would serve the Punjab Health Department for a period of two years. They have got unblemished |
period of five years service at their disposal. We fail to understand why they were issued show-caused .~

oy | R | - 91212016 9:23 AM
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n:",‘r.i‘:c:_,_ under Efficiency dnd Disciplice Rafes withod wiere being ary complaint oi either natwe
anoinst them. They have been down out of sery ice by the compsetent aathority in a slipshod
chanical miannér simmy on the basis of direstion isand by the Govermrent yide letter, dated
1999, The cowmpeter: mtority nor the departmenial authority applied its.in¢zpendent mind to the
rievance of the peitioners. [t i¢ worth mentiching over here that during the course of proceedings
Wofare the Tribunal the District Attorney who was representing the respondents after seeking
structions trom the departmental authority made a statement before Tribunal that the petitioners
coud not have beeu terminatsd fom service. According to him the petitioners/appellants at the most
could have been veverted to their original posts of Dispensers in BS-6. At the cost of repetition we
must obseirve that after successful selection of the petitioneré by the Recruitment Committee as
Dispensers the competest authority adjusted them on its own against the posts of Medicat Technicians-
i the grade of Dispensers. The petitioners are only claiming the pack-benefits -of the posts of
{ispensers and not of Medical Technicians’ against which they were forced to work. It-is also to be
':::pp'.'cciatcd that the peditioners have been neted out discriminatory treatment as adnnittédly certdin
"other Dispensers who were appointed along with the petitioners were Kept in service while the -

petiti'onérs have bezn thrown on the road side in an arbitrary njlémnér. Furthermore, there is nothing on
sscord that the petitionars were gainfully employed anyivhere Curing the relevant period. It would be
1y unjust and harsh to denrive them of back-benefits for the period for which they remained out of
b without.any fault from their side. At the cost of repetition they were proceéded under (Efficiency
“nd Discipline) Rules for ro “ault on their part and their services were terminated in an arbitracy
‘ranner without providing 1y reason. The departmental authority rejected their appeals ;im;’bly on the
sround that they were appointed against the post of M adical Technician in'an erratic manner without:
nuticing that they were se. scted as Dispens_érs in BS-6 and the competent,authority of its own adjusted
(hem as Medical Techracians In thelr own pay and scale. It-was not thei fault that they held the post
)F Medical Technicien il these a‘spects' have not been considered and the petitioners were made to
<ufler throughout this period 1af no fault of their o'an..In thesé circumstances we fail to understand
Low thewr salary can be withaeld for the said period when they remained out of service due to
« himsical and arbitrary actions of the functionaries. The petitioners have- got everv right to recover
Oeir arrcars. Rellance in this rzspect is placed on ‘Pakistan through General Manager, P.W.R., Lahore .
v Mus, AV, Tssacs PLD 1970 SC 415 Accordingly, keeping in view all the aforesaid features of the
Lcases, we conver: these petitions into appeals and allow the petitioners all the back-benefits. There
shall be no order as e ¢Osts. ‘ :

,"4_":"_‘.—1./8—\N&/SC‘.' SR o x K _ Appeals allowed.
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Present: Htikhar Muhammad: Chaudhry, C.J., Tassaduq Fussain Jillani, Amir Hani Muslim, ‘

Gulzar Ahn:ed and Sh. Azu:at Sa

eed, JJ

{1\Isl>14:c'r011-‘c;131\mm_\1'.f OF POLICE, PUNJAB-—Appellant

' Versus.

'TARIQ MAHMOOD---Respondent

Civil Appeal No. 52 of 2012, decided on 25th April, 2013.

(OnAall)peal from the judgme
~ passed in Appeal No.3039 of 2010)

Civil Service Rules (Punjab)-—-

R 73-Fundamental Riles, R. 54---Reinstateme

Payment of back benefits on reinstatement in- service---

service due to registration of F.I
petition before the [nspector Gene

ey

R. and civil suit filed aga
ral of Police, which was kep

nt déted-ZO-l(.)-’z_Oll of the Punjab Service Tribunal, Lahore

nt in service-—-Back’ benefits, entitlement to---
Scope---Police official was dismissed from
inst’ him---Police official filed revision

t pending till the decision of F1.R. case

and civil suit by the cour,t—-'-'Su'bscquently police official was acquitted from the FIR. case and as a
result his revision petition was allowed and he was .rei.nstated in service---Service Tribunal allowed
police- official for the period- during which he- remained out of

- payment’ of back benefits to the

servico-—-Validity---Grant of back benefits to an €1

———.

the department was a rule and denial of Siioh benefits was an exception on \ne proof taat stich person

nployee who was reinstated by-a Court/Tribunal or )

fad remained gainfully éﬁiploya@}i@@fp?ﬁﬁéﬂﬁﬂm‘ﬁf S bacK bemetits of a pefi;(—)?fhéfc—l"‘fo/ ¢

be determined on the basis of facts of each case independently---Police official could ot be held

“yesponsible for the period during which his revision.petition was kept pending due to the FIR. and
civil suit, because. such pendency was on account of the act of the police department---Revision

petition filed by police official was kept pending till the decision of the criminal as well as civil case,

which had no relevance because unless he had been found guilty by the Court, he was not debarred

" from performing his ‘duty---Police official was entitled to
department, which on basis of a wrong.opinion kept him away from performing his duty---Police”
offtcial was entitled to back benefits from the date of filing revision pétition till his reinstatement in -
service---Appeal Was disrhissed accordingly. . SR : '

back benefits, as it was the police

Muhammad Hussain and others v. EDO (Education) and others 2007 SCMR '_855; Federation

of Pakistan through Sceretary, Ministry of

- Sher Muhammad Shahzad v. District Health Officer 2006 SCMR 421; Binyamin Masih v. Government

Education and others$ v. Naheed Naushahi 2010 SCMR 11;

of Punjab through Secretary £ ducation, Lahore 2005 SCMR 10325 General Manager/Circle Executive

Muslim Commercial Bank Limited v. Mehmood Ahmed Butt 2002 SCMR 1064; Pakistan through
General Manager, P.W.R., v. Mrs. A.V. ssaes PLD 1970 SC 415; Muhammad Bashir v. Secretary 10
(he Government of Pakistan 1994 SCMR 1801 and Trustees of the Port of Karachi v. Muhammad

Qaleem 1994 SCMR "2 3 ref.

af 11
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2015SCMR77
. [Supreme C,oﬁrt of Pakistan]

Present: Iftikhar Muh_amm:id Chaudhry; cd., Tassaducj Hussain Jillani, Amir ‘Han‘i Muslim,
Gulzar Ahmed and Sh, Azu:at Saeed, JJ ' : S o B

[NSPECTOR-GENERAL OF POLICE, PUNJAB--Appellant
- Versus | v |
. TARIQ M‘AHMOOD‘---Resp'ond,cnt- |

Civil Appeal No. 52 of 2012, decided on 25th Apr, 2013.

, -(On appeal from fl}e"ju'dgment dated 20-10-2011 of the Punjab _Sc;vi_cé Tribunal, Lahore
passed in Appeal No.3039 of 2010) : L » - '

Civil Service Rulés (Pupjab)-—-

—--=R. 7 3---Fundamental Rules, R. 54---Reinstatement in sg:rvice-é-Back benefits, entitlement 10--- .
 Payment of back benefits on reinstatement in service-?—Scope~--Police official was dismissed from
service due to registration Of FIR. and civil suit filed against him---Police official filed revision
petition before the Inspector' General of Police, which was kept pending tili the decision of F1R. case -
“and civil suit by the court----S_uhscqueht]y police official was acquitted from the I'LR. case and as a .
. result ‘his‘ revision petition was allowed and he was,reinstatéd‘in‘ serVice--.-Ser_viCG'Tribunal allowed .
- payment of back benefits to the police official for the period during which he remained out of
service-—Validity---Grant of back benefits to an employee who was reinstated by a Court/Tribunal of

e’ S — et -

- {he department was.a rule ﬁng_@piaﬁﬁﬁéﬁ benefits was an exception on the proof that such person ﬂﬂ .
had remained gainfully employed during ,sp"sihipféﬁ'g‘ii:f}ihﬁﬂemé“n‘f of back b cm@’person hadto/V
e ST ._."——-r—"'n‘ ’ T . . N
be determined on the basis of facts of each case mdependentl_y---Pohce official could not be held
" responsible for the period during which his revision petition was kept pending due to the F.IR. and
civil suif, because such' pendency was on account of the act of the police departmen,t---Revision
netition: filed by 'P'olid;e _o)gi,e:i,al was kept Pez}c_lir;g 1ill the degision of the criminal as well as civil case
- Bt it e INDaYAIRD Sikati iR s GRR GEER e 8 4 £

N ORsE Wi bod : :
from performing his duty---Police ofﬁcial.:;fas- entitled to ‘back benefits, as it was the police -
department, which on basis of a wrong opinion kept him away from performihg his duty---Police
official was entitled to back benefits from the date of filing revision petition till his reinstatement in
scrvice---Appeal was dismissed accordingly.. .~ - . o :

B - 40 3 Ve s TIe : T " . 3
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, Muhammad Hussain and others v. EDO (Education) and others 2007 SCMR 855; Federation

_ of Pakistan through Scerelary, Ministry of Education and others V. Naheed Naushahi 2010 SCMR 11; -

Sher Muhammad Shahzad v. District Health Officer 2006 SCMR 421; Binyamin Masih V. Government

. of Punjab through Secretary Education, Lahore 2005 SCMR 1032; General Manager/Circle Executive
Muslim Commercial Bank Limited V. Mehmood' Ahmed Butt 2002 SCMR 1064; Pakistan through
General Manager, PR, v. Mrs. ALV, Issacs PLD 1970 SC 415; Muhammad Bashir v. Secretary to
the Government of Pakistan 1994 SCMR 1801 and'.Trustee.s' of the Port of K?r’achi v. Muhammad
Saleem 1994 SCMR 2213 ref, I . C S :
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Jawwad Hassan, Add ’[]Oﬂﬁ‘ A-GL Tor A op~1 ant.

Aftab Aoy AC lvacate Supreme \,011rtjor Regggnduv

Jon G-M ENT

¥ ITKHAR N"J H AMM L\‘j (,L] 4 UDHRY C.J -Lezave to appeds has bexn granted by this

Court vide arder dated 1st Mar ah. LOJ_, to exarmine the LOHR)VVU}Q que asticni-

" “Inter aha (ontud that the lear ned Sewxc Tk pal coudd not have exercised 1 discretion to.
nediy the quantun ¥ punisianent Rehes on 1G { Prisonsy N-W.EDP, eic. v, Svcd Jaffar Shan {2006
P‘. C (847

NS \y N i

T eave i gantec ‘mc* alle con mde, the issue raised.
2 On 13th March; 2012, ‘i,c lcarncd Hench, seized oF ¥ the maifer, W o qured o examine thc
provisions of rule 7.3 ©F the Cavit Service Kules (Dumab) i the context o*c the paiment of the enil
heck benefits for 2 k,efind'(\f 17 years, 3 months and 29 days during aich the. re:»pohwi.v '~3mod
remneved from servies and in s‘be half, twa judgmenis. titied as Muh: mumad Hussain and others v
EDO L Fr*w ation)-and others (20 07 SCMR. 853) and Fe: jeration of Pakisian through bSecretary Wiinidtry
Af Education and others v. Maheed Naushahi, (2010 SRR 11y were ¢ t=3. The learned Zench noted
iLat some t*-maplm‘ had by laid down in both the above: Jrenonec Jujgnw-m but not in 2 defons ©

vay. particulariy, ‘aher eramized o the hgbr of the circumstances of this ca ., therefore, it wis .
wnomcred appropn( fe thet o tule ke enunciate:d, affer cOns sdering ail the e jevant ".ap A5, arising
this and sinulay cases with hv 12T n‘r‘%er"af on that, it be Ulau’:d be;(uc, 2 Bench of five learn“d hudees
o this Court for resolving the v nﬂmm‘ udgments.

.

A brief account of the sacls of the stant cass 1y thai vpon a written complaint sibv mitted by

A}

one Mst. Szkma. Db through ner nmb'm a case vas rf:v_;stc.r_ed a»:;;ainsv'. the respondent, \Jokkstab,»

Ydr q Mehmood {(No.7697) and others, vide FLK. 1< 5271997 under sectlons 1(!0’419//&70/4-8/ A,
& (. at Police & ation Lower Mall, Luhore. Due to régisuaiion 01 the chpinal case he was p}ac'-o
urder suspension 0n 5.7-1092 w.of 29:6- 1992. Inui «"ﬂ“xn. e ”'*won‘iem +ad also besr found
Jhsent  from duiy for o peited of thrse ‘months 2nd ~ 4 davs wef 2 .19 to 28-7-1992 ard
""—8 1992 up till th pa ix of order duted 263 1-1292, when 1 pursud, ce of deps ‘rt'ncmm
procecdings, he was ¢ amissed Trom service under {uniab Fosce Rules. 975, Against the order 9

;hsnubsal from se1vice, 1€ snmiu;. p'f‘h,sir, d ap appesl which was ("\I“nj‘;iﬁ:‘.f: an 21-4-1993.

4 " The e%pmiem had hees facing tdal b wefore the leamned Magisirate s -:ursuun‘,e ofthe abyvss

X

roferred PLR. I the meany hile; he alzo fled a Pevisiou Petition vefore the . Inspector Gner eral Of
Police. Revision 28 Lt 1; so flied ¢ by i 1im wwas entertained Tt it was kept peading tll she decision of the
case atisiag out of thr EI K. noted be cretabove, 4s wcl as adjudicution of z civil suit. [t may alse be
noted that in respect oft sme Fuojecl walter, & < civil s vas also pending in which the re sycmf Ty

vras not a party Fowever, ' the o irinal case noted here irabeve, the 12 spm*m"t was uitimacely

zcquittad from the cripunal chargs by the learned *\'[awstrate_."uc. on-30, La‘mte vide ovder dated

32010 not on mants but while @ \mﬁmg of applicaticn w LGt %ctum 24u-A, Cr2.C
Y 1t may be onservgd qat Abie ourt in the cesz of Dr. 7\/{.,}‘.:‘““"'100 Iskur v. Govt, of N-W.EP.
through Secondary - Food MJV“u ture Live Stock apd { oo*‘»-*ra*v'“ﬁ " nm.m "eﬂ‘awar nd 2 0UinId

G2G16 920 A
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X

(1 698 SCMR 1993) had deéla.réd that all acquittals are cerféinly hondurable. There can be no acquittal

which may be said t¢ be dis-honcurable and the law. has not drawn any distinction between these two.
- types of acquittals. Thus, after recording of acquittal, the revision petition so ‘preferred by him was

allowed on 13-8-201 0. The relevant paras therefrom are reproduced herein below:--

. "This order shall dispose of a.revision petition preferred by Ex-Constable Tariq Mehmood
. No0.7607 of Lahore district against the punishment of "dismissal from service". awarded by the SP
~ Headquarters, Lahore vide order No. 5575-80/ST, dated 26-11-1 992 on the charge of his involvement -

" in case FLR. No.52/92 under sections 419/420/468/471, PP.C,, Police Station Lower Mall, Lahore

and absence from duty for a period of about 4 months. His appeal was rejected by the appellate
authority vide order NG.16150-51/AC, dated 21 -4-1993. : :

2y, The undersigned has gon'e‘through the revision "p'eti'tion, p’arawisé comments thereon offered

"~ by the punishing as well as appellate authorities and other relevant papers minutely. The petitioner has

2ofil

also been heard in person in the Orderly Room on 11-5-2010.

(3) Upon perusal of the case file it has transpired that on receipt of instant appeal the case was
referred to AIG Legal for opinion as the criminal case is under trial who opined that the innocence of
the appellant can not be established prior to the decision of the criminal case, which will be however,
decided by the court after the disposal of civil suit, In the light of legal opinion the then competent

authori‘f_y directed on 1’3-2--1994 to pend the case till the decision of the court."

4) The ~petiti0ner_'mIhis"revi's'ion'petitioh as well as during the course of personal hearing denied
the allegations levelled against him and stated that he was falsely implicated in the above said criminal

- case. During perscnal appearance he has adduced a copy of order dated 1-3-2010 by Magistrate '
‘Section-30, Lahore, vide which be has been acquitted in case FLR. No.52/92 under sections 419/420
- 1468/471, P.P.C, Police Station Lower Mall, Lahore under section 249-4, Cr.P.C. When asked about

his absence from duty, the petitioner stated that he remained absent due to registration of sa@d'cr-iminal

(case) against him. Newr the case has.been decided by the competent court of law and there is no

reason 10 keep it pending further.

N In the light of his acquittal in th¢ criminal case, a-lenient view is taken. The petitioner is’
- reinstated in service with immediate ¢ffect and the period of absence/out of service will be treated as

leave without pay. No emolument will be paid to him for the period of his absence/out of service."

~

6. In the opinion of the AIG, back benefits of the period during which the"responderit could not

join his service could not be cstablished because of the pendency of the decision of the criminal case, -

which was to be decided by the Court after disposal of the civil suit case 10 determine the innocence

of the respondent. We may ObjserVe, at this stage, that this opinion was against the law because the .

proposition of the law is that a‘person is innocent unless he is proven guilty by a competent Court of
law. Reference may be made to the ¢ase of MUHAMMAD ASGHAR alias NANNAH v. State (2010

SCMR 1706).

However, for the fedré'ssall of his griévance in respcct.qf grant of back benefits, he approached
the Service Tribunal and succeeded in getting the back benefits as prayed for vide hnpughe’d judgment
dated 20-1 0-2011. Canludi’ng para therefrom is reproduced herein below:--

'

"5+ The departmental view that according 10 rule 7.3 of CSR it is discretion of the competent

authority to treat-the patiod of absence either on duty or otherwise. But the discretion has to be used

o _— | © 9/2/2016.9:22 A
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: judiciousljrf After acquittal irf the ‘criminal case and: his reinstatement by the 'depaﬁmental‘aﬁthority

the’ré is no justification for depriving him of the benefits of the period that he remained out of service..
Appeal is, therefore, accepted and the impugned orders are set aside. He be paid benefits of the period
that he remained out of service.” | | | R

7. The learned Ad"ditiohal AdvoqateQGeneral, Puxnjab, in support of his arguments stated that as
this Court in the,. judgment reported as Naheed Nauchahi (Supra) had observed that the question of

grant of back benefits in terms of monetary benéfits has-to be decided by the Department keeping in

view the ‘facts whether civil 's'eryant'had'.been engaged in.any job during the period when he was

subjected to departmental proceedings OF otherwise. Therefore, the Tribunal could not have passed an - :

order in his favour, without détermining this aspect of the case. Reliance has also been placed by him.- .
" on the caseé of Muhamrad Bashir v.. Secretary 10 the Government Qf the Punjab, Education
- Department, Lahore and 2 others (1994 SCMR 1801): ' - - o

‘Whereas on the other hand in the case of Muhamfnad Hussain (ibid) it has been held that grant

Case...

of service back-benefits to an employee Who had been illegally kept away from employment was the .

rule and -denial of such benefits to such a reinstated employee was an exce
person having remained gainfully’ employed during such a period. Therefore, he prayed that under
Rule 7.3 of CSR, Service Tribunal may have not allowed him back benefits in view of the judgment
which has been relied upon. - A L : '

8. Learned counsel for the 'fesponderit stated that in view of the facts and circumstances of the

1

case. Service. Tribunal hed given relief which is in accordance with the law laid down in the case of

* Muhammad Hussain (ibid). o :

9. - © We have carefully exa.m.ined afguments put_forward by both the Jearned counsel for the
parties. 1t would te appropriate to note that a Full Bench of this Court in 'the ¢ase of Muhammad

‘Bashir (ibid), while ta dng into consideration facts.of the case, namely, the appellant therein was )
compulsorily retired on 26-6-1986 after completing 25 years of service under section 12(ii) of Punjab.
Civil Servants Act, 1974. After haviﬁg failed to get his grievance redressed from the departmental _

authorities, he challenged the order of his retirement before Punjab-Service Tribunal on two grounds,

 firstly, that he had‘-,not'cqrnpleted 25 years' service qualifying for pension and secondly, that the order
of reinstatement had not been made in accordance with public interest. The Tribunal did not attend to ™’
the furst ground but allowed appeal-on the ground that the record of appellant was satisfactory and

good. The Tribunal also held that the intervening period during which he remairied out of service

would be treated as leave without pay and on having taken into consideration section 16 of Punjab

Civil Servants Act, 1974 read with FR 54 held as under:--

" the present cese glauéé (b).would attract. The Commuttee shall also take into consideration

‘whether a civil servant has earned any amount by way of salary, or as profit on account of his having.

accepted sorne employment or been engaged in some profitable business duririg the intervening perind.
Similarly, according to proviso (i) of section 16 of the Punjab Civil Servants Act, 1974, where an
order of removal of & civil servant has been: set aside, he shall be entitled to-such arrears of pay as the
authority setting aside the order may. dete’rmine, In the instant case, the Tribunal has not’ allowed the

arrears of pay without assigning any reason. The learned counsel ‘appearing On behalf of the

" respondents has referred to comments of the Punjab Service Tribunal, which state as under:--

wWhile ‘hearing the case the zappellan't Muharﬁmad Bashii had given his comment to forego

a'r'réars in case.of his re-ms_tatement in service. Consequently in the, last para. c_>f the judgment dated

tion on the proof of sucha

9/2/2016 9:22 A
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At this stage it would be appropriate to place in juxtapositior;é FR 54 and CSR 7 3 as under:--

ut of service

T7.3 Civil Service Rules (Punjab)

“When the suspension of a Government o
servant is held to have been unjustifiable or
not wholly justifiable; or when a Government
servant who has been disnrssed, removed or
‘suspended is reinstated, the revising or
appellate authority may grant tc him for the *

| petiod of his absence from. duty...

(a)ifhe1s honourably acquitted, the full pay -
10 which he wotld have bzen entitled if he
had not been dismissed, removed or
suspended and, by an order 10 e separately
recorded any allowance of which he was in
receipt prior to his digmissal, removal.or
suspension; and B -
(b) if otherwise, such proporticn of such pay -

| and allowances as tli¢ revising or appellate,

authority may prescribe. It further provides
that'In a case falling under-clause (a), the

\" period of absence from duty will be wreated as
\ a period spent on duty. -

3

(n a casé falling under clause (b) it will not be
treated as a period spent o1 duty unless the -
revising or appellate authonty so directs. -
Provided that the amount of arrears payable
to the government servants concerned, ©

| departmental authority, 1 all be reduced by .
the amount earned by way of salary oras "
profit on account of his having accepted some
employment or been engaged in.some
proﬁtabie business during the period he -
remained dismissed, removed or suspend,ed,

and for the determination of the said amount

a committee shell be constituted consisting of
two officers of the Administrative Division -
and a representative of the Finance Division.

_ whether he is re-instated 48 aresult of a Court '
judgment or aceeptance 5f his appeal by the

When a Government Servant who has been
Jismissed or removed from service, 1s
reinstated, the revising or appellate-authority
‘may gract to him for the period of his absence.
from duty: ‘

(@) "if he is honourably acquitted, the full pay
to whicli he would have been entitled if he
had not been dismissed or removed and by an
order to be separately recorded and.
allowances of which he was in receipt prior to
his dismissal or removal; or R

{b) "if otherwise, such proportioh of such pay
and allowances as the revising or appellate

| authority may prescribe”. In a case falling

under clause (a), the period of absence from

| quty will be treated as a period spent on duty.

' 1h a case falling under Clause (b), it will not
be treated as a period spent on duty unless
the revising or appellate authority so directs.

In the provisions qudted

above, one thing is common namely that on re-instatement

| either by Court
order ot by the departmental authority, after acceptance of appeal, the employee would be entitled to
back benefits, if it is established that he had not been engaged gainfully during the period when he was

9/2/2016 9:22 A
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out of job. _. S

~10. There is yet another provision on this subject i.e. SLNo.155, Vol.11, Esta Code, 2007 Edition,
the contents whereof are reproduced hereinbelow:-- ' ' - C

: ~ Reinstatement of Government Servants on Court decision and Functions of Enquiry
Cormmittee. , o o

‘ A. reference is invited to tae OM from the Law Division No.E.7(8)-70-Sol(1), dated 12th

August, 1970 (SL No.: 4. which states, inter alias, that, in accordance with the Supreme Court's

‘judgment in C.A. No.28 of 1969 (West Pakistan v. Mrs, A V. Issacs), if the dismissal of government
~servant is held-to be unlawful, he has to be allowed salary for the period he was kept out of service,

. reduced by the amount, if any, ikat he might have earned by way of salary, or as profits, on account of

- having accepted some employment, oT having been engaged in some - profitable business, during the
above period. Thus, the legal status of Governments' claims for arrears of pay and allowances is no
Jonger the same as. had been indicated m para.3 of this Ministry's Circular D.O. No.E.9(15)-R1

(Rwp.)/61 dated 23rd December, 1961 (Annex): Consequently, it is no longer appropriate for the-
- enquiry committee -eferred to in para.4 of that circular D.O. to consider on merits, in cases i which
government servants are restored to their posts as 2 result of Court's decisions, as to whether or not,

and not to what extent, pay and  allowance for the period of their absence from duty should be

, .restored. )

@ . It has accordingly been decided that,.in cases where a government servant is reinstated’
retrospectively as a result of a Court's decision, the functions of the enquiry committee 10 be set up
under para.4 of this Ministry's Circular D.ON‘O.F.9(15)-RI(RHT)/61— dated 23rd December, 1961
(Annex) would henceforth be as follows:- R B ‘ ‘ I

(a) The Ministry/Division/Department, as.the case may be, may obtain from the government

_ servant” concerned, 2 solemn declaration, supported by an affidavit, .as to the particulars of his

~ employment, Of enpagemendt in profitable business, during the period of his absence from duty, and the
amount earned by him by ‘way of salary from such employment, OI as profits in such business.

(b) After examining such evidence.as might be _available, and cross-examining, if necessary, e '
government servant, the Ministry/ Division/Department, a5 the case may be, may give their findings as

to whether or not the abeivc ‘declaration is, 'prima facie' acceptable and on what grounds.

(c) If the declaration is found to be, 'prima facie' unacceptable, the Mirﬁstry/Diviéion/Departrheht,

" as the case may be, should refer the case to the committee, which, before giving their finding as to the
. - amount earned by the government servant during the period of absence from duty, may. get the
declaration properly verified/ scrutinized by ‘any agency they consider appropriate. For example, if the
case had been dealt with by the Special Police Establishment at any eatlier stage in any connection,
this verification/ scrutiny may be arranged to be carried out by that Establishment. For purpose of this

- verification/scrutiny, assistance of the relevant Income-tax authorities may also be sought, if the
government servant concerned be an Income-tax payer. o

(dy . Incase the reinstatemént of the government servant has been ordered by the Court on account

of the relevant ‘administrative action having been found to be deféctive, the cornmittee should also
. give their findings: s ‘ '
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| (1) As to which officers viere responsible for that defectiveness of an administrative action; and '.

(i),  Asto whether any, ar.d what part, of the amount payable to the government servant by way of

net salary for the period of his absence from duty, might justifiably be recovered from such officers.

The recovery from such officers will, of course, follow departmental proceedings under the
Government Servants (Efficiency and Discipline) Rules. o o ' '

3 The above instructions do riot apply to cases in which govefnment servants are reinstated as a
“result of acceptance of appeals by departmental appellate authorities, which will continue to be -
regulated by provisions of FR-54 as hitherto o '

(Annex) .

(Extract of paras,4 and 5 of the Finance Division letter No.E1(15)RI (Rwp)/61, dated 231d
December, 1961 as amended). L - , e

4 If as a result of Court decision, 2 government servant restored to his post, the question whether
pay and allowanees for the period he was under suspension ot ‘was removed from service should be
. decided on merit of ‘each case. For this purpose, it is suggested that in all casesthe Ministry or.
. Department concerned should order.a departmental enquiry headed by the representative of the
Ministry/Department Administratively concerned with their Financial Adviser/Deputy Financial
Adviser as & member of the committee. This committee should consider whether, on the merits of the
case, Government would be justified in restoring the official concerned; the.pay and allowances for
the period involved -and, if so, whether in full or in part. In corning to a conclusion whether pay and
allowances to the individual should or should :rot be :estofed, following considerations will have to
kept in view:-- ' . T o R

(a) " Whether the per_son' concerned was acquitted on a purely fechniCal or procedural grounds of
- whether the actual allegations against him had been gone into and were found to be incorrect;

. (b) - Whether the individual during the pefiod heiwas away from active chity and other sources of -
income; and so on. o S :

) It has further been decided that in cases where the total period involved does not exceed 12

~months from the time -the individual was suspended or removed from service, the final decision should
be taken by the Ministry conceinred at the level of Secretary and in all other cases the matter should be
referred to the Ministry of Finance for prior concurrence.” - 2 S

In view of the above provisions of FR. and CSR as well as Esta Code, this Court had been expressing
its opinion with regards to the settled law in Various pronouncements. Reference may be made to
judgments in the cases of Muhammad Hussain (ibid); -Naheed Naushahi's case (supra); Sher
Muhammad Shahzad v: District Health Officer (2006 SCMR 421); Binyamin Masih v, Government of
_ Punjab through Secretary Education, Lahore (2005 SCMR 1032); General Manager/Circle Executive
Muslim Commercial Pank Limited v. Mehmood Ahmed Butt (2002 SCMR 1064); Pakistan through-

General Manager, P.W.R.,v. Mrs. A. V. Issacs (PLD 1970 SC415). - -

In the case of Muhammad Hussain (ib‘id),_th';'s_Cou'rt has cleaily settled the Jaw stating that:--
"t is a settled law that grant of service back-béncﬁts to.an employee who had been illegally

4
Lt
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kept away from érrlplé?ymeni was the rule and denial of si;_éh benefits to such a reinstated Vemploy-é’e '
‘was an exception on the proof of such a person having remained gainfully employed during such a
period.” . R . B S

" And 'furthf:.r,tﬁat:- .

o "t is an admitted fact that there is nothing on record that the petitioners were gainfully

employed anywhere dyring the ‘reicvan't'period and this fact was also not considered by the. learned
Service Tribunal in para 6 of the impugned judgment. Iher‘efo’re,‘ it would be very unjust and harsh to

" deprive the petitioners of back-benefits for the period for which they remained out of job without.any
fault from their side: It is a settled law that back benefits in such situation'_cannot be withheld by the
respondents or by the leamned Service Tribunal.” ' S - : o

In the same case, the Supreme Court also distinguished the judgment. of this Court in Mansoor-
ul-Hag's case, cited above:- ’ e , -
"The learned Service Tribunal has refused back-benefits to the petitioniers in view of lawlaid . .
down by this Court in Mansoor-ul-Haq's case 2004 SCMR 1308 which is distinguished on facts and
- law vyhereiri,PIDCl vide order dated 23-6-1986. terminated Mansoor-ul-Hag's lien by stating that the
. same will be maintained by  PACO, a Borrowing organization and not in the PIDC and the said .
proposal was accepted by the PACO, therefore, the judgment relied by the Law Officer and learned

“Service Tribunal is distinguished on facts and law," ‘ .
.In,fhe case‘ of Sher Muhammad (supra) it was heldi--

, - "..there is Hothing on record that the petitioners were gainfully employed anywhere during the

relevant period. It would be very unjust and harsh to deprive them of back-beneﬁts'fc-r the period for

" which they remainéd out-of job without apy fault from their Gde. At-the cost of repetition they were
proceeded under (Efficiency and Di‘scipliné) Rules for no fault-on their part and their services were
‘terminated in an arbitrary manner without providing any reason. The departmental authority rejected
their appeals simply on the ground that they were appointed against the post of Medical Technicianin .
an erratic manner without noticing that they Wefe selected as Dispensers in BS-6 and the competent '
authority of its own adjusted them as Medical Technicians in their own pay and scale. It was not their
fault that they held the post of Medical Technician, All these aspects have not been considered and the -
petitioners were made to suffer throughout this period for no fault of their own. I these circumstances
we fail to understand how their salary can be withheld for the said period when they remained out of
service due to whimsical and arbitrary actions of the functionaries. The ‘petitioners have got every -
right to recover their arrears. Reliance in this respect is placed-on Pakistan through General Manager, ‘

 P.W.R,, Lahore v. Mrs. A.V. Issacs (PLD 1970 SC 415). Accordingly, keeping in view all the aforesaid
features of the cases,’ we convert these -petitions into appeals and allow the petitioners all the -
“back-benefits." - ' : T ' B

In the case of Binyamin Masih (supra), the Service Tribunal accepted the appeal preferred-on behalf -

of the petitioner therein. HOWeVer, it refused to grant back-benefits for the period during which the

. ‘petitioner remained out of service. It was ordered by this Court that the infervening_pcriod be_treated‘ ,
-as leave of the kind due 10 him. The Supreme Court converted the petition intd appeal-and accepted .-
the same while modifying the -judgmént of the Tribunal to ihe extent that the salary concerning the

period from 24-1-1996 to;‘11-2-2000-wou1d be paid to the petitioner within a pericd of four weeks
-under intimation to thé Assistant Registrar of this Court at Lahore. - g -'

R
N

Pof it R L L G 90169224

b e o e


http:///vww-.pakistaulawsite.c&riy%e2%80%99-%5e

se indgement _ S - h‘tip:/'.!www.pa‘ldstanlawsi*;e.con*/LawOnline/lﬂW!coxit’eﬁu1,u>p.-uaa-\....

i

.8 x

This Court ruled in the Mel:mood Ahmed Butt case (supra) that:--

"It may be added that grant of service benefits to an employee who had been ﬁlegally’kept
away from his employment was {he tule and denial of service benefits to such a reinstated employee
was an exception on the proof of such a person having remained gainfully employed during such a.
,_pefxod. The mere fact that the respondent had left the country and had gone abroad without any proof.
of his being gainfully employed during the period in question, was not sufficient to deprive him of the
* benefits in issue. Needless 4150 to add that nothing is available with us to hold that the respondent had
remained gainfully emploved somewhere during the said period." - s o

" The Supreme Co'urt directéd m its judgment in the Naheed Naushahi case (supia)--

* "Thus-we are of the c_onsider‘ed opinion that the Service Tribunal instead of granting relief"as it
g evident from the concluding paras with regard to the fmancial.-backjben_eﬁts may have referred the "
case to the department for establishing a Committee for the purpose as noted above. Before parting
. with this order it is to be noted that the department shall refer the case of the respondent to. the
- Committee, which will be constituted in view of the above instructions contained in S1.No.151 of the
Code for determining whether she is entitled for the claimed ﬁnancidl benefits or not. However,; the
department is directed o dispose of the matter in respect of her back-benefits expeditiously but not
‘beyond the period of two ronths on receipt of this order." N N
In ihe case of Muhammad Bashir v. Secretaty to the Government of Pakistan‘(1994 SCMR 1801),
" Jeave to appeal was granted to the appellant to consider whether the Service Tribunal was justified in
refusing back benefits. The brief facts of the cagsz were that:-- ' -

- ".the appellant was serving as Subject Specialist in Government Comprehensive School,

Faisalabad, when he was retired from service under section 12(ii) of Punjab Civil Servants Act, 1974,

- after ‘having completed 25 years service, on 26-6-1986. The appelant having failed to get his
erievance redressed from the Departmental authorities, .approached the Punjab Service Tribunal. He
challenged the order of his retirement on two grounds; firstly, the appicllant' had not completed 25
years service qualifying for pension, and secondly that the order of retirement had not been made In
‘the public interess, The learned Service Tribunal had not attended to ground No. 1 but allowed the
appeal on the ground tat the record of the appellant was satisfactory and good. The Cbaracter.Roll ‘
presented in the Court depicts that his service record was quite satisfactory/good. While allowing the

. appeal the Service Tribunal held that the intervening period, during which the appellant remained out -

of service, shall be ‘treated'as Jeave without pay.”

Citing the provisions of FR. 54, the Supreme Court held that:-- .
' "In the present case clause (b) would attract. The Committec: shall also take into consideration
whether a civil servant has earned any amount by way of salary or as profit on account of his having
.accepted some employmerit or been engaged in some profitable business during the intervening period. '
Similarly, according to proviso- (i) ‘of section 16 of the Punjab Civil Servants Act, 1974, where an
-order of removal of a civil servant has been set aside, he shiall be entitled to such arrears of pay asthe
authority setting aside t1e 'order may determine. In the instant case the Tribunal has not allowed the

arrears of pay without e.;:ngning' any reason."
. - .

In the case of Trustees of The Port' of Karachi v. Muhammad Saleem (1994 SCMR 2213) the |
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€ourt has held that the while the entitlement of a reinstated employes 1o get the back benefits is to be

determined on the basis of the facts of each case independently. ' ' ‘
: In the impugned ‘udgment in this case, the Service Tribunal had held that the appellarit had
Siven his comment to foregy arrears (back benefits) in case of his re-instatement in “service.
Consequently, it was observed by the tribunal that the intervening period during which the -appellant

~ remained out of service shall be treated as leave without pay. However, the ‘Supreme Court held that -
this- concession of the appellant had not been incorporated in the impugned judgment of the Sérvice
Tribunal and that there was also no reference to that back benefits are not allowed in view of the’
concession of-the appellant. Therefor¢, it was held that these comments cannot .be taken into
consideration. In view of these. facts ‘and circumstances, the appeal was accepted, and the case-

remanded to the ‘official respondents for deciding the matter in accordance with law. The Committee

was ordered. to decide the appellant's entitlement of arrears of pay and adjustment, if any, in-

accordance with Rule F.R. 54 and: Civil Services Laws. i . :
11..  The crux of the above case-law is that the grant of back benefits to an employee who was

© reinstated by a Court/Tribunal ox the department is a rule and denial of such benefitis an exception on

- «the proof of that such a person had remained gainfully employed during such period. The’ entitlement
of back benefits of 2 person has to be. determined. on the basis of facts of each case independently.
“There would be cases at times when no difficulty is felt by the. Court ‘or Tribunal to grant the -back

benefits when there are admitted facts between the parties but when there is'a dispute in respect of the
- facts then of course, the matter had to bé referred to the Department. L

12. - . In the instant case the respondent was dismissed from service was awarded to him vide order
- dated 26-11-1992 but later on reinstated on 13-3-2010, however, the back benefits were not awarded-
to him as the intervening period was considered as absence/out-of service. The case of the respondent

is to be considerec. at-the touchstone of the principles of. granting back benefits as deduced from the

‘judgments cited atove. Itis to be observed that as far as the question of grantirig back benefits to the

respondent with regard to the period during which he remained absent from duty 1.e. period of about 4

months could be tased on a disputed fact but as.far as the period during which his Revision Petition

was kept pending for decision-of the criminal as well as civil:cases are concerned, ‘the respondent
cannot be held responsible for the same because it was on account of the act of ‘the Department for -
which he cannot behcld”rESponsible' i angy manner, therefore, in view of such’ admitted facts and
following the principles as laid. down in both the above said judgments as-well as in the case of
‘Muhammad Rasher (supra), we are of the opinion that minus the period during which he remained '
absent from duty ie. four ‘months, he is entitled to back benefits subject to establishing before the
department in terms of Rule 7.3 of C3R that he was not gainfully émployed during this period. AS far
as rest of the period is concerned, he is entitled: for back benefits, as it was the Depar,tmen't, whichon
the basis of a wrong opinion kept him away from performing his duty, as it is evident from the order

"~ dated 13-8-2010 passed by the Revisional Authority, which has already been reproduced hereinabove:

12(sic.) For the foregoing, reasons, we are-of the opinion that there, is no- conflict in the judgments,
which has been cited in the subsequent leave granting order dated 13-3-2012, the principles of both
~ ‘the cases are common, as it has been observed hereinabove. In the cases of such like nature, the
Department should hevs decided the cases, depending upon the facts of each case and as far as the
instant case'is concerned, the respondent is entitled to get back benefits during the period when he had
“instituted 2 revision pétition, which was kept pendihg‘till the decision of the criminal as well as civil -
“¢ases, which have no relevance a5 unfess he had been found guilty by the-Court, he was not debarred
from performing.his duty. Therefore, from the date of filing of the revision petition and till its decision
Hof It 9/2/2016 9:22 A
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he 1s entitled for back benefits ds far as the question of giviag him back benefits during the period
when he remained absent, it is fof the Department 10 conduct an inquiry and independently d;:cide
whether he is entitled for the same or not. B - ' , -

13." Thus, the appeal is dismissed with costs.

MWALIESC © Appealdismissed

“Lof i
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[S\iprcnle Court of Pakistén]

~ YPresent: Irshhad Hasan ihan and Ch: Muhammad_ Arif, JJ

A LI NAWAZ -'.-- Petiti@*xcr*: L

versus |

AKISTAN' RATLWAY - through Chairman/Secretary and obers
Civil Petition No. 1740-L-of 1996, decided on 10th July, 1998.

‘(O'n' ‘zippe'al from the judgment dated .2175—199.6 passed by, the Fédqral
Service Tribunal, Lahore in Appeal No. 370(L) of 1995).

" Cwil service-—s

- -.-- Reinstatement --- Entitlemént to back benefits - Civil servant-was
~ ycmoved from service on charge of misconduct ---Service Tribunal, on

speal, found that charge had not ‘been proved and ordered’ his
reinstatement --- Back benefits from date of removal from service up to
date of reinstatement Werc, however, denied to civil servant---Validity -— '
No appes] against order of Service Tribunal reinstating civil servant had
’piefen filed by Authqrity-_and it was conceded that civil servant was not
aninfully employed elsewhere during period of his removal from service -
=ervice Tribunal, In circumstances, was Hot right in denying back benefits.

Detitioner -in person.

. Nemo for Respondents Nos. [ and 2-
. '» - . : '

sslam Sindhu, A'dvocfate Supfeme Court with Ch. Méhd,i Khah M_eht'ab,-
Advocate-on-Record for Respondents Nos.3, 4 and 5/Caveators. - ‘

Fate of hearing! 10th July, 1998,

JUDGMENT . '

- TRSHAD HASAN KHAN, J ~=-This petition for leave to appeal s

directed against the 'Judgme_nt dated 21-5-1996 passed by .t‘he‘Federal

.....

f};i'-ppeal N0.370--L of 1995.

- “Hervice Tribunal, Lahore (hereinafter referred t0.as the Tribunal), in -

2. The petitioner is a Railways employee. He" was removed from’ service
- With effect from 13-7-1995 on.the charges of misconduct. On appeal, the
charges levelled against him were found not proved and ¢onsequently he

te 9/2/20169:25
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was reinstated in servine without payment of arrears for the period from
the date he was removed io the date of lus joining the department vide
wepugned judgment, qatec-21st May, 1990 Admittedly, the petitioner was

4, onerated of the charges against him and not for technical reasons ot by .

~varting bim benefit of insufficiency of evidence. It would be

~dvantageous €0 reproduce peragraph 8 of the impugned judgment, which
reads thus: -~ ‘ . : - g :

"We have lnoked into ali the aspects of the. case and.clumsy reaction: of

the department by removing hito from service with effect from 13-7-1995

when he had asked for yeply to be given by 14-7--1995. The action taken

i.e. the removal of the appellant from service is not justified when he is not

" grven even time to explain his case by the ruthless action by the
-~/ spartment.” ' _ . ‘ '

.

o}

3. After héaring the petitiéner in person and Mr. _Aslam Sindhu, Advocate
Supreme Court, learned Legal Advisor to the Railways, we find that in the

cts and circumstances of the case, the Tribunal was not right in denying
.Ck Jenefits to the petitiuners, particularly when it is an admitted fact

“Zat no appeal has been filed by the respondent-Railways against the

npugned order dated '21-5-1996, whereby the petitioner has ‘been
“ainstated in service, (10150 when the learned Legal Advisor has frankly

conceded that during the period of his Temoval.and reinstatement the
petitioner was not gainfully employed anywhere. o

4. We, therefore, convert-this petition into appeal and allowing the same

et aside the impugned oxder of the Tribunal'dated'21-5-.1996 to the extent -

*‘ denying the appellant back benefits.

< The result is thaf the appeiiant shall be paid back benefits from the date -

'

of his removal to the dete’ of tis reinstatement. No costs.

" tition allowed

s

o . ' . . L ’
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—  DENOVO DEPARTMENTAL ENQUIRYAGAINST E

e ey

. S s gt A

X:EC IMRAN KHAN NO.4644

This is a de-novo departmental enquiry against Ex-FENImran Khan 4644 which
was received from CPO vide memo: No. 683-85/CPO/IAB, dated 03.06.5030.

Allegations.

Allegations in the subjecf enquiry against Ex-FC Imran Khan No.4644 are that, he
while posted at Police Station Phandu Peshawar, a video went viral through Social Media
wherein he was found. demanding illegal gratification from public in the jurisdiction of PS

" Phandu which tarnished the image of the department. )

With reference to the above allegation, he was charge sheeted and Mr. Usman
Ghani DSP Headquarters was appointed as Enquiry Officer.

‘The Enquiry Officer conducted departmental Enquiry against him and
recommended him for “Major Punishment” vide his office memo: No. 4645/ST, dated
06.10.2017. Upon the recommendation of E.O, Mr. Sajjad Khan the then SSP/Operations

dismissed him from services vide Order No. 1 157-61/PA, dated 13.10.2017.
pﬁ “-————‘“‘
The mother of dismissed FC submitted appeal before Mr. Tahir Khan the then

CCPO, Peshawar which was rejected vide order No,. 1426-31/PA, 02.1 1.2017.

g,

Latter on, the dismissed constable submitted service appeal before, the Khyber
Pakhtunkhwa Service Tribunal, Peshawar and claimed that he was not given opportunity of cross
examination neither the copy of enquiry was handed over to the appellant during service of final
Show Cause Notice, therefore, the appellant was deprived from the right of defense.

After hearing both the parties, the learned Service Tribunal issued the verdict in
favor of appellant and ordered that “the appeal is_accepted, set-aside the impugned order,
reinstate the appellant into service” and directed the départment to conduct denovo enquiry in
the mode and manners prescribed under the Police Rules 1975 with further direction to fully
associate the appellant in the inquiry proceeding, provide him opportunity of cross examination.

On the orders of Honorable Court as well high ups of the department, the

undersigned conducted denovo proceeding into the matter and recorded the statements of all
concerned, discussed below:-

Statement of Ex. FC Imran Khan No. 4644
S e R oL X, Y Imran Khan No. 4644

He stated in his statement that on 10 Muharram 2017 he was deployed as Mobile
Patrolling Officer due to the shortage of upper subordinatemring Nakabandi at Janiil Chowk
Ring Road, he stopped a Honda-125 Motorcycle due to pillion riding. They were checked and
asked the documents of bike but they failed to produce the same on the spot. The bike driver
disclosed that they are ready to give fine of challan on the spot but he refused and took ihém to




PS along with his bike and handed over them into the custody of MM Ubaid and Ameer
Muhammad.

Statement of Aziz-ur-Rehman DFC PS Phandu:-

He stated that on the same day he was deployed as mobile driver with above
named patrolling officer. He stopped two persons riding bike Honda-125.Howreover, he was not
aware regarding the happenings between them. Later on ‘both were taken to Police Station.
Phandu and handed over to MMs. '

Statement of FC Sawar Khan No. 216 PS Phandu.

He stated that he was deployed at mobile duty with patrolling officer Imran Khan.
His Incharge stopped pillion riders at Nakabandi and took them to the Police Station Phandu. He .
did not know more than that. - :

HC Ameer Muhammad No.'lé7 The Then MM PS Phandu:- . C
No.

* He stated in his statement that due to the deficiency in strength MM Imran
4644 was deployed as Mobile Patrolling Officer. He arrested a young boy along with Bike-125
registration No. FY-4759 and sent him to Police Station in the custody of FC Sawar Khan No.
216. Later on Imran Khan Mobile Officer came to Police Station with another 45/50 years old
person and told that they did not produce registration of bike therefore; charged them u/s
523/550 CrPC. However they produced bike registration which was verified and after
satisfaction they were released on bail.

HC Ubaidullah No.170 also supported the version df MM Ameer Muhammad.
Noor Muhammad Ex MASI PS Phandu:- |

~ He stated that as per the contingency plan of Moharram-2017 all the upper
subordinates were deployed at different sectors and due to shortage of Officers, MM Imran was
deputed for patrolling purpose. '

~

Taimour Saleem Khan Ex SHO PS Phandu:-

" He supported the version of the MASI Noor Muhammad PS Phandu.

Muhammad Bilal s/o Shahid Ali r/o City Town Haji Camp:-

He stated in his statement that on the same day he and his friend namely Abdur
Rehman were on the way to home on bike, when reached to Jameel Chowk Police party stopped
them and asked about the registration of bike. But on the spot he did not produce the registration
of bike. He told the Mobile Officer Imran Khan to challan them on the spot, he did not accept the
request. Later on he brought them to PS Phandu for further legal proceedings. After that he

CSS Sreng e 4 - 220
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called his relative Mr. Azaz Khan (oWner of bike) to present the registration, upon which he
came to PS Phandu and also brought registration of bike which was verified by the Mubharrir

‘Staff and he was released on bail.

During cross examination, he deviated from his previous statement and told that
no one demanded money as a bribe from him. Stated that on the same day he was annoyed and
due to misunderstanding he complained against Imran Khan. Further told that, no one pressed or
approached him to alter the statement. He insisted that his present statement was based on facts
and admitted that the police had done their legal job.

One Abdur Rehman who was also riding with Bilal on bike also supported the
version of Bilal. During cross examination, he also changed his previous statement 2nd denied

the allegations of demanding any amount as bribe by Imran Khan. He disclosed that his present

statement was based on facts.

Statement of Azaz Khan s/o Aurangzeb Khan r/o City Town:-

He stated that on the same day he was present in his shop. His worker Mr. Abdur
Reham took his motorcycle No. FY-4759. After a while Abdur Rehman informed him about the
incident. He went to Police Station Phandu and produced the registration copy of the said bike tg
Muharrir PS Phandu. After proper verification and satisfaction they were released on bail.

‘ On quarry he also denied the allegations leveled‘agains't Imran Khan .Pplice
official. He further admitted that his present statement was based on facts.

Conclusion:-

After going through the statements recorded during the course of de-novo enquiry and

. relevant record, it is concluded that police party headed by Imran Khan FC No. 4644 was patrolling

in the area of their jurisdiction, PS Phandu. Due to Muharam there was ban on pillion riding. Imran
Khan FC' No. 4644 during routine checking for enforcement of ban on pillion riding stopped
Muhammad Bilal riding motorcycle No. FY-4759 along with another person. Muhammad Bilal
could not produce registration/ legal documents and asked Imran Khan FC to takmey as
amount for challan on the spot. It is evident from the statements recorded in de-novo enquiry that
Imran FC refused to do so and took them to Police Station. Latter on they were released after
producing the registration of the said motorcycle. Statement of Muhammad Bilal was supported
by Abdur Rehman who was also riding with him on same motorcycle. The present statement of
Muhammad Bilal is different from the statement recorded during the course of previous enquiry by
the then Enquiry Officer and now he has denied the allegations of demanding illegal gratification
from him by the delinquent official FC Imran Khan. Furthermore the video which went viral on
social media was also not available for examination. It is also worth mentioning that it could not be
ascertained that m, if demanded, was as illegal gratification or otherwise. However in any
case, whatever the motive or situation was, it is established that the FC Imran Khan was r.oi paid and

/




%

" has not taken any money. from Bilal, thus “action did not take place”. Although due to insufficient

evidence and during the course of de-novo enquiry, defection of Muhammad Bilal from his earlier
statement, the allegations of demanding illegal gratification leveled against FC Imran Khan could not
established however keeping in view the previous enquiry, punishment awarded to FC Imran Khan
and rejection of his appeal by the appellant authority one of the major—punishment other than
dismissal from service is recommended to be awarded to him. .

(Enquiry O
SenterSuperintendent of Police
Coordination,{;lCP Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.12447/2020.

Constable Imran Khan No.511 of CCP, Peshawar.........c...cooeiiiieienen Appellant.

VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others. Respondents.

REPLY BY RESPONDENTS NO. 1, 2, &3.

Respectfully Sheweth:-

PRELIMINARY OBJECTIONS.

1
2

3
4
5.
6
7

. That the appeal is badly barred by law & limitation.

That the appeal is bad for mis-joinder and non-joinder of necessary parties.
That the appellant has not come to Hon’able Tribunal with clean hands.
That the appellant has no cause of action and locus standi. |
That the appellant is estopped by his own conduct to file the instant appeal.
That the appellant has concealed the material facts from Honorable Tribunal.

That the appeal is not maintainable being devoid of any merit.

FACTS:-

(1) Para pertains to record hence needs no comments.

(2) Incorrect. In fact the appellant posted at Police Station Phandu Peshawar was

proceeded departmentally on the charges, that a Video Viral on 5ucial Media
wherein the appellant was found demanding illegal gratiﬁcation from public in the
Jurisdiction of PS Phandu which tarnished the image of the department. In this
regard the appellant was issued Charge Sheet with Statement of Allegations.
DSP/HQrs: was appointed as Enquiry Officer. During the course of enquiry the
enquiry officer found him guilty of the charges leveled against him. On receipt of
the finding of the enquiry officer, he was issued with Final Show Cause Notice
which he received. In response to Final Show Cause Notice he submitted his
written reply, which was, examined and found unsatisfactory. The appellant was
called and heard in persbn on 10.10.2017. The charges leveled against him were

proved; hence he was awarded major punishment of dismissal from s=<vice.

(3) Incorrect. Para already explained in detailed in the above para. Furthermore, the

appellant was associated in the enquiry proceedings and proper opportunity of
defense was provided to appellant. He failed to defend the charges leveled against

him. The enquiry officer after detail probe reported that the charges were proved.

(4) Incorrect. In fact, proper departmental enquiry was conducted against him in

accordance with law/rules. The enauirv officer after conducting enauirv



recommended that the charges leveled against him proved and found guilty of

. misconduct. The enquiry officer provided full opportunity of defense during the
course of enquiry, but the appellant failed to defend the charges leveled against
him. The enquiry was conducted against him on merit. |

(5) Correct to the extent that the appellant filed Service Appeal No.144/2018 before
‘this Honorable Service Tribunal which was accepted and remanded it back to the
respondent department for conducting of de-novo enquiry.

(6) Incorrect. In compliance with the judgment, the appellant was reinstated into
service and de-novo enquiry was initiated against him. The enquiry officer
provided full opportunity of cross question/defence during the course of enquiry.

(7) Incorrect. After submission of findings report by the enquiry ‘officer, the
competent authority has minutely gone through the material on record and other
connected paper including the defense/plea of appellant awarded appropriate

“punishment under law/rules, which commensurate with gravity of charges. The
appellant then filed departmental appeal which after due consideration was
filed/rejected.

(8) That appeal of the appellant being devoid of merits may kindly be dismissed on

the following grounds.

GROUNDS:-

A) Incorrect. His departmental appeal was filed /rejected with in stipuiated period.
The punishment order passed by the competent authority as per law/rules and
liable to be upheld. |

B) Incorrect. Punishment order passed by the competent authority after completion of
all codal formalities, which is legal, hence point raised by the appellant is not
maintainable.

C) Incorrect. The competent authority examined the enquiry along with available
material on record énd after completion of all the legal formalities passed the
punishment order, needs to be upheld.

D) Incorrect. Para already explained in the above para. Furthermore, after completion
of all codal formalities he was awarded the major punishment.

"E) Incorrect. Free and fair proceedings were taking against him. The appellant was
treated as per law/rules. |

F) Incorrect. The appellant was dealt legally and no violation of- constitution of
vPakistan has been done by the respondent department.

G) Incorrect. All the proceedings connected to the enquiry against the appellant are
completed under the law/rules, hence objection over the enquiry is meaningless

here. The appellant rightly punished by the competent authority as per law/rules.



H) Respondents also seek permission of this Honorable Tribunal to raise additional
grounds at the time of arguments.
Pravers:-
Keeping in view the above stated facts & reasons it is, most humbly prayed that
the appeal of the appellant being devoid of merits and limitation, may kindly be

dismissed with costs please.

Provincial P ice Officer,

Capital City Police Officer,
Peshawar.

4

Superinieéndent of Police,
- HQrs: Peshawar.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
Service Appeal N 0.12447/2020.

Constable Imran Khan No.511 of CCP, Peshawar............. .. e, Appellant,

VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others. Respondents.

AFFIDAVIT.

contents of the written reply are true and correct to the best of our knowledge and belief

and nothing has concealed/kept secret from this Honorable Tribunal.

Provincial Pylice Officer,
Khyber Pak tunkhwa,
Peshz\war.

, |
Capi@(lj(ﬁ)&olice Of;

ficer,
Peshawar, '

nt of Police,
HQrs, Peshawar,
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VAKALAT NAMA

NO. /2020

IN THE COURT OF K/ _Q/QM/’LL 25 Bt d, //}/,6/44;,/%_

\}M/f%ﬂ Aty (Appellant)
(Petitioner)
(Plaintiff)
VERSUS o
/ atite, WA{Z ’ (Respondent)
/ (Defendant)

UWe, It il

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court

Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for =

me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against mej/us.

Datéd > Z" Z /2020 | L\iﬂ\.)ﬂ)‘\
| To(EN.

ACCEPTED
§ ( 2,/
74

M. ASIF YOUSAFZAI

Advocate Supre t Peshawar.

(TAIMUR ALI KHAN) .
Advocate High Court Peshawar

(SYED NOMAN ALI BUKHARI)
Advocate High Court Peshawar

(SHAHKAR KHAN YOUSAFZAI)
ADVOCATE PESHAWAR

OFFICE:

Room # FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar

Cell: (0333-9103240)

T T



£58/4-RST-20,000 Forms-09.07.2018/P4(Z)/F=PHC Jobs/Form ASB Ser. Tribunal

“B”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
JUDICIAL COMPLEX (OLD), KHYBER ROAD,
o PESHAWAR '_ ‘ /Z
AppealNo ....... 55"‘,‘ ...... /.2. 447- ...... ,. of20 Do
/ .MY.&*V‘) k L\&M\ ......... ‘_..........-....Appellant/Pentwnier
| T / awnmm// Il/( C#j&xwf% . 5
- oy RespondentNo ..... FPP _[ ..........
e e Provined Dovee O

Kk ()m(«awé\é-
WHEREAS an appeal/petxtmn under the prpvision of the North-West Frontier

Province Service Tribunal Act, 1974, has been presented/reglstered for consideration, in
-the above case by the petitioner in this Court and notice has been ordered to issue. You are

.._‘_._hereoy informdd that the said appeal/petition is fixed for hearing before the Tribunal.

*on.... e %o N cordsnsfos oo T % W IRROOR at 8.00 A.M. If you wish to urge anything against the

appellant/petl jone} you are at liberty to do so on the date fixed, or any other day to whlch/\/

the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in

" this Court at least seven days before the date of hearing 4 copies of written statement

alongwith any other documents upon which you rely. Please also take notice that in
~ default of your appearance on the date fixed and in the manner aforementioned, the
v appeal/petltlon will be heard and demded in your absence.. :

Notlce of any alteration in the date fixed for hearing of this appeal/petltlon will be

given to you by registered post. You should inform the Registrar of any change in your

 address. Ifyou fail to furnish such address your address contained in this notice which the

’ address given in the appeal/petition will be deemed to be your correct ‘address, and further

notice posted tothis address by reg‘lstered post will be deemed sufflclent for the purpose of
thls appeal/petltlon R v . .

Copy of appeallﬁ' attached Copy of appeal has already been sent to you v1de this

Uk

by .

' offlce Notice No.......;....'... ......... reaeeassasssiessiseres dated oo ............. '
Given under my hand and the seal of this Court at Peshawar this...... gﬁ;‘ ..... h
o Dayof ........ veveernisasnessasesense r ,(.5,,....20 ) ":’

. Re '
| ?_-_Khyber Pakhtunkhwa Serv1ce Trlbunal
- . Peshawar.

. \W\\

Note: 1. = Thehours of attendance, in the court are the same that of the ngh Court except Sunday and Gazetted Hohdays .
' 2. Always quote Case No. While making any corfespondence : _

=,



GS&PD KP-2558/4 RST- 20 000 Forms- 09.07. 2018IP4(Z)IF-PHC JobsIForm A&B Ser. Tribunal

“B”
| KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUDlCIAL COMPLEX (OL.D), KHYBER ROAD g

| PESHAWAR o
No. | | | . T
Appeal No...; ..... /24 ..... ?' eeeeeteeierens of 20 D-'O
.............. Za’m ¥ .?..‘:’."..................:........Agellant/Petitioner ,
Versus o 1) ' '
#L.../Q’.’ﬁ.’.‘f’.’.ﬁf..’f../. ./?e).t.csr. (Haae KiK. ifﬁ}?,fo“‘ﬁd‘}ﬁm -
- ‘ RespondentNo....3 ..................... _'
. -:%Noﬁce o e l’L\L g\k?k‘d‘! " -rw\Ae'va* CJF PO \Hf.(’
S | | 25 aw&é | o

WHEREAS an appeal/petxtlon der the prov1s1on of the North- West Frontler
Provmce Service Tribunal Act, 1974, has been presented/registered for consideration, in
- the above case by the petitioner in this Court and notice hasbeen ordered to issue. You are
hereby 1n? the said appeal/petition is fixed for hearing before the Tribunal
e N i oo 220 .....at 8.00 A.M. If you wish to urge anything against the
- appellant/peti§ionef you are at uberty to do so on the date fixed, or any other day to which —~—==
the case may be postponed either in person or by authorised representatlve or by any
‘Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice-that in
. default of your appearance or. the date fixed and in the manner aforementloned the ,
appeal/petltlon w111 be heard a.ul declded in your absence '

Notlee of any alteratlon in the date fixed for hearmg of this appeal/petltlon will be
given to you by registered pos{. You should inform the Reglstrar -of any change in your -

- address. If you fail to furnish such address your address contained in this notice which the
- . address given in the appeal/petition will be deemed to be your correct address, and further

_ notice posted to this address by reglstered post will be deemed sufflclent for the purpose of

- this appeal/petltlon. - v _ -
Copy of appeal 1; attachedb Cowfappeﬂ«h&sﬂkeadymmmmis .
offlce Notice No...-._. ........... resssesis dated ...... .........
leen under my hand and the seal of thls Court, at Peshawar thxs ..... ?Pc\ ....... |

DAY O "...P.’..t..'..'..;.. .20 D‘U

\ Khyber Pakhtunkhwa Serv1ce Trlbunal,'_ o
Peshawar. ‘

NefE: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No Whlle makmg any correspondence j
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| KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
' PESHAWAR. : (7 éf

No.

o ,'  Appeal No..... ....... /UL,A,? .......... ofzo% .

| /m}fan K[,wm...,-;.;....:, ..... ......Appellant/Pefitioner -

Versus RS
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WHEREAS an appeal/petltlon\under the provision of the North-West anm:;
Province Service Tribunal Act, 1974, has been presented/registered for consideration,
the above case by the petitioner in this Court and notice has been ordered to issue. You are

hereby informedfthat fhe said appeal/petltlon is fixed for hearing before the Tribunal
s« TSRO Y0 JOOY 05, WO A Doy yeo|---at 8.00 AM. If you wish to urge anything against the

' er ybu are at Lberty to do so on the date fixed, or any other day to Whlch
the case may bd posfponed eitker in person or by authorlsed representative or by any
Advocate, duly fupported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
- alongwith any other documents upon which you rely. Please also take notice that in
" default of your appearance or: the date fixed and in the manner aforementloned the

appea]/petltlon w111 be heard axd demded inyour absence .

Notice of any alteratlon in the date fixed for hearing of this appeal/petltlon Wlll be -
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this natice which the
- address given in the appeal/petition will be deemed to be your correct address, and further

notice posted to this address by register post Wlll be deemed sufficlent for the purpose of
thlS appeal/petltlon. , .

Copy of appeal(ls attached Copy of appeal has already been sent to you vide this

Y . 2

office Notlce No .......... dated....... .....

-~

RS S e .......... /.))ﬂ...zo 3' |

-

)Khyber Pakhtunkhwa Semce Trlbunal
' Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
: 2. Always quote Case No. While making any correspondence, ‘
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.12447/2020.

Constable Imran Khan No.511 of CCP, Peshawar

VERSUS

1. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others. Respondents.

REPLY BY RESPONDENTS NO. 1, 2, &3.

Respectfully Sheweth:-

PRELIMINARY OBJECTIONS.

. That the appeal is badly barred by law & limitation.
. That the appeal is bad for mis-joinder and non-joinder of necessary parties.

That the appellant has not come to Hon’able Tribunal with clean hands.

1
2
3
4, That the appellant has no cause of action and locus standi.
5. That the appellant is estopped by his own conduct to file the instant appeal.
6. That the appellant has concealed the material facts from Honorable Tribunal.
7. That the appeal is not maintainable being devoid of any merit.
FACTS:-

(1) Para pertains to record hence needs no comments.

(2) Incorrect. In fact the appellant posted at Police Station Phandu Peshawar was
proceeded departmentally on the charges, that a Video Viral on Social Media
wherein the appellant was found demanding illegal gratification from public in the
Jurisdiction of PS Phandu which tarnished the image of the department. In this
regard the appellant was issued Charge Sheet with Statement of Allegations.
DSP/HQrs: was appointed as Enquiry Officer. During the course of enquiry the
enquiry officer found him guilty of the charges leveled against him. On receipt of
the finding of the enquiry officer, he was issued with Final Show Cause Notice
which he received. In response to Final Show Cause Notice he submitted his
written reply, which was examined and found unsatisfactory. The appellant was
called and heard in person on 10.10.2017. The charges leveled against him were
proved; hence he was awarded major punishment of dismissal from service.

(3) Incorrect. Para already explained in detailed in the above para. Furthermore, the
appellant was associated in the enquiry proceedings and proper opportunity of
defense was provided to appellant. He failed to defend the charges leveled vagainst
him. The enquiry officer after detail probe reported that the charges were proved.

(4) Incorrect. In fact, proper departmental enquiry was conducted against him in

accordance with law/rules. The enquiry officer after conducting enquiry



recommended that the charges leveled against him proved and found guilty of
misconduct. The enquiry officer provided full opportunity of defense during the
course of enquiry, but the appellant failed to defend the charges leveled against
him. The enquiry was conducted against him on merit.

(5) Correct to the extent that the appellant filed Service Appeal No.144/2018 before
this Honorable Service Tribunal which was accepted and remanded it back to the
respondent department for conducting of de-novo enquiry.

(6) Incorrect. In compliance with the judgment, the appellant was reinstated into
service and de-novo enquiry was initiated against him. The enquiry officer
provided full opportunity of cross question/defence during the course of enquiry.

(7) Incorrect. After submission of findings report by the enquiry officer, the
competent authority has minutely gone through the material on record and other
connected paper including the defense/plea of appellant awarded appropriate
punishment under law/rules, which commensurate with gravity of charges. The
appellant then filed departmental appeal which after due consideration was
filed/rejected.

(8) That appeal of the appellant being devoid of merits may kindly be dismissed on

the following grounds.

GROUNDS:-

A) Incorrect. His departmental appeal was filed /rejected with in stipulated period.
The punishment order passed by the competent authority as per law/rules and
liable to be upheld. |

B) Incorrect. Punishment order passed by the competent authority after completion of
all codal formalities, which is legal, hence point raised by the appellant is not
maintainable.

C) Incorrect. The competent authority examined the enquiry along with available
material on record and after completion of all the legal formalities passed the
punishment order, needs to be upheld.

D) Incorrect. Para already explained in the above para. Furthermore, after completion
of all codal formalities he was awarded the major punishment.

E) Incorrect. Free and fair proceedings were taking against him. The appellant was
treated as per law/rules.

F) Incorrect. The appellant was dealt legally and no violation of constitution of
Pakistan has been done by the respondent department.

G) Incorrect. All the proceedings connected to the enquiry against the appellant are
completed under the law/rules, hence objection over the enquiry is meaningless

here. The appellant rightly punished by the competent authority as per law/rules.
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H) Respondents al
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permission of this Honorable Tribunal to raise additional

grounds ¢ the tirguments.

Prayers..

Keeping in vi¢ above stated facts & reasons it is, most humbly prayed that
the appeal of the

ant being devoid of merits and limitation, may kindly be
t?‘e.
-

dismissed With cog

Provincial Pofice Officer,
Khyber Pakhitu khwa, Peshawar.

-

Capital City Police Officer,
Peshawar.

4

Superinténdent of Police,
HQrs: Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.12447/2020.

Constable Imran Khan No.511 of CCP, Peshawar.....................ccceeee.... Appellant.
VERSUS
1. Provincial Police Ofﬁcgr, Khyber Pakhtunkhwa, Peshawar and others. Respondents.
AFFIDAVIT.

We réspondents 1, 2 and 3 do hereby solemnly affirm and declare that the
contents of the written reply are true and correct to the best of our knowledge and belief

and nothing has concealed/kept secret from this Honorable Tribunal.

Provincial Pglice Officer,

;{! (,@ , .
Capit Cit&olice Officer,

Peshawar.

L

Superintedént of Police,
HQrs, Peshawar.



