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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

CAMP COURT D.I.KHAN.

Appeal No. 1107/2017

18.09.2017Date of Institution

26.03.2019Date of Decision. V

Muhammad Hussain Jorh S/o Ghulam Hussain, R/o Ejazabad, Muryali, D.I.Khan
(Appellant)(Ex Police Inspector BPS-16-D-11 Tank).

VERSUS

Government of Khyber Pakhtunkhwa, through Secretary Home and Tribal Affairs
(Respondents)Department, Peshawar and two others.

MR. RUSTUM KHAN KUNDI, 
Advocate For appellant.

MR. FARHAJ SIKANDAR, 
District Attorney For respondents

MEMBER(Executive)
CHAIRMAN

MR. AHMAD HAS SAN,
MR. HAMID FAROOQ DURRANI

JUDGMENT

AHMAD HAS SAN, MEMBER:- Arguments of the learned counsel for the

parties heard and record perused.

ARGUMENTS

Learned counsel for the appellant argued that the he was serving as Inspector2.

(BPS-l 6) under the administrative control of the respondents. That a meeting of the

DPC was held on 10.10.2012, wherein promotion cases of officers junior to the

appellant were considered/cleared but that of the appellant deferred for want of

PER. He preferred a representation before PPO on 14.7.2017, which was disposed

off through order dated 7.12.2015, communicated to him through letter dated

22.12.2015. In the light of observations contained in the said letter, his case for

confirmation was again discussed in the meeting of Departmental Promotion

Committee held on 8.10.2015 and deferred due to incomplete PER dozier. The
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I? appellant again filed representation, which was turned down vide order dated

28.8.2018 followed by the present service appeal.

Learned counsel for the appellant further argued that according to the method3.

of recruitment, the appellant was fully eligible for promotion and this fact was

admitted /conveyed by the respondent vide order dated 7.12.2017. As PER record 

was in the custody of respondents so deferment of his promotion smacked of

malafide on their part. Reliance was placed on case law reported as 2008 SCMR

1535,2008 SCMR 1138 and 2017 SCMR 399.

Learned Deputy District Attorney argued that the case of appellant for4.

confirmation as Inspector was discussed in DPC meeting held on 8.10.2015 and

deferred for want of PER. Moreover, the appellant remained out of service from

2013 to 2015 due to imposition of major penalty of compulsory retirement and

thereafter reinstated in service. The appellant stood retied form government service

on reaching the age of superannuation on 02.02.2016. He filed representation after

considerable delay and was not worth consideration being badly time barred.

CONCLUSION.

The appellant was senior most Inspector (BPS-16) and fully eligible for5.

promotion to the rank of DSP. A meeting of Departmental Promotion Committee

was held on 10.10.2012, wherein case of the appellant for promotion was deferred

for want of PER and juniors were promoted. Feeling aggrieved, he filed

departmental representation copy of which is not available on case file. A letter

issued from the office of PPO dated 07.12.2015 indicated that the DPC examined

his representation on 19.11.15 and decided that his case for confirmation was

discussed in the meeting of Departmental Promotion Committee meeting on
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8.10.2015 and deferred due to incomplete PER. His case will be considered for

promotion in next meeting of the DPC on merit. In the meanwhile on reaching the

age of superannuation, he stood retired form government service 02.02.2016. As

meeting of the DPC was not convened by the respondents, so he filed another

representation on 14.07.017, which was filed on 31.082017, hence, the present

service appeal.

The information gathered from the case file indicated that due to imposition6.

of major penalty of compulsory retirement he remained out of service for two years.

Subsequently, he was reinstated in service. It appears to be the main cause of delay

in processing his promotion case in time. Moreover, respondents were well aware of

his date of retirement and were under obligation to process his promotion case

promptly. Due to their laxity/in action the appellant is suffering recurring financial

loss in the shape of less pension/gratuity. His case cannot be shelved on technical

grounds and to hide lethargy and malafide of the respondents. Being a retired

government servant, he deserves to be promoted as DSP from the due date on

notional basis from the due date. It will enable him to draw pension/gratuity

according to his entitlement.

Consequently, the appeal is accepted. The respondents are directed to7.

process the case of the appellant for notional promotion. Parties are left to bear their

own costs. File be consigned to the record room.

(AHMAD HASSAN) 
MEMBER

CAMP COURT D.I.KHAN

(HAMID FAROOQ DURRANI) 
CHAIRMAN

ANNOUNCED
26.03.2019
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Appellant with counsel and Mr. Farhaj Sikandar, 

District Attorney alongwith Muhammad Tahir, S.I (Legal) 

for the respondents present.

22.01.2019

Learned counsel for the appellant requests for 

adjournment. Adjourned to 26.03.2019 for arguments 

before the D.B at at camp court, D.I.Khan.

Chairmas^ * 
Camp Court, D.I.KhanMember

Order

Counsel for the appellant present. Mr. Farhaj Sikandar, 

Deputy District Attorney alongwith Mr. Muhammad Tahir, S.I 

(Legal) for respondents present. Arguments heard and record 

perused.

26.03.2019

Vide our detailed judgment of today of this Tribunal placed

file, the appeal is accepted. The respondents are directed toon

process the case of the appellant for notional promotion. Parties are

left to bear their own cost. File be consigned to the record room.

Announced:
26.03.2019

(Ahmad Flassan) 
Member

Camp Court D.I.Khan

(Hamid Farooq Durrani) 
Chairman
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Counsel for the appellant present. Mr. Usman Ghani, 

District Attorney alongwith Mr. Muhammad Nawaz, IHC on 

behalf of the respondents present. Learned counsel for the 

appellant requested for adjournment. Adjourned. To come up 

for rejoinder and arguments on 18.12.2018 before D.B at Camp 

Court D.I.Khan.

28.11.2018

V

(AhmgaHassan) n. ^ . (Muhammad Amin Khan Kundi)
Member

Camp Court D.I.Khan

t\ .

Member
Camp Court D.I.Khan

As per direction of the worthy Chairman Khyber 

Pakhtunkhwa Service Tribunal, D.I.Khan tour dated 18.12.2018 

has been rescheduled and the case is re-fixed for 27.12.2018.

18.12.2018

Reader

27.12.2018 Counsel for the appellant present. Mr. Farhaj Sikandar, 

District Attorney alongwith Mr. Khalid Nawaz, Inspector 

(Legal) for the respondents present. Learned counsel for the 

appellant requested for adjournment. Adjourned. To come up 

for rejoinder and arguments on 22.01.2019 before D.B at 

Camp Court D.I.Khan.

r
(Hussain Shah) 

Member
Camp Court D.I.Khan

(MuhammaHAnnin Khan Kundi) 
Member

Camp Court D.I.Khan

y



Appellant Muliammad Hisssaia m person present, Mr. 
Muhammad HC for the res? , J written
reply/comments submitted. To come up for - , - if any^ and
arguments on 29,08.2018 before the O.B; at camf; court, DJ,Khan.

Chrorr!ieo
Camp Couf ■;. C J,IChan

;?4.
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27.11.2018 Appellant in person present. Mr. Usman Ghani, District Attorney for 

respondents present. Appellant seeks adjournment on the ground that his 

counsel is not available today. Adjourned for tomorrow i.e 28.11.2018 before 

D.B at camp court D.I.Khan. V

(Ahmad 1 lassan) 
Memoer

(M.Amin Khan Kundi) 
Member

Camp Court D.I.Khan
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Appellant in person present.; Mr. Usman Ghani, District ■ 

Attorney alongwith Mr. Abdul Alt, ASI for thd respondents I also 

piresent. Written not reply submitted. Representative of' the 

department requested for further adjournment. Adjourned. To 

come up for written reply/comments on 1^.03.2018 before S.B at 

Camp Court D.I.Khan.

22.02.2018

f
(Muhammad Amin Khan Kundi) 

Member
Camp Court D.I. Khan

Appellant in person and Mr. Ziaullah, DDA alongwith Mr. 

Nadeem, LHC for respondents present. Written reply not submitted. 

Requested for adjournment. Adjourned. To come up for.written reply on 

28.06.2018 before D.B.

15.03.2018 •

A

(AHMAD HASSAN) 
MEMBER

Camp Court D.I.Khan

i
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As per direction of the I IniCabl:?' rChairmuh ■ tnuK, .to 

D.I.Khan is rescheduled. To . conic tip lor arguincnis on 

21.0().2018 inslead of 26.00.201 8, Notice be issued to the iiartic;; 

accordingly.
2.

Member



Service Appeal No. 1107/2017

Counsel for the appellant present. Preliminary arguments heard. It 

was contended by learned counsel for the appellant that the 

appellant is serving in Police Department as Inspector. It was 

further contended that Departmental Promotion Committee 

meeting was held on 10.10.2012 and the appellant was not 

promoted to the rank of DSP due to shortage of ACRs. It was 

^“Turther contended that the appellant file'd'H^'artmental appeal 

which was rejected on 07.12.2015. It was further contended that 

again Departmental Promotion Committee meeting was held on 

08.10.2015 and the appellant was again deferred due to 

incomplete ACRs and it was observed that his case be considered 

in the next DPC, despite being senior, eligible and fulfilling the 

criteria for promotion to the rank of DSP the appellant was not 

promoted. It was further contended that the appellant again made 

representation on 14.07.2017 when DPC meeting could not be 

held till July 2017 which was turned down on 31.08.2017 hence, 

the present service appeal on 18.09.2017. It was further contended 

that the appellant was deferred from promotion due to incomplete 

ACRs but the same is not fault of the appellant rather the same is 

fault of the respondents department therefore, the respondents 

have illegally deferred the appellant from promotion and the 

appellant is deserve to ante-date promotion from 10.10.2012

29.12.2017

The contentions raised by the learned counsel for the 

appellant need consideration. The appeal is admitted for regular 

hearing. The appellant is directed to deposit the security and 

process fee within 10 days, thereafter notice be issued to the 

respondents for written reply/comments for 22.02.2018 before 

S.B at Camp Court D.I.Khan.

(Muhammad Amin Khan Kundi) 
Member

Camp Court D.I. Khan

.
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30.11.2017 Clerk of the counsel for appellant present and requested 

for adjournment on the ground that learned counsel for the 

appellant is not available today. Adjourned. To come up for 

preliminary hearing on 29.12.2017 before S.B at Camp Court 

D.I.Khan.

I

i
i

(Muhammau Amin Khan Kundi) 
Member

Camp Court D.I. Khan

I

i
A

I

A

/

W-;,.

I

i
&

■t



Form-A
^ ■■

•C \
• /FORMOF ORDERSHEET
/

Court of /
1107/2017Case NOi

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal of Mr. Muhammad Hussain Jorh received 

today by post through Mr. Rustam Khan Kundi Advocate, may 

be entered in the Institution Register and put up to Worthy 

Chairman for proper order please.

09/10/20171

2- This case is entrusted to Touring S. Bench at D.I.Khan for 

preliminary hearing to be put up there on

AN
26.10.2017 Appellant and counsel for tlte appellant not

present. Notice be issued to the appellant and

his counsel. To come up for preliminary

hearing on 30.11.2017 before S.B at Camp

Court D.I.Khan.

(Muhammad*! lamid Mughal) 
Member (J)

Camp Court D.I.Khan

-
V
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m The appeal of Mr. Muhammad Hussain Jorh son of Ghulam Hassain r/o Ejaz Abad 

Muryali Dera Ismail Khan received today i.e. on lj.09.2017 is incomplete on the following 

score which is returned to the counsel for the appellant for completion and resubmission 

within 15 days.

'V

1- Copy of minutes of the DPC Meeting held on 8.10.2015 mentioned in the memo of 
appeal is not attached with the appeal which may be placed on it.

2- Copy of first departmental appeal mentioned in para-2 of the memo of appeal is not 
attached with the appeal.

3- Annexures of the appeal are not in sequence which may be annexed serial wise as 
mentioned in the memo of appeal.

..D

1 2-/fX-^/S.T.
IJ /?

No.

/2017Dt.
7

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

4 9^^'Mr. Rustam Khan Kundi Adv.
High Court ^.I.Khan.

oY InUtmY -yr?
Jtr

ftL ^ liz
^ Ye-pJJo. zW

^ry li^m : 2-
l^ryVcC^ ^ JLXj^ ir

3- cljr
W> <5;

(Xut) l/^

>«>4r ^
a/u.

L^ Yi\^ Iki^

iL /
V'S^ ^.l6fL^v. ^
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/W>e^.
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Before KPK Service Tribunal - Peshawar
Sr ^jiS.T.A No: ( D' 017

Muhammad HussainJorh S/O GhulamHassain 
R/O; EJAZ Abad, Muryali, D.I.Khan (Ex Police Inspector BPS-16-

D-11 Tank)
Appellant

V/S

1. The Govt Of K.P.K Through Secretary Home & Tribal Affairs 

Department, Pehawar.
2. The Inspector General Of Police (Provincial Police Officer) 

Central Police Office- Peshawar
3. The Regional Police Officer (DIG)-D.I.Khan Police Range, 

Dera Ismail Khan.
Respondents

INDEX

Particulars Of DocumentsS.No Annexure Page

Memo And Grounds Of 
Appeal 7' '>

1.
1—3

.. i

TT

2. Memo Of Address

3. Copy Of
LetterNo.4990Dated
22.12.2015 1 5

4. Copy Of Departmental 
Appeal Dated 14.07.2017 77 4 -- <?

5.
Copy Of Adverse Order 
31.08.2017 m to

6.
Fresh Wakalatnama

/ It

' 3

Nr>5
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Before KPK Service Tribunal - PeshawarV

S.T.A No: 2017

Muhammad HussainJorh S/o GhulamHassain 
R/O; EJAZ Abad, Muryali, D.I.Khan (Ex Police Inspector BPS-16-

D-11 Tank)
. I i.-!'

T’wn

.IM?' AppellantIJ.-.:■

v/s c...

1. The Govt Of K.P.K Through Secretary Home & Tribal Affairs 

Department,Pehawar.
2. The Inspector General Of Police (Provincial Police Officer) 

Central Police Office- Peshawar
3. The Regional Police Officer (DIG)-D.I.KhanPolice Range,

Dera Ismail Khan. ^
Respondents

Further Representation Under Section.4 Of K.P.K Service 

Tribunal Act, (1) 1974 Against Order Dated $7.12.2015, 

Following The Order Dated 08.10.2015 And Final Order 

N0.778/CPB Dated Peshawar The 31st August, 2017, of the
Respondent No. 2

( Acknowledged At D.I.Khan On 05.09.2017.)

PRAYER:-
On acceptance of the Instant Appeal, the Respondents may graciously be 
directed to grant promotion from Inspector BPS-16 to the Rank Of DSP 
(BPS-17) wef 10.10.2012 (from the meaningful meeting of DPC vide 
which Appellant and other contemporaries/colleagues and a few Junior 
Inspectors to the Appellant had been promoted as DSP (BPS-17) thereby 
suppressing the grant of promotion to the Appellant without any 
or rime.

reason

o
The Appellant, amongst other grounds;respectfully submits as follows:-

the Appellant was serving as Inspector BPS-16 under the domain 

the Respondents.
2. That after DPC meeting on 10.10.2012 and after promotion of

colleagues Junior to the Appellant, the Appellant came to know that 

the Appellant being Senior Most Inspector has been ignornedin the 

DPC meeting due to shortage of ACR. The Appellant submitted 

Departmental Appeal/Representation before the Inspector General 
Police, Respondent No.2

u
to

some

Re-Eubm!ttcdl to -day — i--
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rfef ®7|f7 isCopy of the Departmental Appeal Dated 

Annexure I.

3. That the Appeal/Representation of the Appellant had been disposed 

off on @7.12.2015 vide memo No.2720. Copy of the letter bearing 
No.4990date<ifl2.2015 

following observation.
“His name was not included in the next DPC meeting for promotion to 

the rank of DSP despite his being Senior. He is eligible for promotion 

to the rank of DSP and and fulfills the criteria of standing orders, 
thereof, he may be promoted as DSP giving Seniority with effect from 

10.10.2012. Copy is enclosed as Annexure II.
The DPC examined representation on 19.11.2015 and decided that 

his case for confirmation was discussed in the Departmental 

Promotion Committee meeting held on 08.10.2015 and deferred due 

to incomplete ACRs. His case be considered for promotion to the next 
Departmental Pormotion Committee meeting on merit.

4. The Appellant again made Representation when DPC meeting could 

not be held till July, 2017. Copy of the Representation 14.07.2017 is 

enclosed as Annexure III, which has been turned down with out

enclosed as

was conveyed to the Appellant with the

personal "hearing on' 31:08.2017. Copy of Refusing Order Dated
/31.08.2017 is enclosed as Annexure IV.

5. That Appellant feeling aggrieved now humbly approaches this Honljle 

Tribunal against the acts of omission of the Respondents No.285 3.The 

grievances of the Appellant amongst other grounds are as follows :-

GROU^!DSl-

i. That the acts of omission of the Respondent No.2 is unlawfull and 

without lawfull authority. Appellant has been deprived from due 

rights of his promotion on proper time.

ii. That according to the rule of Seniority-cum-Fitness, the Appellant 
is entitled for promotion, which is admitted by the Respondent 
authorites in their findings conveyed to the Appellant vide letter 

bearing No.2720/E-II dated 07.12.2015.

iii. That defering/delaying or with holding of the promotion of the 

Appellant to the next D.PC meeting on the basis of incomplete ACRs 

is malafide and discriminatory against the Petitioner, when the
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record is not in custody of the Appellant. And thus the Appellant 
had been adversely affected due to no fault of the Appellant.

iv. That the Respondent No.2 and his sub ordinate officers are under 

obligation to complete and submit ACRs of the Appellant on due 

time, thus punishing the Appellant on the basis of incomplete 

ACRs is aninstance of non-transparency and such delaying of the 

promotion denial of legitimate rights and suppression of legitimate 

expectations.
V. That the counsel of the Appellant may kindly be allowed to raise 

additional ground during the course of hearing when the final 
orderdated 31.08.2017 has reactivated the orientation of 

proceedingUnder Section 4 of STA (1) 1974, and the delay has been 

condoned by the Respondent No.2 himself and such condonation 

of delay is not beyond the authority of the Respondent No.2.

In the wake of^bmissions made above it is humbly PRAYED that the 

Respondent No.2 may be urged upon to pass order for promotion of 

the Appellant, when the Appellant was cleared to be fit for promotion 

as narrated in Para.3 Supra of the Facts. Moreso when the Appellant 
was not denied the right of promotion on in December 2015.

Your Humble Apellai

Through Counsel: Miss Ansa IqbalGandapur Advocate
/

.I.Khan

Verification

It is solemly affirmed that the contents of the Appeal are true and 
correct to the knowledge and belief.

Date: 13.09.2017
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* /• Before KPK Service Tribunal - Peshawar
/■'

y 2017

Muhammad HussainJ0rh S/O GhulamHassain 
R/O; Ejaz Abad, Muryali, D.I.Khan (Ex Police Inspector BPS-16-

D-11 Tank)

S.T.A No:

Appellant

V/S

1. the Govt Of K.P.K Through Secretary Home & Tribal Affairs 

Department,Pehawar.
2. The InspectcJr General Of Police (Provincial Police Officer) 

Central Police Office-Peshawar
3. The Regional Police Officer (DIG) "D.I.KhanPolice Range, 

Dera Ismail Khan.

I
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Respondents..i
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OFFICE OF THE 
.l,__.-.B?6tECTOI< GENERAL OFTOLICE

------ ^YIIEK PAKHTUNKHWA
CENT^J^AL POUCH OFFICE, PE5HAVV 

No. 27 /0

i A^'
1 ' \.? /

/E-Il dt: ^ y Ve/
(UTo The . Deputy Inspector General of Police 

.DI Khan Region, DI Khan.
' application.

fi
Subject:
Memo:

memo no.2978/ES. Jated

Inspector Muhammad Hussain'^No.D/11 stated that he 

as Constable^ in 1975 and after i qualifying • necessarv 
deiiartmental courses/training's, he was promoted to the rank of Inspector, 
lie was deferred in the DPC meeting held on 10.10.2012 and later on, hi.s 

name was not included in the next DPC meetings for promotion as DSP 
despitejiis being senior. He is eligible for promotion to the rank of DSP and 
lulfiHs the criteria of. Standing Order; therefore, he may be promoted as 

DSP by giving seniority with effect from 10.10.2012.
I DPC examined his representation on 19.11.2015 aiv.i
.decided that his case for confirmation was discussed in the Departmental 
Promotion Committee, meeting held bn 08.10.2015 and deferred due to 
ncomplete ACRs. His case will be considered for promotion in tlie nevi- 
lepartrnental Promotion Committee meeting on merit.

It

:Please refer to your
06.08.2015.

was enlisted

!

I

tI t'

\

// .

CDPo--'7a<77K' ~

Ho

(NAjEEBURREHMA
AIG/Establishment 

For Inspector General of Police, 
Kiivber Pakhtunkhwa Peshawar.
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GS&PD.KP-1622/5-RST-15,000 Forms-05.07-17/PHC Jobs/Form A&B Ser Tribunal/P2

'# “B”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR.

No.
.......of 20 yAppeal No.

Versus

. ..Appellant/Petitioner

...... Respondent/.A

3.... VRespondent No

WHERE.?re an appeal/petition'under the provjeiion of the North-West Frontier 
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in 
the above case by the petitioner in this Court and notice has been ordered to issue. You are 
hereby informed .that the said appeal/petition is fixed for hearing before the Tribuiml
*on..^a,9...,.W::...Av-.... ................. 8 00 A.M. If you wish to urge anything against the
app^^t^et^t&h^r Wu hre at liberty to do so on the date fixed, or any other day to which 
the case4iay.he postponed either in person or by authorised representative or by any 
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in 
this Court at least seven days before the date of hearing 4 copieg of written statement 
alongwith any other documents upon which you rely. Please also take notice that in 
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

- /MNotice to:

Notice of any alteration in the date fixed for hearing of this appeal/petition will be 
given to you by registered post. You should inform the Registrar of any change in your 
address. If you fail to furnish such address your address contained in this notice which the 
address given in the appeal/petition will be deemed to be your correct address, and further

iss by registered post will be deemed sufficient for the purpose ofnotice posted to this ad( 
this appeal/petition. >

Copy of a^^al is attached. Cpnv of_aDDeal has-already-been-sent tO^ou videlhis

dated............. .................. .........office Notice No

Given under my hand and the seal of this Court, at Peshawar this....

20 /,/Day of.

. Wjmgisvar,
jKhyber Pakhtunkhwa Service Tribunal, 

PeshaWar.A\
The hours of attendance in the court are the same that of the Kgh Court except Sunday and Gazetted Holidays.

2. Always quote Case No. While making any correspondence.
Note: 1.

v l-
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1 “A”
KHYBBR PAKHTUNKHWA SERVICE TRIBUNAL,. PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD.
PESHAWAR.

No.

li.Q.5APPEAL No of 20

r1 / I
........

Apellant/Petitioner

Versus

n

—......
RESPONDENT(S)

..£^\Cl... ir&PAX.:.....Bjamf.. ;l ... f
ll'v • ••••

Notice to Apufisillant/Potitioncrr.
j^f f• ...\L}:^hQiL__{^ol\

p-.l ' -.. ....;...
I/.

Take notice that your appeal has been fixed for Preliminary hearing, 
replication, affidavit/counter affidavit/record/arguments/order before this Tribunal

..... ...........on
i

You may, therefore, appear before the Tribimal on the said date and at the said 
place either personally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

. !AKfcy\
^ R« gistrar,

Khybei* Pakhtun« hwa Service Tribunal, 
Peshawar.

t
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“A”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.

No. MAPPEAL No of 20

n.u..b..Qv)^)6jk.v:x.(o;Q
Apellant/Petitioner

Versus

/

icco^Jiy L3J..JxihJ............... i}r.,.\!iL LgvA-%\idLA ■. t

u

RESPONDENT(S)

.......dath.C^w\yv\(kNotice to Appellant/Pettti

.hioi..L)ca.
14^ An........... \oJjcg,:.........................^{L$...zJAz...\)A.LAhnK.y

Cnhi/JiCkrA

Take notice that your appeal has been fixed for Preliminary hearing,
replication, affidavit/counter affidavit/record/arguments/order before this Tribunal

...........at........................................on—

You may, therefore, appear before the Tribunal on the said date and at ^e said 
place either personally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

. -

^ARe^trar,
Khyber Pakntunkhwa Service Tribunal, _

Peshawar. I

JN
—-I I 7.V
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KHYBEE PAKETTUNKHWA service tribunal, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.

No.
of20 .HoT--...

^ Respondent No...

Appeal No........

■'/twIVciaUvie
Appellant/Petitioner

•/•......... V'
( h/ :

QLReSi lent

■Ihm €6I

^ '

Notice to: ffl Yom:
1 Frontier

the above case by the petitioner m this Co _ ^ ^ for hearing before the Tribunal
h«eby ..rforiMd that the S/i M. If you with 1. urge miythtna agai..t the

^!^voSte“d^y ^pportedby your power
this Court at least seven days before the date
SSfS “"d^fl^ed^'and Jtbe ntanner aforeutentioned, the

appeal/petition vdll be heard and decided in your absence.

this appeal/petition.
is attached. Copy of appeal has already been sent to you vide thisCopy of appeal is

dated.office Notice No

Given under my hand and the seal of this Court, at Peshawar this. :?7•••••••

••••«**«4***20 «Day of..,. t\

./,/■

/L <:4_ . i j. Y i1 C' ^na^rffetrar, 
iciyber PakhtiinkhWa Service Tribunal 

Peshawar. .

>i K /

~ The hours of attendance '^the ^urt are the same that of the High Court except Sunday and Gazetted Holidays. 
2. Always quote Case No. while nftking any correspondence.✓ '

V
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BEFORE THE HONOURABLE SERVICE TRIBUNAL.
KHYBER PAKHTUNKHWA. PESHAWAR

Service Appeal No.1107 of 2017
■4'-

Muhammad Hussain Inspector (Retired). .. .(Appellant)
&

Versus

Govt: of KPK through Secretary, 
Home & Tribal Affair and others ...(Respondents)

PARAWTSE COMMENTS ON BEHALF OF
RESPONDENTS

Respectfully sheweth,
Parawise Comments are submitted as under:-

PRELIMINARY OBJECTIONS
1. That the appellant has got no cause of action.
2. That the appeal is bad for misjoinder/non-joinder of necessary parties.
3. That the appeal is badly time barred.
4. That the appellant has not come with clean hands.
5. That the appellant is estopped due to his own conduct.
6. That the appellant has concealed the material facts from Honourable 

Tribunal.

REPLY ON FACTS
1. Pertains to record.
2. Incorrect. The appellant case for confirmation as Inspector was discussed 

in the DPC held on 08.10.2015 and deferred due to incomplete ACRs. 
Moreover, the-appellant remained out of service 2013 to 2015 due to major 

punishment of compulsory retirement and reinstated by converting the 

punishment into reduction in pay by stoppage of increment for one year 

and out of service period was treated without pay.
3. Correct to the extent of disposal of representation only as stated in above 

Para No.2 reply.
4. Correct to the extent of filling/rejection of his representation. That the DPC 

are held as per Police Rules 13-1 A. The appellant submitted his 

Representation after his retirement as the appellant has admitted his 

retirement on 02.02.2016'in his representation.
5. That the appellant has already retired in the year 2016. His representation 

was also submitted after retirement considerable delay and has got no 

cause of action.

X

; ■>



“4r
4

REPLY ON GROUNDS
t.i. Incorrect. His case was considered in the DPC meeting held on 08.10.2015 

but deferred due to incomplete ACR. Moreover, the appellant remained out 
of service 2013 to 2015 due to major punishment of compulsory retirement 
and reinstated by converting the punishment into reduction in pay by 

stoppage of increment for one year and out of service period was treated 

without pay. All the proceedings were held in accordance with law/rules. 
Now the appellant has retired on 02.02.2016 and appeal has become 

infructuous and not maintainable.
Incorrect. The appellant was found not fit for promotion arid deferred due 

to incomplete ACRs.
Incorrect. As replied above.
Incorrect. As per rule the efficiency & fitness is judged on the basis of 

annual evaluation report and appellant is required to be well aware of his 

record.

11.

111.

IV.

Incorrect. The instant appeal is badly time barred. The impugned DPC was 

held on 08.10.2015 whereas representation lodged on 14.07.2017 which 

badly time barred. Similarly the appellant has lodged representation

V.

was
after retirement in 2016 which is not maintainable.
The Respondents also seeks permission to raise further objections or 

additional evidence/record at the time of arguments.

PRAYER
In view of above, it is humbly prayed that on acceptance of these Parawise 

Comments, the instant appeal may kindly be dismissed, being meritless and badly 

time barred. " '

Secretary,
Home & Tribal Affairs Department 

Khyber Pakhtunkhwa, Peshawar
^^^^____{Rgsgg^ent No. 1)

ProvincialSPmice Officer,
Khyber PakhtunAiwa, Peshawar 

(Respondent No.2)

RegionalvP(n^
^^Dera Ik^ 

(Respor^nfNo .3 )

icer.
an
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Civil Servants Act (LXXI of 1973)—^

39

uil^i ninety days and for gvery remand, reasons have to be recorded. |a 
Petitioner is injudicial lobk up since his arrest i.e. 20-11-2006, whereas,

. as pointed out by learned A^dl. Prosecutor Gener^ NAB reference was 
filed on 4-6-2007 but no progress whatsoever has /aken place towards the , 
conclusion of trial. This CourKin the case of Asif Sharif v. Chairman, 
NAB 2004 SCMR 1805 granred bail to accused against whom the 
reference was filed after about t^ years from date of his arrest. It was 
also held in the case Aga Jraanzeb v./ NAB and others 2005 
SCMR 1666 that if trial of case isNnot concluded within 30 days from . 
date of submission of challan,' accWd vJouXd automatically become 
entitled to grant of bail. This Court l\s al/o held in the case of Abdul ^ 
Qadir v. Federation of Pakistan throu
Government of Pakistan and others 2002 ^MR 1478 that conveyance of 
the grounds and substance on the basis of/mich the accused is arrested, 
is the first essential ingredient of section 24(en of the Ordinance which is 
mandatory in nature and has to be complied With in letter and spirit as 
the same is based on constitutionally gukanteed right providing 
safeguards as to arrest and detention oy a person embodied in Article 10 
of the Constitution of Pakistan, 1973. Non-compl 
of the Constitution and the Ordinance would 
detention illegal.

5. In view of above discussion/ we are of the\view that it is a fit 
case for interference by this Court. /Accordingly, 
into appeal and allow the same, 
granted bail, subject to furnishing/surety in the sum 
(Rupees ten lac only) with P.R. bond in the like 
satisfaction of the trial Court.

6. These are the reasons in support of dur short order of even date,
, which are of tentative nature and shall have no bearing on the merit of

the case.
M.H./A-13/SC

1
i _.„S 9—Constitution of Pakistan (1973), Art. 185(3)—Promotion, claim 

for—Implementation of order—Department had sought leave to file 
appeal against order of High Court whereby petitioner was directed by 
the High Court to promote the civil servant immediately in next grade— 
Civil Servant whose name was at serial No.3 of the seniority list, his 
case
Engineer (BPS-20) was deferred by General Selection Board without any 
tangible material, on unauthenticated and evasive ground, while his 
juniors whose names were at Serial Nos.6 and 7 of the seniority list with 
less score were promoted—Civil Servant feeling aggrieved thereby 
assailed order before the Service Tribunal which remanded case to the 
Department, with the direction to consider case of Civil Servant for 

/ promotion and in case he was clear for promotion, same would take 
effect from the date his juniors were promoted to the post of Chief 
Engineer BPS-20—Said order passed by the Service Tribunal having not 
been implemented. Civil Servant filed constitutional petition against non­
implementation of order of the Tribunal—High Court accepted petition 
with a direction to the Department to implement order of the Tribunal— 
High Court examining the attitude of the Department issue'd direction 
[hai he 'uc to the next grede v/ith immediete e""-* ..
benefits—Facmal position was conceded by the Department in the 
Service Tribunal as well as before High Court, but despite that the 
Department had failed to implement orders passed by the Service 
Tribunal—Attitude of Department was hostile and injustice was done to 
Civil Servant without any substantial ground—High Court had rightly 
examined the attitude of Department and had rightly issued direction that 
Civil Servant be promoted to the next grade with immediate effect with 
all benefits—Judgment passed by the Tribunal and impugned judgment 
passed by the High Court could not be set aside—Civil Servant having 
already retired, his emoluments were ordered to be released within 
stipulated period, fpp. 1140, 1143] A, B & C

Government of Pakistan through Establishment Division 
Islamabad and 7 others v. Hameed Akhtar Niazi, Academy of 
Administrative Training Walton, Lahore and others 2003 PLC (C.S.) 
212 ref.

of promotion from Superintending Engineer (BPS-19) to Chief

cretary Ministry of Interior, '

ice of such provisions 
inder the arrest and

B

we convert this petition 
ppellant Anwarul\Haq Qureshi is 

Rs. 10,00,000 
nount to the

Bail granted.

2008 SC MR 1138 
[Stipreme Court of Pakistan]

Present: Ijaz-ul-Hassan Khan and 
Syed Zawwar Hussain Jaffery, JJ

FEDERATION OF PAKISTAN and others—-Petitioners 
versus

AMIR ZAMAN SHINWARI, SUPERINTENDING 
ENGINEER—-Respondent

Civil Petition No.901 of 2007, decided on 1st January. 2008.

/
Ms. Naheeda Mehboob Ellahi, D.A.G for Pakistan.

M.S. Khattak, Advocate-on-Record. 

Tahir Mehmood Qureshi, S.O.
biiihpn J 
blh^n; 
blisliees - 
blishcij :

rhlichwi

t

Ibrahim Shah, Law Officer.

SCMJI
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Federation of Pakistan v. Amir Zaman Shinwari 
(Syed Zawwar Hussain Jaffery, J)

four officers much junior to the respondent having less quantification 
marks were promoted without any justification whereas respondent’s case 
was within the best of the best having excellent report, attained 
maximum marks in quantification and being senior to. all of them who 
got promotion as Chief Engineer (BPS-20). The. respondent being 
dissatisfied with the view taken by the department again preferred 
Miscellaneous Petition No. 1059 of 2005 before FST for implementation 
of its judgment dated 16-5-2003. His application was allowed vide order 
dated 26-4-2006. It will be advantageous to reproduce the observations 
of the FST as under:-

“Para. 8. It was implied in Tribunals’ judgment dated 16-5-2003 that 
the petitioner’s promotion case would be placed before the 
CSB-II without any deficiency in his service record. His ACR 
for 2002 containing adverse remarks was placed before the CSB 
without-its prior mandatory processing which required that in the 
1st place it should have been communicated to the petitioner to 
afford him an opportunity to make a representation, if he so 
chose. It was an invaluable right of the petitioner which 
denied to him without any cogent reason. We are, therefore, of 
the opinion that the case was submitted before the CSB-II in 
Mechanical Way which was against the letter and spirit of 
Tribunars judgment.' "

“Para. 9. In the interest of justice we direct that the supersession of 
the petitioner be converted into deferment and his promotion 
case be again placed before the CSB. We also direct that the 
ACR containing adverse remarks be communicated to the 
petitioner to enable him to" represent against the adverse 
remarks, if he so chooses, and the matter be decided within two 
months of the date of this order. In case a meeting of the CSB is 
held within the next two months, the relevant record of service 
of the petitioner may be placed before the CSB excluding the 
ACR for 2002 containing the adverse remarks.”

3. Respondent No.l ultimately filed Constitutional Petition 
No.2146 of 2006 under Article 199 of the Constitution of the Islamic 
Republic of Pakistan with the following prayer: —

“Under the circumstances it is, therefore, very humbly prayed 
that'this Court my kindly be pleased to direct the responut.- to 
implement the judgment dated 16-5-2003 as well as the order 
dated 26-4-2006 passed by the learned FST and promote the 
petitioner to the next higher grade w.'e.f. from the date of 
promotion'of his juniors and his deferment dated 31-12-2001 on 
the basis of his service record as would have been available up 
to the said date with all back-benefits.”

2008]1140 SUPREME COURT MONTHLY REVIEW 1141IVol. XLI\

JUDGMENT

SYED ZAWWAR HUSSAIN JAFFERY, J —Leave is sought 
against the order of the learned Lahore High Court, Rawalpindi 
Bench, dated 14-9-2007 passed in Writ Petition No.2146 of 2006 f‘ 
whereby the departmental authority was directed to promote the 
respondent immediately in the next grade w.e.f. 31-12-2001 with all 
back-benefits.

2. The relevant facts as incorporated in the writ petition are that 
respondent was serving as Superintending Engineer (BPS-19), Pak 
P.W.D., Islamabad for the last 15 years on regular basis and performing 
his duties diligently to the best of his abilities and to the entire 
satisfaction of his superiors having 30 years un-blemished record at his 
credit. He retired at the age of superannuation on 7-9-2007 and the name 
of respondent was at Serial No.3 of the seniority list and his case of 
promotion from Superintending Engineer (BPS-19) to Chief Engineer 
(BPS-20) was deferred by the Central Selection Board (hereinafter 
referred to as CSB) without any tangible material, unauthenticated and 
evasive grounds, floated a departmental inquiry while his juniors at 
Serial Nos.6 and 7 of the seniority list with less score were promoted. It 
is pertinent to mention here that no departmental inquiry was pending 
against the petitioner'oh or before the said meeting. The respondent 
feeling aggrieved thereby assailed the order before the Federal Service b 
Tribunal (hereinafter referred to as FST), Islamabad in Appeal No.22(Q)
CS 2062. After notice to the departmental authorities, the factual 
position was conceded as prayer made in the appeal and the case was 
remanded back by the Federal Service Tribunal to the department with 
the direction as under: —

“By mutual consent of the parties concerned the case is 
remanded to the department to consider the appellant for 
promotion to the post of Chief Engineer (B-20) in accordance 

, with law,in the next meeting of CSBrII. In case the appellant is 
cleared for promotion, the same shall take effect from the date 
his Juniors were promoted to the post of Chief Engineer 1 

— - (B-20)”.

The certified copy of the judgment passed by the FST was communicated 
to the office for taking necessary action. The respondent approached the I 
officers of the department by submitting representation dated 20-6-2003 
but his case was not placed before the competent authority in two next 
meetings of the CSB. Inspite of explicit direction of FST, a third meeting 
of CSB was held on 1-11-2004 and the respondent’s case was treated 
amongst five persons w:th the remarks “lack of tactics and emotional 
stability”. It is further disclosed by the respondent in his petition that '
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4. After service of the notice of the said petition and after hearing 
the respondent in person. learned Deputy Attorney General of Pakistan 
conceded that the competent authority had expunged the adverse remarks 
recorded in the ACRs of respondent for the years, 2001-2002. The CSB 
was informed that those remarks were not endorsed by the 
countersigning officer and there was no inquiry or disciplinary i 
proceedings pending against the respondent and reliance was made on 
letter dated 10th April, 2003. The competent authority had exonerated ' 
the respondent (Amir Zaman Shinwari) from the charges levelled against 
him vide charge-sheet No.F.4(29)/2001-Admn.III dated 10-1-2002. The 
departmental authority have failed to point out any departmental inquiry : 
or disciplinary proceedings pending against the respondent whereas it is 
also disclosed in the petition that the order dated 26-4-2006 passed by the • 
FST was not challenged which holds the field.

him. In fact, he was exonerated from the disciplinary proceedings as 
there was no tangible material available on record. Therefore the 
representative of the Secretary. Cabinet Division, stated that the case of 
respondent would be.placed before the next meeting for consideration for 
promotion to the next higher grade. Appeal No.22(Q) C.S 2002 was 
disposed of vide judgment dated 16-5-2003 passed by the FST 
Islamabad. He has invited our attention that the learned Deputy Attorney 
General may be asked to show that there was any departmental inquirv 
pending against him. His case was not put before the CSB in Aree 
consecutive meetings i.e. 18-9-2003, 19-6-2004 and 1-11-2004. 
nierefore, the department had committed grave violation of the 
directions of the FST and failed to implement the Judgment in its letter 
and spirit. The respondent has not received any remarks recorded in the 
A.C.Rs. throughout his service career and deliberately withheld his 

^ promotion without any justification as his case was more bright than the 
case of his juniors who

1 ■!.mmmm a

5. Ms. Naheeda Mehboob, Ellahi, learned Deputy Attorney ’ 
General along with Mr. Tahir Mahmood, S.O. has contended that facts ^ 
are not disputed as the same were conceded before the 'lower forums.. .1
well as before the learned High Court but there is direction that the t ®lso attended National Institute of Public
respondent be promoted in the next grade i.e. w.e.f. 31-12-2001 as the ^ Administration (NIPA) course in grade ‘A’ and he was eligible to be 
promotion case of the respondent was deferred by the CSB on the ground pro™o*ed with other juniors who have been promoted earlier. He has

, that department contemplated disciolinary proceedings against.him. It is ® notification attaining the age superannuating
further contended that the High Court has no authority to issue directions - 3 * h " “““ stand- retired from gc'.crnmcnt eer/icc from tlm
to promote the respondent in the grade w.e.f. 31-12-2001 as such ; same date, 
power is vested to the CSB. Therefore, this portion of the order 1 
in the last two lines of the judgment may be set aside. On this point, I 
reliance was placed in the case of Government of Pakistan through ^
Establishment Division Islamabad and 7 others v. Hameed Akhtar Niazi, 3 
Academy of Administrative Training Walton. Lahore and others 2003 1 
PLC (C.S.) 212. 1

were

m
7. We have examined the orders of the FST and the documents 

placed on record as well as impugned judgment dated 14-9-2007 .passed
^ Bench in Writ Petition No 2146

ot 2006. After scanning the whole material available on record we are
f departmental authority failed to implement the order

factual position was conceded by the departmental in the
, ^ , , . , . « FST as well as before the learned High Court but the
6. Conversely, the respondent (Amir Zaman Shinwari) present in t implemented although the resnondent had nnt a

: person submits that Miscellaneous Petition No.l059 of 2005 was ^ regarding the pleas taken by the petitioner and the order of F^T dafH
■ premrred before tho FST, lokmahad.-gainst the Federation of Pehietan 26-4-200^ is holding field iL the

and after hearing the charge by mutual consent, the case was remanded | FST, the writ petition filed by the’Vespondem C
_ to the department to consider his case for promotion for the post of Chief f direction to the petitioner departaent to Lplement the H

Engineer (BS-20) m accordance .with law in the next meeting of the T " 16-5-2003 as well as the order dated 26^4 2006 nf ^
CSB-II. In case the respondent is for promotion the same may take effect ' immediate effect. The attitude of the denartment aiithnrif
from the date his juniors were promoted to the post of Chief Engineer I and injustice was made to the resnondent without was hostile 
(BPS-20) and miscellaneous petition was disposed of as per observation 1 Therefore, the Lahore High Court. Lwalpindi Bench eLiSaTe 
mentioned in the order dated 26-4-2006. It is further urged by the of the departmental authority issued direction fil ®.,*
respondent that his case was not considered and the attitude of the ; be promoted in the next grade with immedfate effect fro^sTSSl
departmental authority was negative to decide his case. Therefore, he with all back-benefits. The respondent is running sZ 2(il5^H
was deferred for promotion by the CSB-II held on 3-12-2001 only on the ; obtaining orders from FST and directions from the Lahme HinS^o^rt
ground that department contemplated disciplinary proceedings against 1 Rawalpindi Bench and his running is to achieve falutbt rights ^0^*0 ’ '

•j

orders were not
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m 2008] Fazal Ahmad Naseem Gondal v. Registrar, Lahore High 1145
Court (yaz-ul-Hassan Khan, J)

posting at place ‘^k'‘---PreSideilt anu otiiet mcnibcrs of DisLict Car at 
place “R” had been complaining against integrity and reputation of Civil 
Judge—Civil Judge in three transfer applications was accused of having 
flouted orders of District Judge and announced judgments despite stay 
orders of Appellate Court—Civil Judge had failed to clarify his position 
even though he had attended proceedings before Inquiry Officer and 
cross-examined witnesses—Supreme Court dismissed appeal filed by 
Civil Judge, [pp. 1146, 1147] A, B, C & D

Samiuddin Qureshi v. Collector of Customs PLD 1989 SC 335 
and S.M. Tufail Ahmad v. Kafiluddin Ahmad and others 1986 PLC 

' (C.S.)393 ref.

Si•j ii*» • •» •
■a —

1144■ SUPREME COURT MONTHLY REVIEW [Vol. XLl
\

a. In view of me foregoing reasons; we are of the view that there is 
no substance to set aside the judgments passed by the FST and impugned 
judgment passed by the Lahore High Court. As departmental authorities 
have unnecessarily dragged the case of the respondent and withheld his 
benefits. As the respondent has already retired 
emoluments shall be released within one month.

9. Accordingly, there is no merit in this petition and the 
dismissed. Leave refused.

H.B.T./F-7/SC

0fa161
11

ion 7-9-2007. his i
,1
i

same is

Leave refused.
Bara
iSi 2008 SC MR 1144

[Supreme Court of Pakistan]

Present: Abdul Hameed Dogar, C.J., 
Ijaz-ul-Hassan Khan. Muhammad Qaim Jan Khan 

and Ch. Ejaz Yousaf, JJ

FAZAL AHMAD NASEEM GONDAL—-Appellant

M. Zakria Sh, Advocate Supreme Court for Appellant (in allm
jjjjiiiaii

Appeals).

Qazi M. Amin, Additional Advocate-General Punjab and M. 
Akram, D.R. (Conf.) Lahore High Court for Respondent (in all appeals).

Date of hearing: 29th April, 2008.

JUDGMENT

. IJAZrUjL-HASSAN KHAN, J.— The above captioned appeals, 
with leave of the Court, have been filed by Fazal Ahmed Naseem 
Gondal, appellant, against judgments, dated 28-9-2007 passed by the 
Punjab Subordinate Judiciary Service Tribunal, Lahore High Court, 
Lahore, challenging appellant’s dismissal from service as well as adverse 
remarks recorded in his annual confidential reports.

2. Relevant facts giving rise to the filing of instant appeals are, that 
appellant joined Police Department on 2-10-1979 as Prosecutor and 
served the Police and Law Department for about 7 years. On 24-1-1987 
appellant was inducted in the Punjab -Subordinate Judiciary. Appellant 
while serving as Civil Judge-cum-Judicial Magistrate, Rajanpur, was 
served.'.vith a chargsr.sheet for. ‘jniscondi.!ct’,.and,‘ctyruption’ \yithin .the. 
purview of Rule 3(b) and (c) of the Punjab Civil Servants (Efficiency and 
Discipline) Rules, 1999. Regular inquiry was conducted and the Inquiry 
Officer found charges of ‘misconduct’ and ‘corruption’ proved against 
the appellant, recommended imposition of major penalty of dismissal 
from service and issued notice to appellant to offer his explanation 
against the proposed penalty. The appellant filed reply. After providing 
him opportunity of personal hearing, the Authority dismissed appellant 
from service. The appellant filed departmental review/representations 
which remained unresponded. The appellant, feeling aggrieved, 
preferred appeals. before the Punjab Subordinate Judiciary Service 
Tribunal, Lahore High Court, Lahore. Service Appeal No. 17 of 2004

m

m
REGISTRAR, LAHORE HIGH COURT--Respondent ^

Civil Appeals Nos.53, 54, 55 and 56 of 2008, decided on 29th April, 
2008. *

US

(On appeals from the judgments, dated 28-9-2007 passed by the 
Punjab Subordinate Judiciary Service Tribunal, Lahore High Court 
Lahore in S.A. Nos.49 of 2002, 17 of 2004, 11 of 2005 and 13 of 2005)’

Punjab Civil Servants Efficiency and Discipline) Rules, 1999--

v--Hi:-„3(bK.C),A,4r-5P(.inj3b.S)Jbojdtn?.te Service Tribu.ne' A'-* '
(XII of 1991), S.4—Constitution of Pakistan (1973), Art 212(3>--Civil 
Judge-cum-Judicial Magistrate—Dismissal from service—Charges of i 

mistronauet and c6rruption--Disn:iis'sal of appeal by Service Tribunal— 
Plea of Civil Judge that he had 25 years’ unblemished service at his 
credit without any complaint; that charges levelled against him were 
false; and that he was condemned unheard—Validity—While giving his 
findings. Inquiry Officer had considered reference sent by District and 
Sessions Judge, Resolution of District Bar and adverse remarks recorded 
in A.C.Rs. of Civil Judge, statements of prosecution witnesses and other 
material on record-Twenty one transfer applications containing 
allegations of corruption were made against Civil Judge during his

.... -

m
ilishers.
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Com sited Ito kis ,'11,''''“''“ CWi) wOUeLLl. ; *• “•'

S=k=£SE!c£S|’
sW^fSsSzS--^':)witnesses, have been arn ^“"buied iniurie! 4

complainant himself whijratrf^ Cou« an?^
categorically stated that h,. before the learnL ,

s~3|5=sissf
SSSS^BSSS^

f
W-'-l. '■ fpr IKhan,AnwarCh. M.

. Respondent No.2.
Rana Abdul Majeed. Additional P.-G. for the State.

Date of hearing; 23rd June, 2016.
ORDER j

MANZOOR AHMAD MA^ ^
along with his co-accnsed namely Z*.t. M^a^ No ^raoie, offence 
Majeed and Lai « *5 " IV^.P C . le^ered at Police,
under sections 302. 331 cKarjf The learned trial CourtStation Ahmad Yar. District ^ acquittii/ his co-accused,
vide judgment dated 2 - • ao21b'» P P oTand sentenced him
convicted the Rs.200,000/-
to s^fer imprisonment for h ^ ^ of Criminal Procedure, to
as compensation under section 5 ^YiwoI to undergo SI for six
the legal heirs of the decease . ^ e/iminal Procedure was
months. Benefit ’challenged ^is conviction/sentence
extended to him. The pet ^ whidh is pending decision. In before the learned ”‘6^ Court .^j J^iscellaneous application

r - So" - Hrc“« “of scmchcc .1,1 me H™,
disposal of his appeal but the same was nW g
Court Hence this petition for leave to app^l.
. Af.e. hcaiidg .^--riuroSrSpShl

AOR appearing impu/ned orders of the Courts below
the available record I®by us that, as per the FIR. the
with their assistance, ® precise allegation against him
petitioner was not armed w'^ y ^ ^ ^ Muhammad Majeed
fs that while h« from his arms, the
(since acquitted) caught hold . testicals. who fell down J
petitioner gave kick Wows on hjsjb through the statement of ; ;
and died B f vj^ ' ^otiducted Ihe ■ postmortem .
Dr. Muhammad ^ Muhammad Iqbal (complainant s .

-examination on the dea^ categoric^
father). In his X’ itive final opinion about the cause
stated that "it is correct that 4 _ accused of the petitioner namely . 
of death of deceased.^ allegedly armed with SoMi 1
Muhammad Zakir and Lai ® t ^ ^ to the j
at the time of occurrence an^ ^P^ ^^far Iqbal .‘j
complainant, whereas Laf^ L^o g
(PW2), have since been acquitte > attributed
perllMW S".o»s.1 m»«ly M«l,.mmaa Abte>

arms

•

I
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i■m
granted by the lecrncd-High..
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suspended. ’
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MUHAMMAD aTTIQue and

of 2009. decided
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on 21st July, 2016.
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2017) Executive District Officer v. Muhammad Attique 
(Iqbal Hameedur Rahman. J) '

[Vol. L 401SUPREME COURT MONTHLY REVIEW
400

' ' 2.' The concise facts of the instant appeal arc dial rcspoiideut No. I 
was serving as Kanungo and on 03.02.2005 the Departmental Promotion 
Committee recommended names of his colleagues for promotion as Naib 
Tehsildar, but his name

(On a
Punjab Service Tribunal
Punjab Land Administration Manual-

....para. Naib-lehsildar
serving as Kanungo was not ^ had already reserved name
as the Departmental ‘'^‘•l^/J^^l^^lTpromotion as Naib-tehsildar-. 
of one of hts senior colleague f P ^n^gally reserved by the

Departmental Promotion favouritism on the
respondent, which dear y * ^ Tribunal had rightly
part of the competent ‘^f.l^l'J^Zl ^spondent could not be 
observed that the only reaso f available posts of
considered for promotion ^ his senior colleague;, that said

nnuitnnntHnncomidmitnrp „
Besides senior ^as not working in his parent
ex cadre post gut of district, as .ke district was ineligible
department, therefore, he ^ghtly given directions to
for promotion-^-Service Tribujial Naib-tehsildar with
consider respondent of NaLtehsildar had been

[p. 401] A, B&c

was not considered for promotion. Being 
aggrieved, he filed a service appeal before the Tribunal, which was
accepted vide impugned judgment in the terms mentioned above. 
Thereafter, the appellants approached this Court by filing Civil Petition 

’ NO.917-L/2005, wherein leave was granted by this Court vide order
25.05.2009.

was

3. The only argument put forth by the learned Additional Advocate 
General for the appellants was that respondent No. 1 was Junior as such 
he could not be considered for antedate promotion with effect from 
03.05.2005. He further argued that no one can claim promotion from a 
specific date as the employees are always promoted on seniority-cum- 
fitness basis, as such the impugned judgment of the Tribunal may be set 
aside. On the other hand, the learned counsel for respondent No.l fully 
supported the impugned judgment of the Tribunal.

4. We have heard the learned Additional Advocate General for the 
appellants and learned counsel for respondent No. 1 and have also gone 
through the impugned judgment as well as material available on

■ the record, . . ,

5. It is apparent that there were five available posts of Naib 
Tehsildar in the district of Bahawalnagar, which had fallen vacant. We 
have noticed that a seat of Naib Tehsildar had been illegally reserved by 
the Departmental Promotion Committee for respondent No.2, which ^ 
clearly shows mala fide on the part of the appellant by favouring him. 
The learned Tribunal has duly considered this aspect of the matter and 
has observed as under:-

"10. The only reason for which the appellant could not be 
considered for promotion on 3.2.2005 was that one of the five 

■ • „ available.pps.ts ,of, Naib ^Tehsildar had been reserved for his
senior i.e., respondent No.5 who was senior to him. Admittedly 
respondent No.5 was not recommended for promotion in the 
meeting held on 3.2.2005 on account of pendency of an inquiry 
against him and so it was the appellant who could have been 
considered for promotion being the next in seniority. But as it 
was not done, this amounted to illegality, rather injustice."

6. Moreover, it had also been admitted that respondent No.2 was 
working against an ex-cadre post out of district Bahawalnagar, as such q 
was not working in his parent department, therefore, he being posted out 
of the district was ineligible for promotion.

.-iri

, Additional A.-G. and Rao M. Yusuf
Khan, Adv"Ltd (a^nt) for Appellants.

Court and Faiz-ur-

, ,Rehirnan,,Adyocaie-on-K
f hearing; 21st July, 2016.

.fi

. t.VDate o
BJUDGMENT

IQBAL HAMEEDUR RAHMAN. f

the leave of the Court, Je service Tribunal,
judgment dated 28.04.2(W8 P^® Tribunal"), in Appeal j
Lahore (hereinafter 1° ^ . g.j filed by respondent No. 1 das j
No. 1194/2005, whereby the antedated promotion |
been accepted with a direction ^ !
„,N.ibT.hsUto w^ex M ten’ «>' '“P™" *1

Kanungo).
Ithe vacancy 

(Muhammad Sarwar.
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I there were quite a few lapst , 'ffy tk-e revenue uuihorities in
I connection with the alleged surer on the tarnation-Stiit filed by
f. alleged donees was rightly dismissea- -Pki’Xt&n for leave 
r, dismissedby the Supreme Court accordingly, fr,-, 403JA
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7. In the above perspective, we are of the considered opinion that - 
the impugned judgment of the Tribunal is based upon proper appreciation 
of facts and law. The impugned judgment does not suffer from 
illegality or infirmity, therefore, in the circumstances, 
inclined to interfere in the 
being bereft of any merits.

MWA/E-5/SC

S
any

we are not = 
same. Resultantly, this appeal is dismissed ^

to appeal was

. Rai Muhammad TufaiJ. Khar Kharal, Advocate Sinrene Court 
for Petitioners.

' i-
Appeal dismissed. ^

Ejaz Anwar, Advocate Supreme Court for Respondent No.i. 

Date of hearing: 6th September, 2016 

ORDER
2017 S C M R 402

[Supreme Court of Pakistan]

Present: Mian Saqib Nisar and 
Manzoor Ahmad Malik, JJ

ALLAH DITTA ’and others—Petitioners '

versus

MANAK alias MUHAMMAD SIDDIQUE 
and others—Respondents

Civil Petition No. 422-L of'lbl5, decided on durseptember, 2016.

(Against the judgment dated 28.1.2015 of the Lahore High 
Coun, Lahore passed in C.R. No. 97 of 2005)

Gift—
-—Proof—Relationship between the alleged donor and alleged donees 
was of uncle and nephew(s)—Person depriving his own children and 
doling out his property to his nephews, seemed very unnatural 
conduct—Consideration for the gift as claimed by the alleged donees, 
that they had been looking after the alleged donor had not been proved "S 
un the record—AlUged Jonees asserted tha* the -:ft had been by 
the deceased in their favour and subsequently the mutation was

etttire evidence led by them they had not been able ig 
to prove through positive evidence the.day, venue, the persons in whose . 
presence the alleged gift was made, the time thereof, the month and, 
year and even the consideration—tehsildar who sanctioned the 
mutation 'appeared and deposed that the mutation was validly attested, 
however such statement simpliciter by itself would not serve the purpose 
of the alleged donees who as beneficiaries had to prove the gift in 
unequivocal terms, particularly considering the fact that the Revenue 
Officer never stated that he knew the alleged donor personally or.that ^ 
the gift for valid consideration was made in his presence—Besides

MIAN SAQIB NISAR, J.—The petitioners claim to be the 
donees of the suit property, which according to them was gifted by 
Abdul Haq, their uncle, and a gift mutation to that effect bearing No.740 
dated 15.12.1990 was attested. Respondent No.l (respondent), the son of 
Abdul Haq, after the demise of the alleged donor challenged the gift on 
the ground of fraud and misrepresentation which was contested by the 
petitioners and the learned Trial Court after framing of issues 
recording of evidence dismissed the

and
same. The appeal filed by the 

respondent also could not succeed, however, in the revisional jurisdiction 
invoked by him the learned High-Court-set aside the concerrer.: dc-rccs 
and has dismissed the suit. It is submitted that the revisional judgment is 
founded upon misreading and non-reading of the. evidence. The 
concurrent findings of the courts below could not be upset only for the 
reason that on reappraisal of evidence a different conclusion could be 
drawn by the learned High Court.

••4s
■'

■ 3 2. Heard. We find that the instant case is founded upon misreading 
and non-reading of the evidence on the record which lapses have been 
cured by the learned High Court. In this context, it may be mentioned 
the relationship inter se the alleged donor and the petitioners is of uncle 
and, nephew(s). The consideration for the gift as alleged by the 
respondent, that’ he has been looking after Ihe alleged donor has'not been 
proved on the record. It seems unnatural that a person could deprive his 
own children and dole out the property to others, may be nephews. The 
alleged donor had his own children; besides the mutation of transfer of 
immovable property is only a manifestation of the oral transaction and it 
does not carry any presumption of correctness, particularly in the 
circumstances when it has been assailed by the person affected by the 
same. In the instant case, the petitioners assert that a gift had been made 
by Abdul Haq deceased in their favour and subsequently the mutation 

attested, but ih the entire evidence led by them they have not been 
able to prove through positive evidence the day, venue, the persons in 
whose presence the alleged gift was made, the time thereof, the month

. t*
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SUPREME COURT MONt/iLY REVIEW IVol. ^ 2008]1534V. Sabir All V. Government of the Punjab 
(Muhammad Nawaz Abbasi, J)

2008 S C M R 1535
[Supreme Court of Pakistan]

Present: Muhammad Nawaz Abbasi and M. Javed Butiar, JJ

Dr. Syed SABIR ALI—-Appellant

versus

Control of Narcotic Substances Acy(XXV of 1997)—

—-S. 9(c)—Constitution of Pakistan (1973), Art. 185(3)—Contentions^ 
were that the samples of 1 Kg. eacp of the contraband material separated.3 
for chemical analysis from each hkg were not sent to the Laboratory for.S 

'[examination and tljat the report 01 the Chemical examiner was neither on'^ 
the prescribed pro-forma of Exaise Muharrer Form nor signed by Uie ’d 
Chemical Examiner,Vather it had been prepared on a Form of Excise. 
Manual in the Excise\office and was signed by the Excise Inspector— 
Leave to • appeal was granteo to accused, inter alia, to consider^ 

■the above aspect of the matter for safe administration of criminal Justice.. 
[p. 1534] A & B \ /

Malik Kabir, Advocate Supreme Court for Petitioner.

, Muhammad ZamanNBhatti, Advocate Supreme Court for the-

IS

,1 •

I ^ GOVERNMENT OF THE PUNJAB through 
B Health Punjab and others——Respondents
B Civil Appeal No.327 of 2003, decided on 25th October, 2005.
I (On appeal from the judgment of the Punjab Service Tribunal
I dated 4-11-2002 passed in Appeal No.2490 of 2002).

I

4

^ Civil Servants (Appointment, Promotion and Transfer) Rules, 1973_
: —-Rr.

. tdi State.
7 & 8—Constitution of Pakistan (1973) Art 2P(3)- 

Promotmn-Considerations for-Appellant, having superannuated 
I retired from service, whereas he was due for promotion much before his 
I retirement, but was not considered for said promotion on the ground that 
[ a restraint order was passed by Service Tribunal in another appeal- 
e Order in said appeal was passed to nroteci the riphis r-CPDJpoiron, -.-j 
. authorities were not at all restrained " ...................

■ 7
■f RDER
.t ■

ABDUL HAMEED/DOSAR, J.— Petitioner, Hashmatulalh, | 
seeks leave to appeal against the judgment dated 28-9-2004 of a learned | 
Division Bench of the Lalmre HiM Court, Lahore whereby Criminal, | 
Appeal N0.T754 of 2002 / preferred Dy him was'ulsmisseU auu ais- , 
conviction under section 9(c) of the Control of Narcotic Substances Act, 
1997 and sentenced to suffer imprisimment for life and to pay fine of‘ I 
Rs.50,000 or in default payment of fine to further undergo six months’ 1 
R.I. awarded by the learned Additional Sessions Judge, Sheikhupura J 
were maintained. / \ i

to consider appellant in present 
appeal for promotion in his own right—Appellant was wrongly prevented 
to get next promotion and discharge the higher responsibilities 
of which he was as a result

"ot ottly deprived of his legitimate right of promotion 
; but was also caused permanent loss of pensionary benefit of higher 
^ grade—Departmental authorities were directed by the Supreme Court to 
^ consider case of appellant for promotion as per his entitlement in 
f complete the process within specified period.

f Dr. Mohyuddin Qazi, Advocate Supreme Court for Appellant.
J Sysd Sajjad Mussoiu Shall, rt.A.-G. lor Respondents.
I Date of hearing; 25th October, 2005.

J JUDGMENT
; MUHAMMAD NAWAZ ABBASI, J.- This appeal by leave of

- grievance of having not considered for promotion 
I was dismissed. Leave 
#20-2-2003 as under:---

I “Leave is granted to inter alia consider

2. Learned counsm for the petitioner mainly contended that 
though samples of r Kg. each were separated for chemical 
analysis from each bag but the sam^ were not sent to the 
laboratory for examination. According him, the report of 
(Chemical Examiner tb Government of PuAjab are neither on the 
prescribed pro forma / of Excise Muharrier Form nor signed by the 
Chemical Examiner. On the contrary, it has been prepared on a Form of 
Excise Manual and in the Excise Office and signed by the Excise- 
Inspector. I

3. Accordingly,/ leave to appeal is granted, inter alia, to consider 
the above aspect of the matter for safe administration of criminal; 
justice. / by the appellant for the 

as per his entitlement, 
was granted in this appeal vide order dated-I N.H.Q./H-39/SC Leave to appeal granted

I

that in the absence of
SCMRI
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injunctions qua the petitioner, the Departmental Promotion 
Committee was justified in'not considering his case for the sake 
of promotion when the vacancy was already in existence. ” J

2. The appellant, having superannuated, retired from service |
on 2-6-1999 whereas he was due for promotion much before his | 
retirement but was not considered for promotion on the ground/' 
reason that a restrained order was passed by the Tribunal in another i 
appeal. j

3. The learned counsel for the appellant has contended that the'j 
Department by misconstruing the order passed by the Tribunal in Appeal q 
No.2095 of 1998, withheld the promotion of the petitioner and deprived i 
him from a legitimate right to hold the higher post and the consequential j 
benefits. The Tribunal passed the following order in C.A. No.2095 of 
1998:—

K 2008 S C M R 1537

B; [Supreme Court of Pakistan]
B Present; M. Javed Buttar and Saiyed Saeed Ashhad, JJ

B SHAFI MUHAMMAD and others-—Petitioners

B versus
J; MUHAMMAD ISMAIL and another-—Respondents

E Criminal Petition No.29-K of 2005, decided on 6th July, 2005.

i (On appeal from the judgment, dated 4-4-2005 passed by High
P Court of Sindh, at Karachi in Criminal Transfer Application No.7 of 
I 2005).
I Criminal Procedure Code (V of 1898)—

f —-S. 526—Constitution of Pakistan (1973), Art.l85( 3)—Transfer of
r case—Accused were not granted any hearing by High Court while
f transferring this trial from one District to another District—Counsel for
I both the parties had agreed to the remand of the case—Impugned order
I was COnsequently..set.aside-r-Compl?inant’c apnliration fnr transfer of the
{• case was directed to be decided afresh on merits by the High
j Court after granting hearing to both the parties—Petition for leave to

appeal was converted into appeal and allowed accordingly in the said 
terms, [p. 1537] A

Abdul Majeeb Pirzada, Advocate Supreme Court and Akhlaq 
j Ahmed Siddiqui, Advocate-on-Record for Petitioners.

Suleman Habibullah for Respondent No. 1.

Nemo for Respondent No.2.

I' - -ORDER- _ '......... ... ...
I The trial, which is being faced by the petitioners, has been
p- transferred from one District to another through die impugned order 

without granting opportunity of hearing to the petitioners/accused. So 
much so, they were not even made party to the proceedings and no 
notice was issued to them and apparently the impugned order has been 
passed because the Law Officer gave consent for the transfer of the trial 
to Sessions Judge, Malir, Karachi.

We have heard the learned counsel for the petitioners as welt as 
leariied counsel representi.ng respondent No. 1/complainant. Since the A 
petitioners were not granted any hearing at the time of passing of the

srMx

!il I
:#»

“No adverse action to the extent of the appellant shall be taken.” ■

This.order was passed to protect the right of appellant in thelj 
- above referred appeal and respondents were not at all restrained not to Bj 

consider the appellant in the present appeal for promotion in his own |
right. .............. ... ................... . ....

4. The learned A.A.-G. without justifying the action of the’^l 
Department; has contended that the appeal of the appellant before the'Tl 
Service Tribunal was time-barred. We are afraid the question of 
limitation was not taken before the Tribunal and the point, which was hqt^J 
raised before the Tribunal, cannot be allowed to be taken before this'g 
Court in appeal.

5. The entitlement of the appellant for promotion was not denied 
rather the process of promotion was withheld on the excuse of above 
referred order of Tribunal. We having considered the matter, havi, 
found that the appellant was wrongly prevented to get next 
promotion and discharge'tfte'fiigher responsibiiities as a icsulL of which 
he was not only deprived of the legitimate right of promotion but was

-also caused permanent loss of pensionary benefit pf the higher grade. In 
view of the above, we direct that Departmental Authorities should 
proceed to consider the case of appellant for pro forma promotion as per 
his entitlement in accordance with taw and complete the process withW 
three months. This appeal is accordingly allowed with no order as td 
costs.

H.B.T./S-143/SC

•t

;■

I
I

m
Appeal accepted;

':1.
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

/Z - 4 -No. VS 7 /ST Dated /2Q19

To,

The Regional Police Officer, 
D.I.BChan Range,
D.I.Khan.

SUBJECT:- ORDER IN APPEAL NO. 1107/2017. MUHAMMAD HUSSAIN JORH VS GOVT.

I am directed to forward herewith a certified copy of Order/Judgment dated

26.03.2019 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

REGISRARt
KHYBER PAKHTUNTKHWA 

SERVICE TRIBUNAL 
PESHAWAR

1


