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§ of the police attacking peaceful
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right before Iftar in Hayatabad,

Pakistan. The use of unnecessary

force is prohibited by international
law and the incident must be
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GOVERNMENT OF KHYBER PAKHTUNKHWA
INFORMATION & PUBLIC RELATIONS
DEPARTMENT

&E-

Dated Peshawar the 3™ July, 2020
OFFICE ORDER T

/

[ g TON S
go.SQiEstt:(lNF)4-115/Inq1.1iry/201.8: Whereas Mr. Syed Anwar, Ex- Assistant of the Directorate.
Pel?lela Informapgn & Public Relations, Khyber Pakhtunkhwa was proceeded under the Khyber
akhtunkhwa Civil Servants (Efficiency & Discipline) Rules, 2011 by the Directorate General

- g t

3. AND WHEREAS. the appellate authority heard the ex-official in person and also perused
thg record~on file. During the hearing, he did not put before any new defense rather requested (o
withhold the proceedings on the plea that the case is subjudice in the court of law. He further |
:‘.equesdl?g _for yet ~apother_ﬁcllaﬁn‘cqe__lg _mend his ways and would restrain from such illegal acts in A
ULUTE, T )

4, AND WHEREAS. the representative of Directorate General Information & PRs further B

produced fresh posts _Qf the ex-official on the same lines which testifies that he is not mending his .‘
ways rather finding lame excuses. T T — |
‘ L

S AND WHEREAS. the stance of the ex-official that the matter is subjudice. is not tenable as) v
the court is looking after the criminal aspect of the matter, whereas, the instant case is of disciplinary}
nature under Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules, 201 1. AN

yber e e

0. NOW THEREFORE, I, in capacity of the Appellate Authority. after having perused the
record, explanation of the accused official and hearing him in person. and in exercise of powers
under Rule (5) (1) (c) of the Khyber Pakhtunkhwa Civil Servants (Appeal) Rules. 1986, am pleased
to confirm the major penalty of removal from service upon the accused official by the Directorate-
General Information & PRs. A T

-sd-

SECRETART ’

GOVT. OF KHYBER PAKHTUNKHWA, o
INFORMATION & PUBLIC RELATIONS DEPARTMEN?

11 ~rd 2
I ndst: No. SO.Estt:(INF)4-115/2018 Dated Peshawar the 3 July, 20 0 -

Copy of the above is forwarded to the :- o | .
General, Directorate General Information & Public Relations Khyber

i. Director h ¢
/ lelkhtunkhwa wi/r to his letter No. [NF/Estt:/PF/1779 dated 157 June. 2020.
htunkhwa. Information & P.Rs Department.

——

7 PSS to Secretary to Govt. of Khyber Pak
2. PSte | o D »
M S)'ed Anwar Ex- Assistant of the Directorate General information & Public
. Oy [AY 3N v
Relations, Khyber Pakhtunkhwa.
—‘g=f§2§§§§§§§§:/h1;?f?1-—f-"221/
SECTION OFFICER (ESTABLISHMENT)

b9\
y ( 5 } o
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_BEFORE THE JUDICIAL MAGISTRATE o
S PESHAWAR =~ = . |
A ; 3
! : S
Hazrat Noor S/0 Jannat Noor R/o P.O Miranshah Tehsil Thappi
District North Waziristan Agency. ; e S
| : Acc_uséd/?gtitionér ,
1. Principal Abdul Saeed Supemsor Exammanon GHSS III L | ;
Peshawar. S A
2..The State L o .fg,,' :j(“ Care e
S . BT I (e e
. Resporidents . -
"‘": \
Pl

APPLICATION U/S A Cr.PG.; i
FOR THE ACQUITTAL _OF THE
ACCUSED/PETITIONER ON _THE S
AVAILABLE RECORD IN A CASE - B
FIR_NO 412, 1 DATED 04-12-201_8_,' .

‘llfiulaggm_&[ﬂl[mg PPC OF -
POLICE _ STATION .. GULBERG "

PESHAWAR, - o

RESPECTTULLY SHEWETH

.
it m%"i \

" Hon’ble Court which is ﬁxed for today 10. 02 :2021, %

2. That the accused/pentloner request before’ 1
Hon'ble Court, for his acqulttal under ecnon 24
Cr.PC on the following groundb mter aha ‘

A. That the accused/petltxoners are 1nnocent already on

/il and falsely -been unphcated and charged in the'

- N (-f,j‘;,j_: . .- ~.instant case.

_’w “" .

" B.That the instant casé is in the stage of'; ecordmg,
witnesses but continuously . lmgenng on the part of ;




.-

¥
A el

g0

¢ isarnin
ey, SpOEd e

*F. That the complamant seems né

J. That' the sto'ry narrafed by theZp

years.. ! N {;

C. That except the bare & mare all atlonsv

f | L
is no material ewdence avallablﬁ on the'r
- 4 |1

connect the accused/petlnolners with th ‘ c mmis
alleged offence. . 1

u
|
I

1
D. That there is no mdependent W1tness who are rlead to
come up and reco ‘

‘rld his ev1d(’!:" : befdre th1s Hon tble
“Court, therefor% ﬁrb'secuhon i 2
record is ewdeng‘,

1
E. That the charged has been fram‘éd on“"

yet no. prosecutlon ewde‘-hce ; has be,_,
stdtement before thls Hon’blef Jou

court proceedings and trylng _to 'mge'
case that leads waste of precxous t1m
Court '

G. That after frarmhg of charges ‘Numbe i
been served to thé complamant» and
witnesses but of no avail.

H. That no 1ncr1minaing arhcles nas:
the personal possessmn of ac,
above noted case. ;

I

| |

L. That material avallable on' ﬁl
and based 01’1 ¢ person

accused/ pet1t10ner 5on thei

accused/ petmoner because the case i ,tofall‘
personal grudges !
i
|
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' M That other 1egal and factual groufnd not me

any stage‘sof the case, even after 'framing" f the; hat |
. 0 ! ' , i'f' “!Iﬂ'ul”! i
) RN fﬁ'i"'l' U

[ B A
ntioned here : - .

IR N TR
:;ﬁi's‘tbg{ no .,
g s L

acceptance 1 }

Accuse /Petltione
]l} ) s chl "h il
ar es




) Inthecourtof . , ' “'.r"'} " o W

SANA ULLAH KHAN JUDICIAL MAGISTRATE-VIII S O
PESHAW R
ORDER ' L ,

20/02/2021 o C T
SPP Naseeruddin Shah for the State hresent.;A!(:‘cl‘Jsed Hazrat
| Noor and Said Anwar present on bail alongwith their counsel namel;' Syed
Mansoor Salam Advocate. Accused Mumtaz still abscoriding,
Complainant and PWs not present. ‘ i |

Arguments on the application heard and ;ecord peﬂmsed..

Facts of the case are that the acchsed 'facirig' trial were
charged for cheating and 1mpersonatloh for atlter‘nptmg exammatlon of
Tehsildar and Naib Tehsildar held 1hrough Pubhc Serv1ce Comm1sswn '
Peshawar as a fake candidate instead of a candidate thh name Hazrat
Noor/accused facing trial by the complainant. Both of them were arrested
in the instant case FIR No.412 dated 05/12/2018 u/s 419- 420-468 471 109
PPC of P.S" Gulberg. During interrogation, the accused facing trial
disclosed the name of accused Mumtaz s/o Ghulam Hahib who' was an '_i
employee of Public Service Commission Peshawar and helhed the'm in
committing the offence. The said co-accused ‘Mumtaz still absconding.
ﬁoth the accused facing trial were later released Ioh bail. Aﬁ‘er completion

_ & ]
"ot mvestlgatlon complete challan has been submitted by the’ prosecutlon ) '

L) sdorthe extent of . accused facing trial while challan uw/s 512 CrP C also ;

u(

submitted agamst absconding accused.

Accused facing trial appeared during trial and after
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753 2021

. ap
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accused facmg trial was framed o 121/09/2019 .

.Cr.]ID.C also ;nmated ‘aga‘ins; ajbs,conding‘ -',a,c;:j@ﬁéed IV'

'
t .

|

18/07/2019 and the prosection was allowed to pro

ﬁiai +1 .

absentia and in presence of accused 1acmg

has been exammed by t}le pLESECutlcm ﬁi; 4 art

h I i

Wy other pnvaft{P nes
1 B ‘4 :

the prospection to pro'v'e .the- charges le

nelther comp]amant nor

tl ough false means. Though both the

co nplamant ditectly but hL &as not bbt
i I
“the accused durmg trial désf

h

#

1




£ 3
the accused facing trial are habitual oﬂ'enders or they reniained:irivolved in » ' >
v L ,,. ’ %

the commission of like offences. Even otherwise IO durmg the

| t
t

' mve-suganon failed to col]ect any sufﬁcient materlal whlch could show"

I
'

that the accused facmg trial Sald Anwar was present m the alleged

examination or he was in possession of any document which:cou’ld show
that he was appeared and attempted the exams of Tehsilvdarl‘i and' Naib .
Tehsildar on behalf of accused facing trial Hazrat Noor. Thé FIIi was
: lodged against the accused facing trial on 05/12/2018 with a delay.of one
day without explaining sny plausible re_eson. The prosecutioh is elways
burdened with heavy responsxbxhty to. prove gullt of accused through
cogent and convmcmg ev1dence whereas smgle doubt about the gullt of

accused is sufficient for their acquittal. In the instant case lf thls Court

proceed with the subject case and record the statements of rest of the PWs

?

even these would not be sufficient for the conv1ction of accused facing
| ~ trial. i

Though in the subject case the statements of the prosecution
] .

© .. witnesses have not yet been recorded but use of words “at any stage” in

section 249-A Cr.P.C indicate the intention of legislature that such order

could be passed even before recording of evidence, if the facts of the case

are such that the Court is satisfied that no useful purpose would be served

by prosecution further in the matter. ' S

In the attending circumstances as dilated upon above, the
ife case of prosecution stands upon insufficient and trembling evidence
. ,{-?-' .:5" ‘%I ’/,0
Y -0+ which could not result the conv1ct10n of the accused facing trial rather

further proceedings in the case would be just a futility, therefore, the




"1} '

4 o | ,.' ',r",l u.; .
- e e
b . |l

accused namely Hazrat Noor s/o Jamat Noor and Sald Anwar s/o Mir:

| V

Khanan charged in case FIR No. 412 dated 05/12/2018 U/S 419-420-"'

468-471-109 PPC of PS Gulberg, Peshawir dre h‘grepy 'acquitted_

_ : I
under Section 249-A Cr.P.C. Their Sureties are a!so discha‘rg'ed from the
liabilities of bail bonds.

PWs to the extent of abscondmg accused Mumtaz be notlced
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[Supreme Court of Pakistan] (&) ;A\/f ) A Lgu el
Present: Muhammad Bashir Jehangiri, Munir A. Sheikh aYe (OOWJYO\MJL
and Nazim Hussain Siddiquiiv, J7

ATTAULLAH SHEIKH---Petitioner

yersus d

_ \
(ﬂ#cp@ A/P /P’d}&\wt/
WAPDA and others---Respondents

Civil Appeal No.668 of 1999, decided on 20th September, 2000.

(On Appeal from the judgment, dated 1-9-1997 passed by the Federal Service Tribunal in Appeal
No.295(L) of 1997).

(a) Constitution of Pakistan (1973)-—

----Art. 212(3),75'1fl}l}ﬁlﬁm¢nﬁﬁl(~ Rules, F.R.' No.54(b)---Leave to appeal was granted by Suprelﬁe Court to
consider if FR. No.54(b) already having been declared as repugnant to Injunctions of Islam as per
judgment of Supreme Court reported as Dr. Muhammad Islam, Instructor, Animal Husbandry In-Service

Training Institute, Daudzai, Peshawar District v. Government of N.W.EP. (1998 PLC (C.S.) 1430) could
be invoked. -

Dr. Muhammad Islam, Instructor, 'An_inia’l Husbandry In-service Training Institute Daudzai,
Peshawar District of N.-W.F.P. (1998 PLC (C.S.) 1430 ref.

(b) Fundamental Rules----

FR. 54(b)—--Péy and allowances, grant of---Period of absence from duty- --Entitlement of reinstated
civil servant---Scope---Authority under the provision of F.R.54(b) of Fundamental Rules may withhold:
part of allowance and pay of a Government servant on his reinstatement---Rule 54(b) could be invoked by

the Departmental Authority in appropriate cases--Where the civil servant is not honourably acquitted and
his case is not covered by F.R.54(a) of Fundamental Rules, Revising or Appellate Authority may under
the provision of F.R.54(b) of Fundamental Rules, still grant to the civil servant for the period of his
absence from duty such portion of such pay and allowances as the Authority deems fit---Normally the
period of absence from duty in a case covered by F.R. 54(b) of Fundamental Rules is not to be treated ‘as
period spent on duty, but in deserving cases, the Revising/Appellate Authority can direct so. g

(¢) Criminal trial---

----Acquittal---All acquittals are "honourable"

and there can be no acquittal which can be termed as
"dishonourable".

Dr. Muhammad Islam, Instructor, Animal Husband

ry In-service Training Institute Daudzai’: Peshawar
District of N.-W.F.P. (1998 PLC (C. S.) 1430 ref. '

(d) Fundamental Rules---

---- F.R. 54---Pay and allowance for
Civil servant was reinstated in ser
allowance only to the civil servant-

period of suspension---Acquittal of civil servant from criminal case---
vice after acquittal from a criminal case---Payment of subsistence
--Validity---Where the criminal charges were not established before a

1of4 o
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competent Court of law and the civil servant was ac

proceedings exactly on the same charges, would be wholly irrelevant 'and unjustified---Cjvil servant was
acquitted by the competent Court of law which woul

d mean that civil servant had not been suspended and
would be entitled to all pay and allowances admissible under the rules, minus the amount which the civil
servant had already drawn.

quitted on those specific charges, the departmental

Dr. Muhammad Islam, Instructor, Animal Husbandry In-
District of N.-W.F.P. (1998 PLC (C.S.) 1430 and Gove
PLD 1994 SC 72 ref. , . ,

service Training Institute Daudzai, Peshawar
mment of N.-W:F.P. v. .A. Sherwani and another

Y

Ch. Amir Hussain, Advocate Supreme Cotirt for Appellant.
Muhammad Sharif,, Adygcgte Supreme Court for Respondents.

Date of hearing: 20th'SeptémBér,'2000.
JUDGMENT """ e o
NAZIM HUSSAIN SIDDIQUI, J.----This, appeal with leave of this. Court is directed against the
Judgment, dated 1-9-1997 passed b

y learned Federal Service Tribunal in Appeal No.295(L) of 1997,

2. Leave to appeal was granted to consider if the Fundamental Rule No.54
declared as repugnant to Injunction’ of Islam as

elevant for this case are reproduced below for
reference:----

"ER. No.53.--A Government servant under suspension is entitled to the following payments:--

(a) In the case of [an employee of the Armed Force
pay and allowances to which he would have been e
employment.

s] who is liable to revert to Military duty, to the
ntitled had he been suspended while in military

(b) In the case of a Government servant
he shall be entitled to full amount of his
under the contract of service, during the

under suspension, other than that specified in clause (a),

salary and all other benefits and facilities provitded to him
period of his suspension. ‘

"F.R. No.54.--Where a Government servant has bee

n dismissed or removed is reinstated, the
revising or appellate authority may grant to him for the

period of his absence from duty--

(a) if he is honourably acquitted, the full pay to which he would have been entitled if he had not

been dismissed or removed and, by an order to be separately recorded, any allowance of which he
was in receipt prior to his dismissal/removal; or

(b) if otherwise, such portion of such

pay and allowances as the revising or appellate authority
may prescribe. ' ‘

In a case falling under clause (a), the period of absence from duty will be treated as a period sent on duty.

In a case falling under clause (b), it will not be treated as period spent on duty unless the revising
appellate authority so directs.

Explanation.----In this rule, "revising authority" means the "authority" or "authorised Officer" as
defined in the Government

. Servants (Efficiency and Discipline) Rules, 1973, who passes the final
order on the case and not the authority who passes an order on appeal. "

20f4

AIAIAAA YT A o .



Ca;se Jydgement | e | ‘ 57
j . http://plsb ' -
H p://pls eta.com/LawOnline/law/content?.].asp?Casedes=2OOIS7‘

5. He on 8-5-1982 was suspended and reinstated on 4-11 '
| e [ : -11-1982. Again on 20-8-1984 h
and reinstated on 20-9-1993. While reinstating, 5 © Was suspended

! -1993 T the respondent No.3, Superintendin inee
WAI?DA, Multan Circle, Muitan ordered ’[hf_i_t nothing shalr; be paid to the a;?pellant oveg; fr?dgzltfg\r/e(:;h)e,
sub.smtence allowance already paid to him during suspension period. On the contrary, the appellant
claimed that he was entitled to full dues during the suspension period and above order denying him any
payment over and above the subsistence allowance

. » was contrary to law. He preferred departmental appeal
on 11-10-1993, which was rejected on 5-6-1997. The department maintained that respondent No.3 had
rightly held that the appellant was not entitled to any amount over and above the subsistence allowance

already paid to him. A plea was also taken by the department that the appellant was simultaneously

proceeded under WAPDA (E&D) Rules and was reverted as LDC for one year, hence was not entitled to
full dues under F.R. No.54(b).

6. The matter was taken up to the Federal Service Tribunal and learned Tribunal maintained the above
order and rejected the appeal by the judgment, which has been impugned in this appeal.

7. Adverting to the leave granting order, it is noted that the leave was granted to consider whether under

the circumstances, Rule 54(b) could be invoked. It is significant to note that in the case of Dr.. Muhammad
Islam the following was observed:--

"It may also be noted that the provisions of F.R. 54(a) have been .declared un-Islamic by the
Shariat Appellate Bench of the Court vide Government of N.-W.F.P. v. [.A. Sherwani and another
(PLD 1994 SC 72). In other words, the F.R. 54(a) under which the appellant has been deprived of
his pay and other financial benefits, does not exist on the statute book, It is admitted by the learned
counsel for the parties that term "acquittal" shall be pressed into service."

8. It appears that in the case of Dr. Muhammad Islam reliance was I placed upon the case reported as
Government .of N.-W.FP. v. LA, Sherwani and another (PLD 1994 SC 72). In the latter case the
Fundamental Rules under consideration was 53 and not 54. Both the rules are on the statute book. The
scope of both these rules is distinct. Under the existing rule 53(b) a Government servant under suspension
shall be entitled to the relief mentioned therein. In fact, since 21-9-1994 when clause (b) was substituted
by S.R.0. 1173(1)/94, a Government servant under suspension shall as a matter of right, be entitled to full
amount of his salary and all other benefits and facilities provided to him under the contract of service.

9. The import of F.R. No.54 (b) is that an authority may withhold part of allowance and pay of a
Government seivant on his reinstatement. This rule may be invoked by the departmental authority in
appropriate cases. It is noted that under clause (b) of F.R. No.54, if the Government servant is not
honourably acquitted and his case is not covered by clause (a) of said Rule, still the revising or appellate
authority may grant to him for the period of his absence from duty such portion of such pay and
allowances as it deems fit. Normally the period of absence from duty in a case covered by clause (b) is not
to be treated as period spent on duty, but in deserving cases, the revising/appellate authority can so direct.

- 10. It is an admitted fact that the appellant was acquitted by learned Special Judge (Central), Multan from
3of4
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the charges which were levelled against him. This Court, in the case of
down a dictum that all acquittals are "honourable”
as "dishonourable".

Dr. Muhammad Islam has laid
and there could be no acquittal which I could be termed

11. SGA&I Department, Government of Punjab

.'T\-nnﬁ

» in Curricular No.1-90/87, dated 4-2-1988 on the subject
reatment of period under suspension’ stated:-- ~ ‘
"It has been decided that since a person ac
no judicial remedy available to him to
including those based on benefit of doubt

quitted by the Court by giving him benefit of doubt has
get such acquittal declared as honourable, all acquittals
should be treated as honourable for the purposes.”

A , ;
12. Learned Service Tribunal declined the relief to the appellant on the basis of its judgment in Appeal
No.246(L) of 1992, wherein it was held that where a penalty is imposed under the Efficiency and
Discipline Rules, the appellant would not be entitled to full emoluments of the period of suspension. It

was also held that for entitlement to full pay, acquittal should not only be in the criminal case, but also in
the proceedings under the Efficiency and Discipline Rules.

against the appellant in the departmental proceedings. On the contrary,
was the same and action against appellant was taken on the basis of said
criminal charges are not established before a competent Court of Law
those specific charges, the departmental ‘proceedings exactly on the s
irrelevant and unjustified. Since the appellant was acquitted by the Co
deemed that he had not been suspended and would be entitled to all pay
the rules, minus the amount which he had already drawn.

it is evident that subject-matter
criminal proceedings. Where the
and the accused is acquitted on
ame charges, would be wholly
mpetent Court of Law, it shall be
and allowances, admissible under

14. Under the circumstances, the im

pugned order of the Tribunal is set I aside and the appeal. is allowed
with above observations. :

QM.H./M.AK/A-102/S Appeal allowed

40f4
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D 2UG-A e 245k
~ PLD 2010 Supreme Court 695 ' /ng/{,,L;«ﬁ—mp >

Present: Tassaduq Hussain Jillani and Asif Saeed Khan Khosa, JJ

(EﬁAiRMAN AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN and another---
Appellants

Versus o | CW MW/B,

MUMTAZ KHAN---Respondent T

Civil Appeal No.589 of 2002, decided on 8th April, 2010.

(On appeal from the judgment dated 3-7-2000 of the Federal Service Tribunal Islamabad passed in
Appeal No.81(P) of 1999). : '

(a) Service Tribunals Act (LXX of 1973)--

----S. 4---Penal Code (XLV of 1860), S.53---Constitution of Pakistan (1973), Art. 212 (3)---Leave (o
appeal was granted by Supreme Court to consider; whether appeal before Service Tribunal was not time
barred; whether convicted person, who was released after payment of Diyat amount could be said or could
be declared as a person acquitted honourably and in that eventuality could such person, who was released
on payment of Diyat, was liable to be reinstated into service; whether payment of Diyat could absolve a
person from accusation of murder; and whether respondent was an acquitted person or was a convicted
person even after payment of Diyat.

(b) Penal Code (XLV of 18460);--

----Ss. 309 & 310-Criminal Procedure Code (V of 1898), Ss.249-A & 265-K--- Islamic law---Crime and
punishment---Acquittal---Scope---Benefit of doubt---Prior to introduction of Islamic provisions in Penal
Code, 1860, acquittal of an accused person could be recorded when prosecution failed to prove its casc
against him beyond reasonable doubt or when faced with two possibilities, one favouring prosecution and
the other favouring defence, Court decided to extend benefit of doubt to accused person--Acquittal could
also be recorded under S.249-A, Cr. P. C. or S.265-K, Cr. P. C., when charge against accused person was
found to be groundless or there appeared to be no probability of his being convicted of any offence---
After introduction of Islamic provisions in Penal Code, 1860, it has now also become possible for accused
person to seek and obtain his acquittal in a case of murder either through waiver/Afw under S.309 P.P.C.
or on the basis of compounding/Sulk under S. 310 P.P.C.---In case of waiver/Afw acquittal can be carncd
without any monetary payment to the heirs of deceased but in case of compounding/Sulh an acquittal may
be obtained upon acceptance Badal-i-Sulh by the heirs of deceased from the accused person.

(c) Penal Code (XLV of 1860)---

- ----8s. 53, 299(e), 310(5) & 323---Diyat’ and "Badal-i-Sulh'---Distinction---Concept of Badal-i-Sulh
is totally different from the concept of Diyat inasmuch as provisions of S.310(5), P.P.C. and the
Explanation attached therewith show that Badal-i-Sulh is to be "mutually agreed" between the
parties as a term of Sulh between them---Diyat, under S. 53, P.P.C. is punishment and provisions of
S.299(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diyat is to be fixed by Court.

(d) Penal Code (XLV of 1860)---

----S. 310 (5)---Criminal Procedure Code (V of 1898), S.345---Compounding of offence of
murder---Payment of Badal-i-Sulh---Effect---Compounding of offence of murder upon payment of

| of 7 , 4/2/2021, 9:46 Ai
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Badal-i-Sulh is not a result of payment of Diyat which is form of punishment and that such
compounding of offence leads to nothing but an acquittal of accused person.

Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, Agrlcultulal Live Stock
aind Cooperative Department; Peshawar 1998 SCMR 1993 rel.

(e) Penal Code (XLV of 1860)---

----S. 310(5)---Criminal Prtocedure Code (V of 1898), S.345---Compounding of offence of murder---
Admission of guilt---Scope---It is not always that a compromise is entered into by accused person on
the basis of admission of guilt by him---In many cases of false implication or spreading net wide by
complainant party accused persons compound the offence only to get rid of the case and to save
themselves from the hassle or trouble of getting themSelves acquitted from Courts of law after
arduous, expensive and long legal battle---Compoundmg of an offence does not amount to
admission of guilt on the part of accused person or that an acquittal earned through such
compounding of an offence may not have ramification regarding all spheres of activity of acquitted
person's life, including his service or employment, beyond criminal case against him.

(f) Criminal Procedure Code (V of 1898)---

----S. 403---Constitution of Pakistan (1973), Art..13(a)---Acquittal---Maxim autrefois acquit---
Principle of Afw---Scope---Ultimate acquittal in a. criminal case exonerates accused pcrson
completely for all future purposes vis-a-vis the criminal charge against him---Concept of autrefois
acquit embodied in S. 403, Cr.P.C., protection guaranteed by Art.13(a) of the Constitution. Afw

(waiver) or Sulh (compounding) in respect of an offence has the effect of purging the offender of

the crime.
(g) Service Tribunals Act (LXX of 1973)---

----S. 4---Penal Code (XLV of 1860), Ss5.302 & 310 (5)---Criminal Procedure Code (V of 1898),

S.345---Reinstatement in serv1ce---Acqu1ttal by compounding offence of murder---Payment of

Badal-i-Sulk---Respondent was employee of a Bank and was convicted on the charge of murder but
later on offence was compounded between the parties and respondent was acquitted after payment
of Badal-i-Sulh---After the respondent was convicted under the charge of murder, Bank proceeded
against him and removed him from service---Bank declined to reinstate him in service, after he was
acquitted of the charge but Service Tribunal allowed the appeal and reinstated him in service---
Validity---No allegation was levelled against respondent regarding any illegality, irregularity or
impropriety committed by him in relation to his service and acquittal in the case of murder had
removed the only blemish cast upon him---Conviction of respondent in murder was the only ground
on which he had been removed from service and that ground had subsequently disappeared through
his acquittal, making him re-emerge as a fit and proper person entitled to continue with his
service---Even order of removal of respondent from service had provided that his case would be
considered by competent authority for his reinstatement in service in case he was acquitted of the
criminal charge---Respondent was justified in claiming his reinstatement in service upon earning
acquittal from the competent criminal court--Supreme Court declined to interfere in the judgment
passed by Service Tribunal, whereby respondent was reinstated in service---Appeal was dismissed.

Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.LJ 1316 and Muhammad Siddique v.
The State PLD 2002 Lah. 444 ref." :

() Seivice Tribunals Act (LXX of 1973)---
----S.4---Appeal---Limitation---Civil servant sought reinstatement in service, after he was acquitted

from murder case---Service Tribunal allowed the appeal filed by civil servant and reinstated him in
service---Plea raised by employer/bank was that appeal was barred by limitation---Validity---Civil

TS

http://plsbeta.com/LawOnline/law/content21.asp?Casedes=201052

4/2/2021.9:46 A?


http://plsbeta.com/LawOnline/law/content21

Casegludgement

3of7

servant was acquitted in criminal case on 22-9-1998 and he filed his departmental appeal on
12-10-1998, i.e. within three weeks of his acquittal in criminal case---It would have been a futile
attempt on the part of civil servant to challenge his removal from service before earning acquittal in
the relevant criminal case---It was unjust and oppressive to penalize civil servant for not filing his
departmental appeal before earning his acquittal in criminal case which had formed the foundation
for his removal from service---Appeal before Service Tribunal was not barred by limitation.

The Chairman P.I.A.C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA
and others 2007 SCMR 513 distinguished.

Raja Aleem Abbasi, Advocate Supreme Court for Appellants. -
Shakeel Ahmad, Advocate Supreme Court for Respondent. |
Mudassar Khalid Abbasi, D.A.G. (On Court notice). o

Date of hearing: 8th April, 2010.

JUDGMENT

ASIF SAEED KHAN KHOSA, J.---The appeal ‘in hand throws up an issue which has never been
brought up before this Court earlier and, thus, the case i hand is a case of first impression. The facts
leading to filing of this appeal are quite simple and admit of no ambiguity but the question raised before
the Court is novel and, therefore, the same has been attended to by us with acute consideration.

2. Mumtaz Khan respondent was a Mobile Credit Officer serving with the Agricultural Development
Bank of Pakistan when he was implicated in a case of murder through FI.R. No.327 registered at Policc
Station Naurang, District Lakki Marwat on 8-9-1991 in respect of an offence under section 302, P.P.C.
read with section 34, P.P.C. As a result of trial of that criminal case the respondent was convicted by the
learned Sessions Judge, Lakki Marwat for an offence under section 302(b), P.P.C. read with section 34,
PPC. vide judgment dated 15-11-1995 and was sentenced to imprisonment for life and a fine of
Rs.40,000 or in default of payment whereof to undergo simple imprisonment for ‘five years. The
respondent preferred an appeal in that regard but his appeal was dismissed by the Peshawar High Court,
Dera Ismail Khan Bench vide judgment handed down on 1-4-1998. We have been informed that thc
respondent had not challenged his conviction and sentence any further and after a few months of thc
decision of his appeal an application had been submitted by him before the learned Sessions Judge, Lakki
Marwat seeking his acquittal on the basis of a compromise arrived at between him and the heirs of the
deceased. That application submitted by the respondent was allowed by the learned Sessions Judge, Lakki
Marwat on 22-9-1998 and the respondent was acquitted of the charge on the basis of compromise. On the
departmental side, the respondent was served with a show cause notice on 22-1-1996 as by then he had
already been convicted and sentenced by the criminal Court on the charge of murder and the respondent
submitted a reply thereto dn 28-1-1996. In view of the respondent's already recorded conviction on the
charge of murder by the criminal Court the respondent was removed from service on 3-3-1996. After
earning his acquittal from the criminal Court on the basis of compromise the respondent filed a
departmental appeal on 12-10-1998 seeking his reinstatement in service with all the back benefits but that
appeal was dismissed by the competent authority on 26-2-1999. Thereafter the respondent preferred an
appeal before the Federal Service Tribunal, Islamabad in that regard which appeal was allowed by a
majority of two against one by the Federal Service Tribunal, Islamabad vide judgment dated 3-7-2000 and
the respondent was ordered to be reinstated in service with all the back benefits. That judgment rendered
by the Federal Service Tribunal, Islamabad had been assailed by the appellants before this Court through
CPLA. No.1391 of 2000 wherein leave to appeal was granted on 14-2-2002 to consider the following
points:-- '

"(a) Whether the appeal before the Federal Service Tribunal was not time barred?

4/2/2021, 9:46 Al
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(b) Whether a convicted person, who is released after payment of Diyat amount, could be said or
could be declared as a person acquitted honourably and in that eventuality, could such a person,
who is released on payment of Diyat, was liable to be reinstated into service?

- (c) Whether the payment of Diyat absolves a person from the accusation of murder? and

(d) Whether the respondent was an acquitted person or was a convicted person even after the
payment of Diyat?"

- Hence, the present appeal before this Court.

3. We have heard the learned counsel for the parties at some length and have gone through the record of
this case with their assistance.
f

4. It has been argued by the learned counsel for the appellants that the judgment passed by’this Court in
the case of Br. Muhammad Islam v. Government of N.-W.FsP. through Secretary Food, Agricultural, Live
Stock and Cooperative Department, Peshawar 1998 SCMR 1993 and relied upon by the Federal Service
Tribunal, Islamabad in the impugned judgment was not relevant to the facts of this case as the said
precedent case did not pertain to an acquittal in a criminal case on the basis of compromise. It has also
been argued by him that by virtue of the provisions of section 53, P.P.C. Diyat is a form of punishment and
it was also held so in the cate of Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.LJ 1316
and, thus, acquittal earned by the respondent in the case of murder by payment of Diyat to the heirs of the
deceased had not washed away the blemish of the respondent regarding his being a punished person and
such blemish had rendered him incapable of pressing into service his acquittal for the purpose of secking
reinstatement in service. It has further been argued by .him 'that the compromise entered into by the
respondent on the charge of murder amounted to admission of guilt on his part, as held in the case of
Muhammad Siddique v. The State PLD 2002 Lahore 444, and, thus, it even otherwise offends against
public policy to reinstate a person in service who is a self-condemned murderer. The learned counsel for
the appellants has lastly argued that the departmental appeal filed by the respondent was barred by timc
and, therefore, the Federal Service Tribunal, Islamabad ought to have dismissed his appeal on this score.
In support of this submission“the learned counsel for the appellants has placed reliance upon the cases of
The Chairman P.I.A. C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA
and others 2007 SCMR 513.

5. As against that the learned counsel for the respondent has maintained that the entire controversy
presented before the Federal Service Tribunal, Islamabad and also before this Court regarding acquittal of
the respondent on the basis of paying Diyat to the heirs of the deceased is misconceived because the
respondent had earned his acquittal after paying Badal-i-Sulh to the heirs of the deceased under scction
310, PP.C. and not upon payment of Diyat. He has. elaborated that Diyat may be a punishment
contemplated by the provisions of section 53, PP.C. but Badal-i-Sulh is surely not a punishment
mentioned in that section. He has also argued that the respondent's appeal before the Federal Service
Tribunal, Islamabad had been filed well within the period of limitation and in the comments submitted by
the appellants before the Federal Service Tribunal, Islamabad no objection had been raised by them
regarding the appeals filed by the respondent before the Service Tribunal or before the departmental
authority being barred by time. He has further maintained in this respect that there is nothing available on
the record of this case to establish that the respondent's appeal filed before the departmental authority was
barred by time or any objection had ever been raised before the departmental authority in that regard or
that the said appeal had been dismissed on the ground of limitation. The learned counsel for the
respondent has gone on to submit that no allegation had ever been levelled against the respondent
regarding commission of any illegality, irregularity or impropriety by him in his service and the blemish
upon the respondent on the basis of his conviction in a case of murder stood washed away on the basis of
his acquittal in that criminal case and, thus, there was no impediment in his reinstatement in service with
all the back benefits. The learned counsel for the respondent has highlighted that even in the order passed
on 3-3-1996 regarding the respondent's removal from service it had specifically been mentioned that the
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said removal from service was conditional and was reversible in case of his acquittal in the relevant

criminal case. With these sitbmissions the learned counsel for the respondent has supported the majority
verdict rendered through the impugned Judgment handed down by the Federal Service Tribunal,
[slamabad.

v

‘

6. The learned Deputy Attorney-General appearing on the Court's notice has also maintained before us
that the respondent had earned his acquittal in the relevant case of murder not on the basis of payment of
Diyat to the hefts of the deceased but upon payment of Badal-i-Sulh to them and, therefore, his acquittal
was without any blemish and the same warranted his reinstatement in service with all the back bencfits.
The learned Deputy Attorney-General has also supported the majority opinion recorded by the Federal
Service Tribunal, Islamabad through the impugned judgment rendered by it on 3-7-2000.

7. After hearing the learned counsel for the parties-and going through the record of this case with their
assistance and after perusing the precedent cases cited before us we, have entertained no manner of doubt
that the majarity verdict delivered by the Federal Service Tribunal, Islamabad reinstating the respondent
in service with all the back benefits was quite justified both on facts and in law. We may observe that prior
to introduction of the Islamic provisions in the Pakistan Penal Code, 1860 an acquittal of an accused
person could be recorded when the prosecution failed to prove its case against him beyond reasonable
doubt or whn faced with two possibilities, one favouring®the prosecution and the other favouring the,
defence, the Court decided to extend the benefit of doubt to the accused person and an acquittal could also
be recorded under section 249-A, Cr. P. C. or section 265-K, Cr. P. C. when the charge against the accused
person was found to be groundless or there appeared to be no probablllty of his being convicted of any
offence. After introduction of the Islamic provisions in the Pakistan Penal Code, 1860 it has now also
become possible for an accused person to seek and obtain his acquittal in a case of murder either through
waiver/Afw under section 309, P.P.C. or on the basis of compounding/Sulh under section 310, PP.C. In
the case of waiver/Afw an acquittal can be earned without any monetary payment to the heirs of the
deceased but in the case of compounding/Sulh an acquittal may be obtained upon acceptance of Badal-
i-Sulh by the heirs of the deceased from the accused person. In the present case the respondent had been
acquitted of the charge of murder by the learned Sessions Judge, Lakki Marwat as a result of
compounding of the offence and such compounding had come about on the basis of acceptance of
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat is one of thc forms
of punishment specified in section 53, P.P.C. but any discussion about Diyat has been found by us to
be totally irrelevant to the case in hand because the respondent had not paid any Diyat to the heirs of
the deceased but he had in“fact paid Badal-i-Sulh to them for the purpose of compounding of the
offence. It goes without saying that the concept of Badal-i-Sulh is totally different from the concept of
Diyat inasmuch as the provisions of subsection (5) of section 310, P.P.C. and the Explanation attached
therewith show that Badl-i-Sdlh is to be "mutually agreed” between the parties as a term of Sulh
between them whereas under section 53, P.P.C. C Diyat is a punishment and the provisions of section
299(e), P.P.C. and section 323, P.P.C. manifest that the amount of Diyat is to be fixed by the Court.
The whole edifice of his arguments built by the learned counsel for the appellants upon Diyat being a
form of punishment has, thus, appeared tows to be utterly misconceived.

8. The provisions of the first proviso to subsection (1) of section 338-E, P.P.C. clearly contemplate
acquittal of an accused pérson on the basis of compounding of an offence by invoking the provisions
of section 310, P.P.C. and the effect of such compounding has also been clarified in most explicit
terms by the provisions of subsection (6) of section 345, Cr.P.C. in the following words:--

"The composition of an offence under this section shall have the effect of an acquxttal of the
accused with whom the offence has been compounded "

9. The legal provision mentioned above leave no ambiguity or room for doubt that compounding ot an
offence of murder upon payment of Badal-i-Sulh is not a result of payment of Diyat which is a form
of punishment and that such compounding of the offence leads to nothing but an acquittal of the
accused person. It has already been clarified by this Court in the case of Dr. Muhammad Islam v.

Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock and Cooperative
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- Department Peshawar 1998 SCMR 1993 as follows:--

"We are inclined to uphold the above view inasmuch as all acquittals even if these are bascd on
benefit of doubt are Honourable for the reason that the prosecution has not succeeded to prove
their cases against the accused on the strength of evidence of unimpeachable character. [t may

. be noted that there are cases in which the judgments are recorded on the basis of compromisc
between the parties and the accused are acquitted in consequence thereof. What shall be the
nature of such acquittals? All acquittals are certainly honourable. There can be no acquittals,
which may be said to be dishonourable. The law has not drawn any distinction between thesc
types of acquittals.” ' '

The said precedent case also involved a question of reinstatement in service of an accused person
implicated in a criminal case who had been acquitted by the criminal Court and this Court had
declared that an acquittal had no shades and there was no concept of Honourable or dishonourbale
acquittals. It had specifically been noted by this Court in that case that there could also be cases
involving acquittals on the basis of compromise between the parties and after raising a query
regarding the status of such acquittals this Court had hastened to add that "All acquittals are certainly
honourable”. If that be the case then the respondent in the present case could not be stigmatized or
penalized on account of his acquittal on the basis of c&mpromise. In view of the discussion made
above and also in view of the novel situation presented by this case the precedent cases cited by thc
learned counsel for the appellants have been found by us’to be missing the mark, if not irrelevant to
the controversy in hand. ,
10. As regards the submission made by the learned counsel for the appellants based upon the issue of
propriety of reinstating in service a person who, by virtue of compounding of an offence of murder, is
a self-condemned murderer we may observe that we have pondered over the said issue from diverse
angles and have not felt persuaded to agree with the learned counsel for the appellants. Experience
shows that it is not always that a compromise is entered into by an accused person on the basis of
admission of guilt by him and in many cases of false implication or spreading the net wide by the
complainant party accused persons compound the offence only to get rid of the case and to savc
themselves from the hassle or trouble of getting themselves acquitted from Courts of .law after
arduous, expensive and long legal battles. Even in the present case the respondent and his brother
were accused of launching a joint assault upon the deceased upon the bidding and command of their
father and before the learned trial Court the respondent's brother had maintained in unequivocal terms
that he alone had murdered the deceased and the respondent and their father had falsely been
implicated in this case. Be that as it may, un ultimate acquittal in a criminal case exonerates the
accused person completely for all future purpose vis-a-vis the criminal charge against him as is
evident from the concept of autrefois acquit embodied in section 403, Cr.P.C. and the protection
guaranteed by Article 13(a) of the Constitution of Islamic Republic of Pakistan, 1973 and, according
to our humble understanding of the Islamic jurisprudence, Afw (waiver) of Sulh (compounding) in
respect of an offence has the effect of purging the offender of the crime. In this backdrop we have
found it difficult as well as imprudent to lay it down as a general rule that compounding of an offence
invariably amounts to admission of guilt on the part of the accused person or that an acquittal earned
through such compounding may have ramifications qua all spheres of activity of the acquitted person's
life, including his service or employment, beyond the criminal case against him. We may reiterate that in
the case of Dr. Muhammad Islam (supra) this Court had categorically observed that "All acquittals are
certainly honourable. There can be no acquittals, which may be said to be dishonourable. The law has not
drawn any distinction between these types of acquittals". The sway of those observations made by this
Court would surely also encompass an acquittal obtained on the basis of compounding of the offence. It is
admitted at all hands that no allegation had been levelled against the respondent in the present casc
regarding any illegality, irregularity or impropriety committed by him in relation to his service and his
acquittal in the case of murder had removed the only blemish cast upon him. His conviction in the case of
murder was the only ground on which he had been removed from service and the said ground had
subsequently disappeared through his acquittal, making him re-emerge as a fit and proper person
entitled to continue with his service. '
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% 11. It may not be out of place to mention here that even the order of removal of the respondent from
service passed on 3-3-1996 had expressly provided that the respondent's case would be considered by the
competent authority for his reinstatement in service in case he was acquitted of the criminal charge. Thus,
on this score as well we have found the respondent to be quite justified in claiming his reinstatement n
service upon earning an acquittal from the competent criminal Court.

12. As far as the submission made by the learned counsel for the appellants regarding the respondent’s
appeal being barred by time is concerned suffice. it to observe in this context that admittedly the
‘respondent's appeal before the Federal Service Tribunal, Islamabad was preferred within the requisite
period of limitation. There is no material available before. us to conclude or hold that the respondent's
departmental appeal was barred by time and, if so, whether the delay in the respect, if any, had been
condoned or not and on what basis the said appeal had been dismissed. The order of dismissal of the
respondent's appeal by the departmental authority did not mention that his appeal had been filed beyond
the period of limitation or that the same was dismissed on the ground. We have further noticed that no
such objection had been raised by the appellants before the Federal Service Tribunal, Islamabad. As the
assertion of the learned counsel for the appellants regarding the respondent's departmental appeal being
barred by time does not find support from any document produced before us, therefore, it is not possible
for us to follow the principle laid down in the cases of The Chairman P.J.A.0 and others v. Nasim Malik
PLD 1990 SC 951 and Muhammad Aslam v. WAPDA and others 2007 SCMR 513 cited by the learned
counsel for the appellants in that regard. We may also obsefve in this context that the respondent had been
acquitted in the criminal case on 22-9-1998 and he had filed his departmental appeal on 12-10-1998, i.e.
within three veeks of his acquittal in the criminal case. It would have been a futile attempt on the part of
the respondent to challenge his removal from service before earning an acquittal in the relevant criminal
case and, thus, in the peculiar circumstances of this case, we have found it to be unjust and oppressive to
penalize the respondent for not filing his departmental appeal before earning his acquittal in the criminal
case which had formed the foundation for his removal from service.

13. For what has been discussed above this appeal is dismissed and the impugned majority verdict
rendered by the Federal Service Tribunal, Islamabad on 3-7-2000 is upheld and maintained.

M.H./C-3/S o " Appeal dismissed.
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rI;fesent: Tassaduq Hussain Jillani and Asif Saeed Khan Khosa, JJ

éﬁAiRMAN AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN and another---

Appellants
{

Versus . . f C\L‘&h/ MW’\’t/B
MUMTAZ KHAN---Respondent v
Civil Appeal No.589 of 2002, decided on 8th April, 2010.

(On appeal from the judgment dated 3-7-2000 of the F‘edergl Service Tribunal Islamabad passed in
Appeal No.81(P) of 1999). : ‘

(a) Service Tribunals Act (LXX of 1973)---

----S. 4---Penal Code (XLV of 1860), S.53---Constitution qf Pakistan (1973), Art. 212 (3)---Leavc to
appeal was granted by Supreme Court to consider; whether appeal before Service Tribunal was not time
barred; whether convicted person, who was released after payment of Diyat amount could be said or could
be declared as a person acquitted honourably and in that eventuality could such person, who was released
on payment of Diyat, was liable to be reinstated into service; whether payment of Diyat could absolvc a
person from accusation of murder; and whether respondent was an acquitted person or was a convicted
person even after payment of Diyat.

\
(b) Penal Code (XLV of 1860)---

----Ss. 309 & 310-Criminal Procedure Code (V of 1898), Ss.249-A & 265-K--- Islamic law---Crime and
punishment---Acquittal---Scope---Benefit of doubt---Prior, to introduction of Islamic provisions in Penal
Code, 1860, acquittal of an accused person could be recorded when prosecution failed to prove its case
against him beyond reasonable doubt or when faced with two possibilities, one favouring prosecution and
the other favouring defence, Court decided to extend benefit of doubt to accused person--Acquittal could
also be recorded under S.249-A, Cr. P. C. or S.265-K, Ct. P. C., when charge against accused person was
found'to be groundless or there appeared to be no probability of his being convicted of any offence---
After introduction of Islamic provisions in Penal Code, 1860; it has now also become possible for accused
person to seek and obtain his acquittal in a case of murder either through waiver/Afw under S.309 P.P.C.
or on the basis of compounding/Sulk under S. 310 P.P.C.---In case of waiver/Afw acquittal can be earned
without any monetary payment to the heirs of deceased but in case of compounding/Sulh an acquittal may
be obtained upon acceptance Badal-i-Sulh by the heirs of deceased from the accused person.

(c) Penal Code (XLV of 1860)---

----Ss. 53, 299(e), 310(5) & 323---Diyat' and "Badal-i-Sulh'---Distinction---Concept of Badal-i-Sulh
is totally different from the concept of Diyat inasmuch as provisions of S.310(5), P.P.C. and the
Explanation attached therewith show that Badal-i-Sulh is to be "mutually agreed" between the
parties as a term of Sulh between them---Diyat, under S. 53, P.P.C. is punishment and provisions o
S.299(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diyat is to be fixed by Court.

(d) Penal Code (XLV of 1860)-—-

----S. 310 (5)---Criminal Procedure Code (V of 1898), S.345---Compounding of offence of
murder---Payment of Badal-i-Sulh---Effect---Compounding of offence of murder upon payment of
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G .
Badal-i-Sulh is not a result of payment of Diyat which is form of punishment and that such
! ~ compounding of offence leads to nothing but an acquittal of accused person.

Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock
and Cooperative Department; Peshawar 1998 SCMR 1993 rel.

(e) Penal Code (XLV of 1860)---

----S. 310(5)---Criminal Procedure Code (V of 1898), S.345---Compounding of offence of murder---
Admission of guilt---Scope---It is not always that a compromise is entered into by accused person on
the basis of admission of guilt by him---In many cases of false implication or spreading net wide by
complainant party accused persons compound the offence only to get rid of the case and to save
themselves from the hassle or trouble of getting them8elves acquitted from Courts of law after
arduous, expensive and long legal battle---Compoundmg of an offence does not amount to
admission of guilt on the part of accused person or that an acquittal earned through such
compoundmg of an offence may not have ramification regardmg all spheres of activity of acquitted
person's life, including his service or employment, beyond criminal case against him.

(f) Criminal Procedure Code (V of 1898)---

----S. 403---Constitution of Pakistan (1973), Art..13(a)---Acquittal---Maxim autrefois acquit---
Principle of Afw---Scope---Ultimate acquittal in a criminal case exonerates accused pcrson
completely for all future purposes vis-a-vis the criminal charge against him---Concept of autrefois
acquit embodied in S. 403, Cr.P.C., protection guaranteed by Art.13(a) of the Constitution. Afw
(waiver) or Sulh (compounding) in respect of an offence has the effect of purging the offender of
the crime.

(g) Service Tribunals Act (LXX 0f1973)---

----S. 4---Penal Code (XLV of 1860), Ss.302 & 310 (5)---Criminal Procedure Code (V of 1898),
S.345---Reinstatement in serVice---Acquittal by compounding offence of murder---Payment of
Badal-i-Sulk---Respondent was employee of a Bank and was convicted on the charge of murder but
later on offence was compounded between the parties and respondent was acquitted after payment
of Badal-i-Sulh---After the respondent was convicted under the charge of murder, Bank proceeded
against him and removed him from service---Bank declined to reinstate him in service, after he was
acquitted of the charge but Service Tribunal allowed the appeal and reinstated him in service---
Validity---No allegation was levelled against respondent regarding any illegality, irregularity or
impropriety committed by him in relation to his service and acquittal in the case of murder had
removed the only blemish cast upon him---Conviction of respondent in murder was the only ground
on which he had been removed from service and that ground had subsequently disappeared through
his acquittal, making him re-emerge as a fit and proper person entitled to continue with his
service---Even order of removal of respondent from service had provided that his case would be
considered by competent authority for his reinstatement in service in case he was acquitted of the
criminal charge---Respondent was justified in claiming his reinstatement in service upon earning
acquittal from the competent criminal court--Supreme Court declined to interfere in the judgment
passed by Service Tribunal, whereby respondent was reinstated in service---Appeal was dismissed.

Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.LJ 1316 and Muhammad Siddique v.
The State PLD 2002 Lah. 444 ref.

h () Seivice Tribunals Act (LXX of 1973)---
----S.4---Appeal---Limitation---Clvil servant sought reinstatement in service, after he was acquitted

from murder case---Service Tribunal allowed the appeal filed by civil servant and reinstated him in
service---Plea raised by employer/bank was that appeal was barred by limitation---Validity---Civil
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servant was acquitted in criminal case on 22-9-1998 and he filed his departmental appeal on

12-10-1998, i.e. within three weeks of his acquittal in criminal case---It would have been a futile
attempt on the part of civil servant to challenge his removal from service before earning acquittal in
the relevant criminal case---It was unjust and oppressive to penalize civil servant for not filing his
departmental appeal before earning his acquittal in criminal case which had formed the foundation
{or his removal from service---Appeal before Service Tribunal was not barred by limitation.

The Chairman P.I.A.C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA
and others 2007 SCMR 513 distinguished. ' '

Raja Aleem Abbeasi, Advocate Supreme Court for Appellants. -
Shakeel Ahmad, Advocate Supreme Court for Respondent.
Mudassar Khalid Abbasi, D.A.G. (On Court notice). 0

Date of hearing: 8th April, 2010. '

JUDGMENT

ASIF SAEED KHAN KHOSA, J.---The appeal -in hand throws up an issue which has never been
brought up before this Court earlier and, thus, the case in hand is a case of first impression. The facts
leading to filing of this appeal are quite simple and admit of no ambiguity but the question raised before
the Court is novel and, therefore, the same has been attended to by us with acute consideration.

2. Mumtaz Khan respondent was a Mobile Credit Officer serving with the Agricultural Development
Bank of Pakistan when he was implicated in a case of murder through F.I.R. No.327 registered at Police
Station Naurang, District Lakki Marwat on 8-9-1991 in respect of an offence under section 302, P.P.C.
read with section 34, P.P.C. As a result of trial of that criminal case the respondent was convicted by the
learned Sessions Judge, Lakki Marwat for an offence under section 302(b), P.P.C. read with section 34,
P.P.C. vide judgment dated 15-11-1995 and was sentenced to imprisonment for life and a fine of
Rs.40,000 or in default of payment whereof to undergo simple imprisonment for 'five years. The
respondent preferred an appeal in that regard but his appeal was dismissed by the Peshawar High Court,
Dera Ismail Khan Bench vide judgment handed down on 1-4-1998. We have been informed that the
respondent had not challenged his conviction and sentence any further and after a few months of thc
decision of his appeal an application had been submitted by him before the learned Sessions Judge, Lakki
Marwat seeking his acquittal on the basis of a compromise arrived at between him and the heirs of the
deceased. That application submitted by the respondent was allowed by the learned Sessions Judge, Lakki
Marwat on 22-9-1998 and the respondent was acquitted of the charge on the basis of compromise. On the
departmental side, the respondent was served with a show cause notice on 22-1-1996 as by then he had
already been convicted and sentenced by the criminal Court on the charge of murder and the respondent
submitted a reply thereto on 28-1-1996. In view of the respondent's already recorded conviction on the
charge of murder by the criminal Court the respondent was removed from service on 3-3-1996. After
earning his acquittal from the criminal Court on the basis of compromise the respondent filcd a
departmental appeal on 12-10-1998 seeking his reinstatement in service with all the back benefits but that
appeal was dismissed by the competent authority on 26-2-1999. Thereafter the respondent preferred an
appeal before the Federal Service Tribunal, Islamabad in that regard which appeal was allowed by a
majority of two against one by the Federal Service Tribunal, Islamabad vide judgment dated 3-7-2000 and
the respondent was ordered to be reinstated in service with all the back benefits. That judgment rendered
by the Federal Service Tribunal, Islamabad had been assailed by the appellants before this Court through

~Dr

C.PI:A. No.1391 of 2000 wherein leave to appeal was granted on 14-2-2002 to consider the following
points:--

"(a) Whether the appeal before the Federal Service Tribunal was not time barred?
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(b) Whether a convidted person, who is released after payment of Diyat amount, could be said or
could be declared as a person acquitted honourably and in that eventuality, could such a person,
who 1s released on payment of Diyat, was liable to be reinstated into service? :

 (c) Whether the payment of Diyat absolves a person from the accusation of murder? and

(d) Whether the respondent was an acquitted person or was a convicted person even after the
payment of Diyat?"

Hence, the present appeal before this Court.

3. We have heard the learned counsel for the parties at some length and have gone through the record of
this case with their assistance.
i
4. It has been argued by the learned counsel for the appellants that the judgment passed by this Court in
the case of Br. Muhammad Islam v. Government of N.-W.F:P. through Secretary Food, Agricultural, Live
Stock and Cooperative Department, Peshawar 1998 SCMR 1993 and relied upon by the Federal Service
Tribunal, Islamabad in the impugned judgment was not relevant to the facts of this case as the said
precedent case did not pertain to an acquittal in a criminal case on the basis of compromise. It has also
heen argued by him that by virtue of the provisions of section 53, P.P.C. Diyat is a form of punishment and
it was also held so in the case of Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.LI 1316
and, thus, acquittal earned by the respondent in the case of murder by payment of Diyat to the heirs of the
deceased had not washed away the blemish of the respondent regarding his being a punished person and
such blemish had rendered him incapable of pressing into service his acquittal for the purpose of secking
reinstatement in service. It has further been argued by him 'that the compromise entered into by the
respondent on the charge of murder amounted to admission of guilt on his part, as held in the case of
Muhammad Siddique v. The State PLD 2002 Lahore 444, and, thus, it even otherwise offends against
public policy to reinstate a person in service who is a self-condemned murderer. The learned counsel for
the appellants has lastly argued that the departmental appeal filed by the respondent was barred by time
and, therefore, the Federal Service Tribunal, Islamabad ought to have dismissed his appeal on this score.
In support of this submission’the learned counsel for the appellants has placed reliance upon the cases of
The Chairman PI.A. C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA
and others 2007 SCMR 513. ‘ ‘
5. As against that the learnéd counsel for the respondent has maintained that the entire controversy
presented before the Federal Service Tribunal, Islamabad and also before this Court regarding acquittal of
the respondent on the basis of paying Diyat to the heirs of the deceased is misconceived because the
respondent had earned his acquittal after paying Badal-i-Sulh to the heirs of the deceased under section
310, PP.C. and not upon payment of Diyat. He has. elaborated that Diyat may be a punishment
contemplated by the provisions of section 53, P.P.C. but Badal-i-Sulh is surely not a punishment
mentioned in that section. He has also argued that the respondent's appeal before the Federal Service
Tribunal, Islamabad had been filed well within the period of limitation and in the comments submitted by
the appellants before the Federal Service Tribunal, Islamabad no objection had been raised by them
regarding the appeals filed by the respondent before the Service Tribunal or before the departmental
authority being barred by time. He has further maintained in this respect that there is nothing available on
the record of this case to establish that the respondent's appeal filed before the departmental authority was
barred by time or any objection had ever been raised before the departmental authority in that regard or
that the said appeal had been dismissed on the ground of limitation. The learned counsel for the
respondent has gone on to submit that no allegation had ever been levelled against the respondent
- regarding commission of any illegality, irregularity or impropriety by him in his service and the blcmish
upon the respondent on the basis of his conviction in a case of murder stood washed away on the basis of
his acquittal in that criminal case and, thus, there was no impediment in his reinstatement in service with
all the back benefits. The learned counsel for the respondent has highlighted that even in the order passed
on 3-3-1996 regarding the rlespondent's removal from service it had specifically been mentioned that the
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said removal from service was conditional and was reversible in case of his acquittal in the relevant
ctiminal case. With these submissions the learned counsel for the respondent has supported the majority
verdict rendered through the impugned Judgment handed down by the Federal Service Tribunal,
[slamabad.

6. The learned Deputy Attorney-General appearing on the Court's notice has also maintained before us
that the respondent had earned his acquittal in the relevant case of murder not on the basis of payment of
Diyat to the hefts of the deceased but upon payment of Badal-i-Sulh to them and, therefore, his acquittal
was without any blemish and the same warranted his reinstatement in service with all the back benefits.
The learned Deputy Attorney-General has also supported the majority opinion recorded by the Federal
Service Tribunal, Islamabad through the impugned judgment rendered by it on 3-7-2000.

7. After hearing the learned counsel for the parties-and going through the record of this case with their
assistance and after perusing the precedent cases cited before us we, have entertained no manner of doubt
that the majority verdict delivered by the Federal Service Tribunal, Islamabad reinstating the respondent
in service with all the back benefits was quite justified both on facts and in law. We may observe that prior
to introduction of the Islamic provisions in the Pakistan 'Penal Code, 1860 an acquittal of an accused
person could be recorded when the prosecution failed to prove its case against him beyond reasonable
doubt or when faced with two possibilities, one favouring®the prosecution and the other favouring the,
defence, the Court decided to extend the benefit of doubt to the accused person and an acquittal could also
be recorded under section 249-A, Cr. P. C. or section 265-K, Cr. P. C. when the charge against the accused
person was found to be groundless or there appeared to be no probablllty of his being convicted of any
offence. After introduction of the Islamic provisions in the Pakistan Penal Code, 1860 it has now also
become possible for an accused person to seek and obtain his acquittal in a case of murder either through
waiver/Afw under section 309, P.P.C. or on the basis of compounding/Sulh under section 310, PP.C. In
the case of waiver/Afw an acquittal can be earned without any monetary payment to the heirs of the
deceased but in the case of compounding/Sulh an acquittal may be obtained upon acceptance.of Badal-
i-Sulh by the heirs of the deceased from the accused person. In the present case the respondent had been
acquitted of the charge of murder by the learned Sessions Judge, Lakki Marwat as a result of
compounding of the offence and such compounding had come about on the basis of acceptance of
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat is one of the forms
of punishment specified in section 53, P.P.C. but any discussion about Diyat has been found by us to
be totally irrelevant to the case in hand because the respondent had not paid any Diyat to the heirs of
the deceased but he had in“fact paid Badal-i-Sulh to them for the purpose of compounding of the
offence. [t goes without saying that the concept of Badal-i-Sulh is totally different from the concept of
Diyat inasmuch as the provisions of subsection (5) of section 3 10, P.P.C. and the Explanation attached
therewith show that Badl-i-Sulh is to be "mutually agreed" between the parties as a term of Sulh
between them whereas under section 53, P.P.C. C Diyat isa punishment and the provisions of section
299(e), P.P.C. and section 323, P.P.C. manifest that the amount of Diyat is to be fixed by the Court.
The whole edifice of his arguments built by the learned counsel for the appellants upon Diyat being a
form of punishment has, thus, appeared tows to be utterly' misconceived.

8. The provisions of the first proviso to subsection (1) of section 338-E, P.P.C. clearly contemplate
acquittal of an accused person on the basis of compounding of an offence by invoking the provisions
of section 310, P.P.C. and the effect of such compounding has also been clarified in most explicit
terms by the provisions of subsection (6) of section 345, Cr.P.C. in the following words:--

"The composition of an offence under this section shall have the effect of an acquittal of the
accused with whom the offence has been compounded "

9. The legal provision mentioned above leave no ambiguity or room for doubt that compounding of an
offence of murder upon payment of Badal-i-Sulh is not a result of payment of Diyat which is a form
of punishment and that such compounding of the offence leads to nothing but an acquittal of the
accused person. It has already been clarified by this Court in the case of Dr. Muhammad Istam v.
Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock and Cooperative
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Department Peshawar 1998 SCMR 1993 as follows:--
"We are inclined to uphold the above view inasmuch as all acquittals even if these are based on
- benefit of doubt are Honourable for the reason that the prosecution has not succeeded to prove
their cases against the accused on the strength of evidence of unimpeachable character. It may
...be noted that there are cases in which the judgments are recorded on the basis of compromise
between the parties and the accused are acquitted in consequence thereof. What shall be the
nature of such acquittals? All acquittals are certainly honourable. There can be no acquittals,
which may be said to be dxshonourablc The law has not drawn any distinction between these
types of acquittals."

The said precedent case also involved a question of reinstatement in service of an accused person
implicated in a criminal case who had been acquitted by the criminal Court and this Court had
declared that an acquittal had no shades and there was no concept of Honourable or dishonourbale
acquittals. It had specificaily been noted by this Court in that case that there could also be cases
involving acquittals on the basis of compromise between the parties and after raising a query
regarding the status of such acquittals this Court had hastened to add that "All acquittals are certainly
honourable". If that be the case then the respondent in the present case could not be stigmatized or
penalized on account of his acquittal on the basis of cémpromlse In view of the discussion made
above and also in view of the novel situation presented by this case the precedent cases cited by the
learned counsel for the appellants have been found by us’to be missing the mark, if not irrelevant to
the controversy in hand. ,
10. As regards the submission made by the learned counsel for the appellants based upon the issue of
propriety of reinstating in service a person who, by virtue of compounding of an offence of murder, is
a self-condemned murderer we may observe that we have pondered over the said issue from diverse
angles and have not felt persuaded to agree with the learned counsel for the appellants. Experience
shows that it is not always that a compromise is entered into by an accused person on the ‘basis of
admission of guilt by him and in many cases of false implication or spreading the net wide by the
complainant party accused persons compound the offence only to get rid of the case and to savc
themselves from the hassle or trouble of getting themselves acquitted from Courts of .law after
arduous, expensive and long legal battles. Even in the present case the respondent and his brother
were accused of launching a joint assault upon the deceased upon the bidding and command of their
father and before the learned trial Court the respondent's brother had maintained in unequivocal terms
that he alone had murdered the deceased and the respondent and their father had falsely been
implicated in this case. Be ‘that as it may, un ultimate acquittal in a criminal case exonerates the
accused person completely for all future purpose vis-a-vis the criminal charge against him as is
evident from the concept of autrefois acquit embodied in section 403, Cr.P.C. and the protection
guaranteed by Article 13(a) Qf the Constitution of Islamic Republic of Pakistan, 1973 and, according
to our humble understanding of the Islamic jurisprudence, Afw (waiver) of Sulh (compounding) in
respect of an offence has the effect of purging the offender of the crime. In this backdrop we have
found it difficult as well as imprudent to lay it down as a general rule that compounding of an offence
invariably amounts to admission of guilt on the part of the accused person or that an acquittal earned
through such compounding may have ramifications qua all spheres of activity of the acquitted person's
life, including his service or employment, beyond the criminal case against him. We may reiterate that in
the case of Dr. Muhammad Islam (supra) this Court had categorically observed that "All acquittals are
certainly honourable. There can be no acquittals, which may be said to be dishonourable. The law has not
drawn any distinction between these types of acquittals”. The sway of those observations made by this
Court would surely also encompass an acquittal obtained on the basis of compounding of the offence. It is
admitted at all hands that no allegation had been levelled against the respondent in the present case
regarding any illegality, irregularity or impropriety committed by him in relation to his service and his
acquittal in the case of murder had removed the only blemish cast upon him. His conviction in the case of
murder was the only ground on which he had been removed from service and the said ground had
subsequently disappeared through his acquittal, making him re-emerge as a fit and proper person
entitled to continue with his service.

6 of 7 , o ' 41212021, 9:46 AD


http://plsbeta.com/LawOnline/law/content21

Case\!u‘dgement o http://plsbeta.com/LawOnline/law/content2 | .asp?Casedes=201082i

R e

11

Eh

J. It may not be out of place to mention here that even the order of removal of the respondent from
service passed on 3-3-1996 had expressly provided that the respondent's case would be considered by the
competent authority for his reinstatement in service in case he was acquitted of the criminal charge. Thus,
on this score as well we have found the respondent to be quite justified in claiming his reinstatement in
service upon earning an acquittal from the competent criminal Court.

12. As far as the submission made by the learned counsel for the appellants regarding the respondent’s
appeal being barred by time is cpncerned suffice it to observe in this context that admittedly the
respondent's appeal before the Federal Service Tribunal, Islamabad was preferred within the requisite
period of limitation. There is no material available before. us to conclude or hold that the respondent's
departmental appeal was barred by time and, if so, whether the delay in the respect; if any, had been
condoned or not and on what basis the said appeal had been dismissed. The order of dismissal of the
respondent's appeal by the departmental authority did not mention that his appeal had been filed beyond
the period of limitation or that the same was dismissed on the ground. We have further noticed that no
such objection had been raised by the appellants before the Federal Service Tribunal, Islamabad. As the
assertion of the learned counsel for the appellants regarding the respondent's departmental appeal being
barred by time does not find support from any document produced before us, therefore, it is not possible
for us to follow the principle laid down in the cases of The Chairman P.I.A.0 and others v. Nasim Malik
PLD 1990 SC 951 and Muhammad Aslam v. WAPDA and others 2007 SCMR 513 cited by the learned
counsel for the appellants in that regard. We may also obsetve in this context that the respondent had been
acquitted in the criminal case on 22-9-1998 and he had filed his departmental appeal on 12-10-1998, i.c.
within three eeks of his acquittal in the criminal case. It would have been a futile attempt on the part of
the respondent to challenge his removal from service before earning an acquittal in the relevant criminal
case and, thus, in the peculiar circumstances of this case, we have-found it to be unjust and oppressive to
penalize the respondent for not filing his departmental appeal before earning his acquittal in the criminal
case which had formed the foundation for his removal from service.

13. For what has been discussed above this appeal is dismissed and the impugned majority verdict
rendered by the Federal Service Tribunal, Islamabad on 3-7-2000 is upheld and maintained.

M.H./C-3/S . - Appeal dismissed.
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