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GOVERNMENT OF KHYBER PAKHTUNKHWA 
INFORMA HON & PUBLIC REI.ATIONS 

DEPARTMENT

Dated Peshawar the 3'^* July, 2020
OFFICE ORDER

/ ^SO Estt:(INF)4-115/Inquirv/20I8: Whereas Mr. Syed Anwar, Ex- Assistant of the Directorate 
/ General Eiforniation & Public Relations, Khyber Pakhtunkhwa was proceeded under the Khyber 

Pakhtunkhwa Civil Servants (Efficiency & Discipline.) Rules, 2011 by the Directorate General 
intoimation & PRs and major penalty of removal from service has been imposed upon the above

2 AND WHEREAS, the Ex-official preferred an appeal to the appellate authority against the 
said penalty.

AND WHEREAS, the appellate authority heard the ex-official in person and also perused\ 
the recordv.on file. During the hearing, he did not put before any new de.fense rather requested to 
withhold the proceedings on the plea that the case is subjudice in the court of law. He further k 
requestedJ~or yet_another chance to mend his ways and would restrain from such illegal acts in 
I'utLire. "" - --

j.

4. AND WHEREAS, the representative of Directorate General Information & PRs further | 
producedJresh posts onhe ex-official on the same lines which testifies that he is not mending his ! 
ways rather finding lame excuses. . '-------------------------------- -—----  ;

AND WHEREAS, the stance of the ex-official that the matter is subjudice. is not tenable as/^ 
the court is looking after the criminal aspect of the matter, whereas, the instant case is of disciplinary 
nature under Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules, 2011.

5. 1. X

NOW THEREFORE, I, in capacity of the Appellate Authority, after having perused the 
record, explanation of the accused official and hearing him in person, and in exercise of powers 
under Rule (5) (1) (c) of the Khyber Pakhtunkhwa Civil Servants (Appeal) Rules. 1986, am pleased 
to confirm the major penalty of removal from service upon the accused official by the Directorate-

6.

General Information & PRs.

-sd-
SECREIARI

GOV 1. OF KHYBER PAKH rUNKHWA, 
INFORMATION & PUBLIC RELAITONS DEPARI MENT

Dated Peshawai- the 3'^' .luly, 2020No. SO.EstfTTNF)4-l 15/2018
C:opy of the above is forwarded to the ;-

& Public Relations KhyberGeneral Information 
. INF/Estt:/PF/1 779 dated 15'’ .lune. 2020V 1. Director General, Directorate

/ Pakhtunkhwa w/r to his letter No

2, P.S to Secretary to Govt, of IGtyber Pakhtmtklitva . Information & P.Rs Department.

General Information & PublicEx- Assistant of the Directorate3 Mr. Syed Anwar. --
Relations, Khyber Pakhtunkhwa.

SECTION OFFICER (ESTABLISHMENT)

-7/
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I' \BEFORE THE JUDICIAL MAOISTRATE 1^

PESHAWAR I-

i
J ■
t

Hazrat Noor S/o Jannat Noor R/o P.O Miiranshah Tehsil Thappi 
District North Waziristan Agency.

. •/K- *' ! ,
I ;"> ,

. Accused/Petitioner
y.

VERSUS 1
■ K1 r

I

1. Principal Abdul Saeed Supervisor Examination GHSS-Ili '
. ; , j .. >•I

Peshawar. 
2. The State

'!
'r ■ :i'

•..'•'■..I : i'1i

Rtespbndent^
I “'!■

( .U

1 I ■V-

ff

APPLTCATTON U/S 2/io-A Gr.PG . 
FOR THE ACGUITTAL OF THE
ACrUS^D/PETITIONER ON THE
AVATT.ART.F. RECORD IN A CASE 

FIR NO zii2. DATED OA-12-2018. 
IT/S AiQ/d2o/A68/47i/iOQ PPC OE 

STATION GULBERGPOLICE 
PESHAWAR.

I

v>V 'i-

;
iT

RESPECITULLY SHEWETH

1. That the captioned case is pen^g before 

^ Hon^le Court which is fixed for

2. That the accused/petitioner request before^^r ¥ '5^ '
Hon’ble Court for his acquittd under |ectiqn 24b^ # ; .
Cr.PC on the following grounds inter aha: ; ' ' '....

‘r i

'ir-:

*

''t

'J

^i^.feROUNDS:-

yA. That the accused/petitioiiers are innocent, already on ;
bail, and falsely been implicated and charged in tha;;i||i /|r^to

B. That the instant case is in the stage of ;;recording 
witnesses but continuously lingering on 'the part of . V

iyy- ,
.A :r!-;’(V. ; ^

• V
. ^...instant case. Vii\ -

SS^IU

y*,>
''--t 'V.'A--
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piainant, for:;tho^;'liiain;i:|ciiiefe^^ y'''f-Msfi

C, That exeej^t the b^e & mare alleg^pnslinte^M 
is ho tnaterial^en^
connect Ae accused/petitioners With the commission of 

alleged offence,

.... ;

. I'l; t • ■

I
'• 'i.I -i

prosecution & com 
years. '

"'fvf

; ! J-,.

I I<:. I 1

1

.j:.

D. That there is no mdepend(mt,Witness whb m^ r|eady to 
come up an(i rkord his evidence heMe ^is Hph|)l^ ^

1'■tl I

E. That the charged has been ^riied on ^|i^^^ 

yet no, prosecution evidence'Jhas , been||ea 
statement before this HonTile^Jdurt.'

lit

m
lii W- " ■MI"c,-

iPiif **"•»>
;.-iy;

•i

F. That the complainant seems hdtinterested|td^
proceedings and,t™g;boTinge|]G|||U^^i 

case that leads waste of precious time^bf|this^^ î

.......sfif,
witnesses but of no avail.

■ i<1 « .

court
rs

. Court. •y

ii;

onIf
I

H. That no incrimjnyng
the personal {possession of a^bused/^ pje 

above noted case

;f.

'i

o• . T ..

■■'i ■''I. That material .^ailable onfi|fe4<|nt|®| 
and based iA i perslil,ai|^|j» 

accused/petitiorterbn thej >af|^prpspOT 
to falsely charged i& convict pid actusedy^gti

) the commission olf oftensb' ': - i
■ ! ' . :SiiSSS., ., ,

J. That the story namted'iblsv^ 

unbehevable, planted, therefore ifuilhe||p® 
the case is futile exercise ^dJiWaste of| p|bcipu 
this Hon’ble Court.

t

•tas.v

M* t.:
tIf.

m
t.Ic- vr ■. ■i ■.

•' ji ■?.* '

K That there is no proba|)jli^ of 
accused/petitioner because the,,case is :t 
personal grudges.

•‘i-f : - ■ ■n
. -i.

I0

rti > V
■ y : 'I i,

J d V.,:

;r-i;■l Ifl"■M - -Mi <v
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L. That the this Hon’ble Court has;^ample p<Mei^, ac^i| f fj
the Ac^ed / petitioner
any stajg^of the ease, even afterppiihg»hf;^icj^^ ’■ ' ■

M. That other legal and factual ground not hie

;

, . .,• .•••'ft'''*’''' 'ii '-’' 4, '' ft.

ikbldM
will be raised at thb timd ofidr|umbnt| i»n&ll'thf'4n0t 
permission of this Hon'We^iilt.' • in, '

i Mv ■" 'I
dire i

c

••II 'r. ,v;I) .! 11 !.. !••' , fi.r' • r^t

•:
'! 'i tt . 1I

It is, therefore,^osl :;
acceptance j' , of lius ■ ■' , ap^hcMioriJ p: Ae,, js

J • r -. * , ■ ■- ■■' ■'■■^4 -

■ :■

1,1

1- f

m
V .«;.r

i
■1

■i‘ mm
Date: / <^2, /2021 i.:'i

"fAlcusedv®It:
‘ 1.‘

I i'A, M ■?s n -'f-
• I ! m; • .

'i§i

I MI Through vl
•1

SYE©MANSO<:;
NADKOCATE^l #
‘4V;

iM
AFFiPAvrr

■r

I, dp hereto solemnly affinii and decl^g^ oatl|t| 
this Application is true and cqrrejp to the besfeof my 

and nothing has been conceal^ therein. , ■ ^

■ ••; I
£■■

«
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In the court of , , ,, ,| , ,
SANA ULLAH KI^AN JtlDIGIAL MAGISTRATE-\1II,

peshaWar

I

<; .I

■ I

t . . !
. 'I '

IORDER
20/02/2021

f
f

! , I

(.
SPP Naseeruddin Shah l:br the State present. Accused Hazrat

I .
1,

Noor and Said Anwar present on bail alongwith thefr counsel namely Syed ■ 

Mansoor Salarh Advocate. Accused Mumtaz 

Complainant and PWs not present.

still absconding.

I

Arguments on the application heard and record perused. 

Facts of the case are that the accused facing trial 

charged for cheating and impersonation for attempting examination of

were

(

Tehsildar and Naib Tehsildar held through Public Service Commission 

Peshawar as a fake candidate instead of a candidate with name Hazrat 

Noor/accused facing trial by the complainant. Both of them \yere arrested 

in the instant case FIR No.412 dated 05/12/2018 u/s 419-420-468-471-

i

h

109

PPC of P.S' Gulberg. During interrogation, the accused facing trial 

disclosed the name of accused Mumtaz s/o Ghulam Habib who w^ an

employee of Public Service Commission Peshawar and helped them in 

committing the offence. The said co-accused Mumtaz still absconding.

!
i

I

Both the accused facing trial were later released on bail. After completion 

^ of investigation, complete challan has been submitted by the prosecution 

jtppthe extent of accused facing trial while challan u/s 512 Cr.P.C also ‘ 

submitted against absconding accused.

.1

I
{

L

I
I. !

1
I,!

Accused facing trial appeared during trial and after 

b?~s^tion 241-A Cr.P.C, formal charge against both the

•r

■1;compliant
I

i

i

\
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A: 512 ’ ]
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accjLised facing trial \Vas framed on 14/Q9/2O10j!^PrpGb^i „
: 1 ' . ' ■■ i-’•■ .,l'l,|. ...„ .....

Cr.P.C also initiated against absconding aejdused 1V| v|dj6 or(|er ,(lat|d ' ii/'- ?s 

18/)7/20|9 and the prosecutitjn was ajlowpd t6 ^rociiieji th| lyic ence |ii Ifk 

a.bs0ntia and in presence pf accused Ibcip^ trial, 'till dite hot a sin^4

I*' I -t
/ i

2 ■i
1

P''
I

;■

Sh < I

ft

1 I fi
has been examihed by the pi-|isfecutiph ih i

neither complainant nor hrjy Otheil' private
I j'

the prospection to provfe the charge;! levelpclvagainstiaccused^fr 

which could lead the conviction of the accused :;,iaQing^iaiM^c

i

ai'lvI

)
ir'

Witness hahhi’lirbauced by 

sd iagainstiaccuSod^i^ihg trial
iiiiC.

r.r
i'l

Slthe^
F[r-

*?r I my.iyaccused facing trial Hazrat Noor and iSaid Anwar^J^^uhmitM
1 :i i!

instant application u/s 249-A -----

grounds.

,iihe

ft-

• • J '
Cr.P.C V for. their 'sacqhittalMphiiMdi

...

heiacGi^dS
:f-.. ( I

{ i: '■■■r.

■m i
■r

1Perusal of rpcbrd shows th^t .both 4.3inav<
ftftii .1^ VftM

charged by the complainant^ibr ohaati|:|g.im^|^p|!||| 

ap 3/ehended by attempting ixamin4tiqni jof iTehsi ISiltfcd

;V' ’.-I
i

;■

[£iaE;;1^1

tM!
thibugh false means. Though both the abused ha#d 

ft ■ 1-^
nplainant directly but he |ias not I

I
—y ; • rtr-. - •

N 3
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■Isi ■'ftfti;
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f

'■■ft ^ p.i5:r
C'. .1t i

accused during trial d^^ hte re|l4te^crtices
/ ‘Pifiiiii?

e of the complainant shows‘ his lack'cif i'
'' ' 1 ft '"'Wri,

of present accused facing frjkl. No recdvery;ord&w.y vwx.™ 

of the charges leveled agaihst the accus^'frclhg

■‘3S-- the? .. JmIIrappearanc
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fts, mm-
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IS'
that the local jjoI^^Jaiiel 

evi dence against the accused facing trial yin the
i 'life'll*

witness from the vicmity/examinatibn hali.!2lppe
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the accused facing trial are haW^al oiifenders or they remained involved i 

the commission of like offences. Even othehvise ’10,/during the 

investigation failed to collect any sufficient material which could show
, I ■ ' ■

that the accused facing trial Said Anwar was present in' the alleged 

examination or he was in possession of any document which Icoiild show
I ' ' ,

’ I

that he was appeared and attempted the exams of Tehsildar and Naib 

Tehsildar on behalf of accused facing trial Hazrat Noor. The FIR 

lodged against the accused facing trial on 05/12/2018 with a delay,of one 

day without explaining any plausible reason. The prosecution is always 

burdened with heavy responsibility* to prove guilt of accused through 

cogent and convincing evidence, whereas single doubt about,the ^ilt of 

accused is sufficient for their acquittal. In the instant case ii" this Court 

proceed with the subject case and record the statements of rest of the PWs
'V t

even these would not be sufficient for the conviction of. accused fkcing 

trial.

'6

I
I

was

I.

I

Thou^ in the subject cjise the statements of the prosecution 

• witnesses have not yet been recorded but use of words “at any stage” in 

^ section 249-A Cr.P.C indicate the intention of legislature that such order 

could be passed even before recording of evidence, if the facts of the case
i

are such that the Court is satisfied that no useful purpose would be served

.1

»

■' 3 mpM
7f

■ r

^ by prosecution further in the matter. iif

In the attending circumstances as dilated upon above, the 

.^rtife^se of prosecution stands upon insufficient and trerhbling evidence 

which could not result the conviction of the accused facing trial rather 

further proceedings in the case would be just a futility, therefore, the

❖
I-

. I

!
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accused namely Hazrat Noor s/o Jawat Noor and Said AnWar s/b Mir 

Khanan charged in case FIR No. 4112 dated 05/i2/26l8 U/S 419-420-
I . ! ■ ' .

I , I . . ■ '

468-471-109 PPG of PS Gulberg, Peshawdr are hereby'acquitted
' '■ ''I 1

under Section 249-A Cr.P.C. Their Sureties are also discharged from the 

liabilities of bail bonds.

\

I..

I

PWs to the extent of absconding accused Mumtaz be noticed

for

;•ANNOUNCED
20/02/2021

1

I

SANA ULLAH KHAN 
Judicial Magistrate-Vlll, Peshawar , 
SANA .ULLAH KHA^i 

JMIC-VIII 
Peshaw^
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Ca.^e Jufigement

2001 SC MR 269

[Supreme Court of Pakistan]

Present: Muhammad Bashir Jchangiri, Munir A. Sheikh 
and Nazim Hussain Siddiqui, JJ

ATTAULLAH SHEIKH—Petitioner

vl .

http://plsbeta.com/LawOnline/law/content21 ,asp?Casedes=2001S75

CC')

hoacmxMjL

\

versus

WAPDA and others—Respondents

Civil Appeal No.668 of 1999, decided on 20th September, 2000.

(On Appeal from the judgment, dated 1-9-1997 passed by the Federal 
No.295(L)of 1997).

(a) Constitution of Pakistan (1973)-—

Service Tribunal ,in Appeal

DC inVOiCCQ.

Dr. Muhammad Islam, Instructor, Animal Husbandry In-service Training 
Peshawar District of N.-W.F.P. (1998 PLC (C.S.) 1430 ref. Institute Daudzai,

(b) Fundamental Rules-—

the Departmental Authority m appropriate cases-Where the civil servant is not honourably acquitted and 
his case IS not covered by F.R.54(a) of Fundamental Rules, Revising or Appellate Autho^ ma“ 

the provision of F.R.54(b) of Fundamental Rules, still grant to the civil servant for the period of his 
absence from duty such portion of such pay and allowances as the Authority deems fit-Lrmally the
nerlnH . ^ of Fundamental Rules is not to be treated as
period spent on duty, but m deserving cases, the Revising/Appellate Authority can direct so.

(c) Criminal trial—

-—Acquittal—All acquittals are "honourable" and there can be no acquittal which 
dishonourable".

dLm -
(d) Fundamental Rules—

allowance only to the civil servant—Validity—Where the criminal charges

can be termed as

, Peshawar

were not established before a
I of4

http://plsbeta.com/LawOnline/law/content21
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competent Court of law and the civil servant was acquitted on those specific charges the denartment^,!

=SSS~3.~SS
PLD 1994 sc 72 ref.

Amir Hussain, Advocate Supreme Court for Appellant.
Muliammad Sharif,; Advpc^te Supreme Court for Respondents.

Date of hearing; 20th'September, 2000.

JUDGMENT
judgment, dated l-9^19TpaS/lear'Ld FeS^ In Ap^ Na29“f ""

/■

, Peshawar 
of N.-W;F.P. V. LA. Sherwani and another

Ch.

"RR- No.53.-A Government servant under suspension is entitled to the following payments:—

(a) In the case of [an employee of the Armed Forces] who is liable to revert to Militarv dmv to the 
empCm"mt"““' *“ while in military

(b) In the case

re7l|^ppS?ajralorirry“oUmtrXet^^^^^
(a) if he is honourably acquitted, the Ml pay to which he would have been entitled if he heH ,

r“■ -e
(b) if otherwise, such portion of such pay and allowances 
may prescribe.

in clause (a), 
rovMed to him

uty-

as the revising or appellate authority

In a case falling under clause (a), the period of absence from duty will be heated as a period sent

In a case falling under clause (b), it will not be treated 
appellate authority so directs.

on duty.

as period spent on duty unless the revising

S^SfilflrGov«:Se™S^^ ”h .he -authority" or "authorised Officer" as 

order on the case andZ:!^P-s the final

2 of 4
; ■ A /A /A nrs , ^
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C^se Judgement

http://plsbeta.eom/LawOnline/l
aw/content21 .asp?Casedes=2001 S7f

/ ugubi. iyy3. (Effective from 30th June,

Cle*"vvrpn/^'APTA A/f I Operation Division. Kot AHH,
under sectiSt 161was registered againsThk^ with an alleeatlo'^^^Vh Prevention, .nfvnuxxupu

Abbas, complainant. Vide judgment- dated n^loTyqf accepted illegal gratification from o,,.
appellant was acquitted extending him the benefit of doub°^

are
was working as Senior 

F.I.R. No.31 P.S. 
on of Corruption Act, 1947

one Ghulam 
, the

5. He on 8-5-1982 
and reinstated

claimed that he was entitled to full dues during the suspension period and above order denying him any 
payment over and above the subsistence allowance, was contrary to law. He preferred departmental appeal 
on 11-10-1993, which was rejected on 5-6-1997. The department maintained that respondent No 3 had 
rightly held that the appellant was not entitled to any amount over and above the subsistence allowance 
already paid to him. A plea was also taken by the department that the appellant was simultaneously 
proceeded under WAPDA (E&D) Rules and was reverted as LDC for one year, hence was not entitled to 
full dues under F.R. No.54(b).

6. The matter vvas taken up to the Federal Service Tribunal and learned Tribunal maintained the above 
order and rejected the.appeal by the judgment, which has been impugned in this appeal.

7. Adverting to the leave granting order, it is noted that the leave was granted to consider whether under 
the circumstances. Rule 54(b) could be invoked. It is significant to note that in the case, of Dr. Muhammad 
Islam the following was observed:—

"It may also be noted that the provisions of F.R. 54(a) have been .declared un-Islamic by the 
Shariat Appellate Bench of the Court vide Government of N.-W.F.R v. LA. Sherwani and another 
(PLD 1994 SC 72). In other words, the F.R. 54(a) under which the appellant has been deprived of 
his pay and other financial benefits, does not exist on the statute book. It is admitted by the learned 
counsel for the parties that term "acquittal" shall be pressed into service."

8. It appears that in the case of Dr. Muhammad Islam reliance was I placed upon the case reported as 
Government of N.-W.F.P. v. LA. Sherwani and another (PLD 1994 SC 72). In the latter case the 
Fundamental Rules under consideration was 53 and not 54. Both the rules are on the statute book. The 
scope of both these rules is distinct. Under the existing rule 53(b) a Government servant under suspension 
shall be entitled to the relief mentioned therein. In fact, since 21-9-1994 when clause (b) was substituted 
by S.R.O. 1173(l)/94, a Government servant under suspension shall as a matter of right, be entitled to full 
amount of his salary and all other benefits and facilities provided to him under the contract of service.

9. The import of F.R. No.54 (b) is that an authority may withhold part of allowance and pay of a 
Government servant on his reinstatement. This rule may be invoked by the departmental authority in 
appropriate cases. It is noted that under clause (b) of F.R. No.54, if the Govermnent ser-^ant is not 
honourably acquitted and his case is not covered by clause (a) of said Rule, still the revising or appellate 
authority may grant to him for the period of his absence from duty such portion of such pay and
allowances as it deems fit. Normally the period of absence from duty in a case covered by clause (b) ’__
to be treated as period spent on duty, but in deserving cases, the revising/appellate authority can so direct.

admitted fact that the appellant was acquitted by learned Special Judge (Central), Multan from

IS not
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ll.SGA&IDepartment,GovemmentofPunjab,inCumcularNo.l-90/87 dated 4 2 1988 on tb. k- <
Treatment of period under suspension' stated:- ^

It has been decided that since a person acquitted by the Court by giving him benefit 
• ° available to him to get such acquittal declared
including those based on benefit of doubt should be treated

N0.24 w'of ml. “ ^pp->

Discipline Rules, the appellant would not be emhleTJMU™lumlTrf1hrSod" f 
was also held that for entitlement to full pay acquittal should not nnufk ^ ^ ^ ^ suspension. It 
the proceedings under the Efficiency and DiscipUne Rules. ^ ^ criminal case, but also in

pLlSst^fn:" -Sistra'ion of the ease, the appellant was

than the findings in the criminal case The recnrff Hno t respondent No.3 was altogether separate
against the appellant in theT;Lr:nt?;r:lt"orft“ 1
was the same and action against appellant was taken on tbo ^^at subject-matter
criminal charges are not established before a competent Court of the
those specific charges, the departmental nmreeHinrrc fi accused is acquitted on
irrelevant and unjustified. Since the appellant was u charges, would be wholly
deemed that he had not been suspended^and would be entitled to lll\avT?T
the rules, minus the amount which he had already drawn. ^ ^ ^ allowances, admissible under

of doubt has 
as honourable, all acquittals 

as honourable for the purposes,"

llih"tlelt;ironr“’ ^ ‘he appeal, is allowed

Q.M.H./M.A.K./A-102/S
Appeal allowed
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^ P L D 2010 Supreme Court 695 I
Present: Tassaduq Hussain Jillani and Asif Saeed Khan Khosa, JJ

CHAIRMAN AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN and another— 
Appellants

Versus

MUMTAZ kHAN—Respondent

Civil Appeal No.589 of 2002, decided on 8th April, 2010.

(On appeal from the judgment dated 3-7-2000 of the Federal Service Tribunal Islamabad passed in 
Appeal No.81(P) of 1999).

(a) Service Tribunals Act (LXX of 1973)—

—-S. 4—Penal Code (XLV of 1860), S.53—Constitution qf Pakistan (1973), Art. 212 (3)—Leave to 
appeal was granted by Supreme Court to consider; whether appeal before Service Tribunal was not time 
barred; whether convicted person, who was released after payment of Diyat amount could be said or could 
be declared as a person acquitted honourably and in that eventuality could such person, who was released 
on payment of Diyat, was liable to be reinstated into service; whether payment of Diyat could absolve a 
person from accusation of murder; and whether respondent was an acquitted person or was a convicted 
person even after payment of Diyat.

(b) Penal Code (XLV of 18|60)— .

-—Ss. 309 & 310-Criminal Procedure Code (V of 1898), Ss.249-A & 265-K— Islamic law—Crime and 
punishment—Acquittal—Scope—Benefit of doubt—Prioi; to introduction of Islamic provisions in Penal 
Code, 1860, acquittal of an accused person could be recorded when prosecution failed to prove its case 
against him beyond reasonable doubt or when faced with two possibilities, one favouring prosecution and 
the other favouring defence. Court decided to extend benefit of doubt to accused person-Acquittal could 
also be recorded under S.249-A, Cr. P. C. or S.265-K, Cr. P. C., when charge against accused person 
found CO be groundless or there appeared to be no probability of his being convicted of any offence— 
After introduction of Islamic provisions in Penal Code, 1860; it has now also become possible for accused 
person to seek and obtain his acquittal in a case of murder either through waiver/Afw under S.309 P.P.C. 
or on the basis of compounding/Sulk under S. 310 P.P.C.—In case of waiver/Afw acquittal can be earned 
without any monetary payment to the heirs of deceased but incase of compounding/Sulh an acquittal may 
be obtained upon acceptance Badal-i-Sulh by the heirs of deceased from the accused person.

(c) Penal Code (XLV of I860)—

-—Ss. 53, 299(e), 310(5) & 323—Diyat' and 'Badal-i-Sulh'—Distinction—Concept of Badal-i-Sulh 
IS totally different from the concept of Diyat inasmuch as provisions of S.310(5), P.P.C. and the 
Explanation attached therewith show that Badal-i-Sulh is to be "mutually agreed" between the 
parties as a term of Sulh between them—Diyat, under S. 53, P.P.C. is punishment and provisions of 
S.299(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diyat is to be fixed by Court.

(d) Penal Code (XLV of I860)— ‘

—-S. 310 (5)—Criminal Procedure Code (V of 1898), S.345—Compounding of offence of 
murder—Payment of Badal-i-Sulh—Effect—Compounding of offence of murder upon payment of

was
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Badal-i-Sulh is not a result of payment of Diyat which is form of punishment and that such 
compounding of offence leads to nothing but an acquittal of accused person.

j Case^Judgement

Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock 
and Cooperative Department, Peshawar 1998 SCMR 1993 rel.

(e) Penal Code (XLV of I860)—

-—S. 310(5)—Criminal Procedure Code (V of 1898), S.345—Compounding of offence of murder— 
Admission of guilt—Scope—It is not always that a compromise is entered into by accused person on 
the basis of admission of guilt by him—In many cases o'f false implication or spreading net wide by 
complainant party accused persons compound the offence only to get rid of the case and to save 
themselves from the hassle or trouble of getting themSelves acquitted from Courts of law after 
arduous, expensive and long legal battle—Compounding of an offence does not amount to 
admission of guilt on the part of accused person or that an acquittal earned through such 
compounding of an offence may not have ramification regarding all spheres of activity of acquitted 
person's life, including his service or employment, beyond criminal case against him.

(f) Criminal Procedure Code (V of 1898)—

—S. 403---Constitution of Pakistan (1973), Art.. 13(a)—Acquittal—Maxim autrefois acquit--- 
Principle of Afw—Scope—Ultimate acquittal in a criminal case exonerates accused person 
eompletely for all future purposes vis-a-vis the criminal charge against him—Concept of autrefois 
acquit embodied in S. 403, Cr.P.C., protection guaranteed by Art. 13(a) of the Constitution. Afw 
(waiver) or Sulh (compounding) in respect of an offence has the effect of purging the offender of 
the crime.

(g) Service Tribunals Act (LXX of 1973)—

-—S. 4—Penal Code (XLV of 1860), Ss.302 & 310 (5)—Criminal Procedure Code (V of 1898), 
S.345—Reinstatement in service—Acquittal by compounding offence of murder—Payment of 
Badal-i-Sulk—Respondent was employee of a Bank and was convicted on the charge of murder but 
later on offence was compounded between the parties and respondent was acquitted after payment 
of Badal-i-Sulh—After the respondent was convicted under the charge of murder. Bank proceeded 
against him and removed him from service—Bank declined to reinstate him in service, after he was 
acquitted of the charge but Service Tribunal allowed the appeal and reinstated him in service— 
Validity—No allegation was levelled against respondent regarding any illegality, irregularity or 
impropriety committed by him in relation to his service and acquittal in the case of murder had 
removed the only blemish cast upon him—Conviction of .respondent in murder was the only ground 
on which he had been removed from service and that ground had subsequently disappeared through 
his acquittal, making him re-emerge as a fit and proper person entitled to continue with his 
service—Even order of removal of respondent from service had provided that his case would be 
considered by competent authority for his reinstatement in service in case he was acquitted of the 
criminal charge—Respondent was justified in claiming his reinstatement in service upon earning 
acquittal from the competent criminal court-Supreme Court declined to interfere in the judgment 
passed by Service Tribunal, whereby respondent was reinstated in service—Appeal was dismissed.

Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.LJ 1316 and Muhammad Siddiq 
The State PLD 2002 Lah. 444 ref.

ue V.

(h) Sei-vice Tribunals Act (LXX of 1973)—

—S.4—Appeal—Limitation—Civil servant sought reinstatement in serviee, after he was acquitted 
from murder case—Service Tribunal allowed the appeal filed by civil servant and reinstated him in 
service—Plea raised by employer/bank was that appeal was barred by limitation—Validity—Civil
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22-9-1998 and he filed his departmental appeal onservant was acquitted in criminal case on ... , . . u r i
12-10-1998, i.e. within three weeks of his acquittal in criminal case—It would have been a lutilc
attempt on the part of civil servant to challenge his removal from service before earning acquittal in
the relevant criminal case—It was unjust and oppressive to penalize civil servant for not filing his

which had formed the foundationdepartmental appeal before earning his acquittal in criminal case 
for his removal from service—Appeal before Service Tribunal was not barred by limitation.

The Chaimian P.I.A.C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA 

and others 2007 SCMR 513 distinguished.

Raja Aleem Abbasi, Advocate Supreme Court for Appellants.

Shakeel Ahmad, Advocate Supreme Court for Respondent, i

Mudassar miid Abbasi, D.A.G. (On Court notice). o

Date of hearing: 8th April, 2010.

JUDGMENT

ASIF SAEED KHAN KHOSA, J.—The appeal in hand throws up an issue which has never been 
brought up before this Court earlier and, thus, the case in hand is a case of first impression. The facts 
leading to filing of this appeal are quite simple and admit of no ambiguity but the question raised before 
the Court is novel and, therefore, the same has been attended to by us with acute consideration.

2. Mumtaz Khan respondent was a Mobile Credit Officer serving with the Agricultural Development 
Bank of Pakistan when he was implicated in a case of murder tluough F.I.R. No.327 registered at Police 
Station Naurang, District Lakki Marwat on 8-9-1991 in respect of an offence under section 302, P.P.C. 
read with section 34, P.P.C. As a result of trial of that criminal case the respondent was convicted by the 
learned Sessions Judge, Lakki Marwat for an offence under section 302(b), P.P.C. read with section 34, 
P.P:C. vide judgment dated 15-11-1995 and was sentenced to imprisonment for life and a fine of 
Rs.40,000 or in default of payment whereof to undergo simple imprisonment for five years. The 
respondent preferred an appeal in that regard but his appeal was dismissed by the Peshawar High Court, 
Dera Ismail Khan Bench vide judgment handed down on 1-4-1998. We have been informed that the 
respondent had not challenged his conviction and sentence any further and after a few months of the 
decision of his appeal an application had been submitted by him before the learned Sessions Judge, Lakki 
Marwat seeking his acquittal on the basis of a compromise arrived at between him and the heirs of the 
deceased. That application submitted by the respondent was allowed by the learned Sessions .Judge, Lakki 
Marwat on 22-9-1998 and the respondent was acquitted of the charge on the basis of compromise. On the 
departmental side, the respondent was served with a shovy cause notice on 22-1-1996 as by then he had 
already been convicted and sentenced by the criminal Court on the charge of murder and the respondent 
submitted a reply thereto ^n 28-1-1996. In view of the respondent's already recorded conviction on the 
charge of murder by the criminal Court the respondent was removed from service on 3-3-1996. After 
earning his acquittal from the criminal Court on the basis of compromise the respondent filed a 
departmental appeal on 12-10-1998 seeking his reinstatement in service with all the back benefits but that 
appeal was dismissed by the competent authority on 26-2-1999. Thereafter the respondent prefeiTed an 
appeal before the Federal Service Tribunal, Islamabad in that regard which appeal was allowed by a 
majority of two against one by the Federal Service Tribunal, Islamabad vide judgment dated 3-7-2000 and 
the respondent was ordered to be reinstated in service with all the back benefits. That judgment rendered 
by the Federal Service Tribunal, Islamabad had been assailed by the appellants before this Court through 
C;F.L:A. No.1391 of 2000 wherein leave to appeal was granted on 14-2-2002 to consider the following 
points:—

"(a) Whether the appeal before the Federal Service Tribunal was not time baiTed?
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(b) Whether a convicted person, who is released after payment of Diyat amount, could be said or 
could be declared as a person acquitted honourably and in that eventuality, could such a person, 
who is released on payment of Diyat, was liable to be reinstated into service?

(c) Whether the payment of Diyat absolves a person from the accusation of murder? and

(d) Whether the respondent was an acquitted person or was a convicted person even after the 
payment of Diyat?”

Hence, the present appeal before this Court.

3. We have heard the learned counsel for the parties at some length and have gone through the record of 
this case with their assistance.

!
4. It has been argued by the learned counsel for the appellants that the judgment passed by'this Court in 
the case of Dr. Muhammad Islam v. Government of N.-W.FbP. through Secretary Food, Agricultural, Live 
Stock and Cooperative Department, Peshawar 1998 SCMR 1993 and relied upon by the Federal Service 
Tribunal, Islamabad in the impugned judgment was not relevant to the facts of this case as the said 
precedent case did not pertain to an acquittal in a criminal case on the basis of compromise. It has also 
beeu .argued by him that by virtue of the provisions of section 53, P.P.C. Diyat is a form of punishment and 
it was also held so in the ca$e of Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.L.T 1316 
and, thus, acquittal earned by the respondent in the case of rnurder by payment of Diyat to the heirs of the 
deceased had not washed away the blemish of the respondent regarding his being a punished person and 
such blemish had rendered him incapable of pressing irito service his acquittal for the purpose of seeking 
reinstatement in service. It has further been argued by him'that the compromise entered into by the 
respondent on the charge of murder amounted to admission' of guilt on his part, as held in the case of 
Muhammad Siddique v. The State PLD 2002 Lahore 444, dnd, thus, it even otherwise offends against 
public policy to reinstate a person in service who is a self-condemned murderer. The learned counsel for 
the appellants has lastly argued that the departmental appeal filed by the respondent was barred by time 
and, therefore, the Federal Service Tribunal, Islamabad ought to have dismissed his appeal on this score. 
In support of this submission''the learned counsel for the appellants has placed reliance upon the cases of 
The Chairman P.I.A. C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA 
and others 2007 SCMR 513.

5. As against that the learned counsel for the respondent has maintained that the entire controversy 
presented before the Federal Service Tribunal, Islamabad and also before this Court regarding acquittal of 
the respondent on the basis of paying Diyat to the heirs' of the deceased is misconceived because the 
respondent had earned his acquittal after paying Badal-i-Sulh to the heirs of the deceased under section 
310, P.P.C. and not upon payment of Diyat. He has. elaborated that Diyat may be a punishment 
contemplated by the provisions of section 53, P.P.C. but Badal-i-Sulh is surely not a punishment 
mentioned in that section. He has also argued that the respondent's appeal before the Federal Service 
Tribunal, Islamabad had been filed well within the period of limitation and in the comments submitted by 
the appellants before the Federal Service Tribunal, Islamabad no objection had been raised by them 
regarding the appeals filed by the respondent before the Service Tribunal or before the departmental 
authority being barred by time. He has further maintained in this respect that there is nothing available 
the record of this case to establish that the respondent's appeal'filed before the departmental authority 
barred by time or any objection had ever been raised before the departmental authority in that regard or 
that the said appeal had been dismissed on the ground of limitation. The learned counsel for the 
respondent has gone on to submit that no allegation had ever been levelled against the respondent 
regarding commission of any illegality, irregularity or impropriety by him in his service and the blemish 
upon the respondent on the basis of his conviction in a case of murder stood washed away on the basis of 
his acquittal in that criminal case and, thus, there was no impediment in his reinstatement in service with 
all the back benefits. The learned counsel for the respondent has highlighted that even in the order passed 
on 3-3-1996 regarding the respondent's removal from service it had specifically been mentioned that the
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said removal from service was conditional and was reversible in case of his acquittal in the relevant 
criminal case. With these silbmissions the learned counsel for the respondent has supported the majority 
verdict rendered through the impugned judgment handed down by the Federal Service Tribunal, 
Islamabad.

6. The learned Deputy Attorney-General appearing on the Court's notice has also maintained before us 
that the respondent had earned his acquittal in the relevant case of murder not on the basis of payment of 
Diyat to the hefts of the deceased but upon payment of Badal-i-Sulh to them and, therefore, his acquittal 
was
The learned Deputy Attorney-General has also supported the majority opinion recorded by the Federal 
Service Tribunal, Islamabad through the impugned judgment rendered by it on 3-7-2000.

without any blemish and the same warranted his reinstatement in service with all the back benefits.

7. After hearing the learned counsel for the parties and going through the record of this case with their 
assistance and after perusing the precedent cases cited before us we, have entertained no manner of doubt 
that the majority verdict delivered by the Federal Service Tribunal, Islamabad reinstating the respondent 
in service with all the back benefits was quite justified both on facts and in law. We may observe that prior 
to introduction of the Islamic provisions in the Pakistan 'Penal Code, 1860 an acquittal of an accused 
person could be recorded when the prosecution failed to prove its case against him beyond reasonable 
doubt or when faced with two possibilities, one favouringfthe prosecution and the other favouring the, 
defence, the Court decided to extend the benefit of doubt to the accused person and an acquittal could also 
be recorded tinder section 249-A, Cr. P. C. or section 265-K, Cr. P. C. when the charge against the accused 
person was found to be groundless or there appeared to be no probability of his being convicted of any 
offence. After introduction of the Islamic provisions in the P^istan Penal Code, 1860 it has now also 
become possible for an accused person to seek and obtain his acquittal in a case of murder either through 
waiver/Afw under section 309, P.P.C. or on the basis of compounding/Sulh under section 310, P.P.C. In 
the case of waiver/Afw an acquittal can be earned without any monetary payment to the heirs of the 
deceased but in the case of compounding/Sulh an acquittal may be obtained upon acceptance of Badal- 
i-Sulh by the heirs of the deceased from the accused person. In the present case the respondent had been 
acquitted of the charge of murder by the learned Sessions Judge, Lakki Marwat as a result of 
compounding of the offence and such compounding had come about on the basis of acceptance of 
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat is one of the forms 
of punishment specified in section 53, P.P.C. but any discussion about Diyat has been found by us to 
be totally irrelevant to the case in hand because the respondent had not paid any Diyat to the heirs of 
the deceased but he had in‘Tact paid Badal-i-Sulh to them for the purpose of compounding of the 
offence. It goes without saying that the concept of Badal-i-Sulh is totally different from the concept of 
Diyat inasmuch as the provisions of subsection (5) of section 310, P.P.C. and the Explanation attached 
therewith show that Badl-i-Siflh is to be "mutually agreed" between the parties as a term of Sulh 
between them whereas under section 53, P.P.C. C Diyat is a punishment and the provisions of section 
299(e), P.P.C. and section 323, P.P.C. manifest that the amount of Diyat is to be fixed by the Court. 
The whole edifice of his arguments built by the learned counsel for the appellants upon Diyat being a 
form of punishment has, thus, appeared tows to be utterly misconceived.

8. The provisions of the first proviso to subsection (1) of section 338-E, P.P.C. clearly contemplate 
acquittal of an accused person on the basis of compounding of an offence by invoking the provisions 
of section 310, P.P.C. and the effect of such compounding has also been clarified in most explicit 
terms by the provisions of subsection (6) of section 345, Cr.P.C. in the following words:-

"The composition of an offence under this section shall have the effect of an acquittal of the 
accused with whom the offence has been compounded."

9. The legal provision mentioned above leave no ambiguity or room for doubt that compounding of an 
offence of murder upon payment of Badal-i-Sulh is not a result of payment of Diyat which is a form 
of punishment and that such compounding of the offence leads to nothing but an acquittal of the 
accused person. It has already been clarified by this Court in the case of Dr. Muhammad Islam v. 
Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock and Cooperative
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'Department Peshawar 1998 SCMR 1993 as follows:--
mf

"We are inclined to uphold the above view inasmuch as all acquittals even if these are based on 
benefit of doubt are Honourable for the reason that'the prosecution has not succeeded to prove 
their cases against the accused on the strength of evidence of unimpeachable character. It may

......be noted that there are cases in which the judgments are recorded on the basis of compromise
between the parties and the accused are acquitted in consequence thereof What shall be the 
nature of such acquittals? All acquittals are certainly honourable. There can be no acquittals, 
which may be said to be dishonourable. The law has not drawn any distinction between these 
types of acquittals."

The said precedent case also involved a question of reinstatement in service of an accused person 
implicated in a criminal case who had been acquitted by the criminal Court and this Court had 
declared that an acquittal had no shades and there was no concept of Honourable or dishonourbale 
acquittals. It had specifically been noted by this Court in that case that there could also be cases 
involving acquittals on the basis of compromise between the parties and after raising a query 
regarding the status of such acquittals this Court had hastened to add that "All acquittals are certainly 
honourable". If that be the case then the respondent in the present case could not be stigmatized or 
penalized on account of his acquittal on the basis of cWpromise. In view of the discussion made 
above and also in view of the novel situation presented by this case the precedent cases cited by the 
learned counsel for the appellants have been found by us^to be missing the mark, if not irrelevant to 
the controversy in hand.

10. As regards the submission made by the learned counsel for the appellants based upon the issue of 
propriety of reinstating in service a person who, by virtue of compounding of an offence of murder, is 
a self-condemned murderer we may observe that we haye pondered over the said issue from diverse 
angles and have not felt persuaded to agree with the learned counsel for the appellants. Experience 
shows that it is not always that a compromise is entered into by an accused person on the basis of 
admission of guilt by him and in many cases of false implication or spreading the net wide by the 
complainant party accused persons compound the offence only to get rid of the case and to save 
themselves from the hassle or trouble of getting themselves acquitted from Courts of law after 
arduous, expensive and long legal battles. Even in the present case the respondent and his brother 
were accused of launching a joint assault upon the deceased upon the bidding and command of their 
father and before the learned trial Court the respondent's brother had maintained in unequivocal terms 
that he alone had murdei^ed the deceased and the respondent and their father had falsely been 
implicated in this case. Be that as it may, un ultimate acquittal in a criminal case exonerates the 
accused person completely for all future purpose vis-a-vis the criminal charge against him as is 
evident from the concept of autrefois acquit embodied in section 403, Cr.P.C. and the protection 
guaranteed by Article 13(a) of the Constitution of Islamic Republic of Pakistan, 1973 and, according 
to our humble understanding of the Islamic jurisprudence, Afw (waiver) of Sulh (compounding) in 
respect of an offence has the effect of purging the offender of the crime. In this backdrop we have 
found it difficult as well as imprudent to lay it down as a general rule that compounding of an oficnee 
invariably amounts to admission of guilt on the part of the accused person or that an acquittal earned 
through such compounding may have ramifications qua all spheres of activity of the acquitted person's 
life, including his service or employment, beyond the criminal case against him. We may reiterate that in 
the case of Dr. Muhammad Islam (supra) this Court had .categorically observed that "All acquittals are 
certainly honourable. There can be no acquittals, which may Ee said to be dishonourable. The law has not 
drawn any distinction between these types of acquittals". The sway of those observations made by this 
Court would surely also encompass an acquittal obtained on the basis of compounding of the offence. It is 
admitted at all hands that no allegation had been levelled against the respondent in the present case 
regarding any illegality, irregularity or impropriety committed by him in relation to his service and his 
acquittal in the case of murder had removed the only blemish cast upon him. His conviction in the case of 
murder was the only ground on which he had been removed from service and the said ground had 
subsequently disappeared through his acquittal, making him re-emerge as a fit and proper person 
entitled to continue with his service.

4/2/2021,9:46 M6of7

http://plsbeta.com/LawOnline/law/content21


http://plsbeta.com/LawOnline/law/content21 .asp?Casedcs=20 10S2iCtvseyudgement

'M1. It may not be out of place to mention here that even the order of removal of the respondent from 
service passed on 3-3-1996 had expressly provided that the respondent's case would be considered by the 
competent authority for his reinstatement in service in case he was acquitted of the criminal charge. Thus, 
on this score as well we have found the respondent to be quite justified in claiming his reinstatement in 
service upon earning an acquittal from the competent criminal Court.

12. As far as the submission made by the learned counsel for the appellants regarding the respondent’s 
appeal being barred by time is concerned suffice- it to observe in this context that admittedly the 
respondent's appeal before the Federal Service Tribunal, Islamabad was preferred within the requisite 
period of limitation. There is no material available before, us to conclude or hold that the respondent's 
departmental appeal was barred by time and, if so, whether the delay in the respect, if any, had been 
condoned or not and on what basis the said appeal had been dismissed. The order of dismissal of the 
respondent's appeal by the departmental authority did not rnention that his appeal had been filed beyond 
the period of limitation or that the same was dismissed on the ground. We have further noticed that no 
such objection had been raised by the appellants before the Federal Service Tribunal, Islamabad. As the 
assertion of the learned counsel for the appellants regarding the respondent's departmental appeal being 
barred by time does not find support from any document produced before us, therefore, it is not possible 
for us to follow the principle laid dovm in the cases of The Chairman P.I.A.O and others v. Nasim Malik 
PLD 1990 SC 951 and Muhammad Aslam v. WAPDA and others 2007 SCMR 513 cited by the learned 
counsel for the appellants in that regard. We may also obsefve in this context that the respondent had been 
acquitted in the criminal case on 22-9-1998 and he had filed his departmental appeal on 12-10-1998, i.e. 
within three Weeks of his acquittal in the criminal case. It Wtould have been a futile attempt on the part of 
the respondent to challenge his removal from service before earning an acquittal in the relevant criminal

and, thus, in the peculiar circumstances of this case, we have found it to be unjust and oppressive to 
penalize the respondent for not filing his departmental appeal before earning his acquittal in the criminal 

which had formed the foundation for his removal from service.

13. For what has been discussed above this appeal is dismissed and the impugned majority verdict 
rendered by the Federal Service Tribunal, Islamabad on 3-7-2000 is upheld and maintained.

Appeal dismissed.

case
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I* L D 2010 Supreme Court 695

Present: Tassaduq Hussain Jillani and Asif Saeed Khan Khosa, JJ

CHAIRMAN AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN and another - 
Appellants

i
Versus

MUMTAZ kHAN—Respondent "

Civil Appeal No.589 of 2002, decided on 8th April, 2010.
0

(On appeal from the judgment dated 3-7-2000 of the Federal Service Tribunal Islamabad passed in 
Appeal No.81(P) of 1999).

(a) Service Tribunals Act (LXX of 1973)—

—S. 4—Penal Code (XLV of 1860), S.53—Constitution pf Pakistan (1973), Art. 212 (3)—Leave to 
appeal was granted by Supreme Court to consider; whether appeal before Service Tribunal was not time 
barred; whether convicted person, who was released after payment of Diyat amount could be said or could 
be declared as a person acquitted honourably and in that eventuality could such person, who was released 
on payment of Diyat, was liable to be reinstated into service; whether payment of Diyat could absolve a 
person from accusation of murder; and whether respondent was an acquitted person or was a convicted 
person even after payment of Diyat.

\
(b) Pen^l Code (XLV of I860)— ’ .

\

-—Ss. 309 & 310-Criminal Procedure Code (V of 1898), Ss.249-A & 265-K— Islamic law—Crime and 
punishment—Acquittal—Scope—Benefit of doubt—Prioi; to introduction of Islamic provisions in Penal 
Code, 1860, acquittal of an accused person could be recorded when prosecution failed to prove its 
against him beyond reasonable doubt or when faced with two possibilities, one favouring prosecution and 
the other favouring defence. Court decided to extend benefit of doubt to accused person-Acquittal could 
also be recorded under S.249-A, Cr. P. C. or S.265-K, Cf. P. C., when charge against accused person 
found to be groundless or there appeared to be no probability of his being convicted of any offence— 
After introduction of Islamic provisions in Penal Code, 1860; it has now also become possible for accused 
person to seek and obtain his acquittal in a case of murder either through waiver/Afw under S.309 P.P.C. 
or on the basis of cbmpounding/Sulk under S. 310 P.P.C.—In case of waiver/Afw acquittal can be earned 
without any monetary payment to the heirs of deceased but in ease of compounding/Sulh an acquittal may 
be obtained upon acceptance Badal-i-Sulh by the heirs of deceased from the accused person.

(c) Penal Code (XLV of I860)—

299(e), 310(5) & 323 Diyat and Badal-i-Sulh'—Distinction—Concept of Badal-i-Sulh 
IS totally different from the concept of Diyat inasmuch as provisions of 8.310(5), P.P.C. and the 
Explanation attached therewith show that Badal-i-Sulh is to be "mutually agreed" between the 
parties as a term of Sulh between them—Diyat, under S. 53, P.P.C. is punishment and provisions of 
S.299(e), P.P.C. and S. 323, P.P.C. manifest that amount of Diyat is to be fixed by Court.

(d) Penal Code (XLV of I860)— '

—-S. 310 (5)—Criminal Procedure Code (V of 1898), 8.345—Compounding of offence of 
murder—Payment of Badal-i-Sulh—Effect—Compounding of offence of murder upon payment of

case
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Badal-i-Sulh is not a result of payment of Diyat which is form of punishment and that such 
compounding of offence leads to nothing but an acquittal of accused person.

Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock 
and Cooperative Department, Peshawar 1998 SCMR 1993 rel.

Case Judgementa

(e) Penal Code (XLV of I860)—

---- S. 3 10(5)—Criminal Procedure Code (V of 1898), S.345—Compounding of offence of murder—
Admission of guilt—Scope—It is not always that a compromise is entered into by accused person on 
the basis of admission of guilt by hint—In many cases df false implication or spreading net wide by 
complainant party accused persons compound the offence only to get rid of the case and to save 
themselves from the hassle or trouble of getting themSelves acquitted from Courts of law after 
arduous, expensive and long legal battle—Compounding of an offence does not amount to 
admission of guilt on the part of accused person or that an acquittal earned through such 
compounding of an offence may not have ramification regarding all spheres of activity of acquitted 
person's life, including his service or employment, beyond criminal case against him.

(f) Criminal Procedure Code (V of 1898)—

-—S. 403—Constitution of Pakistan (1973), Art.. 13(a)—Acquittal—Maxim autrefois acquit— 
Principle of Afw—Scope—Ultimate acquittal in a criminal case exonerates accused person 
completely for all future purposes vis-a-vis the criminal charge against him—Concept of autrefois 
acquit embodied in S. 403, Cr.P.C., protection guaranteed by Art. 13(a) of the Constitution. Afw 
(waiver) or Sulh (compounding) in respect of an offence has the effect of purging the offender of 
the crime.

(g) Service Tribunals Act (LXX of 1973)—

—S. 4—Penal Code (XLV of 1860), Ss.302 & 310 (5)—Criminal Procedure Code (V of 1898), 
S.345—Reinstatement in service—Acquittal by compounding offence of murder—Payment of 
Badal-i-Sulk—Respondent was employee of a Bank and was convicted on the charge of murder but 
later on offence was compounded between the parties and respondent was acquitted after payment 
of Badal-i-Sulh—After the respondent was convicted under the charge of murder. Bank proceeded 
against him and removed him from service—Bank declihed to reinstate him in service, after he was 
acquitted of the charge but Service Tribunal allowed the appeal and reinstated him in service—- 
Validity—No allegation was levelled against respondent regarding any illegality, irregularity or 
impropriety committed by him in relation to his service and acquittal in the case of murder had 
removed the only blemish cast upon him—Conviction of .respondent in murder was the only ground 
on which he had been removed from service and that ground had subsequently disappeared through 
his acquittal, making him re-emerge as a fit and proper person entitled to continue with his 
service—Even order of rejnoval of respondent from service had provided that his case would be 
considered by competent authority for his reinstatement in service in case he was acquitted of the 
criminal charge—Respondent was justified in claiming his reinstatement in service upon earning 
acquittal from the competent criminal court-Supreme Court declined to interfere in the judgment 
passed by Service Tribunal, whereby respondent was reinstated in service—Appeal was dismissed.

Shehzad Ahmad alias Mithu and another v. The State 2005 PGr.LJ 1316 and Muhammad Siddique v. 
The State PLD 2002 Lah. 444 ref.

(h) Sei-vice Tribunals Act (LXX of 1973)—

—S.4—Appeal—Limitation—Civil servant sought reinstatement in service, after he was acquitted 
from murder case—Service Tribunal allowed the appeal filed by civil servant and reinstated him in 
service—Plea raised by employer/bank was that appeal was barred by limitation—Validity—Civil
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servant was acquitted in criminal case on 22-9-1998 and he filed his departmental appeal on 
12-10-1998, i.e. within three weeks of his acquittal in criminal case—It would have been a futile 
attempt on the part of civil servant to challenge his removal from service before earning acquittal in 
the relevant criminal case—It was unjust and oppressive to penalize civil servant for not filing his 
departmental appeal before earning his acquittal in criminal case which had formed the foundation 
for his removal from service—Appeal before Service Tribunal was not barred by limitation.

The Chairman P.I.A.C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA
and others 2007 SCMR 513 distinguished.

Raja Aleem Abbasi, Advocate Supreme Court for Appellants.

Shakeel Alimad, Advocate Supreme Court for Respondent. (

Mudassar Kbalid Abbasi, D.A.G. (On Court notice). q

Date of hearing: 8th April, 2010. '

JUDGMENT

ASIF SAEED KHAN KlfOSA, J.—The appeal in hand throws up an issue which has never been 
brought up before this Court earlier and, thus, the case iii hand is a case of first impression. The facts 
leading to filing of this appeal are quite simple and admit of no ambiguity but the question raised before 
the Court is novel and, therefore, the same has been attended to by us with acute consideration.

2. Mumtaz Khan respondent was a Mobile Credit Officer serving with the Agricultural Development 
Bank of Pakistan when he was implicated in a case of murder through F.I.R. No.327 registered at Police 
Station Naurang, District Lakki Marwat on 8-9-1991 in respect of an offence under section 302, P.P.C. 
read with section 34, P.P.C. As a result of trial of that criminal case the respondent was convicted by the 
learned Sessions Judge, Lakki Marwat for an offence under section 302(b), P.P.C. read with section 34, 
P.P.C. vide judgment dated 15-11-1995 and was sentenced to imprisonment for life and a fine of 
Rs.40,000 or in default of payment whereof to undergo simple imprisonment for'five years. The 
respondent preferred an appeal in that regard but his appeal was dismissed by the Peshawar High Court, 
Dera Ismail Khan Bench vide judgment handed down on 1-4-1998. We have been informed that the 
respondent had not challenged his conviction and sentence any further and after a few months of the 
decision of his appeal an application had been submitted by him before the learned Sessions .Judge, Lakki 
Marwat seeking his acquittal on the basis of a compromise arrived at between him and the heirs of the 
deceased. That application submitted by the respondent was allowed by the learned Sessions .Judge, Lakki 
Marwat on 22-9-1998 and the respondent was acquitted of the charge on the basis of compromise. On the 
departmental side, the respondent was served with a sho\V cause notice on 22-1-1996 as by then he had 
already been convicted and sentenced by the criminal Court on the charge of murder and the respondent 
submitted a reply thereto on 28-1-1996. In view of the respondent's already recorded conviction on the 
charge of murder by the criminal Court the respondent was removed from service on 3-3-1996. After 
earning his acquittal from the criminal Court on the basis of compromise the respondent filed a 
departmental appeal on 12-10-1998 seeking his reinstatement in service with all the back benefits but that 
appeal was dismissed by the competent authority on 26-2-1999. Thereafter the respondent prefen-ed an 
appeal before the Federal Service Tribunal, Islamabad in that regard which appeal was allowed by a 
majority of two against one by the Federal Service Tribunal, Islamabad vide judgment dated 3-7-2000 and 
the respondent was ordered to be reinstated in service with all the back benefits. That judgment rendered 
by the Federal Service Tribunal, Islamabad had been assailed by the appellants before this Court through 
C:RL;A. No.1391 of 2000 wherein leave to appeal was granted on 14-2-2002 to consider the following
points:—

"(a) Wliether the appeal before the Federal Service Tribunal was not time barred?
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(b) Whether a convii5ted person, who is released after payment of Diyat amount, could be said or 
could be declared as a person acquitted honourably and in that eventuality, could such a person, 
who is released on payment of Diyat, was liable to be reinstated into service?

(c) Whether the payment of Diyat absolves a person from the accusation of murder? and

(d) Whether the respondent was an acquitted person or was a convicted person even after the 
payment of Diyat?"

Hence, the present appeal before this Court.

3. We have heard the learned counsel for the parties at some length and have gone through the record of 
this case with their assistance.

(
4. It has been argued by the learned counsel for the appellants that the judgment passed by this Court in 
the case of Dr. Muhammad Islam v. Government of N.-W.FaP. through Secretary Food, Agricultural, Live 
Stock and Cooperative Department, Peshawar 1998 SCMR 1993 and relied upon by the Federal Sendee 
Tribunal, Islamabad in the impugned judgment was not relevant to the facts of this case as the said 
precedent case did not pertain to an acquittal in a criminal case on the basis of compromise. It has also 
been argued by him that by virtue of the provisions of section 53, P.P.C. Diyat is a form of punishment and 
it was also held so in the ease of Shehzad Ahmad alias Mithu and another v. The State 2005 PCr.L.T 1316 
and, thus, acquittal earned by the respondent in the case of rnurder by payment of Diyat to the heirs of the 
deceased had not washed away the blemish of the respondent regarding his being a punished person and 
such blemish had rendered him incapable of pressing into service his acquittal for the purpose of seeking 
reinstatement in service. It has further been argued by him‘that the compromise entered into by the 
respondent on the charge of murder amounted to admission' of guilt on his part, as held in the case of 
Muhammad Siddique v. The State PLD 2002 Lahore 444, dnd, thus, it even otherwise offends against 
public policy to reinstate a person in service who is a self-condemned murderer. The learned counsel for 
the appellants has lastly argued that the departmental appeal filed by the respondent was barred by time 
and, therefore, the Federal Service Tribunal, Islamabad ought to have dismissed his appeal on this score. 
In support of this submission' the learned counsel for the appellants has placed relianee upon the cases of 
The Chairman P.I.A. C. and others v. Nasim Malik PLD 1990 SC 951 and Muhammad Aslam v. WAPDA 
and others 2007 SCMR 513.

5. As against that the learned counsel for the respondent has maintained that the entire controversy 
presented before the Federal Service Tribunal, Islamabad and also before this Court regarding acquittal of 
the respondent on the basis of paying Diyat to the heirs' of the deceased is misconceived because the 
respondent had earned his acquittal after paying Badal-i-Sulh to the heirs of the deceased under section 
310, P.P.C. and not upon payment of Diyat. He has elaborated that Diyat may be a punishment 
contemplated by the provisions of section 53, P.P.C. but Badal-i-SuIh is surely not a punishment 
mentioned in that section. He has also argued that the respondent's appeal before the Federal Service 
Tribunal, Islamabad had been filed well within the period of limitation and in the comments submitted by 
the appellants before the Federal Service Tribunal, Islamabad no objection had been raised by them 
regarding the appeals filed by the respondent before the Service Tribunal or before the departmental 
authority being barred by time. He has further maintained in this respect that there is nothing available 
the record of this case to establish that the respondent's appeal'filed before the departmental authority 
barred by time or any objection had ever been raised before the departmental authority in that regard or 
that the said appeal had been dismissed on the ground of limitation. The learned counsel for the 
respondent has gone on to submit that no allegation had ever been levelled against the respondent 
regarding commission of any illegality, irregularity or impropriety by him in his service and the blemish 
upon the respondent on the basis of his conviction in a case of murder stood washed away on the basis of 
his acquittal in that criminal case and, thus, there was no impediment in his reinstatement in service with 
all the back benefits. The learned counsel for the respondent has highlighted that even in the order passed 
on 3-3-1996 regarding the respondent's removal from service it had specifically been mentioned that the
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f'said removal from service was conditional and was reversible in case of his acquittal in the relevant 
criminal case. With these submissions the learned counsel for the respondent has supported the majority 
verdict rendered through the impugned judgment handed down by the Federal Service Tribunal, 
Islamabad.

6. The learned Deputy Attorney-General appearing on the Court's notice has also maintained before us 
that the respondent had earned his acquittal iii the relevant case of murder not on the basis of payment of 
Diyat to the hefts of the deceased but upon payment of Badal-i-Sulh to them and, therefore, his acquittal 
was without any blemish and the same warranted his reinstatement in service with all the back benefits. 
The learned Deputy Attorney-General has also supported the majority opinion recorded by the Federal 
Service Tribunal, Islamabad through the impugned judgment rendered by it on 3-7-2000.

7. After hearing the learned counsel for the parties and going through the record of this case with their 
assistance and after perusing the precedent cases cited before us we, have entertained no manner of doubt 
that the majority verdict delivered by the Federal Service Tribunal, Islamabad reinstating the respondent 
in service with all the back benefits was quite justified both on facts and in law. We may observe that prior 
to introduction of the Islamic provisions in the Pakistan'Penal Code, 1860 an acquittal of an accused 
person could be recorded when the prosecution failed to prove its case against him beyond reasonable 
doubt or whSn faced with two possibilities, one favouring'*the prosecution and the other favouring the, 
defence, the Court decided to extend the benefit of doubt to the accused person and an acquittal could also 
be recorded under section 249-A, Cr. P. C. or section 265-K, Cr. P. C. when the charge against the accused 
person was found to be groundless or there appeared to be no probability of his being convicted of any 
offence. After introduction of the Islamic provisions in the Pakistan Penal Code, 1860 it has now also 
become possible for an accused person to seek and obtain his acquittal in a case of murder either through 
waiver/Afw under section 309, P.P.C. or on the basis of compounding/Sulh under section 310, PRC. In 
the case of waiver/Afw an acquittal can be earned without any monetary payment to the heirs of the 
deceased but in the case of compounding/Sulh an acquittal may be obtained upon acceptance of Badal- 
i-Sulh by the heirs of the deceased from the accused person. In the present case the respondent had been 
acquitted of the charge of murder by the learned Sessions Judge, Lakki Marwat as a result of 
compounding of the offence and such compounding had come about on the basis of acceptance of 
Badal-i-Sulh by the heirs of the deceased from the respondent. It is true that Diyat is one of the forms 
of punishment specified in section 53, P.P.C. but any discussion about Diyat has been found by us to 
be totally irrelevant to the case in hand because the responcjent had not paid any Diyat to the heirs of 
the deceased but he had in‘'fact paid Badal-i-Sulh to them for the purpose of compounding of the 
offence. It goes without saying that the concept of Badal-i-Sulh is totally different from the concept of 
Diyat inasmuch as the pro\^isions of subsection (5) of section 310, P.P.C. and the Explanation attached 
therewith show that Badl-i-Siflh is to be "mutually agreed" between the parties as a term of Sulh 
between them whereas under' section 53, P.P.C. C Diyat is a punishment and the provisions of section 
299(e), P.P.C. and section 323, P.P.C. manifest that the amount of Diyat is to be fixed by the Court. 
The whole edifice of his arguments built by the learned counsel for the appellants upon Diyat being a 
form of punishment has, thus, appeared tows to be utterly' misconceived.

8. The provisions of the first proviso to subsection (1) of section 338-E, P.P.C. clearly contemplate 
acquittal of an accused person on the basis of compounding of an offence by invoking the provisions 
of section 310, P.P.C. and the effect of such compoundipg has also been clarified in most explicit 
terms by the provisions of subsection (6) of section 345, Cr.P.C. in the following words:-

"The composition of an offence under this section shall have the effect of an acquittal of the 
accused with whom the offence has been compounded."

9. The legal provision mentioned above leave no ambiguity or room for doubt that compounding of an 
offence of murder upon payment of Badal-i-Sulh is not a result of payment of Diyat which is a form 
of punishment and that such compounding of the offence leads to nothing but an acquittal of the 
accused person. It has already been clarified by this Court in the case of Dr. Muhammad Islam v. 
Government of N.-W.F.P. through Secretary Food, Agricultural, Live Stock and Cooperative
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Department Peshawar 1998 SCMR 1993 as follows:—

"We are inclined to uphold the above view inasmuch as all acquittals even if these are based on 
- benefit of doubt are Honourable for the reason thaf the prosecution has not succeeded to prove 

their cases against the accused on the strength of evidence of unimpeachable character. It may
....be noted that there are cases in which the judgments are recorded on the basis of compromise

between the parties and the accused are acquitted in consequence thereof What shall be the 
nature of such acquittals? All acquittals are certainly honourable. There can be no acquittals, 
which may be said to be dishonourable. The law has not drawn any distinction between these 
types of acquittals."

The said precedent case also involved a question of reinstatement in service of an accused person 
implicated in a criminal case who had been acquitted by the criminal Court and this Court had 
declared that an acquittal had no shades and there was no concept of Honourable or dishonourbale 
acquittals. It had specificajlly been noted by this Court in that case that there could also be cases 
involving acquittals on the basis of compromise between the parties and after raising a query 
regarding the status of such acquittals this Court had hastened to add that "All acquittals are certainly 
honourable". If that be the case then the respondent in the present case could not be stigmatized or 
penalized on account of his acquittal on the basis of cWpromise. In view of the discussion made 
above and also in view of the novel situation presented by this case the precedent cases cited by the 
learned counsel for the appellants have been found by us^to be missing the mark, if not irrelevant to 
the controversy in hand.

10. As regards the submission made by the learned counsel for the appellants based upon the issue of 
propriety of reinstating in service a person who, by virtue of compounding of an offence of murder, is 
a self-condemned murderer we may observe that we haye pondered over the said issue from diverse 
angles and have not felt persuaded to agree with the learned counsel for the appellants. Experience 
shows that it is not always that a compromise is entered into by an accused person on the basis of 
admission of guilt by him and in many cases of false implication or spreading the net wide by the 
complainant party accused persons compound the offence only to get rid of the case and to save 
themselves from the hassle or trouble of getting themselves acquitted from Courts of .law after 
arduous, expensive and long legal battles. Even in the present case the respondent and his brother 
were accused of launching a joint assault upon the deceased upon the bidding and command of their 
father and before the learned trial Court the respondent's brother had maintained in unequivocal terms 
that he alone had murdered the deceased and the respondent and their father had falsely been 
implicated in this case. Be that as it may, un ultimate acquittal in a criminal case exonerates the 
accused person completely for all future purpose vis-a-vis the criminal charge against him as is 
evident from the concept of autrefois acquit embodied in section 403, Cr.P.C. and the protection 
guaranteed by Article 13(a) of the Constitution of Islamic Republic of Pakistan, 1973 and, according 
to our humble understanding of the Islamic jurisprudence, Afw (waiver) of Sulh (compounding) in 
respect of an offence has the effect of purging the offender of the crime. In this backdrop we have 
found it difficult as well as imprudent to lay it down as a general rule that compounding of an offence 
invariably amounts to admission of guilt on the part of the accused person or that an acquittal earned 
through such compounding may have ramifications qua all spheres of activity of the acquitted person's 
life, including his service or employment, beyond the criminal case against him. We may reiterate that in 
the case of Dr. Muhammad Islam (supra) this Court had .categorically observed that "All acquittals are 
certainly honourable.- There can be no acquittals, which may Ee said to be dishonourable. The law has not 
drawn any distinction between these types of acquittals". The sway of those observations made by this 
Court would surely also encompass an acquittal obtained on the basis of compounding of the offence. It is 
admitted at all hands that no allegation had been levelled against the respondent in the present case 
regarding any illegality, irregularity or impropriety committed by him in relation to his service and his 
acquittal in the case of murder had removed the only blemish cast upoii him. His conviction in the case of 
murder was the only ground on which he had been removed from service and the said ground had 
subsequently disappeared through his acquittal, making him re-emerge as a fit and proper person 
entitled to continue with his service.
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■ l|. It may not be out of place to mention here that even the order of removal of the respondent from 
service passed on 3-3-1996 had expressly provided that the respondent's case would be considered by the 
competent authority for his reinstatement in service in case he was acquitted of the criminal charge. Thus, 
on this score as well we have found the respondent to be quite justified in claiming his reinstatement in 
service upon earning an acquittal from the competent criminal Court.

12. As far as the submission made by the learned counsel for the appellants regarding the respondent’s 
appeal being barred by time is concerned suffice it to observe in this context that admittedly the 
respondent's appeal before the Federal Service Tribunal, Islamabad was preferred within the requisite 
period of limitation. There is no material available before, us to conclude or hold that the respondent's 
departmental appeal was barred by time and, if so, whether the delay in the respectj if any, had been 
condoned or not and on what basis the said appeal had been dismissed. The order of dismissal of the 
respondent's appeal by the departmental authority did not rnention that his appeal had been filed beyond 
the period of limitation or that the same was dismissed on the ground. We have further noticed that 
such objection had been raised by the appellants before the Federal Service Tribunal, Islamabad. As the 
assertion of the learned counsel for the appellants regarding the respondent's departmental appeal being 
barred by time does not find support from any document produced before us, therefore, it is not possible 
for us to follow the principle laid down in the cases of The Chairman P.I.A.O and others v. Nasim Malik 
PLD 1990 SC 951 and Muhammad Aslam v. WAPDA and others 2007 SCMR 513 cited by the learned 
counsel for the appellants in that regard. We may also obsefve in this context that the respondent had been 
acquitted in the criminal case on 22-9-1998 and he had filed his departmental appeal on 12-10-1998, i.e. 
within three Weeks of his acquittal in the criminal case. It \^Hould have been a futile attempt on the part of 
the respondent to challenge his removal from service before earning an acquittal in the relevant criminal 
case and, thus, in the peculiar circumstances of this case, we have found it to be unjust and oppressive to 
penalize the respondent for not filing his departmental appeal before earning his acquittal in the criminal 
case which had formed the foundation for his removal from service.

13. For what has been discussed above this appeal is dismissed and the impugned majority verdict 
rendered by the Federal Service Tribunal, Islamabad on 3-7-2000 is upheld and maintained.

Appeal dismissed.
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