A
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"ORDER
01.07.2022

Learned counsel for the appe\llamt present. Mr. Touheed
Igbal, ‘Assistant Director (Litigation) alongwith Mr. Riaz Ahmad
Paindakhel, Assistant Advocate General for the respondents
present Arguments heard and record perused.

Vide our detailed judgment of today, placed on f|Ie of
Service Appeal bearing No. 904/2019 titled “Abid Ali Versus
Government of Khyber Pakhtunkhwa through Secretary
Livestock & Cooperative Department, Civil Secretariat Khyber
Pakhtunkhwa, Peshawar and three others”, the apbeal in hand
being devoid of metrit stands dismissed. Parties are Ieff to bear

their own costs. File be consigned to the record room.

ANNOUNCED

01.07.2022
(Salah-ud-Din)
Member (Judicial
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' 03.08.2021 - Counsel for the appellant present.

Mr. Riaz Ahmed Paindakheil, Assistant Advocate General

alohgwith Mr. Touheed Igbal A.D for _respondents present.

Arguments were advanced at some length however, during
the arguments it was pointed out that vide order of the Hon'ble
 Peshawar High Court, Peshawar dated 16.05.2_'018,' all - the
appointments of Laboratory Assistant Were struck down whi'ch were
made pursuant to the adyertisément-dated 19.10.2016 in District
D.I.Khan. Copy of the -above mentioned advertisement  is not
available on file alongwith other relevant documents, therefore, both
the parties are directed to make sure’ the production of relevant
record for proper assistance of this Bench. Case is adjourned. To
come up for production of relevant record and arguments on
08.12.2021 before D.B. '

NI — ¢

(Atiq-Ur-Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)
08.12.2021 Learned counsel for the ‘appellant present. Mr.

3

Kabirullah Khattak, Additional Advocate General for the
respondents present. " _

The Worthy Chairman is on leave, therefore, the
bench is incomplete. Adjourned. To come up for

arguments on 28.03.2022 before the D.B.

)7

(Salah-ud-Din)

Member (J) .
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-'10.02.2'02'1 | Mr. Maaz Madni, Advocate, for appellént. is-pre'Se»ri't.‘~ Mr
 Kabirullah Khattak, Additional Advocate General and Mr. Toheed
Igbal, Assistant D|rector for respondents. are also present.
_ Learned- counsel representing appelllant, requeste;:_i fof -
| adjournment as he has not -prepared the brief. -Last' chance-is . :
‘ glven to learned counsel representing appellant for addressing |
arguments. Ad]ourned to 14.04.2021 on Wthh date file to come

(MIAN MUHAMMA) (MUHAM
- MEMBER (EXECUTIVE) MEMBER (J

14.04.2021 - Due to demise of the Worthy Chairman the Tribunal is
defunct, therefore, case is adjourned to 03.08.2021 for the -

same as before.

READER



30.09.2020 - Muhammad Maaz Madni, Advocate -alongwith

' Muhammad Akram S/O Mir Alam 'Ki'nan Attor‘ney for
appellant are present. Mr. Muhammad Jan, learned
Deputy District Attorney for the réspondents is also
'present. '

According to Muhammad Akram, Attorney for
appellant that learned counsel is engaged in the Hon'ble
Peshawar High Court, Peshawar, therefore, cannot
attend the Tribunal today and ‘reclquested for
adjournment. Adjourned to 30.11.2020 on which to -
come up for arguments before D.B

(Afig-ur-Rehman Wazir) ~ (Muhamm
Member(E)

30.11.2020 Counsel for appellant present.

Muhammad Jan learned Deputy District Attorney for
respondénts present. '

Former made a request for adjournment. Adjourned. To
come up for arguments on 10.02.2021 before D.B.

&(lﬁ: ur Rehman Wazir) (Roziha Rehman)
Member (E) Member (3)

~~~~~~~
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' 7-5 .2020 - Due to COVID19, the case is adjourned to
§ % . A7/ _7/2020 for the same as before.

~.

27.07.2020 Nemo for appellant. Mr. Ziaullah, DDA for the respondents
present. - :

On the last date the matter was adjourned through

Reader note, therefore, notices be issued to appellant/cou_nsei

o for 16.09.2020 for hearing before the D.B. |
\{J-W cm&)gri
Member '
16.09.2020 - Counsel for appellant present .

- Mr. Muhammad Jan learned Deputy District Attorney

for respondents present.

Former requests for adjournment Adjourned. To come

up for arguments on 30.09. 2020 before D.B.

Wumr) _ (Rozirl’a;R'ehman)

Member (B) Member (J)
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19.11.2019 Appellant alongwith counsel  and Addl. AG for the

respondents present.

Learned AAG is required to ensure attendance of
representative of the  respondents and sub‘misSioh of requisite -

reply/comments on next date.

Adjourned to 01.01.2020 before S.B.

Chéirm n

02.01.2020 Appellant alongwith counsel, Addl. AG alongwith ~ - .
Toheed Igbal, AD fbr the respondents present. : - | _ \
Representative of respondents has furnished’ reply' o

on behalf of the respondents. Placed on record. The

appeal is assigned to D.B for arQuments on 09.03.2020.

The appellant may furnish rejoinder, within one ‘month‘,'

° Chairrx

" if so advised.

09.03.2020 Counsel for the appellant present. Mr. Usman
Ghani, District Attorney alongwith Mr. Toheed Igbal, AD
and Mr. Muhammad Iiyas, Senior Statistician for

respondents'present. Learned ¢ounsel for the appevllahtr-_ ,
seeks adjournment. Adjourned. To come up for -
arguments on 07.05.2020 before D.B. B

Member ' ‘ Member




23.08.2019

Counsel for the appellant present.

Contends that the Honourable High Court had struck down
only the appointments of Laboratory Assistant (BPS-06) made
pursuant to the advertisement dated 19,10.201_6 in "~ District
D.I.Khan. On the other hand, the appointment of appellant was as
Laboratory Assistant in the office of Director Hazara Agricu-lture
Research Station, Abbottabad. The apporntment of appellant was

e
therefore neither |mpugned in the Writ Petition nor was declared/in-

- derogatlon of faw. The impugned office order dated 15.02.2019

referred to in the judgment of Peshawar High Court passed in Writ

. Petition No. 1024- D/2018 and Review Petition No: 1203 D/2018 it

was a total m:sconceptron on the part of respondents.

In view of the available record and arguments of learned

" counsel instant appeal is admitted for regular hearing. ~ The -

appellant is directed to deposit security and process fee ‘within 10

days. Thereafter, notrces be issued to the respondents. ‘To come up

- fOr written reply/comments on 15. 10 2019 before S.B. ,

Chairman N '

15.10.2019 Junior to counsel for the appellant and - Addl. AG

alongwith Jalalud Din, Agronomist and Tauheed Iqbal
AD-for the respondents present ,
Representatives of the respondents request for time

to submit the‘requisite comments/reply. Adjo_urned to

19.11.2019 on which date the requisite reply/comments

shall positively be submitted. - w
' \

Chairman




Form- A , ¢ -
FORM OF ORDER SHEET
Court of ‘ ' '
Case No.- 905/2019
Date of order Order or other proceedings with signature of judge
proceedings

2 _ 3

The appeal of Mr. Afrasiab Khan presented today by Mr.

1- 10/07/2019
‘ o Muhammad Maaz Madni Advocate may be entered in the Institution
N - Register and put up to the Worthy Chairman f&r proper order please.
REGISTRAR /‘917"’ f
. 5 ' U.f 57\ |g:i This case is entrusted to S. Bench for preliminary hearing to be

put up there on 7—3}081101

CHATRMAN




BEFORE THE KHYBER PAKHTUNKH\X/A SERVICE TRIBUNAL,

PESHAWAR
SERVICE APPEAL NO. 0'{ 05— /2019
AFRASIAB KHAN V/$ AGRICULTURE DEPTT:
& OTHERS
N e NDEX
SINO: 2oyt TDOCUMENTS - 1 hAN Nﬁ"”“i%ﬁ"“éé
1. Memo of appeal | | e 1-4
2. Merit List A 5.6
3. Appointment Order B
4. | Judgment dated 16.05.2018 C 8-20
5. | Review judgment dated 05.12.2018 'D A} -22
6. | Impugned Order dated 15.02.2019 E 2R
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHA\X/AR

Khyber P—tkhtuk.hwa

Servncc Aribunal

| | of 5 |
SERVICE APPEAL NO. OI /2019 raey o _Q_Q_L_

MR AFRASIAB KHAN Ex- Laboratory ASSIStant(BPS 06), ed
o/o Dlrector Hazara Agrlculture Research Statton Abbottaba&‘

_1___2.020747]

S Teveeeireenenes ceereenns ceeereineaies APPELLANT

THE GOVT. OF KHYBER PAKHTUN KHWA
through Secretary, Livestock & Cooperative Department,
Civil Secretariat Khyber Pakhtunkhwa, Peshawar.

THE DIRECTOR GENERAL AGRICULTURE RESEARCH,
Khyber Pakhtunkhwa Peshawar.

THE DIRECTOR,
Hazara Agriculture Research Station, Abbottabad.

- THE DIRECTOR,

Agriculture Research Institute; DI Khan.
.............................. RESPONDENTS

SERVICE APPEAL UNDER SECTION-4 OF. THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST THE

IMPUGNED ORDER DATED 15.02.2019 WHEREBY MAJOR
PENALTY OF REMOVED FROM SERVICE HAS BEEN 'IMPO_SED
UPON THE APPELLANT AND AGAINST NOT TAKING ANY
ACTION ON THE DEPARTMENTAL APPEAL DATED 13.03.2019

Fﬁ\edﬁﬂ -day OF THE APPELLANT \)UlTHlN THE STATUTORY PERIOD OF-

Registrar

1017118 praver;

L e

. NINETY (90) DAYS

"That on acceptance of the instantservice appeal the impugned

removal order dated 15.02.2019 to the extent of appellant may
very kindly be set aside and the appellant be reinstated into |
service with all consequential back benefits. Any other remedy
which this august Tribunal deem:s fit that may also be awarded in

favour of the appellant.

»Res‘plectfully Sheweth:

FACTS:




BN
.

Brief facts which give rise to the instanf appeal are as under:-

That the respondents issued advertisement for filling u:p of various
vacant posts including the post of Laboratory Assistant (BPS-06).
That the appellant being ellglble in-all respect applied for the post
of Laboratory Assistant (BP5-06) and passing test & Interview
stood successful by attaining proper position in the merlt list
prepared for.the post of Laboratory Assistant (BPS-06).

Copy of the Merit List is attached as

ANNEXURE ...coivniiiiiiiiiiieerieeee, A.

Thatappellantafter beingdeclared successful in the test & interview
and attaining a proper position in the merit List the appellant was
issued with appointment order as lLaboratory Assistant (BPS-
O6)dated 13.11.2017 and was accordingly posted under the

~administrative control of Respondent no.3. .
Copy of- the appointment order is- -

attached as ANNEXURE........ccoreenens B.

That the apbellantaf’rer receiving the appointment order dated
13.11.2017, was medically examined and was found fit for

- Government job where after the appellant submitted his arrival

and charge report before the Respondent no. 3 and started
performing his duty quite efficiently, whole heartedly and upto
the entire satisfaction of his high ups. -

That a writ petition was filed before the Peshawar High Court, DI
Khan bench against the respondent by challenging the
appointment order of ONE Jabir who also hails from DI Khan
which was admitted  and allowed" vide judgment dated
16.05.2018 with the remarks given in Para-13 of the judgment as
“We are left with no other choice but to struck down all the
appointments of Laboratory Assistant (BPS-06) made pursuant to
the advertisement dated 19.10.2016 in District DI Khan™.

Copy of the judgment dated 16. 05 2018
attached as ANNEXURE ..................... C.

That the respondents 'also filed a review petition against the
above-mentioned judgment dated 16.05.2016 which was
dismissed in limzne being not mamtalnable vide )udgment dated

- 05.12.2018.

Copy of the }udgment dated. 05.12.2018
attached as ANN EXURE ...... Cereenens R b
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~ That, the a'ppéllar“i’t:'\fvhilé performing his duty wi:th-res.pondent no.

3, was issued with the impugned order dated 15.02.2019
communicated to ‘the appellant on 22.02.2019 whereby the

- appellant was removed from service along with two others at

serial no. 1'& 3 of the impugned order dated 15.02.2019.

Copy of the inﬁpugnéd order dated
15.02.2019 - is attached as.
ANNEXURE....... ieereeenerenren revesvennens E.

That, the appellant feélirig aggrieved from the inaction of the
respondents by issuing the impugned order dated 15.02.2019 filed
Departmental Appeal dated 13.03.2019 before the appellate
authority and after waiting for 90 days filed an application
requesting therein for provision of the appellate order if any but
no response has been received so far.

Copy of the Departmental Appeal &
application is attached as
ANNEXURE ...ccooiiiiiiiniiiennn, F&G.

That the appellant ha\)ihg no other efficacious, adequate and

- alternate remedy but to approach this Honourable Tribunal on

the following grounds amongst others:

GROUN DS:-

A.

That the impugned order dated 15.02.2019 of the respohdents.
issued to the appellant is against the Law, Rules, Fact & material

~ available on record hence not tenable in the eye of Law and is

Itable to be set aside.

That the appellant has not been treated by the respondents in
accordance with Law and Rules on the subject noted above and
as such the respondents are clearly violating Article 4 and 25 of
the constitution of Islamic Republic of Pakistan 1973.

That the respondents have not acted in accordance with law and

the rules governing on the subject matter by i issuing the impugned
removal order dated 15.02.2019.

" That the treatment met out to the appellant s highly

drscrlmmatory as other employee appointed with that of the
appellant on the same advertisement are still serving in the
respondent Department. '

That the judgment issued by the Honourable Peshawar High
Court DI Khan was riot properly interpreted by the respondents




That no charge sheet, no statement of allegation no show cause
notice has been served upon the appellant whlle lssumg the
lmpugned removal order dated 15. 02 2019.

That'no prOper inquiry' has, been conducted by the resp'Ondents

, whlle issuing the Impugned removal order dated 15.02. 2019/

which is pre- requmte as. per varlous )udgments of the apex Court‘

. fori lmposmg a ma)or penalty

That, the issuing of the‘impug'ned removal order is nothing but
just to harass the appellant and to accommodate their blue-eyed
person. '

That the appellant has properly been qualified and has also
passed through proper selection process where after were selected -
on the post, hence the appellant has been punished for the fault

“of other by mis-interpreting the verdicts of the Honourable High

Court by the respondents while lssuxng the lmpugned removal
order dated 15.02. 2019 '

That any other ground$ will be raised at the time of arguments
with prior permission of this Honourable Tribunal.

It is, therefore rmost humbly prayed that the appeal of the '
appellant may be accepted as prayed for.

oﬂ/a 7/,20/9

Appellant

Advocate
ngh Court, Peshawar.
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Rankinig Meritlist of candidates for the post of Laboratory Assitant (BPS-06) E%,,% Age Limit 18 to 32 Year | ‘
' . ' N * \acancy No. 04

wae

S.No |Dairy |Name Father Name |Domicile Required Qualific |Matric (70) st 2nd {3rd Experience in DGAR |Rep. [SDOR)Avera Grand |Remarks
No Age 18-32 |ation . Step (6)|Step |Step the relevant of ge total
years Age . 8y (12 field 4 marks Admn Intervie
Y MD per years (10) Deptt w
- ' Marks.
) Muhammad Ali 7| . )
! 186|Abbas Ali Khan . Khan Peshawar 25 8.3, B.Sc 70 8 10 5 5 6| 5.3333] 93.33333
: ! . i . . 3 - ) D
©2 B27|Amir Hamza Mushtag-Ahmad |Peshawar 21,5.23 ., 8.A 70 ' s 8 4 .4 .5 .3 4 86
’4-_; 3 1660|Jabir Umar Daraz D.4.Khan 18 ,6 ,26 , F.Sc 70 6 . . 4 S R A K 6 86
Muhammad Muhammad . .
4 15653} Akmal Jadoon Ajmal Jadoon . Swabi 23 4 18, Matric .70 7 3 4 3| 3.3333] 80.33333
i : .
’ L S 468! Abid Ali- gahadar-Khan D.1.Xhan 32 6,19, B.A 53 3 7 7 7 g| 7.3333] 75.33333
6 g3|fFarhatullah Khan inamullah Khan |Peshawar i4~,7 A1, A 531 - 6 . 10 5 7 [ 6 75
N . - - —_—
|+ 697]afrasiab Khan ~_|Abdul Ghafar D.1.Khan 18 6.18,  |Matric 53 10 8 71 8] 7.66674 70.66667
Muhammad : g : . ' .
8 101Adnan " [shah Nazar Khan Nowshera 21,7 11, B.Se . 53 8 7 3 3 - 2] 2.6667 70.66667
Fawad . : : . ' -
g .1482|Mahmood Fazal Mahmoed Swabi o ]2s .8 21, MSc 53 12 4 2 2 1| 1.6667) 70.66867
' Muhammad fuhammad . A : .
. iC 1440|Sajid Salcem Saleer Shah Bannu - 28,7 ,11, F.A 53 6|. 10] 2 1 21 1.6667| 70.66667
Muhammad . ’
11 1374|Farooq Gohar Ali Peshawar 27 8,15, F.A 53 6 . 10 2 1 2! 1.6667| 70.66667
! 12 411|tlyas Khan $ad Uligh Khan _|D.l.Khar 21,61, B.A 53 8] " 4 4l 4 3| 3.6667{ 68.66667
: . pMuhammad - ' . . : ) .
. 3] © 1380 {rfan wasil Khan ' Peshawar 26 .9 .28, B.S¢ S3 8 4 LI 3 3; 3.3333 68.33333
' . orkazai o X . .
1 14 1123|Shah Jahan Al Malik wahid Ali_{Agency 32 4,19, B.A 53 8 4 3 3 2] 2.6667] 67.66667
B 1 15 11jBabar Magsood nagsood Ali peshawar 21 4,14, B.A ’ S3 ‘ 8 4 2 "3 3| 2.6667} 67.66667
) . -‘ o] ’ Muhammad . .
- R ,I : 16 25| Muhammad Bilal jAya? Peshawar 23,7 .,24 8.A | 53 8 4 2 2 3! 2.3333{ 67.33333
' - Aamic Khan Field | * :
17 g51|worker - Aziz Ur Rehman Nowshera 28 ,8 ,30, B.A " 53 - 8 al 2 2 . 3] 2.3333| 67.33333
- s ‘-\.. : :




Rankinig Meritlist of candidates for the post of Laboratory Assitant (BPS-OG‘) |

Page 2 of 2

£ pge Limit 18 to 32 Years
@ Vacancy No. 04 '

e
S.No [Dairy {Name Father Name [Domicile [Required  |Qualific {Matric (70) |1st 2nd |3cd Experiénce in [DGAR |Rep. |SDOR |Avera Grand |Remarks
No i Age 18-32 [ation Step (6){Step [Step  [the relevant of ge [total
- years Age (8) |(12) field 4 marks | Admn Intervie
Y MD per years {10) Deptt w
Marks.
Qazi Amin Ul o .
18] 382|Muhammad flyas|Hag Matakand = {25 .9 ,28, FA 53 6 4 4 5 3 4 67
i Muhamamiad Ali ] o
19| 856|Muntazir Shah ~ |Shah Nowshera 27 1,26, Matric 53 10! 3 4 4| 3.6667[ 66.66667
. 20 46(Ahmad Ali - Ayub Khan Swat . 27,2 17, DAE. 53 6 4 4 4 3| 3.6667| 66.66667
- - :,' . -
4 21 716|Raheel.Ahmad -[Shakeel Ahmad |D.1.Khan 22 9,25, F.A 53 6 4 ! 4 4| 3.6667| 66.66667
N x
22 168|Aamir Shahzad |Abdur Rasheed, |Abbottabad |36 .9 ,30, DAE 53 6 4 4 4 3| 3.6667] 66.66667
. Syed Mehtab _ . ] B
17 23 78[Hussain Ismai! Swat 20 9,30, F.A 53 6 4 3 4 3[ 3.3333] 66.33333
] ) 24 508{Imtiaz Ahmad __[Adam Khan Karak 293,29, F.A . 53 6 ¢ 4 3 4 3| 3.3333{ 66.33333
r ’ Muhammad Shafiq ur ' o L | :
25 378|Tahir Mehman -|Mansehra 22,2 15, F.5c 53 6 4 3 3 4] 3.3333| £6.33333
26 170|Nimat Ullah Alam Khaﬁ Karak 34 6,28 , FA 53 6 4 4 3 2 3 66|
'a' o O
, 27 40{8ahar Ali - lGhudam Nabi Pashawar 20 8,28, F.A 53 6 4 2 2 2 2 . &5
, . .
) 28 1613{Sadiq Ullsh Siraj Muhammad |DIR Lower 18 6,16, Matric 53 7 3 4 3] 3.3333| 63.33333 ’
,/( - x
S 29 1437|Usman Ali Shah [SabzAli |, |Mardan 199,26, IMatic [~ O\ 53 4 3 6 s| 4.6667) 61.66667 N
. : . .
. .
ﬂ/ . T
Member nmber - / \
-------- Outreach Agric. Section Oftser (Estt) Agric ' % -
‘ Research Khyber Livestock & Gpoperative . " DirectocGene | Agric.
Pakhtunkhwa Department’ : Research Khyber Pakhtunkhwa




. quoted circular, he should re

e T e T T
IETLE ISR

et oo
T R A I
mHvASE =l

Avmmfﬁ

GOVERNMENT OF KHYBER PAKHTUNKHWA &
: AGRICULTURAL RESEARCH

Office: at Agricultural University Peshawar
Phone #:"  0092-91-9221271 '

- Fax#: 0092-91-9221270

* Email. dgragriresearch@gmail.com

FFICE ORD

Consequent upon the recommendation of Departmental . Selection

Mr. Afrasiab Khan S/0 Abdul Ghafar is hereby appointed as Laboratory Assistant on reqular busis
in BPS-06 (10620-560-27420) plus usual allowances as admissible under the Government rules.
He is posted against the existing vacancy of Laboratory Assistant in the office of the Director
Hazara Agriculture Research Station Abbottabad. .

e

Committee

1. His services will be considered regular and are entitled to General Provident Fund in
such a manner and at such rates. as may be prescribed by the Government by the
Khyber Pakhtunkhwa, Civil Servant (Amendments) Act, 2013,

2. His services will be liable to termination on one month notice from either side. In case .
of resignation without notice his two months, pay/allowances shall be forfeited to
Government. :

3. The appointee should join his duty within 30-days of the issue of this order.

4. He will have to produce a Medical Fitness Certificate before joining his duties.

5. He will be governed by such rules and regulation as may be issued from time to time
by the Government. : ' '

6.

His service can be terminated at any time in.case his performance is found:

unsatisfactory during probationary period. In case of misconduct he will be proceeded
© against the Khyber Palchtunkhwa, Government Servants (Efficiency & Disciplinary)

Rules, 2011 and the Rules framed there under from time to time. '
7. No TA/DA will be granted for juining the duty.

If he accepts the post on the above terms and conditions which are luid down in the above

port for duty to the Director Hazara Agriculture Research Station
Abbottabad, - :
Sd/- -
DIRECTOR GENERAL
Agriculture Research.
. ' . Khyber Pakhtunkhwa g
7{ R ' % Peshawar
No. ! ﬁ . )é /)/Estt/DGAR; ' Dated Peshawar the lj( ; /[ /2017.

SRR caay g

Copy to:- - ‘ ﬁ%g § LS 4§ %s%} : o

The Director Hazara Agriculture Research Station Abbottabad.

‘The District Accounts Officer, Abbottabad.

The Assistant Accounts Officer, H.(. : .

Mr. Afrasiab Khan S/0 Abdul Ghafar R/0 Village Rori Tehsil Kuiachi D
for information'& necessary daction.

NN M

istrict D.1.Khan.




IN THE PESHAWAR HIGH COUR
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" JUDGMENT SHEET

D.I.KHAN BENCH
(Judicial Department)

W.P. No.1024-D/2017 with

.C:M.No.1186-D/2017
Raheel Ahmad
Versus.
Govt. of K.P.K and others
JUDGMENT
For petitionér: .. Mr. Muteeullah Rind Advocate.
For respondents
No.1 to 4: Mr. Kamran Hayat Miankhel, Addl:
A.G. alongwith Abdul Majeed
(respondent No.4 in person).
For réspoﬁdent , =
Muhammad Anwar Awan Advocate.

'

" Imran/*

No_. 5:

Date of hearing: 16.5.2018.

*kk

LJAZ ANW J.- Through the instant writ petition

filed under Article 199 of the Constitution of Islamic .

following relief:-

“In wake of submission made above,

it is humbly prayed that on
‘ac‘*ceptance of instant writ petition,
respondents No.l to 4 rﬁay kindly be

directed to appoint the petitioner as

Lab As&istant (BPS-6) against.

vacant _post on merit, and

: Rebublié of Pakistan,. 1973, the petitioner seeks the

(D.B) Hon 'ble Mr. Justice {juz Anwar and Hon'ble Mr. Justice Shakeel Ahmad
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| respondents No.l to 4 may please be

directed to declare the impugned
appointment order of respondent

No.5 as null and void.”

2. ~ Precisely stated the facts of the case are that

pursuant to the advertisement dated 19.10.2016, the

petitioner applied for the post of Laboratory Assistant

(BPS-6). He appeared in test/interview and secured -

68/100 marks, but later on through publication the
test/interview so conducted was cémcelled_ and the

respondent No.5 was appointed vide order dated

102.11.2017 on political influence. despite the fact that he

has not even applied for the said bost.

3. Arguments heard and record perused.

4. Perusal of the record reveals that the
fespondent No.2 advertised different posts, including the

posts of 04 Laboratory Assistant (BPS-6), one post each

. for 04 separate districts, through daily newspapers dated

19.10.2016. Initially departmental test was conducted

despite the fact that there are standing instructions of the

Provincial Government that for all appointments, the -

department is required to conduct written test through
National Testing Service (NTS). Initially the candidates

qualifying the written test were called for interview,

however, as admitted by the respondents the interview

{D.B) Hon ble Mr. Justice ljaz Anwar & Hon ‘ble Mr, Justice Shakeel Ahmad
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) was subsequenﬂy cancelled fof the reasons that no
suitable candidate was availéble. It tréhspired that in 6rder
to accommodate the respondent No.5 and certain other
candidates, the interview was aga;in. re-arranged Without
calling other shortlisted candidates and thus respondent
No.5 including 02 other candidates were appointed as
LaBoratory Assistant on regular basis. |
5. "The respondent No.4, present in the Couft,

was asked what was the quota allocated to District - = '

B . S D.1.Khan, he stated that he is not the appointing authority
and the appointments were made by the respondent No.2.
He however, concedéd that there were only 01 post

allocated for District D.I.Khan. We have also been | o

Tehsil .Kulachi, the home tbvm/constituency of the
Minister of Agriculture. The result of shortlisted
- candidates would show that the petitioner has topped the

|

| .

informed that all the 03 candidates appointed belongs to
! written. test by securing 68 marks out of 100, but he was’

deprived while the respondent NQ.SI, who has not cvenﬁg’%g ;,

appeared in written test was allowed appo'intr'nent.
6. It is a matter o-f gfeat concern tha;t three
~ appointments of Laboratory Assistant were made ﬁom the
candidates of Tehsil Kulachi and fhe other districts we:re
deprived as oﬁe post of Laboratory Assistant was .
J ' ea@mked for each district. We are fa‘cihg cases of civil

N
'd
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servanté day to- day in the High Com"t whereiﬁ
adjustments and appointments are made in other districts
- of the (;andidates‘belonging to 'District D.I.LKhan and are
then subsequently reposted in District D.1.Khan as these
candidates were ﬁot ready to perform their duties iﬁ other
districts. In the instant case the fault lies with the
appointing authority that as to why he has made
appointments in District b.I.Khan, over and above their
entitlement. Making such appoin-tmér‘lfs give support to
the argument of the learned counsel for the petitioner that
since it was the constituency of Minister for Agriculture,
as such, the appointments were made ét the choice lof
Ministercbncerned.
7. - The august Supréme Court of Pakistan iﬁ
case of “Zahid Akhtar Vs. Government of J?u;:jab
through Secretary, Local Government and Rm}al
.Develépment, ‘Lahore and 2 others” (PLD 1995 SC

330), while discussing the role of Bureaucracy and their

dealing with the public representative held as under:- 4% 3 & |-,

Pus ok
““Tamed and - subservient
bureaucracy can neither be helpﬁd to
Govérnment nor it is expected to.

'z"nspire' public confidence in the

_ . administration. Good governance is . . o¥ [/}\
o g ‘:
/ , largely  dependent on an upright, ' 7 72
0 ‘ ~ honest and strong bureaucracy. S
. o "l‘ ;‘.‘C‘l'

Imran/* (D.8) Honble Mr. Justice ljaz Anwar & Hon 'ble Mr, Justice Shakeel Ahmad
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Therefore, mere submission to the

will ~of superior is not a.
‘commendable trait in a bureaucrat
Elected representatzves placed as
incharge of admzmstratzve
departrhents of Government are not
expected to carry with them a deep |
insight in the cqmplexities' of
administration. The duty of " a
bureaucrat, therefore, -is 10 apprise -
these elected representatzves the
nicety of admtmstratzon and. provide
them correct guidance in “discharge
of thezr functions in accordance with
the law. Succumbing to each and
every order of direction of such
elected  functionaries without
bringing to their notice, ‘the legal |
infirmities in such order's/directio;is
may sometimes amount o an act of

indiscretion on. the "part of ] C@

bureaucrats whzch may not be .
justifiable on  the 'plene of gé?ﬁ?:ﬁﬁ,
. hzerarchzcal discipline. 4 9E § iy

Government “servant is expected to |

comply only those orders/dzrectzons |
" of his superior which are legal and

within his competence. Complzance
‘of an illegal or an incompetent
directionforder can neither  be
. justified 9n the plee that it came from

a superié‘r authority n'o.r.i't could be

defended on the ground that its non-

Imran/* (D.B) Hon 'ble Mr. Justice ljaz Aﬁ\vnr& Hon'ble Mr. Justice Shakeel Ahmad
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\'_, ' compliance would have exposed the

concerned Government servant to the

- riskof discipli_na?y action.”

august Supreme Court of Pakistan in the case of “Ckief

Secretary I"_un'j‘ab .and others V5. . Abdul Raoof Dasti”

(2006 SCMR 1876), held as under:- -

8. SinliIariy, in the métter of appoih’pments the o . |

“26. It is our misfortune that when

we are looking for individuals to |

| o L " serve our own-selves, we search for

- | ‘ " the best '~'0f doétors,_ the best of

| ; ‘ architects, the. best of lawyers, the
best of engineers, the best of cooks,
the best of butlers and so on but
when it comes ',tor selecting similar -
individuals to serve the public, we
get swayed by nepotism, by petty
personal  interests ,and‘ by ‘other
similar  ulterior and extraneous -
considerations-and settle foi‘ the ones
not worthy of serving the public in
“the requisite inanﬁer. We "need to
remind . ourselves - that chbosing
persons for public- service was not
just * providing a job and the
.consequent livelihood to the one in
need but was a sacred trust to be
discharged by the ones charged with
it, h‘one.s".tly, fairly, in a just :ana' .

\ ‘trdn‘spai‘e‘nt manner and in the best

// ' interest of the public. The individuals

”~

Lnrans* (D.B) Hon 'bie Mr. Justice ljaz Anwar & fun'ble Mr. Justice Shakeel Alumad
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o | so selected are to be paid not out of

the private pockets of the ‘ones
appointing thgm but by the people
throz)gh the Zpublic .. exchequer : o
Therefore, we must keep it in mind ‘
that not selecting the best as public
servants was a gross ‘breach. of the
public trust and lwa,s an offence
against the public who had right to
be served by the best. It is also
blatant violation of .the. rights of
 those who may ‘be available and
- whose rights to the said posts are
denied to them by appointing
unqualified’ or even less qualified
persons to such posts. ‘Such - a
practice and conduct is highly unjust
and spreads. a message from ones in
author"ity that might was right and -
not vice versa which message gets
gradually permeated’ to the very
gross root level leading ultim&iély to
a '.9ociéty having no respect fb'r law,
justice and fair play. And it is the
said evil nhorms which ultimately ledd
to anarchic and chaotic situézi'i'ons’ in
‘the society. It zs about fime we

suppreéssed such-like ‘evils tendencies

and elimindted them before the same

eliminated us all.”
9. There is yet another very important. aspect ‘of
the case. It was vehemently arg‘ued_that'th'e candidates

{/

Imran/*
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were not di_sciosed the outcome .of their iﬁterviéws for.
which they were~ called; ho*_wéver, t_ﬁe ..reply- of tﬂe : 4
respondents in  their ‘c‘c‘)rmnéﬁts' is * “the ‘interview was ‘ |
cancelled, dueto the reasons that no suitable candidate .
was available.” The learned Addl: A.G. was confronted

this fact that when the Departmentzﬂ Selection Committee

has not found any suitable candidate what was the proper

course for the department, he was having no anster. B |

Ironically the. fespdndents-again called upon -their bhue-

eyed and made appoigtfnents‘ at the cost of merit as well as
violating the rights of candidates of other districts of the
Province. - When oncé the Interviewing/Selection
Committee came to. the conclusion that none of the
candidates, called for interview, was  suitable for
appointment, the préper course was to re-ad’vertise,thé post

instead -of appointing persons,. some of whom have not

even appeared in written test. | B B Qg

10. . - In the instant case we find that the selectionf"ggf%: ;
' . X "A W

process.was not transparent for multiple reasonis; (1) When

once the' Departmental Selection Committee have failed to

find suitable candidates, in such circumstances the posts of

Laboratory Assistant should have - been re-advertised,
which has not been done; (i1) Only agé.inst one. seat : L0
allocated -for District D.I.Khan, three candidates have been

appointed violating the zonal quota, besides; righfs ofiother

(D.12) Hon "ble Mr. Justice ljaz Anwar & Hon''ble Mr. Justice Shakeel Ahmad '
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candidates of other districts; (iil) The candidate, - who even
had not appeared in written test, has been allowed

appointment manipulating the merit for him for the reason

not explained before this ‘Court; and (iv) Short listing not -

conducted through National Testing Service.

11. . The august Supreme Court of Pakistan in the B

case of “Gm"emniefnt of N.-W.F.P. through Secretary,

/

intraus/™

‘Forest. Department, Peshawar : and others Vs. =

Muhammad Tufail Khan” (PLD 2004 Supreme Court
313), while hearing appeal against the order of Service
Tribunal allowing appeal in ;llegal appointments held as
under:-

“7. However, in spite of ail these
| dz;rec;ion.g, this salutary principle is
| being. frustrated with impunity. lThi&

" malady which has blagae'd the whole
society shall be arrested with. iron
hands and ihe principle of merits
shall be safeguarded, otherwise, it
would be too late to be corrected. In
the case in hand admittedly the
_appointment wals' rﬁade clearly in
violation of the codal fo'rr'nal.ities
simply on the dictatioa of a political
figure. The learned Tribunal while
accepting the appeal:has not at all

\ adverted to these aspects.”

7
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Y | | . The august Supreme Court of Pakistan in
another case titled “Muhammad Sadiq and another Vs.
Federal Service Tribunal, Islamabad-and others” (2003 P i

L C (C.8.) 1029), held as under:-

“We are afraid, the opinion of the
Law Division~would not cure the
illegality in the appointments made

in violation of rules and the same

cannot be approved and allowed to
be' perpetuated on the basis of a

~ favourable opinion of Law Division.
The act of making of the
appointments in departure ‘1o the
rules amounts to defeat the equal
right of employment on merits, - '
therefore, the appointments obtained ' |
by the petitioners would not create
any right -in their favour for
regularization. The mere passage of

time WOlyllld nét be a ground to allow
the récti)‘icdtidn"of ii'fegularity on the ‘ | %
ground that the appointees should e
not suffer for the fault of concerned |
'al’gthoritiés. It is sad that the public

: funétt’bndries through misuse of théjr .
po:vvers, without observing the rules,
_make appointments to oblige their
favgurit;es‘ and deprive the deserving
ﬁe)‘soizs Sfrom their Iegitz'mate right of

' service.” We may observe that a

// ~ holder of public Aoﬁl‘z‘c'e by misusing
7

Dnrans®

(D.B) Hon 'bl."’ Mr. Justice {jaz Anwar & Hon ble Mr, Justice Shakeel Ahmad




o1l-

his- authority in breach of law and

public trust, is guilty of misconduct.

The Government while taking notice
of such regularitie&’ should take
appropriate action against  the

concerned authorities - under the

 Government Servants (Efficiency and

Discip‘line) Rules, 1973 to ensure the
transparency in the dppOinznzents
and to eradicate the element of
favouritism  and  nepotism  for
advancement of policy of merits and

fairness.”

Similarly, recently in the case of “Rashid Ali

Channa and others Vs. Muhammad Junaid Farooqui”

(2017 SCMR 1519), while dismissing the review petition,

the apex Court held that:-

/

2
P

Imran/*

“The question before this Court is

not whether one or the other set of

candidates had resorted to unfair
means and illegal acts in order 10

gain employment, the real question

relates to fairness, integrity and

transparency of the process and
procedure adopted by the Chairman
and Members of the Commission to
widertake the selection process. This
Court has found serious flaws in the
process' of selection which 'ﬁbi’nt

towards lack of transparency ' to

. facilitate nepotism and favoritism

(D.8) Hon 'ble' Mr. Justice ljaz Anwar & Hon'ble Mr. Jitstice Shatesl Ahmad
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that cannot be condoned  or

countenanced.”

12, " The other two cand-i-datcs, who were also
éppointéd alongwith the respondent N_Q.S, are not before
the Court, however, where there are ‘clear fr1anipulatior’1-0n
thé part of the official respondents and apparent
favouritism in appoinfrﬁents; it was for the department to

have explained transparency and though they are not party

to this petition still have to face the consequences when.

illegal appointments are made.

13. We for the reasons stated above, find that

. neither written test was conducted through National

Testing Service (NTS) nor the appointment process has

been carried out transparently rather it shows favouritism

while making appointments, as such, for the supfemacy of
the rule of law and to have confidence of the people in this

system, we are left with no other choice but to struck down

all the appointments of Laboratory Assistant (BPS-6) made

pursuant-to the advertisement dated 19.10.2016 in Dist;ic{f{%

D.LKhan. The official respondents are further directed to
re-advertisé the p,voslrs of Laboratory Assistant (BPS-6) and
to fill the same strictly in accordance with law. We also
direct the respondent No.l t§ constitute a comprehensive
in_qui'ry.and to sce whether tlﬁc appointments of other posts

were also made only from D.I.Khan and mecrit has been

(D.B) Hon'ble Mr. Justice fjaz Amwar & Hon'ble Mr. Justice Shakeel Ahwad
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o " violated. The report shall be submitted within 30 days

positively to the Additional Registrar of this Court for
perusal of Judges in Chainber.. This writ petition is

admitted and allowed in the above terms.

Announced.
Drt:16.5.2018.

| ] JUDGE
/ . ————

;MMM

G.R.No. _,._——-—Z’—’3

Application Received on /

Copying Fee W
No of Papers &C__
Copying ‘Fee

Urgent Fee ———-=1
Totat Fee = o

COPY '_1‘_‘.?\';;::!‘0" s
Signature of IXarai
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JUDGEMENT SHEET

IN THE PESHAWAR HIGH COURT,
‘ D.LKHAN BENCH

(Judi(,"ial Department) ' ‘/“ D

Review Petition No. 1203-D/2018 -

Government of Khyber Pakhtunkhwa
Through Chief Secretary, Peshawar and others

Versus
' Raheel Ahmad
"For pétitioners ‘ Mr. Adn;m Ali, Assistant Advoéate General
For respondenlts Nemo |
Date of hearing 65. 12.2018
JUDGMENT

SHAKEEL AHMAD, J.- The Government of Khyber

Pakhtunkhwa through Advocate General, seeks review of judgment
dated 16.5.2018, rendered in writ petition No.1024-D/2017,
whereby this Court admitted and allowed writ petition.

2. At the very outset, learned Assistant Advocate General

_ was confronted with the order dated 27.8.2016 passed by the august

Supreme Court of Pakistan whereby the impugned judgment was

upheld. On this, learned Assistant Advocate Geqeral appearing on

behalf of petitioners conceded that in view of judgment of the -

: - Ta
august Supreme Court of Pakistan referred above, this review

petition is not competent.




3. In view of above, this review petition being not

maintainable is hereby dismissed in limine.

Announced
Dt.0§.12.2018
Hasnaiq/* y
- JUDGE -
/;,,9
JUDGE .
l
|
n
Allkgie
b4 Bt § il
(D.B}

Hon’ble Mr._}ust;'ce ljaz Anwar
Hon’ble Mr. Justice Shakeel Ahmad
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GOVERNMENT OF KHYBER )
DIRECTORATE GEN ERALAG RICY JFURE R‘;‘?ﬁ\t&lil\l{('fl' !
KHYBIR PAKITTUNKITWA, 25180, PESTIAWNR
® 091-9221271 web: www.agrires.kp.goh.pk £ 091- 9221270
Email: dgragriressearch@gh :

OFFICE OR R /h/m @X{,{ f({.b 6

Consequent upon the judgment of th Hon’blé high court, D|Khan Sench in
018, dated 16/05/2018nd Review Petition No. 1203-D/2018,

Writ Petition No. 1024-D/2
‘' dated 05/12/2018 and as per dismissal proposal Nb. 92/DAR[DK], dated ARI, DIKhan the

11/01/2019 and No. 53/DSC, dated 06/02/2019 thd

&

KHTUNKHWA

ail.com

-
&

3a
i
o
b
i
¥

- from service with immediate effect.

1. Mr Jabir (Lab Assistant) o/o Director Agril. search institute, DIKhan
. 2. Mr: Afrasiyab (Lab Assistant) o/o Director /-\'*g,:ril. Research institute, DiKhah '
3 Mr. Abid Ali (Lab Assistant) o/o DirectorSué?r Crops Research Institute, Mardan -

N
Bi
B <

SD/-
Director General
Agriculture Research
Khyber Pakhtunkhwa

Peshawar ‘

i No: QH oK OEstt/DGAR

.~Copy forwarded for information to;

e Dated Peshawar the ]S/ 6&1“ 2019

-,

PS to Secretary Agriculture, Livestock &‘Coopef tives Department, Peshawar
Section Officer {Litigation)-Agricuiture, Livestoé%i& Cooperatives Department, Peshawar
The Director, Agricultural Research institute, DLhan

The Director, Sugar Crops Research Institute, f :ardan
District Accounts Officer, DIKhan &
District Accounts: Officer. Mardan
The Assistant Accounts Officer, HQ.

Officials concerned

N ORLN

Agricujtyre Reseagth
Khyber .akhtum}z' \'\ ;
eshawar Wﬁ\’f ‘

[ .

: |
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T HE HONOURABLE SECRETARY AGRICULTURE | g — ,/ |
Livestock & Cooperative Department, WM

Civil Secr etariat, Peshawar. . . /

Subject: DEPARTMENTAL APPEAL AGAINST ORDER DATED 15.02.2019
R/Sir,

Most respectfully, it is stated that | was appointed as Lab: Assistant {BPS-06)
against the vacant available at Director Sugar Crops Research Institute, Mardan by
the Director General, Agriculture Research Khyber Pakhtunkhwa Peshawar yide_
order dated 13.11.2017 after fulfilling all the codal formalities required for the post
of Laboratory Assistant (BPS-06). I~was medically examined by the concerned:
medical officer and was found medically fit for Government Job. | submitted my
arrival and charge report before the competent authority at Mardan and started
performing my duties quite efficiently, whole heartedly, to the best of my abilities
and upto the entire satisfaction of my high ups and had never ngen anyone the
chance of any complaint.

While, performing my duties | came to know that someone has filed writ
petition no. 1024/2017 before the Peshawar High Court, Bench Dera lsmail Khan
against the appointments made in District DI Khan by challenging the appointment
order of one Mr. Jabir who also hails from DI Khan which was allowed vide

‘ judgment dated 16.05.2018 with remarks given in Para-13 of the judgment as “we

are left with no other choice but to struck down all the appointments of

Laboratory Assistant (BPS-06) made pursuant to the advertzsement dated

19.10.2016 in District DI Khan” which means that the persons appointed in DI

Khan District, the appointment of those persons are struck down by the court and
notofevely person appointed in pursuant of the said advertisement. _

Astonishingly, | received the removal order dated 15.02.2019 on 21. 02 2019
whereby | along with other 2 Laboratory Assistant are removed from service inlight
of the above mentioned judgment dated 16.05.2018.

The said order dated 15.02.2019 passed by the Director General, Agt lcultme
Research Khyber Pakhtunkhwa is passed against only the 3 Lab Assistants whereas
other Lab Assistant appointed are not removed. No codal formality i.e. show cause,
charge sheet, personal hearing was adopted while issuing the removal order date
15.02.2019 against me and the said order is nothing but just to accommodate theii
blue eye person. Moreover, the judgment date 16.05.2018 was wrongly interpreted.
while passing the impugned order dated 15.02.2019 and | have been removed with
ajerk of a single stroke of Pen.

It is, Eherefore most kindly requested that the removal order dated
15.02.2019 may very kindly be cancelled/set aside and | may be reinstated into
service with all consequential back benefit. ,

| shall be very thankful to you for this kindness.

Dated: 13.03.2019

QQ | /5; ceiely Yours,

/—' ‘‘‘‘‘ iA »{}__{,_/.__—_

‘ | AFRASI{AB Ex-Lab Assistant,
rk: Al o/o Director Agriculture,
@??%‘ﬁ\g M %ﬁ Research Institute, DI Khan ..

S BT Fisgs) i

0345-9837778
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VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKH\)UA SERVICE TRIBUNAL

| ~ PESHAWAR - |
' SERVICE APPEAL NO. | OF 2019
* AFRASIAB KHAN R ..... ....(APPELLANT)
VERSUS
AAGRICL’)LTURE DEPTT: &other —........... (RESPONDENTS)
/We _ AFRASIAB KHAN

do hereby appoint and constitute MUHAMMAD MAAZ

MADNI, Advocate, Peshawar to ~appear, - plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without
any liability for his default and with the authority - to
engage/appoint any other Advocate Counsel on my/our cost.
|/we authorize the said Advocate to deposit, withdraw and

receive on my/our behalf all sums and amounts payable or-

deposited on my/our account in the above noted matter.

Dated. A¥ /07/ 2019

MUHAMMAD M "MADNI
Advocate

High Court, Peshawar
(BC-11-1460)

OFFICE:

Flat No.3, Upper Floor,

Islamia Club Building, Khyber Bazar
Peshawar City.

Phone: 091-2211391

Mobile No.0345-9090737, 0333-9313113
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Serv1ce Appeal No. 905 -P/2019 ,

A : ¢
AFRASIYAB KHAN.......oviiiieiiecier e ORI Appellant |
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GOVERNMENT OF KHYBER PAKHTUNKHWA AND OTHERS i

............................................................ ...Respondents:
!
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

1. Govt. of Khyber Pakhtunkhwa through Secretary Agriculture,

SERVICE TRIBUNAL, PESHAWAR.

SERVICE APPEAL NO. 905 -P/2019

AFRASIYAB KHAN........oe oo Appellant |

Versus

Livestock & Coop: Department

2.
3.
4.

-

The Director General Agriculture Research, KP, Peshawar
The Director, Agric. Research Station, Abbottabad
The Director, Agricultural Research Institute, DIKhan

...................................................................... Respondents

SUBJECT: REPLY ON BEHALF OF RESPONDENTS No. 1,2, 3 & 4

Preliminary Objections

v That the instant appeal is not maintainable in its present form and ,

is

liable to be dismissed.

v That the petitioner has no cause of action to file the instant appeal

as his right of appeal has already been dismissed by the Hon'ble

Peshawar High Court DIKhan Bench in WP No.1024-D/2017 as well

as by the Supreme Court of Pakistan as reflected in review petition

No. 1203-D/2018 (Copies of Judgments attached as annexure A).

v That the petitioner has no locus standi to file the instant appeal.

v That the petitioner has deliberately concealed the important facts

from this honorable court.

Respectfully Sheweth:- -

ON FACTS: -

Para-1 No comments, it pe:rtains to record.

Para-2 No comments.

Para-3 No comments: it also pertains to record and codal formalities.

Para-4  Correct to the extent that the appointment of the appellant was
terminated on the direction of Hon'ble Court vide judgment
dated 16.05.2018

Para-5  The Department in response to the said judgment sought

advice from the Law Department and as per directions of the -
Law Department, the Agriculture Department proceeded for
Review, which was also dismissed by the Hon ble Court.
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Para-6

Pafa—7

Para-8

As the petitioner has himself mentioned about the judgment of
the Hon ble Peshawar High Court, DIKhan, Bench in para 4 of
his appeal that “We are left with no other choice but to
struck down all the appointments of Laboratory Assistant
(BS-06) made pursuant to the advertisement dated
19.10.2016 in District D.I.Khan”. Thus, in compliance with
the directions of the Hon'ble Court, the Department issued
removal from service orders of the said three Laboratory -
Assistants who belonged to District DIKhan.

As mentioned in para 6, the removal from service order was |
issued in compliance with the Hon'ble Court directions. The .
Department was not competent for issuance of any such f
orders. Similarly, the appeal of the appellant was sent to Law
Department for necessary opinion. The Law Department
returned the case with the remarks that “judgment dated '
16.05.2018 passed in WP. No. 1024-D, passed by the
Peshawar High Court, DIKhan Bench has been attained
finality and the department should have to re-advertise

the post of Laboratory Assistants in light of directions of
the Peshawar High Court. Moreover, the re-instatement of
the appellants mentioned in the letter under reference .
cannot be made’ (copy attached as annexure B).

No comments.

GROUNDS

Para-a

Para-b

Para-c

Para-d

Para-e

Para-f

Not admitted. The orders dated 15.02.2019 were issued after
fulfilling all legal obligations.

Not admitted, hence denied. The appellant was treated
according to proper law & rules.

Not accepted, the impugned order was issued under the -
direction of Hon ble Court.

Not accepted. The appellant was treated as per Law on the
directions of the Hon’ble Court, hence no discrimination was
made.

Not admitted. The judgment was properly interpreted by the
Law Department.

As mentioned in the above paras, the removal from service
orders were issued in compliance with the directions of the
Hon’ble Court. Hence, there is no need for justification for
Issuance of charge sheet / statement of allegations.




Para-g

As mentioned in the above paras, there was no need of

inquiry as the compliance of Hon ble Court directions were at
the top priority.

Para-h Not admitted, hence denied.

Para-i Not admitted, hence denied as all the things are properly
Jjustified in above mentioned paras, also clearly depicted from
the detail judgment of the Hon'ble Court. - - .

Para-i

‘With prior permission of this Hon'ble Pfibunal, necessary

additional grounds and justifications will be provided at time
of arguments.

It is therefore, humbly prayed that on acceptance of the above

para-wise comments/reply, the instant appeal of the petitioner may
kindly be dismissed with cost. ‘

Respondént No. 1 Respondent No. 2

Secretary
Agriculture Department, . ,
Govt. of Khyber Pakhtunkhwa

Respondent No. 3

ﬂ%

Director
Agric. Research Station, Abbottabad

'Respondent No. 4




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, 'PESHAWAR.

Service Appeal No. 905 -P/2019

i AFRASIYAB KHAN............... P Appellant

Versus

- 1. Gout. of Khyber Pakhtunkhwa through Secretary Agriculture, |
Livestock & Coop: Department |

o 2. The Director General Agriculture Research, KP, Peshawar
3. The Director, Agric. Research Station, Abbottabad
4. The Director; Agricultural Research Institute, DIKhan

........................................................................ Respondents

AFFIDAVIT

i et e 42

I Touheed Igbal, Asstt: Director, Directorate General Agriculture

Research, Peshawar, do hereby solemnly affirm and declare on the oath that

the contents of para-wise reply/comments on behalf of respondents are true
and correct to the best of our knowlédge and belief and that nothing has been

concealed from this Hon' ble Tribunal.

/s.'”«”z/

Touheed Igbal
Assistant Director
Directorate General

- Agriculture Research
Peshawar
CNIC#17301-0727541-9
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~ BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
- SERVICE TRIBUNAL, PESHAWAR. |

5 ‘Service Appeal No. 905 -P/2019

AFRASIYABKHAN............c..cc...... ST Appellant

Versus

Gouvt. of Khyber Pakhtunkhwa through Secretary Agriculture,
Livestock & Coop: Department

The Director General Agriculture Research, KP, Peshawar

The Director, Agric. Research Station, Abbottabad

The Director, Agricultural Research Institute, DIKhan

OO PUPRT PP PP s Résporide‘nts
B " POWER OF ATTORNEY

b~

AW

¥

Mr. Touheed Iqbdl (Asstt Director, HQ) is hereby authorized to appear on
behalf of resnondents before the Hon'ble Tribunal in the above service appeal

and also pursue the case on each and every date.

He is also authorized to submit all relevant documents in connection

with the above case.

<y
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e "~ JUDGMENT SHEET =

| - IN THE PESHAWAR HIGH COUR
| - e D.I.KHAN BENCH
R o :  (Judicial Department).

W.P. N0.1024-D/2017 with
C.M.No.1186-D/2017 ~

Raheel Ahmad ’ B M—-—"“

" Versus. -

Govt. of K.P.X and others

JUDGMENT

For petitioner: ~ Mr. Muteeullah Rind Advocate.

For respondents

No.1 to 4: Mr. Kamran Hayat Miankhel, Addl:
' A.G. alongwith Abdul Majeed

| . : (respondent No.4 in person).

For respondent .
No.5: Muhammad Anwar Awan Advocate.

Date of hearing:  16.5.2018.

* Kk

1JAZ ANWAL- Through the instant writ petition

" filed under Article 199 of the Constitution of Islamic

: Repubiic of Pakistan, 1973, the petitioner seeks the a %

A following relief:-
- “In wake of submission made above,
it z's. humbly pfayed that on
acceptance of instant writ._ petition,
respondents No.1 to 4 m'ay kindly be
/\‘\ directed to appoint the petitioner as
Lab  Assistant (BPS-6) ‘againsz

vacant post on nmerit, ~and

tmran/* N (D.8) Hon ‘ble Mr. Justice [juz Anwar and Hon ble Mr. Justice Shakeel Ahmad
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IN THE PESHAWAR HIGH COUR

For petitioner:

JUDGMENT SHEElT

D.IL.KHAN BENCH
(Judicial Department).

W.P. N0.1024-D/2017 with
C.M.No.1186-D/2017

Raheel Ahmad £

- Versus.

Govt. of K.P.K and oth'e,rs

JUDGMENT

For respondents

No.1 to 4:

Mr. Kamran Hayat Miankhel, Addl: S
Majeed ' L

A.G. alongwith  Abdul
(respondent No.4 in person).

For respondent

No.5:

Mct. Muteeullah Rind Advocate.-

T _ , |
Muhammad Anwar Awan Advocate. - i

Date of hearing:  16.5.2018.

*kk

LJAZ ANWAR, J.- Through the instant writ petition

following relief:-

(D.B) Hon'ble Mr. Justice ljuz Anwar and Hon ‘ble Mr. 'Juslicc Shakeel Ahmad

“In wake of submission made above,

it s humbly prayed that on

acceptance of instant writ pelition,
respondents No.I to 4 may kindly be

directed to appoint the petitioner as

‘_ Lab Assistant (BPS-6) against

vacant post on merit, ' and

" filed under Article 199 of the Constitution of Islamic

, Repubiic of Pakistan, 1973, the petitioner seeks the C%

B
#
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| respondents No.| to 4 may please be
~directed to declare the impugned

appointment order of respondent

N0.5 as null and void.”

2, Precisely stated the facts of the case are that

pursuant to the: advertisement dated 19.10.2016, the

petitioner -applied for the post of "Laboratory Assistant

(BPS-6). He appeared in test/interview and secured

68/100 marks, but later on through publication the

test/interview so conducted was cancelled and the

respondent No.5 was appointed vide order dated

02.11.2017 on political influence despite the fact that he

has not even app&ied for the said post.
3. Arguments heard and record perused.

4. ~ Perusal of the record reveals that the

respondent No.2 adVertised diffefent posts, including the -
posts of 04 Lﬁboratory Assistant (BPS-6), one post each
. for 04. scpéréte districts, through daily newspapers dated
19.10.2016. Initially departmental test was conducted
despite the-faéf that Vt}lle're are standing instructions of the

Provincial Government that for all appointments; the

department 1s reqﬁired to conduct written test through
National Testing Service (NTS). Initially the candidates

qualifying the written test were called for interview

however, as admitted. by the respondents the interview

(D.B) Hon 'ble Mr. Justice ljar Anwor & Hon 'ble Mr. Justice Shakee! Ahmad
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was subsequen‘tl.y “cancelled for the reasons that no

suitable candidate was available. It transpired that in order

'to accommodate the respondent No.5 and certain other

* candidates, the interview was again re-arranged without

calling other shortlisted candidates and thus respondent

No.5 including 02 other candidates were appointed as

~ Laboratory Assistant ori regular basis.

Imran/®

6.

5 Th.e lrcsf)ondcnt 'No‘f;e, present in the Court,
was asked what was the quota-a_llo‘cated to District
D.1.Khan, he stated that he is not thf) appointing authority
and‘the a;ppointmcnts were made by the respondent No.2.
He however, concedéd that thére Qerc only 01 post
allocated for District D.IKhan. We have also been

informed that all the 03 candidates appointed belongs to

Tehsil Kulachi, the home town/constituency of the

Minister of Agriculture. The result of shortlisted

candidates would show that the pétitioner has topped the

written. test by securing 68 marks oﬁt of 100, but he was

deprived while the respondent No.5, who has not even#& & i

appeared 'm’wriften- test was allowed appointment.

- Tt is a matter of great concern that three
appointments of Labbratory Assistant were made from the
candidates of Tehsil Kulachi and the other districts were

deprived as one post of Laboratory Assistant was

earmarked for each district. We are facing cases of civil

(D.8) Hon'ble Mr, Justice liaz Anwar & Hon'ble Mr. Justice Shakeal Almad
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servants day to day in the ngh :::Court whereiﬁ

adjustments and appointments are made in other districts -
of the candidates belonging to District D.I.Khan and are -

then subsequently reposted in District D.I.Khan as these -

candidates were not ready to perform their duties in other

districts. In the instant case the fault lies with the

appointing authority that as to" why he has made

appointments' in. District D.1.Khan. over and above their

entitlement. Making- such appointments give support to
the argument of the learned counsel for the petitioner that

since it was the constituency of Minister for Agriculture,

as such, the appointments were made at the choice of.

Minister-concerned.
7. - The august Supreme Court -of Pakistan .in
case: of “Zahid Akhtar Vs. Government of Punjab

through ‘Sécretary, Local Government and Rural

Development, Lahore and 2 others” (PLD 1995 S.C. -

230), while discussing the role of Bureaucracy and their
dealing with the public representati“ve'-held as under:--

“Tamed . and subservient
. ‘bu?ea'ucracy can neither be helpful to
Government nor it is expected .to.
_frz;pire‘.pubiic confidence in the
“administration. Good governance is
largely dependent on an upright,

honest and strong  bureaucracy.

(D.8) Hon ble Mr. Justice ljaz Amwar & Hon bl Afr, Justlee Shokee! Ahmad
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(D.B) Hon ble Mr. Justice ljaz Anwar & Hon ‘ble Mr. Justicc Shakeel Ahmad |
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Therefore,” mére submission” 10 the

will of  superior is not a

commendable trait in a bureaucrat

.E!ected representatzves placed as

incharge - of administrative
departments of Governmenl are not
expected lo carry wfth them a deep
insight in the complexities of
administration.  The duty of a
bureaucrat, therefore, IS to apprise
these clected representatives the
nicety of admlmstratzon and. provide

them correct guzdance in discharge

of their functions in accordance with

the - law. Succumbing 10 each and

every order of direction of such
elected functionaries without

bringing to their notice, the legal

infirmities in such order's/directions

may somenmes amount to an act of
mdzscr etion on the part of
bureaucrals which may not be
justifiable on  the . plane  of

hierarchical discipline. A

* Government servant is expected (0.

comply only those orders/directioh.§

of his superzor which are legal and

“within his competence Complzance

of an illegal or an incompetent

direction/order — can neither be

| justified 9n the plea that it came from

a superior authority nor it could be

defended on the ground that its non-




- -

v compliance would have exposed the &
R - | concerned Government servant to the
| risk of disciplinary action.”
8. ~ Similarly, in the matter of appointments the
august Supreme Court of Pakistan in the case of “Chief

Secretary Punj‘ab ‘and others Vs.- Abdul Raoof Dasti”

(2006 SCMR 1876), held as under:—_

"26. It is our fnisfortun,e that. when
we are looking for individuals to
serve our own-selves, we search for
the best - of doclltors, the - best of
architects, the best of lawyers, the -
best of engineers, the best of cooks,
the best of butlers and so on but
when it comes to. selecting similar
individuals to serve the public, we
get swayed by nepotism, by petty
personal interests and by other
similar ulterior and - extraneous
considerations and settle fo}' the ones
_not worthy of serving the public in
the requisite manner. We need to
remind ourselves - that choosing
' per;sor1s'for public service was not
just  providing a job and- the
‘consequent livelihood to the one in
need but was a sacred trust to be
discharged by the ones charged with
it, hvonesvtly, fairly, in d just and.

\ . transparent mamier _and in fh@ best

// interest of the public. The individuals

.
heirans*

(D.B) Hon ‘hie Mr. Jusiice ljaz Anwar & Hon 'ble Mr, Justice Shakec! Alimad




/

Imran/*®

9.

the case. It was vehemently argued that the candidates

7

so selected are to be paid not out of

the private pockets of the ones
appointing them but by the people
tlzfoz;gh the pl{blic' egccheqﬁé)%

Therefore, we must keep it in mind

that not selecting. the best as public

'se,rvams'was a gross .-'brfedch. of the
public -trust and was an offence
against the public who had right to
be served by the best. It is also

blatant violation of the rights of

© those who may be available and

whose rights io the said posts ‘are
denied 10 them by appointing
unqualified or even less qualified
persons to such posts. Such  a
practice and conduct is highly unjust
and spreads a message from ones in
authority that might was right and
not vice versa which message gets

gradually permeated  to the very

gross root level leading ultimd?'el}) to

“a society having no respect for law,
Justice and fair play. And it is the
said evil horms which ultimately lead
. to anarchic and chaotic Situéﬂibndir’i
:the society. It is &bou; time we
suppressed sucli-like ‘evils ten'fieztciés
and elimindted them before the same

eliminated us all.”

There is yet another very important. aspect of

(D.) Honble Mr, Justice ljaz Anwar & Hon ble Mr, Justice Shirkeel Almod
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were not - disclosed the outcome of their interviews fdr.

which they were called, however, the vreply of the

respondents in’ their comments 1s - “the ‘interview was .

cancelled, due to the reasons. that no suitable candidate

was available.” The learned Addl: A.G. waé confronted

this fact that when the Departmental Selection Committee

has not found any suitable candidate what was the prop;sr
course. for the departmént, he was l}aving no answer.
Ironically the. réspdndents again called upon ‘their. blue-
eyed and made appointments at the cost of merit as well as
violating’ fhé ﬁghts of car‘xdidétes of other districts of the
Provincé. . When - once the Interviewing/Se’le‘cfion
Committee came to the conclusion that none of the
candidates, called for interview, was suitable for
appointment, the proper course \\;as to re-advertise,thé post
instead -of" appoiﬁti‘ng persons, some of whom have n'of

even appeared in written test.

10. .. In the instant case we find that the selection;’
' i

process.was not transparent for multiple reasons; (i) When

once the Departinental Selection Committee have failed to’
find suitable candidates, in such circumstances the posts of -

Laboratory Assistant should have - been re-advertised,

which has not been done; (ii) Only against one- seat

allocated for District D.J.Khan, three candidates have been |

appointed violating the zonal quota, besides; rights ofiother

(DL Hon Ule Mr. Justice ljaz Anwar & Hon ble Mr. Justice SI:nAzt;I Ahmad
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candidates of chef-districts; (i11) The Ga'ﬁdidate, who even

had not appeared in written test, has been allowed

‘ appointrhent manipulating the merit for him for the reason

not explained before this Court; and (iv) Short listing not
conducted through National Teéting Service.

11.. | The august Supreme Court of Pakistan in the
case of “Government of N.-W.F.,P.- .th_rough Scéretary;
Forest. -Department, ,Peshawér | z_zlnd others V5.

Muhammad Tufail Khan” (PLD 2004 Supreme Court

313), while hearmg appeal agamst the ordPr of Service

' Tribunal allowing appeal in Illegal appomtments held as

/

{mran/®

under:-

w7 However, in spite of all these
dzrecnons this salutary prmczple is
'.bemg frustrated with impunity. Thzs‘
malady which has p!agyed the whole
soci-e‘ty‘ shall be arrested with: iron

" hands and éhe principle of merits ;
shall be safeguarded, otherwise, it
would be too. late to be corrected. In
the case in hand admittedly the
appointment was ﬁade clearly in

_ violation of the codal fo‘rinal-iriefs'
sunply on the dzctat:on of a polmcal'
fgure The learned Tribunal while
‘accepting the appeal has not at all

\ adverted to these aspects.”

(D.B) Hon 'ble Mr. Jusiice Jjaz Amwar & Hon 'blé Mr. Justice Shakee! Al
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another case titled “Muhammad Sadiq and another Vs.

Federal Service Tribunal, Islamabad and others” (2003 P

The august Supreme Court of Pakistan in

| L C (C.S.) 1029), held as under:-

|

17
s

“We are afraid, the opinion of the
Law Division would not cure the
illegality in the appointments made
in violation of rules and the same
cannot be approved and allowed to
be perpetuated on the basis of a
favourable opinion of Law Division.
The - act of making ~of the
appointments in departure to the
riles amounts to defeat the equal
right of employment on merits,
therefore, the appointments obtained
by the petitioners would not create

any right in their favour for

regularization. The mere passage of

time would not be a ground to allow
the rectification of ii'}egularity on the
ground fhat the appointees should
not suffer for the fault of concerned

authorities. If'is-sad‘ that the public

functionaries through misuse of their

powers, without observing the rules,

- make appointments_to oblige their

Savourites and deprive the deserving
persons from their legitimate right of
service. We may observe that «

holder of public office by misusing

(D.8B) Hon 'b’f" Mr. Justice fjuz Anwar & Hon ble Mr, Justice Shakee! Almad
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- transparency in the appoiniments

211 -

Teena

his- authority” in bredch -oji‘ Z&w and
public trust, is guilty of misconduct.
The Government while takiflg notice
of such régular'iﬁes should take
appropriate  action  against the
concerned authorities “under the
Government Servants (Efﬁcie-ncy-aml

Discipline) Rules, 1973 to ensure the

and to eradicate the element of

favouritism  and nepotism  for -

advancement ofpoli'cy of merits and

‘f_aifnesk. "

Similarly, recently in the case of “Rashid Ali

(2017 SCMR 1519), while dismissing the review petition, .

the apex Court held that:-

/

?
)

Intruns®

“The question before this Court. is

not whether one or the other set of

candidates had resorted to unfair
medﬁs and illegal acts ‘in order to
gain employment, the real question
relates to fairness, integrity and
traAnspar"ency‘ of the process and
procedure 'ado‘pted by the Chairman
and Members of the Commission 10
: wide'rtake the selection process. This
Court has found .&erioqs flaws in the
process of selection which point
‘towards  lack of transparency 1o

facilitate "nepotism and favoritism

(D.8) Hon ble My Justice Jjaz Anwar & Hon ble Mr. Justice Shakeel Ahmad

thiers Vs. Muhammad Junaid Farooqui”
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that _cannot  be condoned or
countenanced.”

12. The other two candidatc‘s, who were " also

appointed alongwith the respondent No.5, arc not before

the Court, ho;Never, where there are ‘clear manipulation on
the part of the official rcsp‘oﬁdcnts and apparent

'l’avdm'itism in appoin-tm'ents, 1t Qas for the department Lol

have explainéa transparency and though they are not party

to this petition still have to face the consequences when

illegal appointments are made.

13. We for the reasons stated above, find that

- neither written test was conducted through National

“Testing Service (NTS) nor the appointment process has

been carried out transparently rather it shows favouritism

~ while making appointments, as such, for the supremacy of

the rule of law and to have confidence of the people in this

system, we are left with no other choice but to struck down - (ﬂ

all the appointments of Laboratory Assistant (BPS-6) made
pursuant to the advertisement dated 19.10.2016 in District™ ,if

D.I.Khan. ’l:lwe official respondents are further directed 1o

re-advertise the posts of Laboratory Assistant (BPS-6) and.

to Hll the same strictly in accordance with law. We also
direct the respondent No.l to constitute a comprehensive
inquiry and to sce whether the appointments of other posts

were also made only from D.I.Khan and merit has been.

(D.B) Hon 'ble Mr, Justice [jaz Anvar & Hon'ble Mr. Justice Shokee! Almnd
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violated. The report shall be submitted within 30 days

o positively to the Additional Registrar of this Court for

perusal of Judges in Chamber. This writ petition is

admitted and allowed in the above terms.

Announced.
Dt:16.5.2018.

.

JUDGE

Approved for reporting

-]
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Signature sl X
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(D.ﬁ) Hon'ble Mr. Justice ljaz Amwar & Hon'ble Mr. Justice Shokee! Ahmad -




iUDGEME‘NT SHEET **
IN THE PESHAWAR HIGH COURT,

D.LKHAN BENCH
(Judicial Department)

Review Petition No. 1203-D/2018 -

Goverﬁment of Khyber Pakhtunkhwa
Through Chief Secretary, Peshawar and others"

Versus

Raheel Ahmad

For petitioners ‘Mr. Adnan Ali., Assistant Advocate General

For respondents Nemo

Date of hearing ~ 05.12.2018

JUDGMENT

SHAKEEL AHMAD, J.- The Government of Khybér

Pakhtunkhwa through Advocate General, seeks review of judgment
dated .16.5.2018, r_endercd in writ petition No.1024-D/2017,

whereby this Court adimitted and allowed writ petition:

2. At the very outset, learned Assistant Advocate General

" was confronted with the order dated 27.8.2016 passed by the augtisp

Supreme Court of Pakistan whereby the impugned judgment was
upheld. On this, learned Assistant Advocate General appearing on

behalf of petitioners conceded that in view of judgment of the

T

_august Supreme Court of Pakistan referred above, this review

petition is not competent.
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~ Hon’ble Mr..justlice ljaz Anwar
Hon’ble Mr. Justice Shakeel Ahmad

c."} an”
37 S0
" - -3 In Vié,W of ﬂbdvc, this review petition being not
maintainable is hereby dismissed in (imine.
Announced
Dt.05.12.2018
Hasnain/*
" JUDGE -
JUDGE
/Y (\
(D.B)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
LAW. PARLIAMENTARY AFFAIRS &

HUMAN RIGHTS DEPARTMENT
ARRRARARARAA

NO. SO(OP-I)/LD/5-4/2012-VOL-II
DATED: PESHAWAR 'rus// SEPTEMBER. 2019. ;2 ;_?' 8/

he Secretary to Government of Khyber Pakhtunkhwa,
Agriculture, Livestock & Cooperative Department

Attention:  Section Officer (Estt)

Subject: REQUEST _FOR__PROVISION _OF _DECISION ON
DEPARTMENTAL APPEAL DATED 13.03.2019 FILED
AGAINST REMOVAL ORDER DATED 15.02.2019

Dear Sir, - i

I am directed to refer to your Department’s letter No. SOE(AD)VI-

e ———
106/RW dated 19.08. 2019 on the subject noted above and to state that the degment
daled | 16.05.2018 _p_assed in W. P No. 1024-D/2017 by the Peshawar I-Itgh Court

D.I.LKhan Bench_has been attasg_ed finality and the department should have to '

re-advertise the post of Lab Assistants in light_of dircctions of the Peshaw:r—-l;g}.:

——

reover, the re-instatement of the appel
Court. Mo ppellants mentioned in the n the letter, under

reference cannot be made. The A@gllsfra__tt_vg Department may decide the appea]

of the appellants accordingly. Ean SR

Yours Faithfully,

corft, sl L7ty Secr - R 3
N ectio -

Endst: of even No. & date, n Officer (Opinion.T) §2 g
A copy is forwarded to the:- Y W8
o 1. PS to Secretary Law Department. .| o
2. PA to Additional Secretary (Opinion), - o %’1\3
) 00;1':3
A

Section Officer (Opinion-1y . g d
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