03.11.2021

| Appellant present through éounsel.

Javid Ullah learned Assistant Advocate General for

respondents present. Arguments heard and record perused.

Vide our judgment of today of this Tribunal placed on file, we’
set aside the impugned orders and direct that the appellant be
reinstat_ed in service. Absence and intervening period shall be
treated as leave of the kind due. Parties are left to bear their

own costs. File be consigned to the record room. '

Announced.
03.11.2021

(Ahmad Tareeh)
Chairman
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"Mr. Arbab Saif—uI-KamaI, Advocate, for the appellant. o

27.07.2021
present. Mr. Shetj Mohsin-ul-Mulk, Inspector for the respondents
present, ‘
Learned counsel for the appellant requested for
- adjournment on the ground that he has not met preparation for
arguments. Adjourned. To come up for arguments before thé D.B-
on 17.09.2021. o
\ Mo —  XT
(ATIQ-UR-REHMAN WAZIR) ~ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
17.09.2021 Mr. Arbab Saif-ul-Kamal, Advocate for the appellant

present. Mr. Kabirullah Khattak, Additional Advocate General

for the respondents present.

Learned counsel for the appc\ellant'ﬁ riclolissted for
adjournment on the ground that he has not n}et preparation
for arguments. Adjourned. To come up for arguments before
the D.B on 03.11.2021.

*

U}N/ L

(ATIQ UR REHMAN WAZIR) (SALAH UD DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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13.01.2021

08.02.2021

Appellant in person present.
Kablrullah Khattak learned Addltlona] Advocate General

for respondents present.

Former requests for adjournment as his counsel is not 
available. Adjourned. To come up for arguments on 13.01.2021
before D.B ' '

[P O

(Atiq-Ur-Rehman Wazir) . . (Rozina Rehman)
Member (E) | Member (J)

Learned counsel for.the'_apoellant present. Addl: AG for

respondents present. Due to pandemic of Covid-19, the case is -

7

adjourned to 08.02.2021 for the same.

Counsel for the appellant present. Mr. Kabirullah
" Khattak, Addl AG for respondents present |

As a result of involvement of ¢ question of retrospectivity

“in the instant appeal we are unable to hear arguments as the

og‘ 0 tf 2-52—/ Du.q.

issue is pending adjudicaﬁon in the Larger Bench of this

- Tribunal constituted for the purpose. Till a judgement is made,

the instant appeal is adjourned to 08.04.2021 on whic(h\date file

to come up rther proceedings before D.B.

-

(Mian Muhammad® (Muharimad Jamal Khan)

Member (E) Member(Jy—

15 Q[e,m/'.f-e. o.5 Jht- Chg rym~anm, Hre. TW
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. {;'2 2 =5 202 Due to COVID19; the case-is adjourned to
3 - 077 7 2020 for the.sa:_me-a_s:béféke.
! %
¢ 07.08.2020 Due to summer vacation case to come up for the same on
08.10.2020 before D.B.
i cr
08.10.2020 | ‘Counsel for appellant present.

Mr. Kabi'r Ullah Khattak learned Additional Advocate General
alongwith Sher Mohsin ul Mulk Inspector for respondents
present. ‘

Former made a.request for adjournment. -Adjourned.‘ To
come up for arguments on 02.12.2020 before D.B.

;: : .
\./\7 Aﬁ ' —%— 'l .
(Atig ur Rehman Wazir) 3 (Rozina Rehman) : ,.
Member (E) , Member (J)
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" 16.03.2020

Cletk to ciinsel for the appellant 'preseﬁt._ Mr. -

Ziaullah, DDA for respondents present. Due to general strike
on the call of Peshawar Bar Council, the instant case is

adjourned. To come up for arguments on 15.05.2020 before
D.B.

V
(MAIN MUHAMMAD) (M.AMIN KHAN KUNDI)

MEMBER - ‘MEMBER
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03.01.2020 Learned counsel for the appellant;presehtﬁ g Mr
Kabirullah Khattak learned Additional Advocate Génﬁfél_ .-
present. Learned counsel for the appellan't" : sgé,:l‘és .
adjournment. Adjourned. To come up for afguménts on -

06.03.2020 before D.B. A o |

36.02.27 .5 (Hussain ShaBd. s for tic mbéu% JémeG]) m;'.
Member . L Member g
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06.03.2020 Counsel for the appellant present Aad‘l".’jAG for "
respondents present. Learned counsel for the appellant
seeks adjournment. Ad]ourned To come up for
arguments on 16,83.2020 before D. B. ot

A o ‘

Member



o ‘: 27052019 | ~ Due to general strike of the bar, the case is adjourned. To come

Member

- up for arguments on 30.07.2019 before D.B.

30072019 Junior to counsel for the appellant and Mr. Usman
Ghani learned District Attorney present. Junior to counsel for
the appellant seeks adjournment as senior counsel for the
appellant is not in attendance. Adjourn. Tb come up for

arguments on 24.10.2019 before D.B.

\ /S

Mj\;nber Member-.

24.10.2019 : Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Learned counsel for the
appellant requested for adjournment. Adjourned to 03.01.2020 for

arguments before D.B.

- (H&dih Shah) (M. Amin Khan Kundi)
Member Member '
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Service Appeal No. 863/2018 . | | | "

13.12.2018 Counsel for the appellant present. Mr. Kabirullah
A ' Khattak, Additional AG for the respondents present.
Written reply not submitted. Learned Additional -AG
| requested for adjournment. Adjourned.. To come up for

written reply/comments on 22.01.2019 before S.B.

R " . Muhammadgﬁ; Khan Kundi

Member

_22.01.2019- No one. present on behalf of appellant. Muhsm ul Mulk

Inspector representatlve of the respondent dcpamnem present

and seeks adjournment to furnish written 1cply/c0mmc'ms.'
Granted. To come up for written reply/comments for
11.03.2019 before S.B.

| e

-
Member

11;03.2019 | ~ Clerk to counsel for the appellant and Mr. Kabir _Q}lah '
| Khattak learned Additional Advocate General aloﬁg'with Sher
Muhsin ul Mulk Inspector present. Written reply subxhitted on

behalf of respondent department To come  up for

: : rejomder/arguments on12{7.05.2019 before D. B »
o .J,//! W\ /.

‘ Member




- 24.07.2018 ‘ © Counsel for the appellant present, Preliminary argu'ine'nts' heard. e C
- ‘and case file perused. After registration of FIR No. 15 under Sectlon 9/ 15 o ?\

CNSA dated 01.03.2016, he was taken into custody by the. pollce
Disciplinary proceedings were initiated ‘and major penalty of dismissal
from service from the date. of his arrest i.e 01.03. 2016 was 1mposcd on
him vide impugned order dated 27.04.2016: Later on he was acqumcd by
the Peshawar High Coun circuit Bench Swat v1de Judgme'll daled
06.2.2018. He preferred depallmental appeal on 08.03.2018 Wthh wasv’
rejected on 24.04.2018. 1t was followed by review pet'mon beforg:‘jl’lJO; -
Khyber Fakhtunkhwa on 11.05.2018 which'was not respbﬁded heﬁce thc-: '
instant service appeal. Inquiry ploceedmgs were conductod at lhe back 01’

the appellam and as such he was condemried. heand

1
t

Points urged - need consideration. Admit, subject to i _

limitation. The appellant is directed to deposit of security and 'process fee

within 10 days, thcreafter -notices be issued to the lespondenls or waitten
reply/comments for 03 09.2018 before S.B. . o _
-(AHM?IS ) HASSAN) .~ .

MEMBER

05.09.2018 Appellant alongwith his counsel and Mr. Kabirullah |

Khattak, Additional Advocate General for-t} e respondents_

~

present. Security and process fee not deposited. Appellant
s chrected to d eposit’ security and process fee within Seven
(H?} days, there aflu notices be issued o the rospondwn

o writien |c-ply/(,<>mi*wnts on:29. 10 2018 befure 5.8.

(Muh Mn d Amin Kandi)

Member

N
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Form- A

FORM OF ORDER SHEET

Court of

Caée No.

863/2018

S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 06/07/2018 The appeal of Mr. Fateh-ur-Rehman resubmitted today by
Mr. Saadullah Khan ‘Marwat Advocate may be entered in the
institution Register and put up to the Worthy Chairman for proper
order please. ‘
REGISTRAR 4. p.
2- &1

-

" This case is entrusted to S. Bench for preliminary hearing to _

be put up there on ZL://?/// £ .

CHAIRMAN
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. '_ The appeal of Mr. Fateh-ur-Rehman son of Qazi Afsar Ex-constable No. 1192 Police Station

Drosh Chitral received today i.e. on 24.05.2018 is incomplete on the following score which is

. returned to the counsel for the appellant for completion and resubmission within 15 days.

‘1° Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974.
~2- Annexures of the appeal may be attested.
3- Annexures of the appeal may be flagged.
4- Copies of charge sheet, statement of allegations, show cause notice, enquiry report and
" replies thereto are not attached with the appeal which may be pIaced on it.
5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect
' may also be submitted with the appeal ' ‘

No.__| 0950 /S.T,

. a 0
pt35IDS o018, | N
t.d Z / | | Wy

A~ REGISTRAR

- SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
‘ PESHAWAR.
Mr. Saadullah Khan Marwat Adv. Pesh.
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BEFORE THE KPK SERVICE TRIBQNAL PESHAWAR
S.A No. 36372018
Fateh-ur-Reham Versus D.P.O & Others
INDEJX
S. No ' Documents Annex | P. No.
1. | Memo of Appeal - o : 1-3
2. |FIR dated 01-03-2016 “A” 4
Charge Sheet / Statement of ' =¥ 5-6
Allegation dated 03-03-2016 o
4. | Final Show Cause Notice dated 7-4-16 Cr 7
5. Rebly to Final Show Cause Notice - "D 8
6. | Dismissal order dated 27-04-2016 = 9
7. | Judgment of Special Court, 23-11-16 | "F" 10-20
8. | Appeal / Acquittal order dated 6-2-18 "G" | 21-34
9. | subsequent appeal dated 08-03-2018 | "H” | 35
10. | Rejection order dated 24-04-2018 " 36
11. | Revision Petition dated 11-05-2018 R 37 \
|
I
Appellant _
Through L‘JM
Dated.23-05-2018 Saadullah Khan Marwat
‘ Advocate.

21-A Nasir Mansion,

Shoba Bazaar, Peshawar.

Ph: 0300-5872676
0311-9266609

;
Ay,




BEFORE KPK SERVICE TRIBUNAL PESHAWAR

S.A No. €3 /2018 .

‘ Kby P
Fateh-ur-Reham S/0 Qazi Afsar, 36
_; R/0 Birgh Nisar, Sheshkot, Chitral, Diary No- 2 D.::)'/D[g
| Ex-Constable. No. 1192, uated—”-"”"”’”
Police Station, Darosh, Chitral . ... ... .. ..., P Appellant
VERSUS R T
1.  District Police Officer, Chitral.
2. Regional Police Officer,
Malakand, Saidu Sharif Swat.
3. Provincial Police Officer,
KP,Peshawar .. .............. .. ... .. .. . . Respondents
¢><=><3=><=>C:i><‘—'=>¢(><=><3;'>
APPEAL U/S 4 OF SERVICE TRIBUNAL ACT. 1974
AGAINST OFFICE ORDER NO. 4222-30 [ E-IX DATED
27-04-2016 OF R. NO. 01 WHEREBY APPELLANT WAS"
DISMISSED FROM SERVICE WITH EFFECT FROM 01-
03- 2016 OR OFFICE ORDER NO 4008 12 / E DATED
24-04-2018 OF R. - NO."' 02 WHEREBY
'REPRESENTATION OF APPELLANT WAS FILED FOR
Filedtd ayNo LEGAL REASON: ot 0 ST ;
‘-/_\'\{) B<ESEB =SB > B >
Regisﬁ%'zﬁx '
Respectfully Sheweth; | . - ,
\ g ;,61. That appellant was appomted as Constable on. 28 12 2010,
a
5] N >
W"""’; ggz. That the days of agonies of appellant came mto surface when on
B T E -01-03-2016, he was to leave to+his home and got seat in the
[
.E‘f = Taxi. Beside driver when one passenger was also S|ttmg in the
-
3 ¢ said vehicle. ’
B,
- ”
Dy <
e
(4
‘5 o
y




3. That the said vehicle was apprehended by Chitral Scouts and was
taken to the Cantt. Appellant was kept in a room and after.the

search of the said vehicle in his absence, chars was recovered

from the same and in a consequence, FIR. No. 15, dated 01-03- |
2016, police station Arando, u/s 9/15 CNSA was registered and
appellant was taken into custody. (Copy as annex “A")

4, That thereafter, appellant was _issued Show Cause Notice
regarding the aforesaid contra-band item but the same could not

be replied as he was in jail. (Copies as.annex “B”)

5. That enquiry into the matter was initiated but the same was not
conducted as per the mandate of Law. However, he was served
with Final Show Cause Notice which was replied and denied the

allegations. (Copies as annex “C” & “D")

6. That on 27-04-2016, appellant was dismissed from service by R.
No. 01 with effect from 01-03-2016, at the time when he was in

jail, so the impugned order was never served upon him. (Copy as
Annex “E")

7. That in the meanwhile, criminal proceedings were concluded as
evidence in pro and contra was recorded and after conclusion of
the trial, appellant was convicted and sentenced for life
imprisonment with fine of Rs. 50.000/- vide judgment dated 23-

11-2016 by the learned judge of Special Court, Chitrat. (Copy as
Annex “F")

8. That appeal was filed before the Peshawar High Court, Peshawar
Circuit Bench, Swat and after hearing, appellant was acquitted

from the baseless charges vide judgment dated 06-02-2018.
(Copy as Annex “G")

9. That after release from jail, appellant preferred appeal before R.
No. 02 for reinstatement in service on 08-03-2018 which was s
filed on 24-04-2018. (Copies as Annex “H” & 1)

10. That on '11-05-2018, appellant submitted Revision Petition before
R. No. 03 which is pending disposal till date. (Copy as Annex “1")

Hence this appeal, inter alia, on the following grounds:



GROUNDS:

That appel{ént has no concern with the commission of offence, being
passenger in the Taxi. '

That enquiry into the matter was not conducted in accordance with
Law as no statemént of any witness(s) was recorded in presence of
appellant nor he was afforded opportunity of cross-examination what
to speak of personal hearing and self defense.

That at the time of inquiry, appellant was behind the bar, so ex-party
evidence, if any, would have been. The enquiry was not conducted as

per the mandate of Law, so the impugnéd orders are ab-initio-void;

That appellant was honorably acquitted from the baseless charges and
was legally entitled for reinstatement in service.

That the allegations leveled against appellant were not proved in the

competent court of law, so he cannot be expelled from service on the
said allegations.

That administrative order could not be affected With retrospective
effect. So the same is illegal and ab-initio-void.

That the impugned orders are against law and fact of record, so has no

legal value and the drastic action taken against appeliant was based

~on malafide.

It is, therefore, most humbly prayed that on acceptance of appéal,
the impugned office order dated 27-04-2016 and 24-04-2018 of the
respondents be set aside and appellant be reinstated in service with all
consequential / back benefits, with such other relief as may be

deemed proper and just in circumstances of the case.,

Lo

Through [

Saadullah Khan Marwat

_ Amjad Nawaz
Dated 23-05-2018 ‘ Advocates.
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TCHARCGE SHEET

I, Asil lgbal Mohmand, District Police Oftiver Chital, as u cowpetent

authority, hercby cimrge you Constable Fath-ur-Rehmen No. 1192 posted  temporary

Chcu. Post Mirkani PS Drosh as follow:

: ' That you during postmg at temporary Check DPost Mirkan! PS Drosh
mvolw 4 yoursélf in Case vide FIR No.15 dated 01.03. 2016 U/S %NSA Police Station
Arandu where in 17.500 KG Chars has bem re«.o( ¢red from-you. Being a member of -Law

s -agency it is clear VlO]d{lOll of Rule & Rcgulation, and you have been

ld\. this ofitice-order No 2765 71/E-1I dated 02.03.2016 and closed to Police

e i
S 'enfO{:ccmen
suspen:.’ 2d i

Lmethltral Whlch is gross‘ mlsconduct on your part as defined in Police Disciplinary

Ruies 1‘)75 Amuldcd 2014, and /Lnf‘nr Ahmad SDPO Drosh has been appointed as Enquiry

o AL
T Ofﬂccx o : L , '
A , By reason of the abovc you appear lo be 1,u1lty ol gross mlsco-lducl and

hdve rendered yourself liable to all or any ‘of the penaiues specified in Police Rule 1975 and

| i ~amendc l Rule 2014.

- | 2. You are. thereforc“,“rcé.]ulr:awtd aubnut )oul wnltm reply/ defence with in
5 (07) di.ys of the reccipt of this charge shect o the cnquxr;, ‘Cfficer.
N
L3 " Your writien reply, if-any, should veach to the enquiry officer with m the
. specific.’ period, failing which it shall be presumcd that you have no defence to put and in
gn . i+ that cascan ex-parte action shall follow against you.
/W, Intimate as to whether you desire to be heard in person or not.

4. Summary of Allegation enclosed.




b it ;:

ct Police Officer, as a competent authority,

I Asif lgbal Mohmand Distri
osted temporary Check post

atahur Rehman No. 1192 p
qinst departmentally as he has

acts/om_:ss;onsﬂas defined in Police Rules 1})73 and

m of the opmxon that Constable F
* Mirkani has I'Llldut.d himselt liable to be ])lOLLCde ag

; ';t,,_pxplttcd/commltted the following

Am. ded Rule 2014.

!
H

SUMMA RY OF ALVEG ATION

That he during posting at temporary check post Mirkani PS Drosh
5 dated 01.03.2010 U/s 9 CNSA Police station

[rom hiis possession,

1.
in\'nlx'vd in acrimit
in 17.504 KNG

il ease vide FIR No, 15
being &

Chars has been recoverad

Alu:nlu, where
cvulalion and he

law enforcing agency it is clear violation against Rule R

memoer of
s oflice order No. 2265-71/E-11 dated 02.03. 2016 and closed to

wils a'un:pcmlml vide thi
Police

Poli- ¢ Line Chiteal. Which is pgross miseonduet on his parlas Jdetined i

Disciplinary Rules, 1975 Amended Rule 2014.

e conduct of said oflicer with reference

appointed as Enquiry Officer.
¢ with the

.- For the purpose of scrutmmm;, th
Ahmad SDPO Drosh is
et proceeding in accordanc
shall provide lcasonablc

RETH

[ it ! \lm abovc allegations Mr. Zafar
: Olﬁcer shall cond

}. . The Enquiry

prdvnslon:of Police Rules, 1975 and ‘amended Rule 2014 and
,".opp mumty of defen e' "no hearing to the accused officer, record his findings and make
teen (14) days 'of the receipt of this, ordcr recommendation as to meshmem )

. ‘Wllnm four
1
t the accused ufﬁccr

roceeding on the date, time an

- Xor ther appropuatc action agains

The accused officer shal} join the p d Place

: . m,'x.

fn\ d by the L2nquiry officer.

fticer,

o T S
No. %%, ;//fj’uf /E-11, Dated chial 2 7 12015
- Copy along with Chacge Sheet toi-
i Mr. Zatar Ahmad SDPO Drosh to mllmu enquiry under Police Rule 1975
& : " Amended 2014. .
2. go‘nstable Fathur Rehman No.1 192 posted Police Lines Chitral C/O Line Officer
hitral. : ‘

QT A
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=
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i} agency it 1 clear viol

3. - |

FINA

in case %/idl: FIR N
~17:500 K Chars hus

Rulc 1975 amended Rule 2014-
Ther

with Charge Sheet alon
dated 03.03.2015 and Mr.
to conduc. proper Department
giving full opportunity/ defence.

\

statements of PWS
impartial snquiry th
has reconmmended for Major P

Show Cuause Noti
punishm-nt.

Y our written reply i a
this notice, otherwise it will b

- days of the receipt of
to offer and in that cc
Report it ulso attachcd).

NOB 6(.:1 '7' [E-11, j),’f

Copy to Constable. Falh-ix'i'_—Rclm'mn

{rial pri -oner in District Jail Chitral

- Whereas you Constab
0.15 dated 01.03.2016 U/S 9 CNSA Police st
been recovered frpin
ation of Rgle Regulatio

ofore, yousuve commi
g with Summary of Allegation ¥
Zafar Ahmad SDPro Drosh:
al Enquiry under Polivs

The Enguircy Ofticer du
and has given you ampl
¢ enquiry officer has foun
unishment.

In the light of
ce to explain as 10 why you

\se an ex-parte action W

o7 foly Jote

['SHOW CAUSE NOTICE .
No. 1192, mvolved youssell
ation Arandu where in
r of law enforcement
nalable under P_olice

je Fathi- iw-Rehian

you. Being a membe
1. Your this act is p¢

fled gross miscondatt.
ide this uffice No.2349-

wis appointed as Enquiry

cing, the course of cuquiry 1
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mmated against. constable Fath-ur-Rehman No.1192  posted at temporary Police 'Check Post

Mrrkam Police station Drosh.

Bricf facts. regardrng the initiation of the enquiry are, that the dehnquent '1

constable during his postmg at Chcck post Mrrkam remained absent and mvolved hxmself in
“case vide FIR. No:15 dated 01. 03 2010 uU/s 9 (C) CNSA Police Station Arandu, in which
17. 500 KG Chars was recovered .from his possession and arrested accordmgly He was

‘ suspended from service, issued Charge Sheet alongwith Summary of Allegations and Mr. Zafar

| .. "Ahmad SDPO Drosh  was appointed as Enquiry Ofﬁcer to proceed departmentally agalnst'

""" him under Police Rule 1975 amended 2014, : ,

Durlng the course of enqurry, statements of PWS were recorded and the,
‘ L dellnquent constable was given ample opportunity of. defense but he failed to- produce any

e smgle witness m his defense, and the charge leveled agamst him were proved beyond ~any

. shadow of doubt The Enquiry Officer, after proper and 1mpart1al enquiry, recommended him -

- Major pumshment

He was served with Final Show Cause Notice, but his reply found not

' satisfactory.

The undemgned peﬂ'bcd the enquiry file and other connected tlocuments

_and found that the allegations leveled against lum have cIearly been proved and he is mvolved In -

an unmora] criminal case. He is a black sheep i in the force, his shameful act has badly suffered

. the reputation and dignity of Police Department and his retention i in service will be harmful for

.:the force. Therefore being agreed with the tecommendation of Enquiry Ofﬁcer the dcimquent'

("onstab}e Fath-ur-Rehman No.1192 is hereby dlsmlssed from service, from the date of his
arrest i.e 01.03.2016, :

- Order Announced.

. No 4922«25 /E-I1, Dated Chitral the ot‘f‘—- /@/4 /2016.
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S—.EISI:I’—EN-CE:——---“-“--“/.-5&'19pelLemt:has:been—conw:ted:H-/"S@( (EENSA =
tor=life=and=sentenced=toslifes; MPLSORNMENt= =
.lnd-alseﬂozderea#o Day—tm‘e‘:'of R5: 5@ OO@ / =T n—--—-~—~—-~-

ordered—t@=suffe1-—f- X -ther—one——year-s g

However=u/s=t5=cNsr=sk e=appeHlant=has
beenzexomerateds =

=BenctiEoESeetion382¢ B)LC;:zlzﬁ:raw

= e ___*”m(_Gmu_ad‘: nﬁéﬁg&l@&ﬁ ed}“~ -"f-:-:- j:-t - e -
T =—— Zippelantthirough Fis counsei . =
e — _ — =
 — — =
/- 7% —

Advocate =

§ 3 \
oI . Stpreme Conrkar.Pa) istan_
N




Koh=Eehsilz=8e=RistriceChitalk

=VERSIUS: : ==
1)_The State through.Additional.Advocate General...

= D¥=SobidarsSoroomakhar “b/,@:Ni_ﬁ“z*a?LEF_Kilani@tﬁtra1=5co€t§:-m5m___=_z_——._—;—:—_—=i

Wing=zDamiENasar:Ehaoni=Feh; Sﬂ?&is@@tﬁigtﬁ@lﬁ;tgalm

GROUNDS-OFtPPEAL: =—— 25 ==

=Qaziifudge=Special=Court=Chitral=is=agains I=law—jacls=and——=

maleriaizonzrecord:

) =Ehat—=the=imptgred—judgment/order—is—the—resull—o]—rorn

-~ bpreciation, _wrong apprecighion__and__mis-appreclation.. ot
eviderice=(Cop OO ACrL HdgMen 0/ I ECOUr s A nnexire 7 EE————r

=———— il oy npar— et o e e

agpeé-iantsbe}_@ndyze_asgo;nabflg‘?mﬂ'i == e ==

77 4 fematd 4

4)=Lhat=the=prosecution=haszjailed=lo=prove=that=the=vehicle —whis

SOV bnoebEihan—ron i

llegedly=rnarcotics=subslance—was=recon ered=hadzany=conmection

e

o
AVIR SN
A 833

H=the=appellont—Morrover—under=thelaw—theDror o the = -




S == Ty e

vehicle s SU.DDO.SE(! tO be_in_the .Z’nnw/prfmu Qf__gaeh.ggd everp—--

artzcle in his vehicle, but the learned Tmal Cauu_mu_wtcj.v

—convicied e appetlam‘ arzd acquztted the co-accused.

S}

EEHas-Geer SHOWIT 1T THe THU 17T FOd \here

“Fundreds of vehicles phf in routine but not a.single indepencdent

person has been made witness to the recovery by the Investigating

Officer
T

6) That, the witnesses of prosecution contradici each other on

material points but the learned Trial Court did not appreciate that

contradictions and extended benefit of doubt to prosecution which

is right of the appellant and by this sveythe- legrmned=Fria -

-} CCe—L T \.,V'ﬂfl

.. _.committed illegality. . - ———— i . .

7) That, the entire investigalion has been conducted dishonestly

which is evident from the cross examination of the witnesses

e -

8) That, the acquittal of co-accused is ample evidence of the fact that

the prosecution has falsely roped the appellant in the case for

nefarious designs. -

9) That, it has been not proved that the contents in the bag, allegedly

recovered from the vehicle was ownership or in possession of the
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RO  JUDGMENT SHEET

..

: | IN THE. PFSHAWAR HIGH COURT
o _ _ MINGORA BENCH (DAR-UL-QAZA), SWAT
T o (Judzczal Department)

- Cr.A. No. 249~M/g0'16,

- JUDGMENT
Date of heariﬁr{g: | '06.02.20'17

Appellanit:- - (Fateh-ur—Rahman) bv
Muhammad Khan, Advocate

Respomlents - {the State & 1 another) bv Hat‘ z :
- Bakht Amin State counsel

MOHAMMAD IBIRAHIM KHAN, J.- With a_
v.iew to fgx’amc charge for thé asservations as levelled
in the First _l-nfo;mait:,ion-Report, bearing No. 15 (ljate.d_'__
01.03.2016 under sec,tiqn?s 9;'@ C-NSA‘ & 15 CNSA -
- read Aw'it'l;' 5:1 2 Cr.F.C reg.ist_ere'd at- Police: Station_ | |
Arandu District- Chitral, the. 'accuscd/_A:ppellant; _A
Fateh,-uf-.Rahmah.-oﬁ_ 01.03.2016 at 17,.:00'. hours -at- | X |
Damair nisar Check post (S gy S ‘j-ua-\)' falling.
within the crlmmal Junsdlctlon of Pollce Statlonv ‘
Arandu is saldlto have found inrof‘possessi;)n' Chars;
Wheﬁ the'Sc_outs ofﬁcials, pres.en,t‘ at- the"said, »Check; ) B
| ‘pol'sf hal:ted' 4 motorcar (GhAW'a_g_ai)} bearing No
o w}lésm@s’f The ‘aVCCUSIeVd/Appel'Iant beiﬁg si'tti:n'g_: in its
U/A | front. seat was de‘—;soarded .ﬁ‘m‘n.f' the',mothcﬁr on

L . account  of: suspicion and out of his “personal "

possessxon as: weli 488 beneath front seat -of ‘the

© Nawsab (D.B.) Hon ble Mr Just&ce Mohammad (Brahim Khan
Hon blc Mz, Justice lsmlaq Ibrahrm .
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.‘:. ' L NE,

e ! ) —
'@u : "' ' : . ' ’ .
or /( : motorcar the Scouis officials recovered  Chars
! / ) J i :
S 17,500 grams in sh:ape of ‘Garda’ wrapp‘ff:d up in
) S yellow coloup bags Thus an offence. . w1th1n the.
Lo _ i
: meamng of 9 (c) CNSA has been commttted .
! :
| . L1kew1se under the 7nd & 3rd Heads of the charge ‘
| co-‘a‘ccused Sardar Sgld and Shehzad Jan hsaver been
: P — o charge-sheeted for ‘the same offence by assigning.
P ’{\"{;H 4 7:\

‘ ru-m: 3
WA S

| Wi w\  them: distinguishable roles under sections 9 (¢)

~-CNSA & 15 CNSA.
2. ‘ Thereby, Whé_n noft pleaded th'eir.f' glilt by o

each of the accﬁséd,' the trial was cqfn’més-r;ced by o
| recording eyidenéé, cf the prosecution_,;N‘oor:ﬁ--ul.-ﬁlsI.am‘ ‘
IHC appeared as P’Vﬁ/-l, Mehraj Ali Shah (;’_onstabié )
: No 913 as PW-Z; Akbar Hussain Héad éénstabie -
No, 174 as PW'—B, , S:ube;iar-'- Soroom: lKhan-,-
complainiant/‘S‘-(?izingi Officer ,éf this case. as PAW~4,->

Abdul Aziz Scout otfﬁc'ial as P_W-S‘A, Qurban-_"Ali' SI/II
- Incharge }nves‘ﬁga‘t.i('}m as ?W—6, Sher Azam as P‘W-?

and Muh:amr"nad Nazir Shah.SHO as PW{S', 'th‘creb.):(:__- o
eviden‘ce:of the prosecution was'-concl,uded.-‘ |
3. Afte‘i‘ clo,-silhré of the proé,ecutiq;l ‘e-videince,

the accusgid/Appellant 'Fatehrdf;Rahm'an'..:i' and co-’ | ._ | v
. accused V:Sa_rdai' Sai_fj'.were examined uhdé_}r se_cti.o'ﬁ |

. 342 Cr.P.C, wherein they -vehemently dé1l'ied"the, '

Nawab (D.B.) Hon'ble Mr..Justice Mohammad lbrahim Khah
Hoa'ble M, Justice ishtiaq Ibrahim -~ -
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| o N . .

o o - charges, posed innocence and stated to have falsely -

; ) - 4, | "Jhe leam'{:‘d Trial -Court by ifs judgment
dated 23.11.2016 in case No. LO/CNSA of the

y.ear' - 2016 ,c_o'nvéc,ted‘ the ‘.accuse.d/z._\.}'ipell,anp

i

: ot - been implicated in the case.
|

H
i

f

i ) | Fateh-ur-Rahman an-‘;l sentenced him under section 9 . .
E - (©) CNsA 1o life imprisonment with?_.ﬁ‘ne of
' \ \\ Rs. 50,000/~ or in --default thereof shall ,furt_h@r: ;
! undergé ;)ne year SI. However, benefit of.SQ'c,t_ic;ﬁ .

382-B Cr.P.C was ertended to the convict/Appellant.

cofagcgséd Sardar léf';a.ici has ‘been given b.iene-ﬁt of.
doubt a’mé acﬁuiﬁed:ffr.om fils charges le\;e'l'e-.d ﬁi-gayinsil;f

: him thr'o,ljgﬁ the sar;i-c.l impugﬁed judg’ment'.-'whereas'. o
the: other cq—accuseﬁ«::i:._Shéhzad J ;m hasbeen founci'_

innocent. during investigation, therefore,

Investigation Officer.
5. *This. is an appeal :undgr section 410 of the:
1. .Code of Criminal 'Pj‘ocedunej read with_se.c'titon 48 of .: .

|
|
|
|
|
|
|
t
i
I ~ subsequently exoncrated “from the  charges by
|
{
|
| , U’A . Control of Narcotic Substances. Act, 1997 -with the - -
- following prayer:-

“ It is, t_}ze‘t'c_ej'()t;q,i prayed that by accepting ,tli;e; :

_instant Aappe(.rl," judgment/order of the

Nawsab (0.B.) Hon'ble.Nr. Justice Mohammad Ibrahim _Khén'
Hon'ble Mr, Justice Ishtiaq tbrahim’

|

|

i .. learned Sessions Judge/Zila _‘Qgﬁzi/;};—‘udge' "
i ' ' ' . o '

|

|
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Special ,Colz‘m Chitral dated 23.11.2016 may
please be‘ 's'ezz‘ aside - and Appellant be
izo;rordbly. Aac;yu,itted from the charges
Igvel'e(!.againsf.sznz.:" |
6. Having heard arguments of" léarned
counsel fé;‘ the aééused‘/App‘é‘llant and le,arﬁed State
counsel; I;ecord with vtheir‘ assi‘stan_cc- gone th;rbugh,rl ,
7. Perusal of the record -woLgld _revea} that the
cofnp]ainén‘; Subsec";lia_r' Sorqofn Khan (PW-4_) on
01.03‘-.20‘1’6‘ was px:éééﬁtaf Dama'irv-‘:;nis‘ar Cﬁeok post.
along w1th other scout; ofﬂciaié,_ for ,the:pﬁrpos'e of
routine usual duty. In“the meanwhile, a motorcar

(Ghawagai) be_:arjing'.__l\,fo. 3547/PS  which was driven

by accusé_sd Shehzad came there from Darosh side.

The sa_i,d%mot__orcar was halted and duﬁ"ng its search
the__ p‘ers_oﬁ sitti:n_g in: front seat :disclc_)sed his ﬁarﬁe as
Fateh-ur-Rahman son of Qazi Afsar:'P01ice' éonstable
at thauwg)ki ,AShreet.ﬁ- 'l‘lieféb& du:ri'n"g s_earch from his
direct possession. éhd berieath front ,ség_ti of the
motorcar the ;Scpu_ts officials recovered Chars 17,5.00
grams m shapé of ‘Garda wrapped up .in yellqw‘_
co_louf— ,-éo'a:gs. _Ke_e,_lpingA : such. né;"r'atic.)'rjxj of _ th‘é
occurrence m mind' as advanced .thro‘ﬁgﬁ_ the First
Information Re,po.li, the evidence ofI‘Aprosec-utioﬁ

furnished by its witnesses’ would reveal xh’a’t’ marginal

Nawab (D.8,) Hon'ble Mir. Justlce Mohammad lbraﬁim,Khan
’ Hon‘ble Mr, lustice Ishtiaq tbrahim
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wi,tﬁe's.s to the -fecoyély memeo Ex. PW-1/1 Noor-ul- -
Islam. IHC (PW;I) though support the version of
prosecutiojn yet hfs_ statemment followed E)‘y Cross-
examination on behalf of defence is not :ébove the
board. During his cross-examination he,':made an
admi-ssidn to the effect that the 'Weig'hnme‘nt'.é'f the
recovered contr'abénd Chars lwaé carried out at Police
Station on 21:00 hours in p{eseﬁcc of A;rmy and
police officials aﬁd at '—that t%mé, no ;ﬁrivat:e person
was present at th,e~§céncernégilpolice station. ;Thi‘s PW
further. disclosed th,a‘t'the éc_cﬁsed were p::oiducg\acl__bg;;
the Army personnel in th’eAp-.o‘l'ice station ér}a at that
time their hands wéitle".fastengd, hbwcve.r, he did not
remember that how their hands were 'féstene_éL and the
Scouts dfﬁcials aléo‘ came there through thelr vehicle:
in the company of accused. Here the questiidn arises
as to wheth;:-r’ the, .;filleggd récovery of Q_o:xt_ra‘ban&

Chars  from pé).’sonal"" possession of  the

ac;éused/Appellant and the motorcar is inh-fact
i : . effected by the Af.‘rmyf personnel or ‘the '_Sco_u,t-
L Us??/;ofﬁcia]s, ‘aAs PW-1 has not only stated in his. cross-
examination about presence of the. Army personnel,
in the police station?'along with police officials but
has also deposed about p“roductibon of the accused
with fastened hands to the police station by the: Army

Nawab.(0.B.} Hoa'ble Nir, Justice Mohammad Ibrahim Khan
. Hon'ble My, Justice'Ishtiaq Jbrahim ’
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o ) .‘ : -~ personnel. Thus, this element makes the case of

prosec_ﬁtion' doubtﬁil m respect . of the alleged
‘recovery of Chars 'l",‘fror'n direct posse_s,sio;a of the
accused/Appellant .a.tt.‘ld the motorcar in que_"stién. As
tor thé sake of a_rgﬁ.men_ts if the recovery ofi Chars
E .‘w_as e,f.‘fgc;:teid_by the :-Scéu_t fofﬁ'cials then why and for‘y,
3 r T e B what pur})ose's the Army personnel were pl.resent in. .
m AR Hig A : S :

¢- \A the pol'_i..c:e Astatioh.- énd» why: théy* had | erught the .

Gl \
NI G

accused with fas_tenéh ‘,‘ha‘nd.s to the said Apoli;;__e stat'io.r__i
instead of Scout officials. |

8. | _ EThe,ré isAzzll_lsAo ﬁncertaint.yv abc)utl_méde' of
A _weighme%mt_ _.-Qf: ‘tﬁe A::alle_géc-ll recovered eoﬁtraband‘ )
" Chars, as :PW-4 : :.S‘ubedarA Soroom Khah the
.compla'inant:': of."“thés' casé stated. in -his ‘cros's-
gxéﬁji‘nation that we don’t have scale in ~(‘)"._u'ru-"c_hec;l< :
f)ost neither it:'cou_ld Be found in ;ﬁe édj,la'cé::n't shops
situatedA near the ch_eck post. He further di-sclosed‘»
that the ;'Wéi‘ghm‘ent}Aproceedin'g‘s,"of the ,r.eco'yefed.

Chars were carried. out through the scale lying in

their ‘Rashan’ store { 53t oa-“nb) and 6/7 minptes were

|

1 . A ! .

: [L9j7 consumed during production of the scale along with "
L : ~ Bots from the Rashan store to the police station. This

; ,

PW also showed ignorance as to whethet weighment " -
of the cg@ntrabahd tharsj was carried out as a whole
‘- or in pieces. ‘Likewise; PW-8 Muhammad Nazir

Navab {D.B.} Hon'ble Mr. Justice Mohammad lbrahlm Khan .
. " Hon'blé M. Justice Ishtiaq ibrahim.
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Shah SHO narrate([ altogether dlfferent story in

__._
X
\“l
..
¢

respect of welghment of the contraband (.,hars by

deposmg that the Chars was given to him by the
com_plalnant Subedar S‘oro'om Khan to jt'aike; it to ~‘ |
Damair fI_\Iisar Choxivnai for weighment and th_en _
bring it';hack to the police station Arandu, Thus,
neither p'roper-‘ scalé. is a\}aiiable with ithéa Soouts -
ofﬁcial_s% at t.he réirevant'. time nor the' PWs of'
prosec‘ut,‘:i.o'n are in.. ‘con-sonahce about, -_mfod_e_: and

““ r-man_n,ér: c;)ff the weighmeht' of recovered Cha'f,s‘.-;..

9, ‘ | :Mor_eovor,._ the ovailab’le record further

-reveals that the .»sa'mphle‘s in shape ofparcels separated

 for chemical analysis on 01.03.2016 and application

wher:.eo,f f Ex. PW-8[2- were r,eceive_d by the Foi'_ens_ic__

E _Smence Laboratory Pohce Invesngatlon Khyber "

5 | ',Pakhtunkhwa Peshawar through Head Constablei_ih'
J' - Nazir Khan' .No. 3_82 on 25_.04':'2015 -after a’bout one

: | - -, o | -and half months Though the FSL rcport Ex PZ has ,

' | o v\ been roc:ewed in -_j posnwe-,'to the efﬁ,ot that:f
l .“"All the abovo sémbles we;'-e. Chars®. Yet no

i M’"cxplanaﬂon whatsoe";vér has b,oen forwarded b); tho' : |
. . prosecution witnessas as to why the “separated

' _samplesé for chomioal analysis were se,r;,'t; to the

: horen‘sio Science Laboratory Peshawar ‘with such -
j ' | __conéi'deréz'afhlé ‘delay-_.a_;:}'d duringg'the ‘ihterve.ni@g, p_er,iodk

Nawab {0.8.) Hop'ble Mr Jusnce Mohammad Ibrahim Khan
: _ ~ Hon'ble Mr Justice Ishtiaq Ibfahim
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it were lying obviously in exposed condition-eitherin

the concerned police station o with Incharge of -

Mall Khana. Furthermore, the recovery memo.

Ex, PW-1/1 'di‘fvulgesA that the rvecove‘r,ed, Chars were

in the form of Garda (»>%), while the FSL report Ex.

PZ shown that the physical appearance of the '

- recovered contraband Chars. was “Brown. Solid”..

‘.@_fﬁcer"Srubedar Soroom. Khan (PW-4) in terms. of o

T hus, this element too coupled with dcl_ay_eda sending .
. ’ -

of samples to the FSL Peshawar goes .agiiinst ‘the

stance of Ap‘rosecuticm‘ in respect. of guilt of the -

accused/Appellant.

10. “During the .course of arguments,

learned = counsel foi;:. the a_ccus.ed/Appell_eint also

disputed thej legal stutus of the complainant/Seizing

‘.s,ectiQn._Zl of the Con troi_ of ‘Narcqﬁfc Substarices Act,
l,§97 tc; be-‘ b‘_el_bw -t‘he‘- _,.ra‘nk of S.ub-Inépector of_ . ..
Police: In respect of lhe same issue, suffice '~§t;ﬁt0' say, =
_that_ the. ggccﬁrrence ﬁ;ppeﬂed within the l‘oc%éi’ limits

of District  Chitral, wherein the Scouts officials have. -

been entrusted special powérs to carry out'the search,

seizure and other investigation activities even if -

| ‘below ‘the. rank. of Sab-Inspector of police.‘ZIISo, Athis

* in context of present:case has got no force which is

plea of the leamed.ccénun'Sel'for the éccuéedlAppellant :

Nawab {D.B.! Hon'ble Mr-Justlce Mchammad lbrahlmAthh
© . Hon'ble.Mr. lustice Ishtiaq Ibrahim




dzscarded accordmgly Last but not the least a bare

look of the statemen't' -recorde'd by _ the'

accUSed/@ppellant Eateh-urvRahman ‘under section

: 342 of the Code of C-,ritn_inal Procedure would réveal
l that he has not. beeh ‘coﬁfr'onted with the alleged e

recovered sube‘ta,-n,ce,éso, on this score too the case of
prosécution leeksxeregiibi]ity.. o

1. '%.Th_e gist Oé the 'whole disCussion\ 1s that t‘n‘e
prQS'eeutidn cq‘se is’h nbt free: from doubt, It xs 'settlec_l_ h

: .ppjnciple of law that in case of doubt, the beneﬁt B

' thereof must acerue in favour of the accused as a ‘
] matter of right and ,_not o,f‘ g’-rac_e.. It— was. .Qbs_erved e
| ) : - s

‘ by the apex Court in the case of Tarlq Pervez V.

B . O he State 1995 § SCMR 1345 that for- giving the -
DR “benefit of doubt it was not necessary that there
o "Shoulld.?be many,e_ireurjnstane‘es- -'c‘reati:n‘g d_‘oubt's. If
there :is. ci-ecumetaece 'Whieb c_-re-ated reesonable
’. Adoubt in.a prudent mmd about the gu1lt' of ‘the
accused, then the accused would be entltled to the. .

et beneﬁt of doubt not as a 'm'atter ,of grace -abd;

f congcession but as a matter of right. o . o “
| 12. In view of the above discussion, we are

L - of the firm view that the prosecution failed to .. -
‘ Nawab(DB)Hon bie M. Justice Mohammad Ibrahim Khan '_ v
f Hon' bie Mr. Justice Ishtlaq tbrahim
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prove its case ag;_ainst the a_c‘cused/A;ppeilant
beyond any shadow of doubt; - therefore, his

‘conviction cannot  be mainta‘ined, ergo, while

v‘-extendln ‘the. benbf t of doubt, we accept the

appeal filed by the 1z‘;ppel‘l'an‘[‘.‘by setting -asid'¢ his

“convicticn and sentznce acquit him of the charges

i

1

: Annoimcea’.
Dt: 06.02.2018

;kj!a G Q,’

«z' i C ? 'f; 31%
ek

P PU\J 3\"3 }ﬂl‘\“ { G" 1 ?&ln
duthorized Unte Articic 87 of Qe

Nawab (D.B,)-Hon'ﬁle Air. Justice Mohammad Ibrahim Xhan -
. Hon'ble Mr. fustice shtiaq tbrahlm :

levelled a_gainst‘ hil’;illl, He be set free ertBWitll_, if

aew
...............
------------
.............

-------
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- OFFICE OF THE |
.. REGIONAL POLICE OFFICER, MALAKAND
: AT SAIDU SHARIF SWAT.

Ph; 0?46-9240381-'83 & Fux No. 0946-9240390
' Email: digmualukand@yahoo.com

ORDER:

The following Ex-Constable / Ex-SPF- of the Districts noted against each;
submitted applicafions for reinstatement in Service. Their applications were t]1on'0L|gllly ekamin‘ed and
found long time barred .having no Iégal justification to consider, hence their applications are hereby.

- filed:- ‘

S.No | NameandNo . ) A District Date of Dismissal

. 1. £5<—Constable Fath-Ur-Rehman No. 1192 ‘ Chitral 27/04/2016
/| 2. | ExConstable Sayed Arif Shah No. 473 Dir Lower | 07/11/2009

3. Ex-Constable Muhammad INaeem No. i532 . Dir Lower 30/04/2013

4. | Ex-Constable Zahidullah No. 1106 Dir Lower 06/02/2008 o

5. Ex-Constable Saleh Muhammad No. 1713 l Dir Lower 18/12/2014

6. Ex;Constable Sajjad Ahmad NMo. 790 Dir Upper 17/12/2009 .

7. | Ex-Constable Naveed Ali No. 2761 4 swat [ oe/07/2017

8 | Ex-SPO Imran Ullah No. 524/SPF “Thuner 21/12/2012 o

The applicants of yours respective Districts may be informed accordingly,

"please.

Noi’/OOt?-fa“ /E,
Dated 31{ -04- nois.

Copy to all District Police Officers, in Malakand Region except District Police

Officer, Shangla for information and necessary action. The applicants of your respective District may be

informed accordingly please.

%k K K AAAAAAAAAAAA F ¥ K AAAAAAAAAAAAAAK ¥ % %
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erv1ce Appéal No.863 o0f2018.

Fateh ur Rehman

S/0 QaziAfsar R/O Birgh Nisar, Sheshikoh, Chitral , Ex Constable No. 1192

Police Station, Drosh Chitral.

Versus

1. District Police Officer (DPO) Chitral.
2. Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

BaNasasenvvREBEREERSCeEKdnn AN EIUES,

BEFORE THE KHYBER PUKHTUN KHWA SERV]CE TRIBUNAL PESHAWAR
'_—————————————-——-————-———_______._—_]____r____m

_,.A.,

Appellant

b Respondents
. Index e
S.No. | Description of Documents Annex Page No.
1 | Para wise comments 140 2
2 | Authority Letter. 3
3 | Affidavit 4
4 | Counter Affidavit. 5.
5 | Copies of Charge sheet,summary of AB&C 6to8
| allegation and final Show cause Notice ,
6 | Copies of replies of Charge sheet and D&E 9-10
final show cause Notice | '
7 | Copy of letter No.S/2554-56/18 F 11
8 | Copies Statements of Witnesses and G-1to G-11 12to 21
cross Examination ' :
"9 | Copy of Court Order H 22

District Poli
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EFORE THE KHYBER PUKHTUN KHWA SERVICE TRIBUNAL PESHAWAR

Q,

Service Appeal No.863 0f2018.

Fateh ur Rehman

S/0 Qazi Afsar R/0 Birgh Nisar, Sheshikoh, Chitral, Ex Constable No0.1192
Police Station, Drosh Chitral.

................................... Appellant

Versus

- 1. District Police Officer (DPO) Chitral.

2. Regional Police Officer Malakand Division at Saidu Sharif Swat.
- 3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

...................... Respondents

Respectfully Sheweth!

Parawise Comments on behalf of Respondents No.1 to 3
Preliminary objections:-
(1) That the Appeal is badly time bard.
(2) That the appellant has not come to the Tribunal with clean hands.
(3) That the appellant has got no locus standi to institute the present appeal.
On facts:-
(1) That Para No.1 is admitted as correct
(2) That Para No. 2 is correct to the extent that the incident took place on 01.03.2016,
record revel that the only passenger in the vehicle was the appellant.
(3) That Para NO. 3 is correct to the extent that the vehicle was stopped and searched
by personnel of Chitral Scouts and after recovery of chars case FIR No.15 dated

01.03.2016 u/s 9/15 CNSA was registered against the appellant at PS Arandu. The -

appellant has been taken nowhere and the chars has been recovered from the
possession of the appellant.

(4) That Para 4 is correct to the extent that proper show cause was issued and served
upon the appellant but he did not bothered to reply the same.

(5) That Para 5 is incorrect, as proper enquiry was initiated by issuing show cause
notice, charge sheet, summary of allegation and final show cause notice, during the
whole process all legal and codal formalities have been followed.....(Copies of show
cause, charge sheet, summary of allegation and final show cause Notlce attached as
annexure “A, B & C” respectively). = ‘

(6) That Para No.6 is admitted as correct to the extent that the appellant was dismissed
from Service by R. N.1 with effect from 01.03.2016. His dismissal Order was served
upon him.

It is evident from record that show cause notice, Charge sheet, summary of
allegation and final show cause notice and dismissal order have been communicated
to the appellant, his replies from Jail clearly speak that the appellant was not kept in
the dark rather he has been given full chance of hearing and defence at all
stage....(copies of replies attached as annexure “D & E” respectively).

(7) That Para No.7 is admitted as correct.




(8)

(9

(10)

That Para No.8 is admitted as correct to the extent that the appelldnt was
acquitted by the honorable Peshawar High Court, Circuit Bench Darul Qaza Swat
by giving him benefit of doubt.

That Para No.9 is admitted to the extent that appeal of the appellant has been
filed by Respondent No.2 on 24.04.2018 being badly time bard.

That Para No.10 is not correct. The appeal of the appellant has been filed by
Respondent NO.3 on 28.06.2018 vide letter No. S/2554-56/18... (Copy attached
as annexure “F").

On grounds:-

a.
b.

Prayer:

1. District Police Officer (DPO) Chitral.

2. Regional Police Officer Malakand Divisi
at Saidu Sharif Swat.

3. Inspector General of Police,
Khyber Pakhtunkhwa Peshawar.

Incorrect. The appellant has been found in possession of the chars.
Incorrect. The enquiry has been conducted in accordance with Law, as
statements of witnesses have been taken and chance of cross examination has
also been given to the appellant as required by rule of natural ]ust:ce ....... (copy
attached as annexure “G-1 to G-11").
Incorrect. During the departmental proceeding/ Enquiry show cause, charge
sheet and final show cause have been properly served upon the appellant, he has
been given ample opportunity of hearihg, defence and cross examination, the
annexure mentioned above reveal that all legal and codal formalities have been
properly followed and no proceeding has been concluded in absentia or exparty.
Therefore the orders are legal, justified and binding. ‘
Incorrect. The appellant has not been acquitted honorably rather he has been
given “benefit of doubt” which is evident from page No.10 of the order of the
honorable Peshawar High Court dated 06.02.2018......(copy attached as
annexure “H”).
Incorrect. The allegations leveled against the appellant have been proved during
the departmental enquiry without any shadow of doubt, it is established rule
that even acquittal on criminal charge has no bearing on disciplinary proceeding.
Acquittal in a criminal case neither constitutes a bar nor is a clog on the
imposition of departmental penalty.
Incorrect. An illegal act was committed and proved on the date from which the
appellant has been dismissed, therefore the orders is well accordingly to law.
The orders passed by the respondents are based on solid grounds and cogent
evidences, no illegality or irregularity has been committed/omitted and all legal
and codal formalities have been followed /completed, therefore the orders are

“legal and justified.

In light of the facts stated above it is evident that the appellant has been part
of the whole enquiry, he failed to deny and negate the truth/evidences put
before him, after getting convicted by the Trial Court he never tried to prefer an
appeal for his reinstatement in service and got his case badly time barred.

In light of the facts submltted above the instant Service Appeal may be
dismissed.
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" BEFORE THE KHYBER PUKHTUN KHWA SERVICE TRIBUNAL, PESHAWAR.,

Service Appeal No.863 of 2018.

Fateh ur Rehman _ :
S/0 Qazi Afsar R/O Birgh Nisar, Sheshikoh, Chitral , Ex Constable No.1192
Police Station, Drosh Chitral.

............... reerienenene e Appellant

Versus

1. District Police Officer (DPO) Chitral.
- 2. Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

Crareere e Respondents

Authority Letter.

Sher Mohsinul Mulk Inspector Legal of  District Police Chitral is hereby
authorized/deputed to proceed to the office of Govt: Pleader, Service Tribunal, KPK,
- Peshawar in connection with the vetting of Service Appeal N0.863 of 2018 titled ur Rehman °
S/0 Qazi Afsar R/O Birgh Nisar, Sheshikoh, Chitral , Ex Constable No.1192 Police Station, .
Drosh Chitral. : ‘

1. District Police Officer (DPO) Chitral. <)/

2. Regional Police Officer Malakand Division
at Saidu Sharif Swat.

| . 3. Inspector General of Police, ‘
|‘ Khyber Pakhtunkhwa Peshawar. | ‘(\N‘/D'

T e Respondents

s
-




Service Appeal No.863_of 2018,

Fateh ur Rehman

S/0 Qazi Afsar R/O Birgh lear Sheshlkoh Chitral, Ex Constable No. 1192
Police Station, Drosh Chltral

............... -....;Appellant
Versus

1. District-Police Officer (DPO) Chitral.
2. Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

..... reereeennnenRESPONdents

Affidavit

We the following respondents do hereby solemnly affirm that the contents of
~ Parawise comments are true to the.best of our knowledge and belief and nothing has been '
concealed from the Honorable Tribunal.

1. District Police Officer (DPO) Chitral. <> | /

2. Regional Police Officer Malakand Divig

at Saidu Sharif Swat.
' (e Oﬁcﬁf;
. , A ¥ sharif, Swat..
3. Inspector General of Police, ‘ %
Khyber Pakhtunkhwa Peshawar. N N~

............................. Respondents
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» BEFORE THE KHYBER PUKHTUN KHWA SERVICE TRIBUNAL PESHAWAR.

.Jr'

- Service Appeal No 863 of 2018

Fateh ur Rehman

S/0 Qazi Afsar R/O Birgh Nisar, Sheshlkoh Chltral Ex Constable No. 1192
Police Station, Drosh Chitral. o

T T— A ppellaﬁt

Versus

. 1. District Police Officer (DPO) Chitral. .
- 2.~ Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

cveraneee s RESpoOndents
Counter Affidavit.

. Verified that the contents of Parawise comments/ reply are true and correct and
noting has been concealed from the trlbunal

1. District Police Officer (DPO) Chitral. ‘ <> /

2. Regional Police Officer Malakand DlVlSlO

at Saidu Sharif Swat. P
fCaf Officet,
ol A Skaid, Sweat.
3. Inspector General of Police, _ %
. Khyber Pakhtunkhwa Peshawar v >

............................. espondents




CHARGE SHEET

I, Asif Igbal Mohmand, DlStl‘lCt Police Officer Chitral, as a competenf
authonty, hereby charge you Constable Fath-ur- Rehman No.1192 posted temporary
Check Post Mirkani PS Drosh as follow:

That you during posting at temporary Check Post Mirkani PS Drosh

involved yourself in case vide FIR No.15- dated 01.03.2016 U/S 9 eNSA Police Station
Arandu where in 17.500 KG Chars has been recovered from you: Being a mc—:mber of Law
enforcement agency it is clear violation of Rule & Regulation, and you have been

suspended vide this office order No.2265-71/E-II dated 02.03.2016 and cl‘Qsed to Police

~ Line Chitral. Which is gross misconduct on your part as defined in Police Disciplinary

Rules, 1975 Amended 2014, and Zafar Ahmad SDPO D.rosh has been appointed as Enquiry
Officer, | 1 ) »

1. l- By reasén of the above, you appear to be guilty of gross misconduct and
have rendered yourself liable to all or any of the penalties specified in Police Rule 1975 and
amended Rule 2014. ,

2. You are, therefore, required to submit your written reply/:defence with in

(07) days of the reccipt of this charge shect to the cnquiry Cfficer.

3, .. Your written reply, if any, should reach to the enquiry officer with in the

specified period, failing which it shall be presumed that you have no defence to put and in
that case an ex-parte action shall follow against you.
5. Intimate as to whether you desire to be heard in person or not.

4. Summary of Allegation enclosed. .

|rict olice Officer,
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1. That he dufin‘g posting at temporary check post Mirkani PS Drosh
¢

- Disciplinary Rules, 1975 Amended Rule 2014.

3. The Enquiry Officer shall (':onduct proceeding in accordance with the

.opportunity of defence and hearing to the accused officer, record his findings and make

lNo LA E. 11, Dated Chitral
229"

Anmnerx 8 -

DISCIPLINARY ACTION

I Asif Igbal Mohmand, District Police Officer, as a competent authority,
am of the opinion that Constable Fatahur Rehman No. 1192 post?d temporary Check post
Mirkani has rendered himself liable to be proceeded against departmentally as he has
omitted/committed the following acts/omissions as defined in Police Rulles 1975 and
Amended Rule 2014.

SUMMARY OF ALLEGATION

involved in a criminal case vude FIR No. 15 dated 01.03.2016 U/S 9CC)NSA Police station
Atandu, where in 17.500 KG Chars has been recovered from his possession, being a
member of law enforcing agency it is_clear violation against Rule Regulation and he
was suspended y?de this ‘office order No.2265-71/E-II _datéd 02.03.2016 qnd closed to

Police Line Chitral. Which is gross misconduct on his part as defined in Police

For the purpose of scr utmmng the conduct of said officer with reference

to the above allegations Mr. Zafar Ahmad SDPO DlOSh is appomted as Enquiry’ Off‘cer
provision of Police Rules; 1975 and amended Rule 2014 and shall provide reasonable

within fourteen (14) days of the receipt of this order, recommendation as to punishment
or other appropriate action agaivhst the accused officer.
4. The accused officer shall join the proceeding on the date, time and Place

fixed by the Enquiry officer.

.-7 -
Copy along with Cha1ge Sheet to:~
Mr. Zafar Ahmad SDPO Drosh to initiate enquiry under Pollce Rule 1975
Amended 2014.
2. Constable Fathur Rehman No.1192 posted Police Lines Chitral C/O Line Officer
Chitral.

‘:
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FINAL SHOW CAUSE NOTICE

Whereas you Constable F ath-ur-Rehman No.1192, involved yourself
in case vide FIR No.15 dated 01.03.2016 U/S é%NSA Police station Arandu where in
17.500 KG Chars has been recovered from you. Being a member of law enforcement
agency it is clear violation of Rule Regulation. Your this act is penalable under Police
Rule 1975 amended Rule 2014.

Therefore, you-have committed gross misconduct. You were served
with Charge Sheet along with Summary of Allegation vide this office No.2349-50/E-11,
dated 03.03.2015 and Mr. Zafar Abhmad SDPO Drosh was appointed as Enquiry Officer,
to conduct proper Departmental Enquiry under Police Rule 1975 amended Rule 2014 ,
giving full opportunity/ defence. |

The Enquiry Officer during the course-of enquiry has recorded the
statements of PWS and has given you ample opportunity to defence. After proper and
impartial enquiry the enquiry officer has found you guilty of charge and in his findings
has recommended for Major Punishment, ’

[n the light of above reasons you are directed through this Final
Show Cause Notice to explain as to why you should not be awarded the Major
punishment. : '

Your written reply if any should reach to the undersigned within (3)
days of the receipt of this notice, otherwise it will be presumed that you have no defence
to offer and in that case an ex-parte action will be taken against you. (Copy of Finding
Report is also attached). ' ' '

No3627 Eq, pA. 57 /04 [rett

Copy to Constable Fath-ur-Rehman No.1192 posted Police Line now under

trial prisoner in District Jail Chitral C/O Line Officer Chittral.
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KHYBER PAKHTUNKWA
SERVICE TRIBUNAL, PESHAWAR

No. M———-LS—P .8'::.' 1

To

The District Police Officer,
Government of Khyber Pakhtulnkhwa,
Chitral. C o

Al communications should be
addressed to the Registrar KPK Service
Tribunal and not any official by name.

Ph:- 091-9212281 )
Fax:- (091-9213262 - .

' Subject:  JUDGMENT IN APPEAL NO. 863/2018, MR, FATEH UR RAHMAN.

. t am directed to forward hgrewith a certified copy of Judgement dated |
03.12.2021 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

 REGISTRAR - ¢

KHYBER

PAKHTUNKHWA .

SERVICE TRIBUNAL

PESHAWAR




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal ‘No.863/2018

Date of Institution 24.05.2018
Date of Decision 03.11.2021

Fateh ur Rehm»an S/o Qazi Afsar R/o Birgh Nisar, Sheshkot, .
Chitral, Ex-Constable No.1192 Police Station Darosh, Chitral.

(Appellant)
| 'VERSUS
District Police Officer, Chitral and two others.
(Respondents)
Arbab Saiful Kamal, , o
Advocate - ... For appellant.
Javid Ullah, , .
Assistant Advocate General ... For respondents.
Ahmad Sultan Tareen .. Chairman
Rozina Rehman ... Member (J)

JUDGMENT

Rozina Rehman, Member(J): Facts gleaned out from the

memorandum of appeal are that appellént" was appointed as
Constable. It was on 01.03.2016 when he left for his home in a taxi
whi(:h’f was apprehended by Chitral Scouts. He was made' sit m a room
and vehicle was searched in his ébsence which allegedly led l~tb the
recovery of Charas and accordingly F.I.R No.15 was registered at

Police Station Arando U/S 9/15 of CNSA. The appellant was served

“with show cause notice regarding the aforementioned contraband

Charas but he could not submit reply as he was in jailf"I‘nquiry was
conducted and he was served with final show cause notice and was

dismissed from service. Appellant was tried in a competent court of
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Law and was convicted. He filed appeal and was acquitted. Just after
release from jail, he preferred ap’_[:'ié"éilf'"for reinstatement in service
which was rejected. He then filed revision petition which was not

respohded to, hence, the present service appeal.

2. We have heard Arbab Saiful Kamal Advocate for appellant and
Javid Ullah learned Assistant Advocate Generall for the respondents
and have gone through the record and the proceedings of the case in

minute particulars.

3. Arbab Saiful Kamal Advocate learned counsel appearing on

behalf of appellant, in support of appeal contended with vehemence

- that the appellant was having no nexus with the commission of

offence being a passenger in taxi. He submitted that the inquiry was
not conducted in accordance with law as statements were not
recorded in presence of appellant and vhe was not afforded
opporthity of cross-examination. That the appellant was condemned
unheard as he was behind the bars at the time of so called inquiry. He
submitted that tHe appellant has been acquitted of the charges
honorably, therefore, he is entitled for full benefifs including his
reinstatemeht in service. Lastly, he submitted that noAdoubt, impugned
order was passed on 27.04.2016 while appeal 'was filed on
08.03.2018 after acquittal of appellant in the criminal case by the
august Peshawar High Court on 06.02.2018 ie: within a month of his
acquittal in the criminal case and that it would have been a futile
attempt on pért of appellant to challenge the impugned order before
earning acquittal in the criminal case. Reliance was placed on PLD

2010 Supreme Court, 695; 2005 SCMR 890 and 2007 SCMR 537.




4. Conversely, learned AA.G submitted that the vehicle was
stopped and searched by personfei of Chitral Scouts and after
recovery of Charas, F.|.R No.15 was registered on 01.03.2016 against
the appellant which recovery was effected from possession of the
appeliant, therefore, proper show cause notice was issued and served
upon the appellant but he did not bother to reply. He contended that
proper inquiry was initiated by issuing show cause notice, charge
sheet, summary of allegation and final show cause notice and dqring
the entire process, all legal and codal formalities had been complied
with and Iastly, he submitted that he was dismissed from service
which order was properly served upon him but departmental appeal
was filed with delay, therefore, a request was made for dismissal of

the instant service appeal.

5. After hearing the learned counsel for parties and going through

the record of this case with their assistance and after perusing the
precedent cases cited before us, we are of the dpinion that Constable
Fateh ur Rehman was proceeded against departmentally on the
allegations of his involvément in criminal case vide F.I.R No.15 dated
01.03.2016 registered at Police Station Arando U/S 9-C of CNSA. His
departmentnal appeal met the same fate at the hands of respondents.
From the record, it is evident that he was arrested in the above
mentioned case F.ILR on 01.03.2016 and he remained in judicial
lockpup which fact is not denied. His criminal case was decided by a
competent court of ‘Law_on 23.11.2016 vide which present appellant
was convicted, however, he filed appeal U/S 410 of the Criminal
Procedure Code read with Sectioon-48 of CNSA in the august Peshawar

High Court and vide judgment of the august Peshawar High court
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Mingora Bench Darul Qaza, dated 06.02.2017, appellant was acquitted
of the charges leveled dgainst him. Soon after his release from jail, he

filed departmental appeal on 8™ March, 2018. The main allegation

| against the appellant was his involvement in criminal case. The said

criminal case has been decided and he was acquitted. It has been held
by the superior fora that all acquittals are certainly honorable. There
can be no acquittal which may be said to be dishonorable. Involvement
of the appellant in the case of narcotics was the only ground on which
he had been dismissed from service and the said ground has
subsequently disappeared through his acquittal making him re-emerge
as ﬁt and proper person.entitled to continue with his service. It is
established from the record that charges of involvement in the business
of narcotics ultimately culminated in honorable acquittal of the
appellant by the competent court of Law in the above-mentioned
criminal case. I_n this respect, we have sought guidance from 1988 PLC
(C.S) 179; 2003 SCMR 215 and PLD 2010 Supreme Court 695. It has
been held by the apex court that in case of imposing major penalty,
regular inquiry is a must. In the instant case, Zafar Ahmad S.D.P.O
Darosh was appointed as Inquiry Officer which is evident from the
summary of allegation, however, no inquiry report was ever produced
before this Bench. Neither copy of the inquiry report was provided to
the appellant nor the same was annexed with the comments of the

respondents.

6. In view of the above factual and legal position, we set aside the
impugned orders and direct that the appellant be reinstated in service.

Absence and intervening period shall be treated as leave of the kind




® due. Parties are left to bear their own costs. File be consigned to the .

record room.

ANNOUNCED.
03.11.2021

(Ahmad Sultan Tareen)
Chairman




