
Order
Appellant present through counsel.03.11.2021

Javid Ullah learned Assistant Advocate General for 

respondents present. Arguments heard and record perused.

Vide our judgment of today of this Tribunal placed on file, we' 

set aside the impugned orders and direct that the appellant be 

reinstated in service. Absence and intervening period shall be 

treated as leave of the kind due. Parties are left to bear their 

own costs. File be consigned to the record room.

Announced.
03.11.2021

(Roz]}^ Rehman) 
emb^ (J)

(Ahmad
Chairman
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Mr. Arbab Saif-ul-Kamal, Advocate, for the appellant 
present. Mr. Sher Mohsin-ul-Mulk, Inspector for the respondents 

present,

27.07.2021

Learned counsel for the appellant requested for 

adjournment on the ground that he has not met preparation for 

arguments. Adjourned. To come up for arguments before the D,B 

on 17.09.2021.

j-
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (EXECUTIVE)
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)

Mr. Arbab Saif-ul-Kamal, Advocate for the appellant 

present. Mr. Kabirullah Khattak, Additional Advocate General 

for the respondents present.

17.09.2021

N

Learned counsel for the appellant requested for 

adjournment on the ground that he has not preparation 

for arguments. Adjourned. To come up for arguments before 

the D.B on 03.11.2021.

(SALAH UD DIN) 
MEMBER (JUDICIAL)

(ATIQ UR REHMAN WAZIR) 
MEMBER (EXECUTIVE)
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02.12.2020 »>•- * 'Appellant in person present.

Kabirullah Khattak learned Additional Advocate General 

for respondents present.

Former requests for adjournment as his counsel is not 

available. Adjourned. To come up for arguments on 13.01.2021 

before D.B

/

(Atiq-Ur^Rehman Wazir) 

Member (E)
(Rozina Rehman) 

Member (J)

I
1!3:01.2021 Learned counsel for the appellant present. AddI: AG for 

respondents present. Due to pandemic of Covid-19, the case is 

adjourned to 08.02.2021 for the same.

08.02.2021 Counsel for the appellant present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present.

As a result of involvement of question of retrospectivity 

in the instant appeal we are unable to hear arguments as the 

issue is pending adjudication in the Larger Bench of this 

Tribunal constituted for the purpose. Till a judgement is made, 

the instant appeal is adjourned to 08.04.2021 on which date file 

her proceedings before D.B.

. 'A\ \

r--
to come upTor

A
4

(Mian Muhammad7 
Member (E)

(Muhamma^Jamal Khan) 
Member(J')"-—-----

A
^7' 7 '
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13 -5 .2020 ^ Due to-GOVID103the;Qa3e is adjourned to 
^7 / w2020 for the same as before.

t.
I

i
i

'• fi-

\ (

g% 07.08.2020 Due to summer vacation case to come up for the same on 

08.10.2020 before D.B.

/

08.10.2020 Counsel for appellant present.

Mr. Kabir Uilah Khattak learned. Additional Advocate General 

alongwith Sher Mohsin ul Mulk Inspector for respondents 

present.

Former made a request for adjournment. Adjourned. To 

come up for arguments on 02.12.2020 before D.B.

AI

#/

(Atiq ur Rehman Wazir) 
Member (E)

(Rozina Rehman) 
Member (J)

E

i
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'’Clerk to couhser 'for the appellant present. Mr. 

Ziaullah, DDA for respondents present. Due to general strike 

on the call of Peshawar Bar Council, the instant case is 

adjourned. To come up for arguments on 15.05.2020 before 

D.B.

16.03.2020 A.

(MAIN MUHAMMAD) 
MEMBER

(M.AMIN KHAN KUNDI) 
MEMBER

;•.
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Learned counsel for the appellant: present. Mr. ' : 

Kabirullah Khattak learned Additional Advocate General 

present. Learned counsel for the appellant . seeks ■ 

adjournment. Adjourned. To come up for arguments on 

06.03.2020 before D.B.

03.01.2020

/

J6.03.2C.D (Hussaih Shafi^. fcr 1,,^ 

Member.
4

Member 
;,e3’-n^d r:r r

I

Lee^i c. jGurnn-.

. r:n :G-C3.2C2U ' -.X

i
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Counsel for the appellant present. AddI:' AG for :
respondents present. Learned counsel for the appellant >• _> , • '

seeks adjournment. Adjourned. To come, "iup for 

arguments on 16

06.03.2020

T'

. t.2020 before D.B. :

A

Member •Member

%
i
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Due to general strike of the bar, the case is adjourned. To come 

up for arguments on 30.07.2019 before D.B.
, 27.05.2019

{'•

MemberMember
■i

30.07.2019 Junior to counsel for the appellant and Mr. Usman 

Ghani learned District Attorney present. Junior to counsel for 

the appellant seeks adjournment as senior counsel for the 

appellant is not in attendance. Adjourn. To come up for 

arguments on 24.10.2019 before D.B.

Member Member

!■

Counsel for the appellant and Mr. Kabirullah Khattak, 
Additional AG for the respondents present. Learned counsel for the 

appellant requested for adjournment. Adjourned to 03.01.2020 for 

arguments before D.B.

24.10.2019

'4 (M. Amin Khan Kundi) 
Member

(ITu^aih Shah) 
Member

»



fService Appeal No. 863/2018
'V.13.12.2018 Counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional AG for the respondents present. 

Written reply not submitted. Learned Additional AG 

requested for adjournment. Adjourned. To come up for 

written reply/comments on 22.01.2019 before S.B.
/

MuhammadAmin Khan Kundi 
Membery

r'-

No one present, on behalf of appellant. Muhsin ul Mulk 

Inspector representative of the respondent department present 

and seeks adjournment to furnish written reply/comments. 

Granted. To come up for written reply/comments for 

11.03.2019 before S.B.

22.01.2019

Member
■v*'

Clerk to counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Sher 

Muhsin ul Mulk Inspector present. Written reply submitted on 

behalf of respondent department. To come up for 

rejoinder/arguments on,'^7.0^.2019 before D.B

11.03.2019

Member

■I

:■/%

y
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. ■24.07.2018 Counsel for the appellant present. Preliminary arguments heard 

and case file perused. After registration of FIR No. 15 under Section 9/15 

CNSA dated 01.03.2016, he was taken into custody by the', police. 
Disciplinary proceedings were initiated and major penalty of dismissal 

from service from the date, of his arrest i.e 01.03.2016 was imposed-, on 

him vide impugned order dated 27.04.2016; Later on he was acquitted by 

the Peshawar High Court circuit Bench Swat vide judgment bated 

06.2.2018. He preferred departmental appeal on 08.03.20,18 which was 

rejected on 24.04.2018. It was followed .by review petition before':'PPO, '■ 

khyber Pakhtunkhwa on 11.05.2018 which was not responded, hence, the 

instant service appeal.’ Inquiry proceedings were conducted.at the back of 

the appellant and as such he was condemned.heard.

-x

Points urged need consideration. Admit, subject to , . 
limitation. The appellant is directed to deposit of security and process fee 

within 10 days, thereafter,^notices he issued to the respondents for written 

reply/comments for 05.09.2018 before S.B. ,
(AI-lMfenASSAN) ,

MEMBER ■ ■

0.S,09.20:!8 /Appellant alongwith his counsel and Mr. Kabirullah, 

Khattak, Additional /Advocate Genera! for the respondents, 

present; Security and process fee not deposited. Appellant. ■ 

IS directed to deposit security and process fee within Severt ■ 

(07) days, thereafter notices- be issued to'the respondents ■ 

for -written repiy/corrirnents onR9.10.2038-before,S.B.

(IVluharrrmad Amin Kundi) 
Member

f-
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Form- A— }3 ■

0;S'
FORM OF ORDER SHEETf-' ■■

Court of

863/2018Case No.

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

06/07/2018 The appeal of Mr. Fateh-ur-Rehman resubmitted today by 

Mr. Saadullah Khan Marwat Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for proper 

order please.

1-

REGT^AR2-
This case is entrusted to S. Bench for preliminary hearing to 

be put up there on|r

\
\
I

CHAIRMAN

V

' s
t

4

^ s ;
*v

I
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V
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4f ,
:^-The appeal of Mr. Fateh-ur-Rehman son of Qazi Afsar Ex-constable No. 1192 Police Station 

Drosh Chitral received today i.e. on 24.05.2018 is incomplete on the following score which is 

returned to the counsel for the appellant for completion and resubmission within 15 days.

I
;!

'.r

1- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service 
Tribunal rules 1974.

2- Annexures of the appeal may be attested.
3- Annexures of the appeal may be flagged.
4- Copies of charge sheet, statement of allegations, show cause notice, enquiry report and 

replies thereto are not attached with the appeal which may be placed on it.
5- Five more copies/sets of the appeal along with annexures I.e. complete in all respect 

may also be submitted with the appeal.

i
i ^

'X

-.1
I /S.T. iNo.

'21

72018.Dt.

if4 REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

-it.Z'-

"X
Mr. Saadullah Khan Marwat Adv. Pesh.

1^-\

•!
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f
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

S.A No. 3 /2018

Fateh-ur-Reham D.P.O 8t Othersversus

INDEX

S. No Documents Annex P. No.

1. Memo of Appeal 1-3

"A"2. FIR dated 01-03-2016 4

Charge Sheet / Statement of 
Allegation dated 03-03-2016________
Final Show Cause Notice dated 7-4-16

3. "B" 5-6

4. "C" 7

5. "D"Reply to Final Show Cause Notice 8

6. \\ ^ n 9Dismissal order dated 27-04-2016
7. "P"Judgment of Special Court, 23-11-16 

Appeal / Acquittal order dated 6-2-18

10-20
8. "G" 21-34

9. "H"Subsequent appeal dated 08-03-2018 • 35

10. Rejection order dated 24-04-2018 36

11. \\j//Revision Petition dated 11-05-2018 37

Appellant

Through

Saadullah Khan Marwat 
Advocate.
21-A Nasir Mansion, 
Shoba Bazaar, Peshawar. 
Ph: 0300-5872676 

0311-9266609

Dated.23-05-2018

»“•

' .11
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BEFORE KPK SERVICE TRIBUNAL PFSHflwap

S.A No. S'^3 /2Q1S

I Fateh-ur-Reham S/0 Qazi Afsar, 

R/o Birgh Nisar, Sheshkot, Chitral, 

Ex-Constable. No. 1192,

Police Station, Darosh, Chitral . . .

i

Dated—"

Appellant

Versus C-

1. District Police Officer, Chitral. 

Regional Police Officer, 

Malakand, Saidu Sharif Swat. 

Provincial Police Officer,

KP, Peshawar..........................

2.

3.

. Respondents

0< = >0< = >C^< = >0< = >0

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT. 1 Q7a 

AGAINST OFFICE ORDER NO. 4222-30 / E-II DATED 

27-04-2016 OF R. NO. 01 WHEREBY APPELLANT WAS 

DISMISSED FROM SERVICE WITH EFFECT FROM 01- 

03-2016 OR OFFICE ORDER NO. 4008-12 / E DATED 

24-04-2018 OF R. NO. 02 

REPRESENTATION OF APPELLANT WAS FILED FOR 

NO LEGAL REASON:

WHEREBY

Respectfully Shewpt-h;

\ g ^1. That appellant was appointed as Constable on.j8-i2-2010.

That the days of agonies of appellant came into'surface when 

01-03-2016, he was to leave to^his home and 

Taxi. Beside driver when 

said vehicle.

3a? 
Si s

»
^s*2. on-a S

(TQ
M*

msf

gpt seat in the 

one passenger was also sitting in the
Vi a

0H
i1 a

J
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3. That the said vehicle was apprehended by Chitral Scouts and 

taken to the Cantt. Appellant was kept in a room and after, the 

search of the said vehicle in his absence, chars was recovered 

from the same and in a consequence, FIR. No. 15, dated 01-03- 

2016, police station Arando, u/s 9/15 CNSA was registered and 

appellant was taken into custody. (Copy as annex "A")

was

4. That thereafter, appellant was issued Show Cause Notice 

regarding the aforesaid contra-band item but the same could not 

be replied as he was in jail. (Copies as annex "B")

5. That enquiry into the matter was initiated but the same was not
conducted as per the mandate of Law. However, he was served 

with Final Show Cause Notice which was replied and denied the

allegations. (Copies as annex "C" & "D")

6. That on 27-04-2016, appellant was dismissed from service by R. 

No. 01 with effect from 01-03-2016, at the time when he 

jail, so the impugned order was never served upon him. (Copy as 

Annex "E")

was m

7. That in the meanwhile, criminal proceedings were concluded as

evidence in pro and contra was recorded and after conclusion of 

the trial, appellant was convicted and sentenced for life 

imprisonment with fine of Rs. 50.000/- vide judgment dated 23- 

11-2016 by the learned judge of Special Court, Chitral. (Copy as 

Annex "F")

8. That appeal was filed before the Peshawar High Court, Peshawar 

Circuit Bench, Swat and after hearing, appellant was acquitted 

from the baseless charges vide judgment dated 06-02-2018. 

(Copy as Annex "G")

9. That after release from jail, appellant preferred appeal before R. 

No. 02 for reinstatement in service on 08-03-2018 which was 

filed on 24-04-2018. (Copies as Annex "H" & "I")

That on 11-05-2018, appellant submitted Revision Petition before 

R. No. 03 which is pending disposal till date. (Copy as Annex "J")

Hence this appeal, inter alia, on the fo.llowing grounds:

10.

L



>•

GROUNDS!

That appellant has no concern with the commission of offence, being 

passenger in the Taxi.

a.

b. That enquiry into the matter was not conducted in accordance with 

Law as no statement of any witness(s) was recorded in presence of 

appellant nor he was afforded opportunity of. cross-examination what 

to speak of personal hearing and self defense.

That at the time of inquiry, appellant was behind the bar, so ex-party 

evidence, if any, would have been. The enquiry was not conducted as 

per the mandate of Law, so the impugned orders are ab-initio-void.

c.

d. That appellant was honorably acquitted from the baseless charges and 

was legally entitled for reinstatement in service.

That the allegations leveled against appellant were not proved in the 

competent court of law, so he cannot be expelled from service on the 

said allegations.

e.

f. That administrative order could not be affected with retrospective 

effect. So the same is illegal and ab-initio-void.

That the impugned orders are against law and fact of record, so has no 

legal value and the drastic action taken against appellant was based 

on malafide.

g-

It is, therefore, most humbly prayed that on acceptance of appeal, 

the impugned office order dated 27-04-2016 and 24-04-2018 of the 

respondents be set aside and appellant be reinstated in service with all 

consequential / back benefits, with such other relief as may be 

deemed proper and just in circumstances of the case.

Appellant

Through

Saadullah Khan Marwat

Amjad Nawaz 
Advocates.Dated 23-05-2018
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1, Asir U|lnii Moliiiiiuul. Dislricl Police OlViyci C'hiliiil. ns a ooiupeleiil 
Constable Falh-ur-RehiUiiii No. 1192 posted temporaryauthority, hereby ciuirge you 

ChecI- Post Mirkani PS Drosh as follow:
That you during pasting at temporary Check Post Mirkan? PS Drosh 

vide FIR,No.l5 dated Oi.03^2016 U/S ^NSA Police Station
;i

involved yourself in case 

Araiidu where in 17.5U0 KG Chars has been reco'^^ered from you. Being a member of Law
# -'enfbrccinenOragcncy it is clear violation of Rule & Regulation, and you have been 

suspia'vd tiiidc Ihis office, order No.2265-7I/E-ir dated 02.03.2016 and closed to Police 

Linelciiitrai; Wliich is gros^ misconduct on your part as defined in Police Disciplinary

31

3^

!.Rules 1975 Amended 2014, and Zafar Ahmad SDPO Drosh has Itcen appointed as iLujuiry 

Officer,
A .a,:

By reason of the above, you appear to be guilty ol gross misconduct and 

have rendered yourself liable to all or anyiof the penalties specified in Police Rule 1975 and 

amende 1 Rule 2014.

V- Iv . >

>)

3^. • VYou are. theref&V're^iuired'to submit'your writlei/reply/ defence with in

. (07) dr VS of the receipt of this charge sheet to the enquiry Ctfieer.
■A'

Your written reply, if^any, should reach to the enejuiry olficer with ui die 

specifici period, failing which it siiall be presumed that you have no defence to put and in 

u if that case an ex-pnrlc action shall follow against you.
Intimate as to whether you desire to be heard in person or not.

Summary of Allegation enclosed.

2.

M-.3.

4.

wtrictJ*olice Officer,
^hitl4l

AKwlrV
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coinpclcnl aulhoiity?yj
■ I Asif Iqbal Mohmand, District Police Office. .^eck post

^ or rne opiniop that Corrstable Fatahur Uy as he has

, H.. ,»,-ir i»«. » ‘‘ ""“'“'Xr.n ■’«
!>'**;■/d.. Ml.™

ded Rule 2014.
i'

as a
-•'•■■•,...A^

t

Mirkaiii: %

jAmt- MMAUV OR^^LLl^ilAliON

Nlukani PS Drosh 
^NSA Police sialion 

1 iVoiu Ills po.ssossiou, Ik'IUj.'. a 

, i, clear violatioa against Rale Regulation and he 

71/E-ll dated 02.03.2016 and closed to

U'l'inod ii'

at toti-iporai-y clieck pos^
dated 01.03.2016 IJ/S 9

i
That lie during posting

vide 1-lR No. 15
1.
inv.'i^ ed in a erimiiiiil case

17.500 KG (. luus has l>een reeoveiCk
Araiidu, vvheie in 

member of law enforcing agency 

di ll vifle. this r>lTice order No.2265- Piilicewas suspen 

Poll' e
Id:; pail as *luiseiiiuluct o\\

Line t liiltal- Which is gross 
Disciplinary Rules, 1975 Amended Rule 2014.

f said ofliccr \vilh reference

- shall cond^xt proceeding in accordance wtth

,dcd Rule 2014 and shall provide reasonable 

decused officer, record his findings ^d make ^ 

mmcndation as to punishment

•■w. 3
to the above allegations'k:tx-'-

Thc Enquiry 01ficer-|3.
1975 and; amen^rdvisipw of Police Rules, 

jpp irtudv of defcncepirKi hearing to the 

■iiinin fourteen (14) days of the receipt of th,s|rder 

' • " ' iher appropriate action against the accused officer,

accused officer shall join the proceeding

0 , recot#
^r. and Place■ I the date, time! -• r on

i'rftSv
fix d by the'Enquiry officer.

P»|. 1 The

'T
fficer,

tthitral 
'O /2015.

V

under Police Rule 197.^ 

Chitral C/0 Line Officer

‘7

‘VMr. Zafar Ahmad SDPO Drosh to imOalc enqmo 

Amended 2014.
2. Constable Eatliur 

Chitral.

No.

...y

Rehman No. 1192 po.sted Police Lines

•4^- •'
ky- ,

i

-•-I-
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T y^li-Uc
pr.w taijse notice

vide FIRNo.15 dated 01.03.2016 ^/S ^ ^NS^ enforcement

'S “oTarieg-io.. You, .l.i> .« i< ° '"

.’r

FtNAL* s
iiiviilvcd y()in':i'^ll 
Araiiciu where in

in case
r*:

agency
Rule 1975 nmendeci Rule 2014. servedinisconducl. You were

, uffice No.2349-50/£-Iit 
npoiuied as Eiuiuiry Officer.

ded Rule 2014 .

Thcclbre, committed tross
• of Allcgaliou vide llns

Sheet along withwith Charge 
dated 03.03.2015 and Mr

was a
amea

Dcpai'Lmental Enquiryto conduc. propel 
giving foil opportunity/ defence. recorded ihc

and
v-.tursc. of enquiry has

defence. After proper
in his findings

theI’he fuquiry tMEcer during
ample oppormiiily 10

of PWS and has given youirv officer has found you uilty' of cliarge and inslatemenis
impartial enquiry ihe enquiry -

,ended for Major Pumshmeul.has rceoum V

Ihrough Ihis final 
^vardcd the Major

direelcd\ t)U arc 
should not be a

In ihe light of above reasons ; 
Noiicc to explain as to why you

Show Cause
punishment. undersigned within (3) 

have no deience 

(Copy of Finding

Vm.rwriUenre,,yd;anyfoonU.achm^^

days of lire receipt of this notice. ‘ ,,i,en against you.
to offer :md in that case an ex-parte act.on

Report iilso atlaclicd).

V

O'a/? /F-11 '
CopyMo Constable. Falh-Ui-Rehman
in District Jail Chitral C/0 Line Olfo:

under1192 posted Police Line now 

; cr Chiural.
No.

trial pri oner in

0

, r
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ORDER

This office order will dispose off, departmental 
initiated against constable Fath-ur-Rehman No. 1192

enquiry proceedings 

posted at temporary Police Check Post
Mirkdpi, Police station Drosh.

Brief facts regarding the initiation of the enquiry are, that the delinquent 
constable during his posting at Check post Mirkani, remained absent and involved himself in
case vide FIR. No. 15 dated 01.03 .2016. U/S 9 (C) CNSA, Police Station Arandu, in which 

17.500 KG Chars was recovered &om his

T. I

possession and arrested accordingly. He 
' suspended &om service, issued Charge Sheet alongwith Summary of Allegations and Mr.

; . Ahmad SDPO Drosh

was
Zafar

was appointed as Enquiry Officer, to proceed departmentally against
him under Police Rule 1975, amended 2014.

During the course of enquiry, statements of PWS were rer.orded and the 

; wasdelinquent constable given ample opportunity of defense, but he failed to produce any 

single witness in his defense, and the charge leveled against him were proved beyond any
shadow of doubt. The Enquiry Officer, after proper and impartial enquiry, recommended him 

Major punishment. ..!

He was served with Final Show Cause Notice, but his reply foUnd not
satisfactory.

The undersigned peiTised the enquiry file and other connected documents 

and found that the allegations leveled against him have clearly been proved and he is involved in 

an immoral criminal case. He is a black sheep in the force, his shameful act has badly suffered 

the reputation and dignity of Police Department and his retention in service will be hiu mful for 

the force. Therefore, being agreed with the recommendation of Enquiry Officer, the delinquent 

Constable Fath-ur-Rehman No. 1192 is hereby dismissed from 

arrest i.e 01^3.2016.

Order Announced.

:

service, from the date of his

No. /E-II, Dated Chitral the /2016.
Copies to the:-

1. DSP/HQ Chitral.
2. SDPO Drosh
3. SHOPS Drosh 
4.,RI/LO
5. Pay Officer
6. EC
7. I/CGHC
8. Reader for OB
9. C.O Security Clarence Form.
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vehicle is supposed to Hp. in thp -very

article in his vehicle, but the learned Trial C.nm-t wrnt} g/v>
—

convictsthe appellant and acquitted the co-accused.

^mi^i^£dhi^ci^i^i^v&r0^^yE^iT=shfywrrm-'fP^inUm rbattwtf^-e

himcireds oj vehicles ply in routine but not a^ single indepcndeni

person has been made witness to the recovery by the Investigating 

OJprf^r

6) That, the witnesses of prosecution contradict each other on

mater ial points but the learned Trial Court did not appreciate that 

contradictions and extended benefit of doubt to prosecution which

is right ofjhe^ap&llanUand-by^tMs^wrf-y^fe-- le&r-ned^Trm^^C 

committed iLlegalitu _ -_________

f

7fThat, the entire investigation has been conducted di.dinnJ^.’

which is evident from the cross &&ASz

»» »

8) That, the acquittal of co-accused is ample evidence of the fact that 

the prosecution has falsely roped the appellant in the case for

nejarious desisns.

9) Tltat, it has been not proved that the contents in the bag, allegedly 

r ecovered from the vehicle was ownership or in possession of the

■ctppelfant:

i



Ik
That^iherinvestiggtmg officer,i-with malaftde ■ igterition, let - offW)

illp.Qal Qratifir.ntinn from him ando

j-

roped the appellant by maneuvering false and fabricated evidence

J.l) £ .-.That MhereMs-L-.eonsidenahle-delav in sending the samples,

ppnTF^and. toriheZt^iyLr, wkruPrhas nor been explaiWecf.

That, the evidence of prosecution is discrepant, contradictotyJ2)

and FioJ reliable.
:9Z

=} 5ff~-That,'-the-impugnedj'iidgrhehi/ofder passed by the learned trial

PPMrMds--=nol^maintumdBle^6h^hy^stdhdard Ipf sound■yudicial

'.prih^pBs^

Lhds=there£Qre~ptia)ied^ihq^b^^qcceptuig:^the^LnstanLz:appeal

-I /

^SpgCidbffpqrff BhitrMydated 6 may please be-set aside add

'Z.

qpp0ant\ bq don6rqbff^£dcquitted:from the charges leveled against

nun.

^AfjpeUaHtj^^eeuse^thFGfciglireefcfFtset

fry
sjepRjy
A^yocat^
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JUDGMENT SHEET■i.

■ / IN THE PESHAWAR HIGH COURT, 
MINGORA-BENGH (DAR-UL-QAZA), SWAT

{JudicAal Department)

Gr.A. No. 249^M/2016
■;

\

JUDGMENT
\/$

\ .) 'Date of heari ng: 06.02.2017
■J A:.!

■ /
AppeUant:^ (Fateh-^Ur^Rahman) bv MkA Efiet
Muhammad Khan, Advocate.

Respondents:- (the State <£ / another) by Hafir. 
Bakht Amin State counseL

MOHAMMAD IBRAHIM KHAN. J, With a

view to frame charge for tlie asservations as levelled
j

in the First Information Report bearing No. 15 dated

01.0.3-2016 under sections 9 (c) CNSA & 15 CNSA

read with 512 Cr.P.C registered at Police^ Station

Arandii District Chitral, the accused/Appellant
i'

Fateh-ur-Rahman on 01.03.2016 at. 17:00 hours at

Damair nisar Check post j'^ j^-J) falling,

within the criminal jurisdiction of Police Station 

Arandn is said to have found in of possession Chars,
!

when the Scouts officials present at the said Check

post halted a motorcar (Ghawagai) bearing No. 

3547/PS. The accused/Appellant being sitting in its

front seat was de-boarded from, the motorcar on

i of: suspicion and out of his personalaccount

possession as:.\yell,ias-ibeneath front seat of the
Nawdb (D.D.) Hon'ble Mr. Justice Mohammad Ibrahim Khan 

Hon‘ble M.^, Justice Ishtiaq Ibrahim.



“^4 ■

■4 ^
motorcar the Scouts officials recovered Chars

/
17,500 grams in shape of 'Garda’ wrapped up in

j
yellow colour bags. Thus an offence, wiithin the

meaning of 9 ;(c)^ CNSA has been committed.:

Likewiselunder the 2nd & 3rd Heads of the charge,

co-accused Sardar Said and Shehzad Jan have been

charge-sheeted for the sarne offence by assigning

them distinguishable roles under sections 9 (c)

CNSA & 15 CNSAluJ .fa. (
I'ts Thereby, when not pleaded their guilt by 

each of the accused, the trial was coirimenced by 

recording evidence, of the prosecution., Noor-ul-Isl am

2.
■ y

IHC appeared as PV/-1, Mehraj Ali Shah Constable

No. 913 as PW-2, Akbar Hussain Head Constable

No, 174 as PW-3, Subedar Sproom Khan,

complainant/Seizing Officer of this case as PW-d,

Abdul Aziz Scout official as PW-5, Qurban Ali SI/II

Incharge Investigation as PW-6, Sher Azam as PW-7

and Muhammad Na,zir Shah SHO as PW-8, thereby

evidence of the prosecution was concluded.

After closure of the prosecution evidence,3.

the accused/Appellant Fatehrur-Rahman t and co-

accused Sardar Sai.d were examined under section

342 Cr.P.C, wherein they vehemently denied the

NaWsb (D.B.) Hon'ble Mr..Justice Mohammad Ibrahim Khan 
Hon'ble.Mr, Justice Ishtiaq Ibrahinri



:
chai'ges, posed innocence and stated to. have falsely, 

been implicated in the case.
j

The learned Trial Court by its judgment4.

dated 23,11.2016 in case No. lO/CNSA of the

year ,2016 convicted the accused/Appellant

Fateh-ur-Rahman and sentenced him under section 9

(c) CNSA to life imprisonment with fine of

s Rs. 50,000/- or in default thereof .shall further 

^ undergo one year SI. However, benefit, of Section
\

382-B Cr.P.C was e>:tended to the convict/Appellant.

It would not be Out of place to rriention here that the

co-acciised Sardar Said has been given benefit of

doubt and acquitted from the charges leveled .against

him through the same impugned judgment whereas

the other co-accused. Shehzad Jan has been found

innocent. during , investigation, therefore,

subsequently exon(5rated from the changes: by

Investigation Officer.

This is an appeal under section 410 of the5.

!' Code of Criminal Pj ocedure read with section 48 of

xr Control of Narcotic Substances Act, 1997 with .the

following prayer:-

“ It is, therefore, prayed that by accepting tlie

instant appeal, judgntenl/order of the

learned Sessions Judge/Zila Qpzi/Judge

Nav/ab (D.B.) Hon'ble.N'lr. Justice Mohammad Ibrahim Khan' 
Hon'ble Mr, Justice Ishtlaq Ibrahim'
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Special Court Chitral dated 23,11.2016 mayI'
i ./ ( please be set aside and Appellant he

honorably acquitted from the charges

leveled against him. ''

Having heard arguments of learned6.

counsel for the accused/Appellant and learned State

counsel, record with their assistance gone through.

Perusal of the record woiild reveal that the7.
'•s

complainant Subsedar Soroom Khan (PW-4) on
f \ -:?-A 

?7T
■%

% K-’) < 01*03.2016 was present at Damair nisar Check posti CO i'
\ U.l 
\ D. . V

vy along with other scout officials for the purpose of

1''^ 8cHCv:> ■ routine usual duty. In the meanwhile, a motorcar

(Ghawagai) bearing No. 3547/PS which was driven ,

by accused Shehzad came there from Darosh side.

The said motorcar was halted and during its search

the person sitting iO; front seat disclosed his name as

Fateh-ur-Rahman son of Qazi Afsar Police Constable

at C/iawWA:/ Ashreet. Thereby during search from his

direct possession, and beneath front seat: of the

motorcar the Scouts officials recovered Chars 17,500

grams in shape of Garda wrapped up in yellow 

colour bags. Keeping such narration' of the 

occurrence in mind as advanced through the First

i

Information Repoit the evidence of prosecution

furnished by its witnesses^ would reveal that marginal

Nawab (D.B.) Hon'ble Mr. Justice Mohammad Ibrahim,Khan 
Hon'ble fylr. Justice Ishtiaq Ibrahim



witness to the recoveiy memo Ex. PW-l/i Noor-uE 

Islam IHC (PW~i) though support the version of 

prosecution yet his statement followed by 

examination on behalf of defence is not above the

i

cross­

board. During his cross-examination he made 

admission to the effect that the weighment of the 

recovered contraband Chars was carried out at Police

an
i'

i

Station on 21:00 hours in presence of Army and 

police officials and at that time no private person 

was present at the concerned police station. This PW

/

I
\W-' V‘CiX

further disclosed that tlie accused were produced by

[fo.■iV i,
.tv

the Army personnel in the police station and at that 

time their, hands were fastened, however, he did not 

remember that how their hands were fastened and the

Scouts officials also came there through their vehicle 

in the company of .accused. Here the question arises 

as to whether th.e alleged recoveiy of contraband..

Chars from personal possession of the

accused/Appellant and the motorcar is ih-fact 

effected by the Army personnel or -the Scout

:■

officials, as PW-1 has not only stated, in his. cross-
i'
1

examination about presence of the: Army personnel 

in the police station along with police officials but 

has also deposed about production of the accused 

with fastened hands to the police station by the Army

Nawab (O.B.) Hpn'ble Mr. Justice Mohammad Ibrahim, Khan 
Hon'ble Mi'. Justice Ishtiaq Ibrahim
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personnel. Thus, this element makes the case of 

prosecution doubtfiil in respect of the alleged 

recovery of CharS' from direct possession of the

•!

accused/Appellant and the motorcar in question. As

for the sake of arguments if the recovery of Chars

was effected by the Scout officials then why and for, 

what purposes the Army personnel were present in 

the police station and why they had brought the 

accused with fastened hands to the said police station
- /*( 

2: \ , )\{.! I--..1
i nstead of Scout officials.\

There is also uncertainty about mode of8.

weighment of the alleged recovered contraband

Chars, as PW-4 . Subedar Soroom Khan the , 

complainant of this case stated in his: cross-

examination that we don’t have scale in our check 

post neither it could be found in the adjacent shops 

situated near the check post. He further disclosed

that the weighment proceedings of the recovered 

Chars were carried out through the scale lying in 

their ‘Rashan’ store (jA- Und 6/7 minptes were 

consumed during production of the scale along with 

Bots from the Rashan store to the police station. This

PW also ^showed ignorance as to whether weighment 

of the contraband Chars was carried out as a whole

Likewise, PW-8 Muhammad Nazir .. or m pieces.

Nawab (D.B.) Hbn'b'le Mr. Justice Mohammad,Ibrahim Khan 
Hdn'ble Mr.Justlce Ishtiaq Ibrahim.



■f :•
-i Shah SHO narrated altogether different story in 

respect of weighment of the contraband Chars by 

deposing that the Chars was given to him by the 

complainant Subedar Soroom Khan to take it to

j

Damair Nisar Chownai for weighment and then

bring it:back to the police station Aranda. Thus,

neither proper scale is available with the Scouts

officials: at the relevant time nor the PWs of

'‘r\ prosecution are in consonance about mode and

).?S6^ [ manner of the weighment of recovered Chars.

Moreover, the available Tecord further

reveals that the samples in shape of pafcels separated
f.

for chemical analysis on 01.03.2016 and application 

whereof; Ex. PW-8/2 were received by the Forensic

t

Science' Laboratory Police Investigation Khybec

PakhtunkhWa Peshawar through Head Constable

Nazir Khan No. 382 on 25.04;2015 after about one

and half; months. Though the FSL report Ex. PZ has
i

been received in positive to the effect that

All the above samples were Chars". Yet no< >

0^- explanation whatsoever has been forwarded by the

prosecution witnesses as to why the separated

samples i for chemical analysis were sent to the

Forensic Science Laboratory Peshawar with such

considerable delay ajid during, the intervening period

NaWab (O.B.) Ho;n'ble Mr.'Justice Mohammad Ibrahim Khan 
Hon'ble M/. Justice Ishtiaq Ibrahim
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^ '■ it were lying obviously in exposed condition'either in. 

the concerned police station or with Incharge of 

Mall Khana. Furthermore, the recovery memo
. < i

Ex. PW-1/1 divulges that the recovered ^Chars were 

in the form of Garda while the FSL report Ex.

K.!•/ ,/

;

PZ shown that the physical appearance of the

recovered contraband Chars was ‘’Brown. Solid'.

Thus, this element too coupled with delayed sending
Xo

Ct'->
of samples to the FSL Peshawar goes against the 

stance of prosecution in respect of guilt of the

accused/Appellant.

During the course of ar^mn^^nts,10.
i

learned counsel for the accused/Appellant also

disputed the: legal status of the complainaniySeizing 

Officer S'ubedar SorOom Khan (PWr4) in ferms of

i

section 21 of the Control of Narcotic Substances Act,

1997 to be below the rank of Sub-Inspector of

Police.: In respect of the same issue, suffice it to say, 

that thC’occurrence happened within the local limits:

of District Chitral, wherein tire Scouts officials have

been entmsted special powers to carry out the search.

and Other investigation activities even ifseizure

below the rank of Sub-Inspector of police. So, this 

plea of the learned, counsel for the accused/Appellant 

■ in context of presenticase has got ho force which is

• i

■

Nawnb (D.B.) Hon'ble Mr. Justice Mohammad Ibrahim Khan 
. Hon’ble.Mr. Justice ishliaq Ibrahim
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discarded accordingly. Last but not the least a bare
,A-

look of the statement recorded by the

accusel^Appellant Fateh-ur-Rahman under section

3 42: of the Code of Criminal Procedure would revealI

that he has not. been confronted with the alleged

recovered substance, so, on this score too the case of

prosecution lacks credibility.

The gist of the whole discussion is that the11.

prosecution case is not free from doubt. It is settled

principle of law that in case, of doubt, the benefit

thereof friust accrue in favour of the accused as a

matter of right and not of grace. It was observed

by the apex Court: in the case of Tariq Pervez v.

The State 1995 SCMR 1345 that for giving theI

benefit of doubt it was; not necessary that there
I

should be many circumstances creating doubts. If

there is circumstance which created reasonable
:

doubt in: a prudent mind about the guilt of the

accused, then the accused would be entitled to the
11^-

benefit of dOubt not as a matter of grace and:

\concession but as a matter of right.
. 1

In view Of the above discussion, we are12.
■

of the firm view that the prosecution .faile;d ;to

■ Nawab (D,B.} Hon'ble MK Justice Mohammad Ibrahim Khan 
Hpn'ble MrUustlce Ishtlaq.ibrahim
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e
prove its case against the accused/Appellant 

beyond any shadow of doubt; therefore, his

•
A

J

conviction cannot be maintained, ergo, while
!

extending the benefit of doubt,, we accept the!

appeal filed by the Appellant by setting aside his

conviction and sentence acquit him of the charges

AMevelled against him. He be set free forthwith, if
A

:-A
,.V;. In.bt required in any other case.

11;

These are the reasons of our short order
A: X*

GOK^ of even date

! &-----

JUDGE
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Date of
....

l

DaSP ot Compiation olXptes-..
........Mo of Copes..

Urcisnt. Fee.....
Fee
Date of DonvoryofCcpPe..

........^
....

Cerlmedto-he true c^py

(
i

EXTMTNER
p£siuv;rir Hi§fi Swul
.4iit{:ori2'Xl'Uniiai ArucO- 3; o: av.iiQvn-i:-.^hatty^6yh43S^xG.

Nawab (0.6.) Hon'ble Mr. Justice Mohammad Ibrahim Khan 
Hon'bie Mr. Justice ishtlaq Ibrahim
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OFFICE OF THE

REGIONAL POLICE OFFICER. MALAKAND
0mmmr

[I
^ ’ ff;- AT SAIHU SHARIF SWAT.

Ph: 0946-9240381-83 & Fax No. 0946-9240590
Email: (lienitildlcdiKKcd.yahoo.com

ORDER:
;1
*3 The following Ex-Constable / Ex-SPF-of the Districts noted against each; 

submitted applications for reinstaternent in Service. Their applications were thoroughly examined and 

found long time barred having no legal justification to consider, hence their applications are hereby 

• flled:-i
11 S. No Name and No District Date of Dismissal!,

Ex-Constabie Fath-Ur-Rehman No. 1192 27/04/2016Chitrai

Ex-Constable Sayed Arif Shah No. 473 Dir Lower'2. 07/11/2009■I

,1 r:*<

Ex-Constab|e Muhammad Naeem No. 15323. Dir Lower 30/04/2013P
Ex-Constable Zahidullah No. 11064. Dir Lower 06/02/2008

r 11; Ex-Constable Saleh Muhammad No. 17135. Dir Lower 18/12/2014
■; 6. Ex-Constable Sajjad Ahmad Wo. 790- 17/12/2009 .Dir Upper

' .-'P Ex-Constable Naveed Ali No. 27617. 06/07/2017 •Swatf-1
Ex-SPO Imran Ullah No. 524/SPF8. 21/12/2012Buner

f' J
The applicants of yours respective Districts may be informed accordingly,

■ please.

i

(AKHJ lAYATKHAN) 
Regional Police Qificer, 

MalJ^and, at Saiduy^arif Swat
**Naqi**No. ^ /E

\ Dated /2018.

Copy to all District Police Officers, in Malakand Region except District Police 

Officer, Shangla for information and necessary action. The applicajds of your respective District may be

informed accordingly please.

■1
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BEFORE THE KHYBER PUKHTUN KHWA SERVICK TRIBUNAL. PESHAWAR.
■'V- i»'

■ vmService Appeal No.863 of 2018.

Fateh ur Rehman
S/0 Qazi Afsar R/0 Birgh Nisar^ Sheshikoh, Chitral, Ex Constable No.ll92 

Police Station, Drosh Chitral.
.Appellant

''V

Versus

1. District Police Officer [DPO) Chitral.
2. Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

j

?i

Respondents
Index

S.No. Description of Documents Annex Page No.
1 Para wise comments 1-to 2 .—j-------------------

2 Authority Letter. 3
3 Affidavit 4
4 Counter Affidavit. 5 .
5 Copies of Charge sheet^summary of 

allegation and final Show cause Notice
Copies of replies of Charge sheet and 
final show cause Notice

A,B&C 6 to 8

16 D&E 9-10 h

7 Copy of letter No. S/2554-56/18 F 11 i
8 Copies Statements of Witnesses and 

cross Examination
G-lto G-11 12 to 21

Copy of Court Order9 H 22

•-f
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(1)
BEFORE THE KHYBER PUKHTUN KHWA SERVICF. TRIRUNAI.. PESHAwar *

Service Appeal No.863 of 2018.

Fateh ur Rehman
S/0 Qazi Afsar R/0 Birgh Nisar, Sheshikoh, Chitral, Ex Constable No.ll92 

Police Station, Drosh Chitral.
Appellant

Versus

1. District Police Officer (DPO] Chitral.
2. Regional Police Officer Malakand Division at Saidu Sharif Swat
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

Respondents

Respectfully Sheweth!
Parawise Comments on behalf of Respondents No.l to 3 

Preliminary objections:-
(1) That the Appeal is badly time bard.
(2) That the appellant has not come to the Tribunal with clean hands.
(3) That the appellant has got no locus standi to institute the present appeal.

On facts:-
(1) That Para No.l is admitted as correct
(2) That Para No. 2 is correct to the extent that the incident took place on 01.03.2016, 

record revel that the only passenger in the vehicle was the appellant
(3) That Para NO. 3 is correct to the extent that the vehicle was stopped and searched 

by personnel of Chitral Scouts and after recovery of chars case FIR No.15 dated 
01.03.2016 u/s 9/15 CNSA was registered against the appellant at PS Arandu. The 
appellant has been taken nowhere and the chars has been recovered from the 
possession of the appellant

(4) That Para 4 is correct to the extent that proper show cause was issued and served 
upon the appellant but he did not bothered to reply the same.

(5) That Para 5 is incorrect, as proper enquiry was initiated by issuing show cause 
notice, charge sheet, summary of allegation and final show cause notice, during the
whole process all legal and codal formalities have been followed... (Copies of show
cause; charge sheet, summary of allegation and final show cause Notice attached as 
annexure "A, B & C” respectively).

(6) That Para No.6 is admitted as correct to the extent that the appellant was dismissed 
from Service by R. N.l with effect from 01.03.2016. His dismissal Order was served 
upon him.

It is evident from record that show cause notice, Charge sheet, summary of 
allegation and final show cause notice and dismissal order have been communicated 
to the appellant, his replies from Jail clearly speak that the appellant was not kept in 
the dark rather he has been given full chance of hearing and defence at all 
stage... (copies of replies attached as annexure "D & E" respectively).

(7) That Para No.7 is admitted as correct.

L



(2]
(8) That Para No.8 is admitted as correct to the extent that the appellant 

acquitted by the honorable Peshawar High Court. Circuit Bench Darul Qaza Swat 
by giving him benefit of doubt.
That Para No.9 is admitted to the extent that appeal of the appellant has been 
filed by Respondent No.2 on 24.04.2018 being badly time bard.

(10) That Para No.lO is not correct. The appeal of the appellant has been filed by 
Respondent N0.3 on 28.06.2018 vide letter No. S/2554-56/18... (Copy attached 
as annexure “F").

On grounds:-
a. Incorrect. The appellant has been found in possession of the chars.
b. Incorrect. The enquiry has been conducted in accordance with Law, as 

statements of witnesses have been taken and chance of cross examination has
(copy

4
(9}

also been given to the appellant as required by rule of natural justice 
attached as annexure "G-1 to G-11”).

c. Incorrect. During the departmental proceeding/Enquiiy show cause, charge 
sheet and final show cause have been properly served upon the appellant, he has 
been given ample opportunity of hearing, defence and cross examination, the 
annexure mentioned above reveal that all legal and codal formalities have been 
properly followed and no proceeding has been concluded in absentia or exparty.

Therefore the orders are legal, justified and binding.
d. Incorrect. The appellant has not been acquitted honorably rather he has been 

given "benefit of doubt" which is evident from page No.lO of the order of the 
honorable Peshawar High Court dated 06.02.2018 
annexure "H").

e. Incorrect. The allegations leveled against the appellant have been proved during 
the departmental enquiry without any shadow of doubt, it is established rule 
that even acquittal on criminal charge has no bearing on disciplinary-proceeding.

Acquittal in a criminal case neither constitutes a bar nor is a clog on the 
imposition of departmental penalty.

V

f. Incorrect. An illegal act was committed and proved on the date from which the 
appellant has been dismissed, therefore the orders is well accordingly to law.

g. The orders passed by the respondents are based on solid grounds and cogent 
evidences, no illegality or irregularity has been committed/omitted and all legal 
and codal formalities have been followed /completed, therefore the orders 
legal and justified.

In light of the facts stated above it is evident that the appellant has been part 
of the whole enquiry, he failed to deny and negate the truth/evidences put 
before him, after getting convicted by the Trial Court he never tried to prefer 
appeal for his reinstatement in service and got his case badly time barred.

(copy attached as

are

an

Prayer:
In light of the facts submitted above the instant Service Appeal may be 
dismissed.

1. District Police Officer (DPO) Chitral. ^

2. Regional Police Officer Malakand Division / /
at Saidu Sharif Swat. / /1

%i&zpjfiur,
Swat

3. Inspector General of Police, 
Khyber Pakhtunkhwa Peshawar.

Respondents
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BEFORE THE KHYBER PUKHtUN KHWA SERVICE TRIBUNAL. PESHAWAR.

Service Appeal No.863 of 2018

Fateh ur Rehman
S/0 Qazi Afsar R/0 Birgh Nisar, Sheshikoh, Chitral, Ex Constable No.ll92 

Police Station, Drosh Chitral.
Appellant

Versus

1. District Police Officer [DPO] Chitral.
2. Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

Respondents

Authority Letter.

Sher Mohsinul Mulk Inspector Legal of District Police Chitral is hereby 
authorized/deputed to proceed to the office of Govt: Pleader, Service Tribunal, KPK, 
Peshawar in connection with the vetting of Service Appeal No.863 of 2018 titled ur Rehman 
S/0 Qazi Afsar R/0 Birgh Nisar, Sheshikoh, Chitral, Ex Constable No.ll92 Police Station, . 
Drosh Chitral.

1. District Police Officer (DPO) Chitral.

2. Regional Police Officer Malakand Division 

at Saidu Sharif Swat.

3. Inspector General of Police,
Khyber Pakhtunkhwa Peshawar.

Respondents
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BEFORE THE KHYBER PUKHTUN KHWA SERVICE TRIBUNAL. PESHAWAR.

Service Appeal No.863 of 20i8.

Fateh ur Rehman
S/0 Qazi Afsar R/0 Birgh Nisar, Sheshikoh, Chitral, Ex Constable No.1192 

Police Station, Drosh Chitral.
.Appellant

Versus

1. District-Police Officer (DPO] Chitral.
2. Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

Respondents

Affidavit
We the following respondents do hereby solemnly affirm that the contents of 

Parawise comments are true to the.best of our knowledge and belief and nothing has been 
concealed from the Honorable Tribunal.

1. District Police Officer (DPO] Chitral.

2. Regional Police Officer Malakand Divi^iM 

at Saidu Sharif Swat. /

Swat..'nYS-

3. Inspector General of Police, 
Khyber Pakhtunkhwa Peshawar.

\ \J V

Respondents
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BEFORE THE KHYBER PUKHTtJN KHWA SERVICK TRIBUNAL. PESHAWAR.K ■ ■

A

4,
Service Appeal No.863 of 2018.

Fateh ur Rehman
S/0 Qazi Afsar R/0 Birgh Nisar, Sheshikoh, Chitral, Ex Constable No.ll92 

Police Station, Drosh Chitral.
Appellant

Versus

•. 1. District Police Officer (DPO) Chitral.
2. - Regional Police Officer Malakand Division at Saidu Sharif Swat.
3. Inspector General of Police Khyber Pakhtunkhwa Peshawar.

Respondents

Counter Affidavit.

Verified that the contents of Parawise comments/ reply are true and correct and 
noting has been concealed from the tribunal.

1. District Police Officer (DPO] Chitral.

2. Regional Police Officer Malakand Divisio 

at Saidu Sharif Swat.
i.

S/ani, S'.vat.M

3. Inspector General of Police,
. Khyber Pakhtunkhwa Peshawar.

\

Respondents
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CHARGE SHEET

I, Asif Iqbal Mohmand, District . Police Officer Chitral, as a competent 

authority, hereby charge you Constable Fath-ur-Rehman No. 1192 posted 

Check Post Mirkani PS Drosh as follow:

That you during posting at temporary Check Post. Mirkani PS Drosh 
involved yourself in case vide FIR No.l5^ dated 01.03.2016 U/S ^NSA

temporary
s

Police Station
Arandu where in 17.500 KG Chars has been recovered from you: Being a member of Law 

enforcement agency it is clear violation of Rule & Regulation, and you have been 

suspended vide this office order No.2265-71/E-n dated 02.03.2016 and closed to Police

Line Chitral. Wliich is gross misconduct on your part as defined in Police Disciplinary 

Rules, 1975 Amended 2014, and Zafar Ahmad SDPO Drosh has been appointed as Enquiry 

Officer,

i
i

1. By reason of the above, you appear to be guilty of gross misconduct and 

have rendered yourself liable to all or any of the penalties specified in Police Rule 1975 and 

amended Rule 2014.
2. You are, therefore, required to submit your written reply/-defence with in 

(07) days of the receipt of this charge sheet to the enquiry Officer.

Your written reply, if any, should reach to the enquiry officer with in the 

specified peiiod, failing which it shall be presumed that you have no defence to put and in 

that case an ex-parte action shall follow against you.

Intimate as to whether you desire to be heard in person or not.

Summary of Allegation enclosed.

i

3. 3X
I
I

5. &
4. I

I

I^rict^olice Officer,

'fch^al
t

;
. V

J
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DISCIPLINARY ACTION

1 Asif Iqbal Mohmand, District Police Officer, as a competent authority, 

am of the opinion that Constable Fatahur Rehinan No.! 192 posted temporary Check post 

Mirkani has rendered himself liable to be proceeded against departmentally as he has 

omitted/committed the following acts/omissions as defined in Police Rules 1975 and 

Amended Rule 2014.

i

SUMMARY OF ALLEGATION

That he during posting at temporary check post Mirkani PS Drosh
CO

involved in a criminal case vide FIR No.l 5 dated 01.03.2016 U/S 9 CNSA Police station 

Arandu, where in 17.500 KG Chars has been recovered from his possession, being a 

member of law enforcing agency it is, clear violation against Rule Regulation and he 

was suspended vide this’office order No.2265-71/E-II dated 02.03.2016 and closed to 

Police Line Chitral. Which is gross misconduct on his part as defined in Police 

Disciplinary Rules, 1975 Amended Rule 2014.
■

For the purpose of scrutinizing the conduct of said officer with reference 

to the above allegations Mr. Zafar Ahmad SDPO Drosh is appointed as Enquiry Officer.

The Enquiry Officer shall conducf proceeding in accordance with the 

provision of Police Rules,- 1975 and amended Rule 2014 and shall provide reasonable 

.opportunity of defence and hearing to the accused officer, record his findings and make 

within fourteen (14) days of the receipt of this order, recommendation as to punishment 

or other appropriate action against the accused officer.

The accused officer shall join the proceeding on the date, time and Place

•3.

4.

fixed by the Enquiry officer.

Disin^tjlolic^fficer, 
Chitral
> /2015.:? '7-No. /E-Il, Dated Chitral 

Copy along with Charge Sheet to:- 
f Mr. Zafar Ahmad SDPO Drosh to initiate enquiry under Police Rule 1975 

Amended 2014.

V

2. Constable Fathur Rehman No.l 192 posted Police Lines Chitral C/0 Line Officer 
Chitral.

Sx

;

;

i

m §9
'j*
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IFINAL SHOW CAUSK NOTrrF *?v
r3Whereas you Constable Fath-ur-Rehman No. 1192 involved yourself 

m case vide FIR No.l5 dated 01.03.2016 U/S ^CNSA Police station Arandu where in 
17.500 KG Chars has been recovered from you. Being a member of law enforcement 
agency it is clear violation of Rule Regulation. Your this act is penalable under Police 
Rule ,1975 amended Rule 2014.

■

''!i

fi

V
Therefore, you-have committed gross misconduct. You_ were served

with Charge Sheet along with Summary of Allegation vide this office No.2349-50/E-II, 
dated 03.03.2015 and Mr. Zafar Ahmad SDPO Drosh 
to conduct

appointed as Enquiry Officer, 
proper Departmental Enquiry under Police Rule 1975 amended Rule 2014 , 

giving full opportunity/ defence.

was

The Enquiiy Officer during the course-of enquiry has recorded the 
statements of PWS and has given you ample opportunity to defence. After proper and 
impartial enquiry the enquiry officer has found 
has lecommended for Major Punishment.

you guilty of charge and in his findings

In the light of above reasons you are directed through this Final 
Show Cause Notice to explain as to why you should not be awarded the Major 
punishment.

liX

Youi wiitten reply if any should reach to the undersigned within (3) 
days of the receipt of this notice, otherwise it will be presumed that you have no defence 
to offer and in that case an ex-parte action will be taken against you. (Copy of Finding 
Report is also attached).

a

I

iict^lice Officer,
dcWalNo.? 1^3 7 /E-II, p/. (SI

Copy to Constable Fath-ur-Rehman No. 1192 posted Police Line 
trial prisoner in District .Tail Chitral C/O Line Officer Chittral.

now under

fEP:«v<?
i;

^/^spector 
Zal Chitral

I

m

c> S’’.*;i
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r''; KHybfiR PAKfiTUNKtfA 
SERVICE TRIBUNAt, PESHAWAR

All communications should be 
addressed to the Registrar KPK Serv ice 
Tribunal and not any official by name.

aJTfiS /STNo.
Ph:- 091-9212281 
Fax:-091-9213262

/2021 .Dated:

T To

The District Police Officer,
Government of Khyber Pakhtuinkhwa, 
Chitral.

Subject: JUDGMENT IN APPEAL NO. 863/2018. MR. FATEH UR RAHMAN.?

I am directed to forward herewith a certified copy of Judgement dated 
03.12.2021 passed by this Tribunal on the above subject for strict compliance.

) •

End: As above
■;
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■ejuREGISTRAR T 
KHYBER PAKHTUNKHWA. 

SERVICE TRIBUNAL 
PESHAWAR
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.863/2018
3

24.05.2018
03.11.2021

Date of Institution 
Date of Decision

Fateh ur Rehman S/o Qazi Afsar R/o Birgh Nisar, Sheshkot, 

Chitral, Ex-Constable No. 1192 Police Station Darosh, Chitral.

(Appellant)

VERSUS

District Police Officer, Chitral and two others.

(Respondents)

Arbab Saifui Kamal 
Advocate For appellant.

Javid Ullah,
Assistant Advocate General For respondents.

Chairman 
Mepiber (J)

Ahmad Sultan Tareen 
Rozina Rehman

JUDGMENT

Rozina Rehman, Member(J): Facts gleaned out from the

memorandum of appeal are that appellant was appointed as

Constable. It was on 01.03.2016 when he left for his home in a taxi

which was apprehended by Chitral Scouts. He was made sit in a room 

and vehicle was searched in his absence which allegedly led to the 

recovery of Charas and accordingly F.I.R No.15 was registered at

Police Station Arando U/S 9/15 of CNSA. The appellant was served

with show cause notice regarding the aforementioned contraband

Charas but he could not submit reply as he was in jail. Inquiry was

conducted and he was served with final show cause notice and.was

dismissed from service. Appellant was tried in a competent court of

.
■
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Law and was convicted. He filed appeal and was acquitted. Just after 

release from jail, he preferred app^af for reinstatement in service
1

which was rejected. He then filed revision petition which was not

responded to, hence, the present service appeal.

2. We have heard Arbab Saiful Kamal Advocate for appellant and

Javid Ullah learned Assistant Advocate Generali for the respondents

and have gone through the record and the proceedings of the case in

minute particulars.

3. Arbab Saiful Kamal Advocate learned counsel appearing on

behalf of appellant, in support of appeal contended with vehemence

that the appellant was having no nexus with the commission of

offence being a passenger in taxi. He submitted that the inquiry was

not conducted in accordance with law as statements were not

recorded in presence of appellant and he was not afforded

opportunity of cross-examination. That the appellant was condemned

unheard as he was behind the bars at the time of so called inquiry. He

submitted that the appellant has been acquitted of the charges

honorably, therefore, he is entitled for full benefits including his

reinstatement in service. Lastly, he submitted that no doubt, impugned

order was passed on 27.04.2016 while appeal was filed on

^ 08.03.2018 after acquittal of appellant in the criminal case by the

^ august Peshawar High Court on 06.02.2018 i.e. within a month of his 

\ acquittal in the criminal case and that it would have been a futile

attempt on part of appellant to challenge the impugned order before

earning acquittal in the criminal case. Reliance was placed on PLD

2010 Supreme Court, 695; 2005 SCMR 890 and 2007 SCMR 537.
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Conversely, learned A.A.G submitted that the vehicle was4.

stopped and searched by persohnel of Chitral Scouts and after

recovery ofCharas, F.I.R No.15 was registered on 01.03.2016 against

the appellant which recovery was effected from possession of the

appellant, therefore, proper show cause notice was issued and served

upon the appellant but he did not bother to reply. He contended that

proper inquiry was initiated by issuing show cause notice, charge

sheet, summary of allegation and final show cause notice and during

the entire process, all legal and codal formalities had been complied

with and lastly, he submitted that he was dismissed from service

which order was properly served upon him but departmental appeal

was filed with delay, therefore, a request was made for dismissal of

the instant service appeal.

After hearing the learned counsel for parties and going through5.

the record of this case with their assistance and after perusing the 

precedent cases cited before us, we are of the opinion that Constable

Fateh ur Rehman was proceeded against departmentally on the

allegations of his involvement in criminal case vide F.I.R No.15 dated

01.03.2016 registered at Police Station Arando U/S 9-C of CNSA. His 

departmentnal appeal met the .same fate at the hands of respondents. 

\ From the record, it is evident that he was arrested in the above

mentioned case F.I.R on 01.03.2016 and he remained in judicial 

lockpup which fact is not denied. His criminal case was decided by a

competent court of Law on 23.11.2016 vide which present appellant

was convicted, however, he filed appeal U/S 410 of the Criminal

Procedure Code read with Sectioon-48 of CNSA in the august Peshawar 

High Court and vide judgment of the august Peshawar High court
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Mingora Bench Darul Qaza, dated 06.02.2017, appellant was acquitted

of the charges leveled against him. Sodn after his release from jail, he 

filed departmental appeal on 8^^ March, 2018. The main allegation

against the appellant was his involvement in criminal case. The said

criminal case has been decided and he was acquitted. It has been held

by the superior fora that all acquittals are certainly honorable. There

can be no acquittal which may be said to be dishonorable. Involvement

of the appellant in the case of narcotics was the only ground on which

he had been dismissed from service and the said ground has

subsequently disappeared through his acquittal making him re-emerge

as fit and proper person entitled to continue with his service. It is

established from the record that charges of involvement In the business

of narcotics ultimately culminated in honorable acquittal of the

appellant by the competent court of Law in the above-mentioned

criminal case. In this respect, we have sought guidance from 1988 PLC

(C.S) 179; 2003 SCMR 215 and PLD 2010 Supreme Court 695. It has

been held by the apex court that in case of imposing major penalty,

regular inquiry is a must. In the instant case, Zafar Ahmad S.D.P.O

Darosh was appointed as Inquiry Officer which is evident from the

summary of allegation, however, no inquiry report was ever produced

before this Bench. Neither copy of the inquiry report was provided to

the appellant nor the same was annexed with the comments of the

respondents.

In view of the above factual and legal position, we set aside the6.

impugned orders and direct that the appellant be reinstated in service.

Absence and intervening period shall be treated as leave of the kind



'o 5

due. Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED. j

03.11.2021

G
(Ahmad Sultan Tareen) 

Chairman
(Rozitia Lehman) 

l\^mb^(J)
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