“ORDER

23.06.2022

~and seal of the Tribunal this 23 of June, 2022.

Learned counsel for the appellant present. Mr. Naseer-ud-Din Shah, |
Assistant Advocate General for the,respondents‘wp.resent.‘.ArgUmgptsuheard‘ e |

and record perused.

02.  Vide our detailed j'udgmenf of today, placed on file of service.
appeal beariﬁg No. 4312/2020 titled “Z"a.kir Hussain versts .Dir"ééth(:")'r

Elementafy & Secondary Education, Khyber Pakhtunkhwa, Peshawar

and others”, the instant service appeal is dismissed. Parties are left to

bear their own costs. File be consigned to the record room.

03. - Pronounced in open court at Peshawar and given under our hands.

(SALAH-UD-DIN)

(MIAN MUHAMMAD)
MEMBER (E) -
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Service Appeal No. 4310/2020 .. ...

21.‘06.'2022 LeaFn'éX({i counselfé:r"tﬁe appellant present. Mr. Muhammad
Adeel Butt, Additional Advocate General for the respondents
present. | |

The instant appeal was partially heard by D.B in which one
of the Member was Mr. Mian Muhammad Learned Member
(Executive), therefore, the appeal in hand may be fixed before
the concerned D.B on 23.06.2022.

%‘ | 2“‘

(Fareeha Paul) (Salah-ud-Din)
Member (E) Member (J)




w

23.11.2021 Mr. Adnan Aman Advocate ]unlor of Iearned counsel for the
© et fappellant present a

R A

Mr Kabwullah Khattak Addltlonal Advocate General for the

respondents present

‘,Former made a request for adjournment as senior counsel

-.for the -appellant is indisposed. Adjourned. To come up for

e ... -a@rguments on 15.03.2022 before D.B
(Atig Ur'Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)
\ .3
lS'.O_3.202§ " Due to retirement of the Worthy,Chairman,ithe
' | '»;,& AT ribunal “is defunct, therefore, case is adjourned “to

20.6.2022 for the same as before.-

Reader.

20.06.2022 Appellant alongwith his counsel Mr. Adnan Aman  Advocate,

present. Mr. Muhammad Adeel Butt, Additional Advocate General for the

respondents present,

Partial arguments heard. To come up for remaining arguments on

© 21.06.2022 belore D.B.

(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




19.01.2021 - Due to COVID-19, tHe c"a‘s’é is adjourned to 05042021for

the same. -

05.04.2021 ' Junior to counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate
General for respondents present. |

File fo cb'me up alongwith connected service appeal
N0.4309/2020 on _7 /_7 /2021 before D.B.

)

(Atig ur Rehman Waiir)' o (Rozina Rehman)

Member (E) Member (J)
07.07.2021 Appellant present through counsel.

Muhammad Adeel Butt learned Additional A.G for

respondents present.

File to come up alongwith connected Service Appeal
N0.4309/2020 titled Bakht Shahzada * Vs. Education -
Department, on 23.11.2021 for arguments before D.B. -

@ehman) : CM

‘Member(J)




"

£ 23.07.2020 Mr Adnan’ Aman “Advétate for appellant is present. Mr.

Kabirullah Khattak, Additional AG alongwith representatqyes of
the department M/S Shahid Ameer, ADEO and Jameel ‘Shah,
Senior Auditor are also present. . |

Representatives of the department request for further time
to submit the requisite reply/comments. May do so on next date. _
of hearing. Adjourned to 21.09.2020 for submission of written .
reply/comments before S.B. The restraint order already granted ,.
‘vide order sheet dated 07.05.2020 shall continue till the next’.‘

date.
(MUHAMMAD-J
‘ MEMBER
21.09.2020 - Counsel for the appellant and-Add!. AG alongwith Ali Haider,

SDEO  and Jameel Shah, “Senior Auditor for the respondents
present. o : |
‘ Representatives of the respondents “have furnished parawise
comments on behalf of the respondents WhICh are placed on record.
The matter is assigned to D.B for arguments on 14.12.2020. The

‘ appellant may furnish rejoinder, within one month, if so advised.

Chairm

14.12.2020 Junior counsel for appellant present.

Riaz Khan Paindakheil learned Assistant Advocate

General alongwith Ali Haider SDO for respondents present.

5

Former made a request for adjournment as senior counsel
is busy before Apex Court. A‘djourned,' To come up for
§
~arguments on 19 01.2021 before D. B

L//h/ | Q

(Atiq ur Rehman Wazir) ‘ (Rozina Rehman)
Member (E) _ Member (1)




15.06.2020

back benefits. It was further contended that in. similar situation, other.

colleagues were also removed but they were reinstated with back

benefits as revealed from the copy of judgmé'nt of Service Appeal -

No.1307/2000 decided on 02.05.2002, therefore the appellants are

discriminated and the respondent department have iHegaII‘y treated the

“intervening period as leave without pay.

Points raised by the learned counsel, need consideration. Office
objection removed. Muharrir is directed to enter the appeal in the

relevant register. The appeal is admitted to regular hearing subject to all

‘just legal objections. The appellant is directed to deposit security and

process fee within 10 days, thereafter notices be issued to the
respondents for reply/comments. To come up for written
reply/comments on 15.06.2020 before S.B

Learned counsel for the appellant also submitted appl-ication for
suspension of the impugned order. Notice of the same be issued to the
respondents. lﬁ the meanwhile, respondents be restrained from recovery

of back benefits already granted to him by the respondents till the date

(M%ﬁHN KUNDI)

(MEMBER-J)

fixed.

Junior counsel for the appellant and Mr. Kabirullah
Khattak, Additional AG for the respondents present.
Written reply on behalf of respondents not submitted.
Learned Additional AG seeks time to furnish written reply.
Adjourned to 23.07.2020 for written reply/comments

before S.B. The restraint order already granted vide order

sheet dated 07.05.2020 shall continue till next date.

!
(MUHAM MAI%\MIN KHAN KUNDI)
: MEMBER

-

e
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30.04.2020 None is present on behalf of the appellant. Notices be

issued to appellant and his counsel for arguments on office objections on

07.05.2020.
(M. AMIN KHN KUNDI)
(MEMBER-J)
§
3
07.05.2020 Learned counsel for the appellant present. Preliminary arguments
heard.

Learned counsel for the appellant contended that the appellant
| was appointed as PTC Teacher for specific period mentioned in the
appointment order as staff gap arrangement vide order dated

23.10.1995. It was further contended that the appellant was removed

from service vide order dated 13.02.1997 by the department as revealed

from the first para of tribunal judgment dated 11.08.2003. it was further

contended that after availing departmental appeal, the appeliant filed

service appeal before this tribunal which was partially accepted, the

impugned order was set aside and the appeal was remanded back to the

\ respondent department for thorough scrutiny and reconsideration in

accordance with law and in the meanwhile the appellant was reinstated

into service with back benefits vide detailed judgment dated 11.08.2003.

It was further contended that the respondent department challenged the

judgment of this tribunal dated 11.08.2003 before august Supreme Court

and the august Supreme Court not granted leave however it was

ob§erved that the question of grant or otherwise of back benefits to the

., respohdent:s for intervening period would depend upon afresh decision
of the departmental;authorityvv‘rde détailed judgment dated 18.11.2004.
lt was further contended that the appellant)was already granted back

- 1
7
benefrts by the respondent department on the basis of Judgment of this

f : ,tnbunal dated 11 08.2003 but the respondent department after a long
ADDe lant D7 Y JSE&-G '
..,ecumy 2 POCBSS Fe ,perlod treated the intervening period w.e. f 24 02, 1999to 09.12.2004 as
T e leave without pay instead of back benefits vrde order dated 08.11.2019.
!
, o d It was further contended that the appellant filed departmental appeal

against the impugned order dated 08.11. 2019 on 28.11.2015 but the
- BER same was not responded hence the present service appeal. It was further
contended that since the appellant has been reinstated by the
respondent department on the basis of judgment of this tribunal as there

N
\/ . was no fault of the appeilant, therefore, the appeliant was entitied for

.
13

-

BT, -



" Respected Sir,

" The- objecnons raised by your good office have -

aecerdmgly been addressed by removmg them,
however, the objeetlon raised byl your good office at
Sr.No.6, cannot be addressed as the departmental
appeal of the appellant has not been decided by the
departmental appellate authority W1th1n the statutory
period of nlnety (90) days therefore, the appellant as
per the Rules, after the lapse of statutory period,
preferred this . service appeal ‘before this Hon'ble
Tribunal therefore, :the instant appeal be plaeed before
the Single Bench '."of this Hon’ble ‘I‘rib_ulaal. for its

preliminary hearing.




The appeal of Mr. Abdur Rauf KhanSPST Kotky Shahi Khel received today i.e. on 16.03.2020

is incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

5-

Memorandum of appeal is unsigned which may be got signed.
Annexures of the appeal may be flagged.
Annexures of the appeal may be attested. : .

Address of appellant is incomplete which may be completed according to the

Khyber Pakhtunkhwa Service Tribunal rules 1974.
Affidavit may be got attested by the Oath Commissioner.

Copy of order of departmental appellate authority mentioned in the heading of

7- Annexure-A of the appeal is illegible which may be replaced by legible/better -

8-

the appeal is not attached with the appeal which may be placed on it.

one. )
Six more copies/sets of the appeal along with annexures i.e. complete in all
respect may also be submitted with the appeal.

No. C:/ 4/{? /S.T,

Dt. / E" ® X /2020.

e
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Muhammad ljaz Sabi Adv. Pesh.
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BEFU‘:&E THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
o , , '
_ CHEGK Ust

Abdur Rauf Khan
1. | Case Title : Vs
' The Director Education & others
2. | Case is duly signed. : Yes No
3. | The law under which the case is preferred has been mentioned. Yes No
4. | Approved file cover is used. Yes- No
5. | Affidavit is duly attested and appended. ‘ Yes No
6. | Case and annexures are properly paged and numbered according to index. - Yes No
7. | Copies of annexures are legible and attested. If not, then better copies duly attested Yes No
have annexed.
Certified copies of all requisite documents have been filed. Yes No
Certificate specifying that no case on similar grounds was earlier submitted in this - Yes No
court, filed.
10. | Case is within time. ' Yes - No
11. | The value for the purpose of court fee and jUFlSdICtIOﬂ has been mentioned in the Yes No
relevant column.
12. | Court fee in shape of stamp paper is affixed. [For writ Rs. 500, for other as Yes No
required] :
13. | Power of attorney is in proper form. Yes "~ Ne
14. | Memo of addressed filed. Yes Ne
15. | List of books mentioned in the petition. Yes |. No
16: | The requisite number of spare copies attached [ Writ petition-3, cnvzl appeal Yes | No
(5B-2) Civil Revision (SB-1, DB-2)] , _
17. | Case (Revision/ Appeal/petition etc) is filed on a prescribed form, Yes No
18. | Power of attorney is attested by jail authority (for jail prisoner only) 1 Yes No

It is certified that formalities/documentations as required in column 2 to 18 above, have been fulfiled.

Namie:- } ‘Iulmﬁhmn Salbi
Signature:- ~ 02/
Bated: 04, 0;\’1/ 20 \ ‘

FOR OFFICE USE ONLY

Case:- _

Case received on

Complete in all respect: Yes/ No, (If No, the grounds)

Date in court:-

N

Signature

(Reader)
Date:-

Couniersigned:-

) {(Deputy Registrar)
Umer {Draftingf

Peshawar High Court, Peshawar )
Cell No.0333-9321121




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
| PESHAWAR

Service Appeadl No.\" 3’/0 /2020

Abdur Rauf Khan. ..o, Appellant
VERSUS
- The Director Education & others................. Respondents
INDEX
:S#:[4% " Description of Documents .+ [ -Annex | Pages | °
1. | Service Appeal with affidavit |18 D
2. | Application for suspension alongwith 9-11
Affidavit | 1
3. | Addresses of parties : 12 ‘
4. | Copy of Appointment order A 13-/4 ‘
5. | Copy of the Judgment B /1S-20
6. | Copy of judgment dated 26.11.2004 C 21-23
7. | Copy of the impugned Order dated D 24
08.11.2019 -
8. | Copy of Departmental Appedl E 2S5 -23%
9. | Copy of judgment F (232-3
10. | Wakalathama 1, 32
ot 2
Appellant
Through ~
9
Muhcmmcd Khan Sabi
Advocate {
2 Supreme Court of okisfon
& "
pinine

Adnan Aman

Dated 04.03.2020 Advocate High Caort—
15-B, Haroon Mansion,
Khyber Bazar, Peshawar
Cell No.0333-2902529




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
. T ) . Khybher Pakhta wa
Service Appeal No {3 [0 joog0 -+ “RsKIEY
' ' Diar-'y No. 2 Q ‘5 Z
Da:edJ_A/’/g//?,AQ{)

Abdur Raut Khan Son of Abdul Sattar-

SPST GPS Kotky ShahiKhel................o.cooii. . Appeliant
wmeYnava b e ' -
Troneloee Piv howe \ ERSUS

1. The Director Education, Elementary & Secondary
- Education, Khyber Pakhtunkhwa, Peshawar

2. The District Education Officer (Male) Dir Lower

3. The Government of Khyber Pakhtunkhwa through
Secretary Elementary & Secondary Education, Civil
Secretariat, Peshawar

4. The District Accounts Officer, Lower Dir

: C —— Respondents
'SERVICE APPEAL U/S 4 OF THE KHYBER.
PAKHTUNKHWA SERVICES TRIBUNAL ACT,
1974, AGAINST THE IMPUGNED ORDER OF
RESPONDENT NO.2 DATED 08.11.2019

" AND ORDER OF DEPARTMENTAL

iledto-day '

APPELLATE  AUTHORITY (RESPONDENT

Koty
. NO.1) DATED NIL, WHEREBY HE DID NOT
163 ] 020 -

PASS ANY ORDER OVER THE
DEPARTMENTAL  APPEAL  OF  THE
APPELLANT. |

-~



- Prayer
By‘accepﬁng this appedl, the impugned
‘order of respondent No.2 dated 08.11.2019
“and respondent No.1 dated nil, whereby
he did not pass any order over the
\ .~deparifnenfdl' Qppedl of the appellant,
“may please be | ,séi‘ aside and
c'onseqtjenﬂy the inter,v’eﬁing period i.e.
.01.01.1997 till 09.12.2004 ,rAncy p]ease be
treated as Iem‘/e with pay and the
respondent No.2 and 4 may be directed .
-n'oi- to withdraw the benefits ‘.olreadyk

grcnied to the qppellani.

Any other relief deems . fit '.and
appropriate in the circumstances of the

instant appeal may also be p*ossed. .

Respecifully Sheweth:

1. That the appellant was initially appointed as

Primary School Teacher (PST) woy back in the -
3t-0l- 1995

year 4.8 . ¥#8. (Copy of Appbin’rmen’r order

. is'attached as annexure “A"). |




‘That later on the services of the appellant
were dispensed with and the aforesaid order
was chollehged by the appellant, before_fhis
Hon'ble Tribunal through Service Appeal
No.562/2002 which was allowed by this
Hon'ole Trbunal vide judgment dated
11.08.2003 and.the appellant was reinstated in
| service ‘with al back benefits however the
case of appellant was remond~ed back to the
department  for a through scrutiny and
consi-dero’rion.h (Copy of the Judgment is

attached as annexure "“B").

That later oﬁ the judgment of this Hon’ble
Tribunal was challenged before the Apex
Court through C.P No.656/2003 wherein the
oppealv preferred by the then -requhden’rs ’
was  dismissed  vide judgment dated
18.11.2004, however the issue of grant of back |
benefits for the intervening period ie. -
01.01.1997 1ill 09.12.2004 was also entrusted to
the = respondents department. (Copy .of

judgment dated 26.11.2004 are attached as

annexure “C").




That the issue of decision regarding the grant of

back benefits was almost kept pending for

fifteen (15)long years and now vide impugned
order dated 08.11.2019, the intervening period
l.e. 01.01.1997 to 09.12.2004, was ordered fo be
treated as leave without pay. (Copy of the
impugned Order dated 08.11.2019 is o’r’rﬂoched

as annexure “D").

That due to the aforesaid impugned order
dated 08.11.2019, the office of the respondent
No.4 has started re-fixation of pay of the

appellant.

That the appellant preferred his Departmental

Appeal to the respondent No.l against the
impugned order passed by respondent No.2

dated 08.11.2019 thever til date, the same

'hosA not been decided so far. (Copy of

Depor’rmen'foi Appeal is attached as annexure

HEH).

That after lapse of the statutory period i.e (90
doys) the appellant now prefers this. service -

Appeal before this Hon’ble Tribunal for the

following.amongst other grounds:




 GROUNDS-

A.

v

That the impugned order dated 08.11.2019

- whereby the in’rervening period i.e. 08.11.2019

fil 09.12.2004 was treated as leave without
pay and withdrawal of consequential
benefits, is illegal, unlawful against the rules
governing the _§Ubject and ’rhUs. ineffective

upon the rigﬁh’rs of the appellant.

That the appellant has been made a classical

example of discrimination as his other

.colledgues namely  Muhammad  Rashid

dlongwi’rh eleven (11} others h’ové been
blessed with reinstatement alongwith all back
benefits, however the same was denied to the

oppe'llon’r. (Copy of judgment is attached as

~annexure “F").

That the appellant has been treated

- unequally being his fundamental 'righT qas

guaranteed under Arficle 4 and 25 of the

Constitution ”ofh Islamic Republic of Fokis’ron,

1973 and thus ‘on’ this score alone the

impugned order'possed by respondent No.2:is

liable to be struck down




That the impu‘gned order has been passed
of‘re'r lapse Qf fifteen long years and by now
much water has flown beneath the bridg‘e but
the responden‘rsl while passing The impugned
order has "rofoily ignored this aspect of ’rﬁe

case.

Tho’r the |mpugned order | possed by the
responden’r No.2 is |Ilog|cal and no plouable'
reason was put forward while passing the

impugned order dated 08.11.2019.

That the appellant has been freated against |
’fhe law and he»hos also been deprivéd of

equdl protection o_f law.

That any other ground, not specifically

mentioned, may be raised at the time of

arguments,” with the prior permission of this

Hon'ble Tribunol.

It is, therefore, most humbly prayed that |
By accepiing‘ jhis appeal, the impugned order
of respondent No.2 dated 08.11.2019 and
respondent No.1 dated nil, whereby he did not |
pass any order over the departmental czppec:i

of the appellant, mcly pleqse be set aside and




R

‘ cohsequenﬂy ‘the intervening p'eriold ie. .
01.01.1997 fill 09.12.2008 may please be
~ treated as Ieave' with pay and the respondent
. No.2 and 4 may be directed not to withdraw

the benefits qlready granted fo the appellant.

Any other relief deems  fit and
véppropriaie in ihé’cichmsicmces of the instant

appeal may also be passed.

R

- Appellant
Through
- Muhammad ijuz Khan Sabi
Advocate

“Supreme Court 91‘ Pakistan |

Adnan Aman :% |

Dq’red 04.03.2020 © . Advocate High caﬁfr’t’(E)’/
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR :
C.M No. /2020
In - -
Service AppealNo.___ /2020
Abdur Rauf Khan......cccoeevoi.. TR Appeliant
VERSUS
The Director Education & others............ ....Respondents

APPLICATION FOR SUSPENSION THE
'OPERATION OF THE IMPUGNED DATED
08.11.2019, TILL THE FINAL DISPOSAL OF
THE MAIN SERVICE APPEAL. |

Resbec_;tfully Sheweih:

1. That the filed Service Appeal is being fled
-:b.ef'o.re this Hon'ble Tribunal in w‘hich"noudo’re of

~'heor.i.ng is fixed.

2. That the grounds of moln appedl may be |

con5|dered as integral part of this application.

3. That the balance of convenience also lies in -

favour of the appellant.
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4, 'Thcf the appellant-has a good prima facie case
and all the three ingredients are in favour of the

appellant.

5. That if the operation of the impugned order
dated 08.11.2019 is not suspended then the

Gppellon-’r would suffer irreparable loss.

It is, therefore, most humbly orayed that by
accepting this application, the operation of the
impughed transfer or'der dated 08.11.2019 may
pleoée be suspehded to the extent of the

appellant, till the final disbosol of the main

appeal.

_ ; -

‘Appell_cm’r'

Through -

Muhammad ljaz Khan Sabi
Advocate

Supreme Courf(df Povkis’ron

Adnan Aman

Dated 04.03.2020 - Advocate High Court(s)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA'L,

PESHAWAR
CMNo.__ /2020
| oo
Service Appeal No. /2020
Abdur Rauf KNAN.ccoooe e reeerenrens Appellant
‘ VERSUS
The Director Education & others................. Respondents
AFFIDAVIT

|, Abdur Rauf Khan Son of Abdul Sattar SPST GPS Kotky

Shahi Khel, do hereby solemnly affrm and declare on

oath that the contents of the accompanying Application

dre _’rr_gfe.ond correct to the best of my knowledge and

belief and nothing has been concealed from ’fhié Hon'ble

DEPONENT




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Sérvice Appeal No. /2020
| Abdur Rauf Khan.......oooi Appellani
VERSUS |
The Diréc’ror Education & others................. Respondents
AFFIDAV I T

l, Abdur Rauf Khan Son of Abdul Sattar SPST GPS
Kotky Shahi Khel, do hereby so!emnly affirm and declare
on oath that the com‘en’rs of the accompanying Service
Appeal are true and correct to the best of my
knowledge and belief and nfhing J\;os been

concealed from ’rhis Hon'ble Court. A, W
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PESHAWAR
Service"AppeoI No. /2020
Abdur. Rauf Khan................ e, SO Appellcnt :
| VERSUS |
The Diréc’ror'Educo’rion & others......cc........ Respondents

. ADDRESSES OF PARTIES

APPELLANT:

Abdur Rauf Khan Son of Abdul Sattar
SPST'GPS Kotky Shahi Khel

" RESPONDENTS

1. The Director Education, Elementary & Secondary
Educo‘rlon Khyber Pakhtunkhwa, Peshowor '

2. The District Educohon Officer (Mole) Dir Lower

-3 The Government of Khyber Pakhtunkhwa ‘rhrough
| ' Secre’rcry Elementary & Secondary Education, Civil
Secretariat, Peshowar |

4. The District Accoufnfs foicer,-LoWer Dir

' Appellon’r‘
Through

Muhammad ljaz Khan Sabi
Advocate -
- Supreme Court of Pakistan
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. OPFICE OF BuE SDEG(M), JAND O“L AT
¥ T ‘&fAP»HA\K DISIT:DIR, |
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.
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" continued from the daptés given against their namee till further
‘orders, Vide DEO(M)Prira ry Dir at Timergara Endet: Nga3}56a6 /PED/
A-I Dated .22/10/954

, ' i \-‘. . %

sgNo,' Name of . WVame of - : Period,
o Teachero Schoolg ‘
S Khaﬂ»ﬂuhammadt GP3.Shahi, 1:9495 -t6 further Date)
e PTC, .ot L e .
2 Ibadullah;. Tc, GMPS.Asilo-Banda, 1204095 to further Date,
3s . Abdur-Rauf." GPS. Maskini,. 1204095 to further Dats]
4o Mohd-Hakims "  GMPS.Agharaled, 2946495 to further Datel

Terms and condition will be ‘the seme P

5S /(//

{ MUHAJMAD IMRAY )

: - | | L SUB-D‘VISL“}AL EDUCATION OFFICER
o ‘ S © - (M) - JANDOOL AT AMARuBnCT
> - ‘ - - B ~ DISTT:DIR
QFFICE OF THE SUB~DIVISIONAL EDYCATION OFFICER(M)JANDOOL AT S/BASH,

Endet:NO.__-__1846-54 / Dated Samarbagh thes 30/ 10 /199;6 :
S . Copy tot- ' )

1. The Distt: Education officer(M)Pry:D;r at Timergarabfor 1nformnt
" pleases ¢ . . | | .

2, The D.A.0, Dir a ¢ Timorgara; ,
3. The Condidates concerned fvr inforwqt}on.

. 0 oy N e

,.' 4o ) Therott of this ffic . . Q . — ((?/;'1'
L ’ . I e '
°'k"" : SUB~DIVISIONAL EDUCATION OFF*”ER(W)
?(o?%?{ ' ' JANDCGL, AT SAMARBAGH DISTT:DIR.
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Y  SERVICE APPEAL 0. 562 (2002

" Abdut Rauf son of abdus Sattar Khah,

EX~PTC,GPS Kulamdara,R/o ¥1L1aoe kﬁtki,’
Dtxtz;ctTﬂ; Lowert

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

VERSUS

i~ Executive District Officer,
" {Educatisn) Dir Lower,

2- . Directar FBducation Primary,
KWFPR, Peshawar,

3- ' Government of NWFP throuzh,
Rseratary Primary & Literacy
PeshAWAET . v v verra ey

¥ ¥ FY & ¥ a ¥ Te € £ T FYET I NS X I Y

- SERVICE APPEAL USDER SECTION 4 OF THE NWFP SERVICE
TRIBUNALS ACT, 1974 FOR SETTING ASIDE THE TMPUGNED
ema DATED 24/2/97 BY WHICH APPELLANT’§ APPOINTHENT -
" ORDER WAS DISPENSED WITH AND HIS REINSTATEMENT INTO
R . SFRVICE IN THE LINE OF JUDGEMENTS OF THIS AUGUST
LT T TRIB L AL T VIEW OF PRINCIPLE OF LAW ENUNCIATED I
S THE JUDGEMENT OF HON'BLE SUPREME COURT OF PAKISTAN
- . REPORTED 1¥ 1996 SCHR 1185 TITLED “HAMEED AKHTAR

. NIAZT VS THE SECRETARY, EQTﬁbLiﬁﬁﬁE\T BiVISION
GOVERNHENT OF PAKISTAR AND s'rmﬂ |
- RESPECTFULLY SHEWETH

1:'% - o - Factsg gﬁyiﬁg fisa'tﬁ the prassant aggeai éfé aR

under ;- -




BEFOAR

SEHVICE AFPEAL HC. 561/2002

. o R . %
Date of im-stitution ... 08.6.2702’» -
Dete of decisien Sl
Zekir Hussain S/o Hussain Ahmad, ‘
E, % EX-D :C 3y P r'Q. tka i ( Da:}:ar&du[‘ ) F} ’ - . . -
5 R/C, Vlil,ve Tengai(Payeen), )
- : -~ District Dir Iower, e " Appellant 7
| VEBREUS

1. Bxecutive District officer,
: (Fiucation) Dir Lower.
; . '2. Dirccior miucation Primary,
© - NWFP,Peshavar,
. ' e L ] .
- 3. Goverument of NWEP through,
R | Secretary Primary & ILitevacy, : .
bk peghaw:r, .o Resncndes
I
-
Mr .Khushdil Khan, .
Advocate, ' ' ... For appellant
r.gultan Melmiocd, . ; .
Govt.Pleaaer/P P. : For respondenis
Mr.pbdul szttar Khan, . e cha irman . W
WT Azmat Henif Orakzai, Member

vl

AZDUL SATTAR KHAN, CHAIMMAN:  This appeal,u/s 4 of the

. Pc;mnnrHN»P Service Triounals Act,1974, has been filed by zakir-

HusSain annellant =zzainst the order dated 13.2.97 ,whereby '
. ) .}
the services o the appellant were dispensed with and for His
. . 4

i Feinst: tement intos service in the line of judgments of thisg '
, ,~v,t*® Tribunal in view of principle of law enunciated in the
[ . ) . .

Ao k3 3. 1 - o o . 6. -~
jucgrient of Hon'ble Supreme Court o pakistan reported in

'v ,-,c ~ .‘. . ' LR ] - - . )
1996 SCMR 1185 titled "Hameed Akhicry Niazi-Vs-Secretary,Estab.
Divn: Government of Pakistay and others.n
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2f ) It is to be roted that there are five other connected

Tlhe

-anpeals bearing- Ho. 562,563, 564,565 cnd 506 of 2002 flledv—ﬁy

‘ M/S abdur_pauf,Habid Rasool, Tbadullah,Ali - AKbar Shah and Bakh

Shahzada app eliants respectlvely and fixed for toaayu Asthe_‘

respondent department, pq1nts of law and facts 1nvclvedare s

. common in all the appeals, therefore, our tn1°-31"gle gudgment

sha1ll dispose of the instant appeal as well as the connected 5

-

appeals,referred to above.

v -

e - -

3,  The facts in brief, are that the appeilant wa. s app01nte
as PTC teacher by the competent authorlty vide order dated

2% .10.95. HP aqsumed the charge of his duty efter completlng

the reguisite formalities. Vide order dated 1,.2 1997 the

se;v1ces of the appellant were dispensed with, w e.f 1. 1 1997

Most of the aggrieved and affected employees ot the resoondent

depar tment had challenged the impugned order before this. Augus

-

pribunal anc consequently their appeals were accepted and the

individuals were reinstated into service with back tenefits.

. | ) ‘ '
The Hon'ble Supreme court of pPakistan hes laid down a dictum i

a judgment reported in 1996 SCMR 1185 titled "Hameed'Akhﬁar—

Niazi-Vs-the Secretary, pstablishment pivisicu,Govt. of pakista

and others" which ig reproduced below:

—

n1f the service Trlbunal or Supreme Court decides &

point of law relating o the terms of service of &
civil servant which covers not only the case of civil
servant who litigated, dbut 21lso of other civil servants
who may have not taken any legal proceedings, in such ¢
case, Yhe dictates and rule oI good govenmuce demand
that the benefit of suchk judgment by Service Tribunal
Supreme Court be extended to other civil servants who
may not be parties ® the litigation instead of compelli
them to approach the Service fribunal or any other
forum of law".

gince the appellant has jdentical case like other cases which

have already been decided by thi's Tribunal haviang similar fac

and lawv, thereloze, ne flled a departmental appeal ‘before
f'i'\)‘r\T\ (‘: r‘-‘i 1—\ D

‘..-4‘..“.




S reSpondeut No. 2 fﬂr COQSWdeIlnF nis case in view of the dictum
1a1d down by the Auﬂust Suprere gourt of . pakistan in the above
- “referred juigment, but the appeal was not disposed of withrin

the statutory pericd of 90 days, hence this a;neal.

4, Tﬂe grounds of appeal are that the principle‘ef law
" épunciated ip the aforesaid 1uaﬁmenu of the pugust Supreme
cour?t of Pakistan is apnlicable to sppellant's c&se€ becauce

© the matter is identica z1 and Gonbulpb similar facts and law;

-t that ipe decisiou of ¥he supreme Couru of pakistan is binding
on zil subordinates Courts under Artche 189 ¢© £ the Ceonstitu-

Lti@nﬁof Isiamic Republic of pakist an, 107% thﬁrefore, the
espondent dep’“tﬂevu was legelly Dpound to COn81aer the c;se
' ‘of the appellant in the line uf decided caées, but they dld not
’ ' dn SO with malafide intenticn anﬁ acted/an arbitréry mannef;~
that tne Aimpugned ﬂrder is illegal, sithout 1awfu1 authority
) ‘and against the prlnc1ple of natural gustlce as no notice was

‘ vlven +o the appellant before pes sing the meuuned 'sder end as

o]

~

_sucL he was UOL glve“ o Tair opportunity tTo deiend himself;
ﬁha the reSﬂonaorf depalt;eﬂ4 ss e2lso not followed the

antructlﬁns of the PrOVIHC’al Govcrrment contained in letter

‘ dated B2 1997 herclore, tholL aCtl on 1is 111egﬁi without

1awfal authority and of 1o legal effect and that tue appelldﬂt
‘nas oeen tredme& dlscrlmlnately vy the respondent deﬂartmeht‘

whicn is glarlng vlolatlsn Qf Article%Zb oi tne Constitution,

- - -

19{3. THe epPHLlanu 'S p;ayer is. thet on.acceptance;of'this

4, .¢-1-l
% qu,.__‘ e

,,' ppea;, +he _npugned ordar may be set aslde and he may be

‘J\‘i i o
w..l,, ;__'_‘_'"“;‘3 3 ..
R frelnstatcd ;nto uerv1ue u1th le Dack beref*us in ti@ line of
) L ,.,-.-\’ .' . R . 'y . g
“decdided cages .j“
“wa_ T : o
zA‘5f A--~_ Respovuents have filed chelr wr;tue reply and denled

- the Clalm ot the appellanto on’ tue BT qgnda thcc the aﬂpeol°

_*;mf ;A”were made pure*y on Gempurary- chlu_;.g as_st“p gap arrangement
LT L w:Lthuu’c observing the ’éo‘dlal'fo rmelifies,e “suckhs being: umré“ﬂ"d

'Tn rebuttal the dppellaﬂts

they“Were tﬂrhlﬂ ated £T om services

ey T AN
ook

‘ ;ore bed y t;me barred and tho the an. 1nt0ents 0¢ the~upyeltv.-~'



g ;;;f. S Sa- | |¢1

. .l .
have also filed their replicatious. '
6. arguments heard and record perused. j

. the claim of the appellants is that they were appointed !

2s PTC teachers by the competent authority on different dates,
but their services were terllnated v1oe the 1mnu~ned orders,

without anytnotice etc.

8. : The'claim of the respondent depﬂrtnent is thet the
appellanto were appointed as untrained FTC teachers oun temporary

basms/stop gap arrangmenu without observiug the codal formall—

- ties, therefore, their services were termingted.

g

9. Learned copnsel for the appe llant

a

argued that the EE I
appellants could not te penalized for the lapses of the depert- ;

meht. Reliance was placed on 1996 SCHR 413. It was agitated

that meanwhile some 0OI the teachers namely Muhamad Sajid and
Muhasmad Rashid etc. were reinstated into service and that d4 o

the cases of the dppellants are not different frol those

who have bteen reinstated into service by this Triburnal. Re ard -
g

S

3

j
lng llmltat on, reliahce was placed on the case af Mushtag- S
Ahmed'VS“EdUC&ulOn Department deolaea by this mrlbuna1 on

5 . 4 02002.

10.. . Learned P.P Tor ine respondents argued thet the’appeals

are. tlme barred and that the appellants have got no’ cause of
actlon.

11. The Trlbunal observcu that the appellcnts have baoed

’ tnelr clain malnly on -the Juarmenf of ‘the August supreme Court
_"of Pakistan reported in 1996 SCMR 1185 ,titled '"Hameed Lkhtar-
N1a21*Vs—Secret%ry,Establlshment Division,Government of

Pakistan and others". Citation {c) of-the seid judgment is

franroduced below for reaav reference:

", ..S. 4...COﬁot tutlﬂn 5T Pal 1bzan(1973) ATt.212—--

’ 7 ibunal P QU m surt_ .
Appeal to gervice TF oy SUpreme C '




fapﬁeilants_are at par with th cas

this Pribunal, Therefors, the agpeilants have made out’ ceses

- consigne d to the recoru. o Do T

-is condomed 1o tne interest of justice in the light of the

“Jjudgment passed'in case of Nush tag ﬁhmea,referred to zbove,

(fted appeals are partlally accmpteu. The 1r0uﬂned orders are
-.nereby set aside only to the extent of the present ap pelents

3a~and the Caseo are remanded baC to toe resp ndﬂnt dcgurtﬂent

-1aw. 1n the meanwhllv, 11 the appellants are rein

-5 -

O
o
4
ct

Effect—-If the Service Tribunal.or-Supreme C

oy

Z to the terms

F—’

decides a point of law relatin

]
H
o}
o}

L
£

o1 a civil servant which covers nct only the ca
L .
civil servent who litigasted, but also of other civil

“w

0]

5

‘servants, who-may have not~taxén any legal Uroceediﬁgs;
in such & case, the dictates and rule of good
zgovernance demand that the benefit of suCAZjuégmenﬁ
by Service Tribuna 1/ Supreme Court he extended ty other
civil servants, whé may not be parties to the litigé—

tion instead of CﬁmpelLﬁng ther t@_appro&ch'thélservice

‘mribunal or aﬁonther forum."

Ir the licht of the 01ted "uag”eqts of the Tribunél as well as
the authurltJ of the August Supreme Court of Pakistan,referred
to"above, the agpellants have valid cLaimu Muhammad Sajidlandiv
Mubdrmad Rashid ete.”who were also PTC teachers, were re-
;inétated.imﬁo service by this Tribumal. The cases of the

iready decided by

@

'S

8

‘for "indulgence oi the Tribunal. Delay iwu filing the appeals

~12. © Resultantly, the instant appealvas well as the connec—

for”a,tho nugh scrutlnv ara re-consideration 1n.accordance.w1thw

T

U)
c..‘_
an
ct
D
e

-
service with,baog benef;ts. No order as te msts. Plle

,\. .
ANNOUNCED . -~ =~ - _ S NG
1.8.2 el (ATDUL SATTAR FHAT
11 K 2003 K (&3 CF—AIFL_'AI‘: ‘
i'-‘!"’:{?"-‘: \. - :'\ h‘r‘m\ CG?Y : AM‘ &
. (AZMAT BAKIF uRﬂ.P.’h

. MEMBE!
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IN THE SUPREMIE COLIRT O.‘ PAKISTAN
(Appellate Jurisdiciion)

A'n'ne" C

Present: -

Mr Justice M u]m’n;had' Nawaz Abbasi .
Mr Justice Fagir Muhammad Khokhar T

Civil Petition No. 655-P to 660-P of 2003. g

(On appeal [rom Judbmcnl dated
11.8.2003, passed by thc NWID
Service  Tribunal, . Peshawar, in-
Appeal No.561 to 566°0(2002).

Exceutive District Officer,
School & Literacy (L dumlmn) Dir Lowu

and others, ...l’giilinﬁuré‘.
‘ 3
RN “Vcrsus
k. Zakir Hussain (in C.P. ()55 P/03)
2. Abdur Rauf (in C.P.656- P/OS)
3. Habib Rasool (in C.P.G57-P/03)
4. Abadullah (in C.I".658-P/03) “'-:
5. Ali* Akbar Badshah (in C.P.659-P/03) :
6. Bakhat Shahzada (in C.P.660-P/03) el
e ...Respondents.
For the pelitioners: Haliz Aman, ASC. q
: Ty
For the respandents: Mur .i{hdshdil Khan, ASC.
Date of hearing: 18. 112004 L :'1:' |
.ﬁé'l)ﬂ:M ENT

FAQIR MUIIAM MAD KHOKHAR, .i.—'l"hc

petitioners seek fecave to .mpml from judgment dated 1. wom
passcd by the NWET .‘\‘crvicc’ 'l'ribunal, Peshawar (i‘\crcnmﬂcr rcfcrrcd

to as the lnbun ) i Appes 1l~. No.561 (0 506 of 2002
4 TT,JST“ i

uuv)r 15t R v
upr‘. T (e S 2
%% ]"ﬁ e




-~  Cresspoiac 20
;oo " . P
7 LG 't . ap—
7 . o ‘
rr" —. 4 5 ‘ o
' ) 2. The respondents were appointed as PUINC tcachers i the

year 1995, Their services were dispensed with on 1.1.1997 along with
i :

some other teachers who were stmilarly appointed. The other P1.¢

teaéhcrs' movcd the “Iribunal whosc appculs were accepted. The

S
' i

1cspomlulls filed service- Al,pccxls \vhlch were  allowed by the

Trlbumi by the nnpug:,ncd fudwlmnl dalcd 11.8.2003. tence these

.',, ER ¢
v

petitions for leave to appeal.

"3 The learned counsel for the petitioners argued that the

respondents were not properly appointed as the cssential codal
requirements - were not satislicd. Their appointments were made on

b
I

temporm'y basis as a stop gap arl'angémmlt. It was further contended

th'it thc tcsponduus did not posscss thc, requisite qualifications for the

L. l C post at th lmu, of their ap[mmlm(,nl and of lunmmllon ol lhur
-scrvjccs. . | .

b e § .
4, On the other hand, the learned counsel for the caveat

argued that the cases of the respondents were identical witl other

teachers who had already becen reinstated in service by the Fribunal.

We have heard the learned counsel for the partics at some

Lo

length and have also gone through' the record. We find thal (he

13
el

'I'rib'li.mu! has already remanded ih(, jcases ol the uspcmduns for

lhomugh ser ulmy and re- LO].\P(ILIJUOH I)v the departiiental authoritics

W

in acecordance with law. In our view, lh¢ impugncdjudg,zm-nl does not

suller from any lepal mfirniily so as-{o warrant interference by thi

n"

-
-E"\"'ﬂ-:‘..‘_.-n .-

o e A

N e e e ——— e - &
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' Court. No substantial question of law: of public Importance 4 j 1 “
envisaged by Article 2!2(3} of the Is !amic Republic or Pakistan is :

- r .
involved in these ])LI](IO‘L’) ‘ :

- 1,»

|
6. For the fo:%om&, reasons, we do ngy f'nd any merit in ' o

\

,, 3

- thcsc petitions which “are dlsmlssed and leave (o appeat s refused

accondmgly However, the qucstion of grant “or n{hc:wm of back

: i .bcnchls to the respondents fo: h(, inlervening beriod would de Jéﬁd !
! N . I é { 1 ;
\?n (he ncsh dcusmn of the dqm:lnmnlal authori :tus i
o | 5 Y (/ /5/479 oo
- I
- | :
/é/ ;“‘7/’*’ /‘ff@nk/%/m ‘W o
1 ) i.
Ceatittad to ba true copy :' ' ’E:
: :

L | o pree our,'?ﬂf
; . Islamabad the Ms_nwlygu
18" I\OVLnlbu 2004, . :

3
&
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/ | OFFICE OF THE
/ DISTRICT EDUCATION OFFICER (MALD) A””@
: DIR LOWER AT TIMERGARA.
- Mail: dcomaleciirlm\_ve}"@qrnail.com Tell: 0945;9250.091 -82
4 No._ = /Duted Timergara the_ —7/2019 : Cor

OFFICE ORDER

A
Cons_guen%le recommendation of ﬂlf,/commxttee made in thc light
of the orders of the August court vide CP No. 655-660/0f 2003 dated 26.11.2004 and letter of the
Finance Department NO. SO (PE)5-19/Reinstate./10/vol.v dated 7.6.2012. :

* your joint appeal with regard to grant of back bencfits for the
intervening period has been examined and declded to be regretted ,becausc your initial
appointment was made as stop-gape arrangement. Morcover, you were hpldmg the post of
PST on temporary basis and at the time of appeintment, you also did not: possess the
requisite qualification, prescribed in the policy”.

Hence the intervening period w.e.f 24.02.1999 to 09.12.2004 in respect of the following

teachers is hereby treated as leave without pay. .
]
Abdur Rauf khan SPST GPS Kotky Shahi Khel.
Ibadullah SPST GPS Damtal. )
Habib Rasool SPST GPS Toor Qila.
Ali Akber Badshah SPST GPS Kandaro Arif.
- Zakir-Husain SPST GPS Charmango. .
Bakht Shahzada CT GHS Kambat. -

R

(GHULAM NABI KHAN)
‘ District Education Officer
A T (M) Lower D1r

Endst; No._// Z 90 /(7 gated TlmeIgara thc o 3/ _Z_/_/ 70/ ?

Copy of the above forwarded to the.
1. District Accounts Officer Dir Lower. ™ ~.. ~
2. SDEO (M) Samar Bagh with the dnccnon to make propcr entries of said leave in service

. book of the teacher concerned. - :

3. Head Master GHS Kambat.
4. Official concerned. '

. A . ) —
SR ' .
v: Y . ———'-—“'__‘—-—-
.i:“ ;. H | - ‘ et v .
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Subject:

e

. The Director,
Elementary & Secondary Education,
Khyber Pakhtunkhwa Peshawar.

DEPARTMENTAL APPEAL/ REPRESENTATION U /8

. 22 OF THE CIVIL SERVANTS ACT,. 1973 AGAINST

HE IMPUGNED ORDER _DATED ' 08.11.2019

PASSED BY THE DISTRICT EDUCATION OFFICER

(MALE) LowER DIR, &HEREBY HE DID NOT GRANT

© THE BACK BENEFITS TO THE APPELLANT FOR THl'

INTERVENING . PERIOD : LE.' 01.01.1997 TO
09.12.2004. '

Respected Sir,

1.

| _
That the appellant was appomted as PST Teacher

way back ‘in the year 1995. (COPY OF APPOINTMLNT

ORDER IS ATTACHED). | ot

That later on, vide O(Zder dated 13 02.1997, mc ’

services of the appellant were: d1spensed with, the

aforesaid order was challenged by the appellant
before the Khyber Pakhtunkhwa Services Tribunal at

Peshawar, vide Appeal No. 562/2002 which was’

allowed by the Hon’ble Tr1bunal v1de order dated’,

11.08.2003, whereby the- appellant was re-instated

with all back benefits, - however, ,his case: was

‘remanded back to the Department for a thorough

scrutiny and re- conS1derat1on (COPY OF JUDGMENT I8

ATTACHED).

/9/«*'/7

r_—\
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That later on the judgment/ order of the Khyber
Pakhtunkhwa.' Services Tribunal was challenged

period was also entrusted to the departmental
" authority. (COPY OF JUDGMENT IS ATTACHED).

That the aforesaid ‘matter was pending for almost

fifteen long years and/now vide impugned ordcr

01.01.1997 to 09.12.2004 has ordered to be treated
as leave without pay. (COPY OF IMPUGNED ORDER IS
ATTACHED).

That due to the aforesaid impugned order dated
08.11.2019, the office of Abcountgant General,
Khyber Pakhtunkhwa has started re-fixation of his
pay in which the increment already granted to the
appeilant for the intervening period is likely to be

withdrawn.

. ‘ : J _
6. That the impugned orde}/ dated 08.11.2019, whereby
the intervening period was treated'as ‘leave without
pay and withdrawal of consequential benefits is

subject and thus irieffective upon the rights of the
| appellant. ‘ : ‘

7. That appellant has been treatedjw_ith éliscrimination
as his other colleagues, namely Muhammad Rashid
and eleven, (11) others have been awarded all the
‘back benefits and the same has been ';denied to the
appellant. ' ?

-y

D:\Faizan DATANMuhammad liaz Khan Sabi Adv\bdur Rauf Departmental Appeal to Director ESSE docx

before the Apex Court, tﬁrough C.PiNo0.656/2003,
where the appeal was dismissed, however, the issue

of deciding grant of back benefits for the intervening .

dated . 08.11.2019, ‘the intervening period i.e.

illegal, unlawful, against the Rules governing the
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It is, therefore, prayed that by aecebting this P
departmental appeal/ repreeentation the impﬁgned |
order dated 08.11.2019 passed by 1the D]S'Lrl(t-;{' g
" Education Officer (Male) Lower Dxr’ may be set ’lsuj(,

and consequently, theZ 1nterven1ng perlod e, S

01.01.1997 till 09.12.2004 may be treated as leavo R
with pay and the authorlty be d1rected not - to
withdraw the benefits already granted to the; R

- appellant.

Dated: 28.11.2019
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) Abdur Raufgﬂ 140//4
o , ":S/o Abdus Satar: . ';:_
/ - | PST Teach.er; [

Appellant. .' -
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Date of instii;;ution
Dyte of decisicn coo

| S
Mohamrad Raghid $/e Mohammad Fagir,

PPC, R/0 Village samarbagh,
District Dire

i

: . VERsSUS

Government of NWFP through
Secretary Educédtion, Peshaware

2. Director Education Primary, "
' NWFP, Peshawars ' o &
| 3. District gpducation Officer, A : ‘
(42 le) Primary,Dir at Timergarao oo Respondents
. mr;KhushdiliKhan; . ‘ o
; Advecateo ! . s+ TFor @appellant
" . Mr.sultan Nehmewod, 7 o
Addl: Gevt.Pleader, Fer respondents
MreKhan Altbar Khan, : ' e Chairjl'lillan
MreMuhammad ghauka t. ‘ e Memb et
: SRR
é,:' . ' ’ : o - ( : . ',t .
L ; ' , JUDGMEN T “
r;: f :i ' | L ' .
v ’ KHAN AKDAR KHAN,CHAIRMAN
. filed by
B

Thig appeal hag

e en
rMonammad Rashid appellant, u/s 4 ot the"NWFP Service
I3 A ‘;
Trivunals Actl, 1974, fer his reinstatement in'tbl'_;servjice in
ol 5 . - . .
Teyper ot N . . - .’ . . | . .
! Tx&?n View o § the judgment ot the Hon'ble Supreme Court of takigtan
I P ) : - ’ ) )
R '%:{Ex eparted in 1996 SCHR 1185, titled "Hamsed Akhtar Niazi-Vse
t ® Lo ‘
. ir;.»‘_\ N the Secretary Establlanmcnt
- > 2%
1 L

Divigien, Gove. of Pakigtan & othe
It is te be moted that there 2re ether

15 cennected




. / . ;
v,// 2
- — L P . . — .
VA - A\ Sy appeals fixed for teday. Ap the respondent departncnt, points
" - - gf'°1 law ‘and facts are gemmen 1n all the appeals, 80 sur this t
."'.. 31ng.!.c Judyment ghall” dlsp@se of the instant ﬂppeal A well
1 as the qonnacted appeals, detdil of which is as under:
57 1. Appeal Noo 1296/2000,kamal Khan-vg-Govt., of NWFP Bducation |
N : ‘ B De pirtpent, Peshawar &
ST S Lo s otherg," "
= ;1 'f éj"2. Appeal No . q297/2cob,ShamsherAli-vG- -do - : .f
‘h5"3; APpeal No. 1298/2000,paulat Jan -Vg=- - do -
.{; s Appeal No. 1299/2000,Momin Khan -Vs=- - do -
0 5¢ Appeal No ., 1300/2000,pRana tuliah -Vg- - dn -~ ‘
oot ' "{‘6. Appeal No. 1301/200?,Faz&1 Razig-Vg~ -~ =~ do =
Iﬁ.?. Appea&l No. 1302/2Q00.Khuda Yar «Vg= - do = i

5+ Appeal No . 1303/200o,ﬂidayatullah~Vs- - do =

4 9. Appexl No. 1304/2000,Riazul Haq -Vs- = do =

..+ 10 cAppeal ‘Noo 1305/6000 Khan - Monawmnd-v~~ - do -

i

"~ 1TeAPpeal No. 1306/2000,5aid Umar Ve~ =~ do =

.o

'&j120Appeal Ne o 1308/200693u1tan Hoh#mmad-V3~- do -~

o

JAMLTE

SAmY

v

S

- © 13.APpeal Moo 1356/2000 ,Kamran “Vs= = do = :
" i ~ 5 i
b . TheAppeal Ne.o 1357/2000,Mohammad YR qoob=Vs- de = A

I . n .‘:‘f
'"L15¢Appcal Nee 1373/2000,Honammad AfzR)1-Vge -~ do .- éé
! . . T . S -~ . N . . - :.\‘i-’}'

PN

"3 The facts of the c2se &g averred in the memoa. of

I

;'8 ppeal are that the aﬁpell&nt pessesses the pregcribed

oy resui site ouaLlllcatlon for the post of PTC (Annexures A1~
é.AB) and was appoin ted ?s such on stop g&p arrangemant and

| posted at GPs.Lahnr‘saéﬁrbagh vide order dated <7.8.95.
,Thc comvetent authori ty tnen passed 2n order dated 31 .12:3:»95
'i.thereby the gervices ogzihé appeliant were retained

: &
contlnued/as such he serveu the department for more thas

: i
A

tvo years centznuously wltnout any break. Relevant copiss
3,a1g Anncxurcs B & C rn.pectively en the file. The appeliant
\ Joined scrvice and assdmed duty after fulfilling fhe

hisg
rcqulqlte formalitieg and ag such/service book was algo

ﬁvﬁalntaln~d by tne responﬁent deparimen t (nnncxuré~D). The

sed aAn order dasted

T spondent depar tment ha° later
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‘Ehercsy the gervices of the ap aelLant alongu bh other

.
L et RS ok

Qﬁre termineted weeof 31072495 (Annexure-%)e That recently |

ihis Hon'ble T .ibunal has deLivered 2 chidn of judgmentg in

whlch identical quest:ion of law and facts have been GerueO. L

i
'The appﬂllant naxs also a slmllar c2se of identical point o7f
_;;w. s0 he h;s got the right to inveks the jurisdictron o7 - | ;
‘£ﬁis.ﬁ0n'ble Trinunal in ;ight,of the judgment of the HOn'bl; 1”
Supreme Court of Pakistngifchrted in 1996 5CMR page 1185, ?
the relevant head note thér;of is reprod&ced belows ;

.y

e "If the gervice Tridunal or Suprems Court cecides

O3]

L

T

Lo

& point of law relating to the terms of gervice

S,
Rt ——
Y
T

e . of & civil servant which coverg neot only the cage
L

L

N . of eivil. mcrvant who litigated, but alge of other

'c1v11 servants, who m&y have nst taken any legal

: 73ﬂwnﬁnﬁd4wrnq ER MU W B AR eriw i TR RS GHE At ¥ B
o+ . of geod governance demand that the benefit ef such

7‘ ' o .r Judgment by gervice Tpibunal/sugreme Court be

TS e e
T AT e

e ."Q. extended to %other civil servants whe may not be

w;;/ T - parties to the litigation ingtead of cempelling

"
. F—

Yoy i them -te anproﬂch the gervice 4ribunal or any other

C ?erum of lawme .Qannexures F,G & H)o

The appellant, therofore{{iiled a departhental appeal dated
- : 9,2.2000fbefor¢ responddnf Ne «2 for consgideration the sane
in view of the cited judgment, but it was not disresed of

within the statutory p°r10ﬂ of 90 daws (\nne\ure-I) hence

}

this anpeﬂlo

1 =

’: -

w

'4. The grounds of R"Rppeal are that the appellant hasg
K "

1dent1cal cage to be con: 1aered in the line of deciged Cadges

this Hon 'vle gervice Tribunal for reinstatement in viey

d?vthé cited judgment of the Ilon 'vle Supreme Court of Pakigtén

fgr ghich the respondent d@;ﬁrtment is bound {o do se; that

s the appellant was appointed by the cempetent Autherity afteér i
R :/ ' v
= cbserv1ng cocdal fcrmulltlea, that the impugned order dated .
AN gne
o . [
M - ' '

& Y dc?o?o97 is invalid as the same has becen iagsed in glaring .

¢ K . . L -

b, N i " X . R B
7 vielation of lawy and rules on te sub ject, hence not tenable ;4 Eg
- = N . .. TR v
- - . o

X that the appellant wes cmdamned unheard ag the impugh od wrder 5,
N : ’ s

o . N . . T

! _‘2'. . . . . . . e . . s .

T ~~¢' Das veen passed at his back without providing any chance of

47
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T
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5
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. - 'f&efenqee‘Thejapﬁellant”sfﬁrayer is that on accedtance o7

o - Tthe appcal,AtEc rcspondent departme nt ma .Y be dirvected ts

eensider his cage in v1ew of the aforecu d judgmcqts and

Hé‘may be reing batod in service with 211 back pepesit

Respondentg uerc“oerVed ®nd [ilad theirp Tenly in

R L oh Tk g hm Wean Ath beE Khel mines Fhe wisotionpngif ny

tﬁé appell«nt Mas mdde without etserving the cogdal formr 1i-

. ieg, hence hig 5ervlce Were digspensed Wit /terming teds
" . 1

6% argument s heard and recerd reruged.
;i ST .

" : s A
o . B

AT “The Trlbunal obscrvc that gince the peint ]t igsgue

' h&o been dec1ded once in de etail 4in sinilapy natum 01 Cidse

5 »

‘bearlng No° 1824/2000 y titled "hubhtaq Ahmed - Vb-vducation

Departm°nt” on 5.4,2000 apjg that cage was remanded by thig
! S Tfﬁbunalfto fhe depgrtmentICOHCerned for reconsideration

:1n accodancv wlth law by'aééepting the appeal pPartially,

bherofore,.ln the lntereut of Juetlce without g2ing inte

‘} further detaﬁl of the mehlts o f the cag ey the instant appeal

-
)
i K

-same manner ‘We, theérefors: 'rcmar

well as the cennocted appehls Are 2lso decigded in the

d the pregent Appealg of
ﬁs\\ the appelldnts te the reopondent denar

N

\\Jthggga@c in the light of thg Previous judgmen ¢ of thig
z;?Ti§unﬁl %8 well as cited Judgnent of the Hontble &

\
2$court sf Paklstant and 1nﬂtructlons of S&GAD dat ed
™S ¥

\ghla cerdance with law., In the meanwhile all the appel;

tment to re- ~COoNgidey

iLants

aregreihstated in service with gervice benerits ang the

,:Ne‘alt;rre Ppa&rtially acec epted. Learnqa

for reConsldnratl»h by the Testondent de

artﬁes Are, however, lerft tﬁ bear theiy
: P . &
o cons@gned to the recerg,

i T AEn OUI\C“D
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Ig febuttal thc aﬂrelT nt ‘has alge suomitt.d hig replication,
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WAKAE;ATNAMA 32-
& - (Power.Of Atforney)

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIEBUNAL

(Petitioner)

| Medd E ha. - | (Plaintiff)

(Appellant)
({Complainant)
{Decree Holder)

YE ED SUS
7{ : 52; , (Respondent)
?M@L"%g .................................... (Defendant)
(Accused)
(Judgmem‘ Debtor)
I/ We,_ The undersigned O/l% in the above
)
noted Sevi Ce 0"%@@/(/ , do hereby appoint Mr. Muhammad

ljaz Khan Sdbl & Adnon Aman, Advocates to appear, plead, act,

compromise, w:fhdrow or refer fo arbitration for me/us as my /our counsel in the
above noted matter, without any liability for their default and with the authority to

engage/ appoint any other Advocate/Counsel at my/our matter.

Attested & Accepted By. ‘ Slgnoa‘ure of Execu’ron’rs

/// ;‘”’

Adnan Aman (bc-1¥3<4253)

Advocates High Court, Peshawar
B-15, Haroon Mansion, Khyber Bazar, -
Peshawar Office: 091-2551553

.............................................................. (Applicant)

P E
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(2)

" /f\ : u~ORL I‘ HE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 4310/2020.
MR. Abdur Rauf Khan.

1.

........ Appellant

VERSUS
'Director (Elementary & Secondary Education), Khyber Pakhtunkhwa

Peshawar.

2.

7L~

District Education Officer (Male) Dir lower at Timergara.

3. The Government Khyber Pakhtunkhwa through Secretary

4.

Elementary and secondary Education at Peshawar.
District Accounts Officer Lower Dir.

(RESPONDENTS)

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS, 1,2.and 3.

RESPECTFULLY SHEWETH:

PRELIMNARY OBJECTIONS:

1.

o v kW

P w N

The appellant is not the aggrieved person with the meaning of Article 212 of the
constitution of the Islamic republic of Pakistan.

The appellant has concealed the material fact from this Hon! Able Tribunal, hence
liable to be dismissed. |

The appellant has not approached this Honorable Tribunal with clean hands.

The appellant has filed the instant appeal on malafide motives.

The instant appeal is against the prevailing laws & rules.

That the instant service appeal suffers from laches, hence not maintainable in the
form.

' ON FACTS.

Correct up to the extent of the appellant appointment, hence need no comments.
Correct and needs no comments.

Correct and needs no comments.

Incorrect hence denied and further stated that the case of the appellant was forwarded
in time to the worthy Secretory Finance to examine it in the light of C.P.No. 655 to 660
of 2003 dated 7-6-2012. The Finance Department had rejected their appeal with the

remarks,” your joint appeal to the grant of back benefits for intervening
period has been examined and decided to be regretted, because your
initial appointment was made as stop-gap arrangement. Moreover you
were holding the post of PST on temporary bases and at the time of
appointment, you also did not possessed the requisite qualification, -

prescribed in the policy.” The appellant malafidely got the benefits for which he
was not entitled. During pay and fixation party visit in 2019 to Dir Lower, pointed out




that the appellant had availed back benefits W|thout the approval of the competent
authority hence needs clarlflcatlon In the response of Fixation party observation, DEO
(M) issued order vide. No. 788 dated 08/11/2019 regarding clarification of the
intervening period w.e.f 24-02-1997 to 09-12-2004 and the period was declared as
leave without pay. ‘ --(Annex-A and B)

5. Correct and needs no comments.
6. Needs no comments.
7. Needs no comments.

GROUNDS:-

A. In correct, the office order dated 08-11-2019 was made in the light of the
observations of the Fixations party and in good faith ofthe appellant as his
service w.e.f 24-02-1997 to 09-12-2004 was made connected and leave
without pay for the period was granted.

B. Pertains to record hence needs no comments.

C. Incorrect hence denied.

D. In correct hence denied. It is further stated that in the light of C.P No. 655 -660 of
2003 the case was forwarded to Secretory Finance for clarification of the claim of
back benefits for the intervening period which was rejected vide SO. Finance
NO.7-6-2012. His appeal was address well in time by the Finance Department.

E. Above para D may consider as reply to this para.
F. Incorrect, hence denied.

G. The respondent department will, if allowed argue more at the time of hearing.

It is therefore, humbly prayed that on acceptance of the above submission,

the instant Service appeal may very graciously be dlsmlssed in favor of the
answering respondents with cost.

SECRETARY J/m ECTOR
GOVY: KHYBER PUKHTOON KHWA ELEMENTRY & SECODARY
ELEMENTRY AND SECONDARY DEPARMENT EDUCATION KHYBER PAKHTOON KHWA
(Respondent No.3) {Respondent No.1)

DISTRICT EDUCATION OFFICER

DIR LOWER AT TIMERGARA
{Respondent NQ.Z)

‘\\ :
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M‘}r : [;J.‘-Il tuu'y* '_'ba!j i
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mr\;q

OFI ICE OF THE

DIHTR ICTT EDUCATION OFFICER (MALE) A”ﬂ :
"DIR LO'WER AT TIMERGARA L - T y
1:- Mml dcomaledrrlowequmaxlcom Tell 0945 9250081 8" : 3 / L

NO--,~ A [D'ted T1mergara the —-/1—6/2019 -'-:':ﬁ: T

OFFI C‘ E ORDER

#

Cons_quent ‘the recommendatlon of th[comrmttee rnade in thc hght
of the orders of the August cotirt vide'CP No. 653-660/0f 2003-dated 26.11 20.‘04 and letter of the
Fmance DepartmentNO SO (PE)5- -19/Reinstate J10/vol.y dated 7.62012. . . -

“yourjoint 'lppc‘l[ with.regard to. gr'mt of back bcneﬁts for thc
mtervenmg period has been ex'lmmcd and declded to be- regrettcd because your. mrml
appointment was made as stop~gapc arrangement Moreover, you were hpldlng the post of
PST on temporary basis and at the time of appomtment, }fou also d1d not possess thc o
requxsxte qualifieation,. prescnbed in the policy”. o

' Hence the intervening period w. e.f24.02.1999 to 09. 12 2004 in respect of the followmg, T

teachers is hereby treated as leave wrthout pay . :
E
Abdur Rauf khan SPST GPS }\thy Shahl Khel '
Ibadullah SPST GPS Damtal..

Habib Rasool SPST GPS Toor era

Ali Akber Badshah SPST GPS Kandaro Anf
Zakir-Husain SPST GPS Charmango

Bakht Shahz.ada CT. GHS Kambat

N L D L N

(GHULAM NABI'KHAN)
District Education Officcr
T T (M) Lower Drr '

Endst No..- o % DatedTlmelgarathe 9 / Z{ / ZQZ? __\7

Copy of the above forwarded to the. \

L. District Accounts Officer Dir Lower. ™ -.__. - D o

2. SDEO (M) Samar Bagh with the dlrecnon to make proper entries of saxd leave inservice .
boak of the teacher concerned. -

3. Head Master. GHS Kambat

4 Ofﬁcnl concerned

istrict Education Offider ~ .~
M) Lower Dir.. = -~

‘NJQ
i il ;

i v..h..‘

e ]

¥
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" GOVERNMENT OF NWFP
ELEMENTARY & SECONDARY EDUCATION
DEPARTMENT
No. SO(PE)5- -19/Reinstatement/09/Vol.Il -
Dated Peshawar the 07 01-2010!

The Director - | . g
Elementary & Secondary Education S
NWFP, Peshawar. !

a8

Subject:- GRANT OF BACK BENEFITS TO ZAKIR HUSSAIN PST &

ﬂH_E&S: ,
" s I am directed to refer to your letter No.3362/F.No. 47/2003/ST/AD l -
(thxgatton) dated Nil ori' the subject noted above and to state that the case |
was referred to the Fmance Department which has returned the case with the
observatlon mentsoned in their letter No. SOSR-111/FD/8-16/09 dated 31-12-

09 (copy enclosed). '
2. It is therefore requested that the points raised by the Fmance

Department in their above letter may be clarified immediately for further

[}

. t
processing the case. _ :
' - S B

(ARIF JAMIL) _
SECTION OFFICER (PRIMARY) '

Encl. as above.

e

% g{ /....
' - PA o Deputy Thirestor -

(F.)t ‘F -‘-? "(NS ol t'.l
Literacy WP, Peshawar

A e
) o—w .

. ',"..v"‘“ "._'




Office of the

District Accounts Offzcer
Dir Lower at Timergara.
Phone No. 09459250143

V%@.‘s’
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Appeal No. 4310/2020
Mr. Abdur Rauf KRam.......ccueeiiriricrinniiiieiees i cseeeeeseeeeeeeeee e ;..Appellant

Versus

Secretary to Government of Khyber Pakhtunkhwa Elementary & Secondary Education
Department & others....... Respondents

Parawise Comments on behalf of District Accounts Officer D1r Lower at Tlmergara Respondent

'No4

Respectfully Sheweth,

- The comments already offered by respondent No.l to 3 may also be

* considered comments by the of Dlstnct Accounts Ofﬁcer Dir Lower at Timergara respondent

No.4
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é‘l'!"()l LHEMONORABLE ICIYBER ALY JLTLRISIIVA SE ](\'i(["'RH'U AL PESHAWAR
SOSERVICEAPPEALNO. 431072020,

MR Abdur Raufl Khan,

........ Appellant

Director (Elementary & Sectondary Education), Khyber Pakhtunkhwa

Peshawar,

2. District Education Officer (Mafiye} Dir lower at Timergara.
3. The Government Khyber Pakhtunkhwa through Secretary

Elementary and secondary Education at Peshawar.

4. District’'Accounts Officer Lower Dir.

(RESPONDENTS)

3+
-

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS, 1,2. cmd 3.

RESPECTFULLY SHEWETH:

PRELIMNARY OBJECTIONS:

L The appellant is not the apprieved person with the meaning of Article 212 of the

constitution of the Islamic republic of Pakistan.
The appellant has concealed the material fact from this So cnl tble wouna! hence
liabie to be dismissed.

The appellant has not approached this Honorable Tribunal wivh ¢ lean hands.

. The appellant has filed the instant a appeal on malafic * otives,

. The instant appeal is against the prevailing lavws & rules,

. That the instant service appeal suffers from laches, hence not maintainable in the

~

(v

FoN

- form.

ON FACTS.

Correct up to the extent of the appellant appointment, hence niced no comments.

Correct and needs no-comments,

Correct and needs no'comments.

Incorrect hence denied and further stated that the case of tho appellantwas fonwarded
in time to the worthy Sacretory Finance to examine it in “ha light of C.P Mo. 655 to 660
of 2003 dated 7-6-2012. The Finance Department had relectec their appeal with the
remarks,” your joint appeal to the grant of back be ‘”E"“.:S for intervening
period has been examined and decided to be regretted, because your

initial appointment was made as st op-gap arrangement. Moreover yvou

were holding the post of PST on temporary bases and at the time of
appomtment you aiso did not possessed the recuisite qualification,
prescribed in the policy.” The appallant malafidely got the aenefits for which he
was not entitled. During pay and fixation ¢ party visilin 2019 to Dir Lower, pointed out

-




» that th ¢ appe Hant had availed h‘,(.\ benefits withoui the approval of the competent
y authoutv hence needs clarificati 1ihe rechonse of Fixation pary observaiion, DEO

tn\ﬂ issued order vide. No. 788 dated 08/11/2013 regarding clarification of the

O
intervening period w.e.f 24-0

7 PP R .
’ 1997 to 09-12-2004 and the period was declare
leave without pay. --(Annex-A and G)

5. Zorrect and needs no commeanis

Meeds no comments.

N N ]

Needs no comments

GROUNDS:-

A. In correct, theoffice order dated 08-11-2019 was made in the light of the

faith cf the appellant as hi

observations of the Fixations pariy and in 5004

service W€ = £24-02-1997 to 09-12-2004 was made connected and leave:

Q.

| without pa\,/ for the period wes grante
| B. Pertains to record hence needs no comiments.

C. Incorrect hence denied

D. In correct hence denied. It is further siatad that in the light of C.P Mo. 655 -660 of

2002 the case was forwarded to Secratory Finance o clarification of the claim of

. back benefits for the intervening period which was rejected vide SO. Finance
NO.7-6-2012. His appeal was address well in time by the rinance Department.
. Above para D may consider as reply to ihis para
l ! H i

F. incorrect, hence denied.

e Moic

~r

he time of hearing.

928

_ Itis therefore, humbly prayed that on acceptance of the above submissio
the instantService appeal may very graciously be dismissed in favor of the

answering respondents with cost.
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GOV KHYBER PEAITOON KHwWA s / STRY & SECODARY
ELEMENTRY AND SECOMDARY DEPARNENT _;U{‘ml WO HHYRER RPAKHTOON (SHWA

G. The respondent department will, if ailowec arg
{Respondent No.3) Rasgpondent Mol O
|




QBEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL PESHAWAR

Appeal No. 4310/2020
Mr. AbdurRauf ............. Appellant

Versus

» Secretary to Government of Khyber Pakhtunkhwa Elementary & Secondary Educatlon
‘Department & others....t....Respondents

- AFFIDAVIT

I Jamil Shah Senior Auditor Ofﬁce of the District Accounts ofﬁcer Dir’
lower at Timergara do hereby afﬁnn and declare that the contents of the accompanying Parawise
comments are true and correct to the best of my knowledge and belief and nothmg has been

concealed from thlS Honorable Court
ﬁ/&%ﬁ

Jamil Shah,

Senior Auditor,

Office of the District Accounts ofﬁcer
Dir lower at Tlmergara




