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* EFORE THE KHYBER PAKHTUNKHWA-SERVICE TRIBUNAL PESHAWAR

- ey o ) Service Appeal No. 6564/2021
Date of Institution 11.06.2021
Date of Decision 21.09.2021

Imran Khan S/O Sarfaraz Khan R/O Kabir Kala, Sabir Abad Tehsil
v& District Karak. |
(Appellant)
VERSUS

Government of KPK, through Chief Secretary, KPK Civil
Secretariat, Peshawar and four others. N

- (Respondents)

Bashir Khan Wazir, :

. Advocate . ...  For appellant.
Muhammad Adeel Butt,
Additional Advocate General ... - For respondents.
AHMAD SULTAN TAREEN ..  MEMBER (J)

ROZINA REHMAN MEMBER (J)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The relevant facts leading to filing

6f instant appeal are that father of the appellant got retired from
Irrigation Department as Class-IV, where-after, the appellant was
appointed by the competent authority consequént up_o;1 the approval
of Departmental Selection Comm:ttee on the post of Driver. In the .

meanwhile, the Deputy D:rector (P&C) Small Dams Division Kohat

issued cancellation/withdrawal order dated. 0‘7.10.2019' vide which
appointment order of the appellant was withdrawn. He,'-therefore,
filed writ petition which was dismissed, however, the appellant was

allowed to seek his remedy as provided under the law. The appellant .
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then filed departmental appeal -which-was not responded to, hence,

the present service appeal.

2. We have heard Bashir Khan Wazir Advocate for appellant and
Muhammad Adeel Butt learned Additional Advocate General for the

respondents and have gone through the record and the proceedings

' of the case in minute particulars.

3. It has been contended by the learned counsel for appellant
that the impugned orders are wrong, illegal against law and facts as
fundamental rights of the appellant were blatantly violated by the
respondents who was denied his d‘ué rights under the Cohstitution of
Islamic Republic of Pakistan, 1973. He submitted that the
appointment of the appellant was made in the light of 100% quota
reserved for the rétired employees’ sons, where-after, he submitted
his arrival report after proper médical examination but his order of
appo.intment was withdrawn for the reasons best known. to the
respondents. Lastly, he submitted that the appellanf was
dfscriminated- and the respondents violated Articles-4, 25 & 27 of the
Constitution of Islamic Republic of Pakistan, 1973 as no show cause
notice was served upon the appellant nor charge sheet and statement
of allegations were issued. He never remained absent and was fit for
duty in the light of medical certificate issued before his assumption of

charge.

4. Conversely learned A.A.G who relied upon the comments
already submitted by the respondents before the Hon’ble Peshawar

High Court, Peshawar in Writ Petition No.1399/2020, argued that the




~

\

3
appellant was appointed‘,withou_.t-;any,i_fs and buts who had concealed
his inability of driving and that he was not an obedient Government
servant. He submitted that his previous trauma/accident has rendered

him ineligible for the job.

5. Perusal of record would reveal that wupon the
recommendation of Departmental Selection Committee and checking
of record for appointment against the post of Drivgr (B.I5.S-06), Imran
Khan, the present appellant was appointed vide order dated
16.09.2019 of Deputy Director (P&C) Small Dams Division Kohat. He
was mediéa_lly examined by the Medical Superintendent of D.H.Q
Teaching Hospital Kohat and in this regard, proper medical certificate
was issued, where-after, he submitted his arrival report but just after
few days, his appointment order was withdrawn/canceled by the
Deputy Director vide order dated 07.10.2019, .wherein, different
allegations were leveled. Admittedly, no show cause notice was issued
to the appellant. Similarly, charge sheet and statement of allegations
were not served upon him. The punishing authority has violated
principles of natural justice as the autﬁority itself was the most
important witness, prosecutor and judge. .Reliance is placed on

Province of Punjab through Secretary Home Department, Lahore and

~others Vs. Malik Mukhtar Ahmad (Retd.) A.S.I reported in 1989

S.C.M.R 551. The arguments of the learned A.A.G in respect of terms

temporary and that he was removed from service during probation,
does not hold ground because he submitted his arrival report on

19.09.2019 and his order of appointment was withdrawn on

Lo 6)and conditions of the service of appellant that his service was
I
|
|
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07.10.2019. He did not vioiraféwthe terms and conditions of his
prob‘ation period. It was for the authority to give him proper
opportunity to improve himself instead of cancellation/withdrawal of

his appointment order.

6. For what has been discussed above, this appeal is allowed and
appellant is reinstated into service with all back benefits. Parties are

left to bear their own costs. File be consigned to the record room,

ANNOUNCED.
21.09.2021

(Ahma tan Tareen
| Chairman
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Service Appeal No.6564/2021

S.No

Date of
order/
proceedings

Order or other proceedings with signature of Judge or Magistrate and
that of parties where necessary.

1 2 3
21.09.2021 | Present:
Bashir Khan Wazir,
Advocate For Appellant.
Muhammad Adeel Butt, _
Additional Advocate General For Respondents

Presence as before.

Learned A.A.G relied upon the comments already submltted
by the respondents before the Hon'ble Peshawar ngh Court,
Peshawar in Writ Petition No0.1399/2020 filed by the appellant.

Vide our detailed judgment of today of this Tribunal placed on
file, this appeal is allowed and appellant is reinstated into service
with all back benefits. Parties are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED.
21.09.2021

(Ahmad%Titen Tareen)
Chairman




13.09.2021 - Appellant with counsel present.

Muhammad Adeel Butt learned Additional A.G'alongwith
‘Abdur Rehman Assistant Director for respondents present.

Learned A.A.G made a. request for a short adjournfnent.
Request is acceded. To come up on 17.09.2021 for hearing

before S.B. ' ~ :
(Rozina*Rehman)
Member (J)
/
VO Ak
17.09.2021 Appellant present throligh counsel.

~ Muhammad Adeel Butt learned Additional A.G for
reépondents present.

In view of the available record, case in hand is sent back
to the office of Registrar for fixation before the D.B on

21.09.2021.
¢
(Rozina Rehman)
Member (J)
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i FORM OF ORDER SHEET
Court of
hSey
‘ Case No.- . b - L{ /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings J
1 2 3.
e
Th | of Mr. Imran Khan resubmitted today by Mr. Bashir Kh
1- | 17/06/2021 e appeal of Mr mran. an relsu mi é oday by Mr. Bashir Khan
' ‘ Wazir Advocate, may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. '
REGISTRAR™Y
This case is entrusted to S. Bench for preliminary hearing to be put

09.08.2021

g
i W

up there on; Ofi/agZZ}

CHAIRMAN
Coungsel for the appeilant\present.' '
':'_é—:f;dmission notices be issued to the respondents.

To -con*;é up for written- reply/Preliminary hearing on
~ { ) .
115.09.2021 before S.B.

: C.ha an
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The appeal of Mr. Imran Khéﬁﬁgﬁ;usé"rmf‘éraz' Khan r/g7 Kabir Kala Sabir Abad District Karak

received today i.e. on 11.06.2021 is incompiete'on the following score which is returned to the

counsel for the appellant for completion and resubmission within 15 days.

1- Annexures of the appeal may be attested. '
2- One more copy/set of the appeal along with annexures i.e. complete in all respect may
also be submitted with the appeal. '

No,j Zg?g /S.T,
ot U [ 2021

RE od
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Bashir Khan Wazir Adv.
High Court Peshawar. '
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BEFORE THE LEARNED SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA PESHAWAR

Service Appeal No. /2021
Imran Khan.............. rererrreeeesraraeereesrnnnns Appellant
| | VERSUS
Govt of KPK & others .......cccecvnnennnes Respondents
INDEX
S.No Description of Documents “Annex Pages
- 1. | Service Appeal 1-8
2. | Affidavit | 9
3. | Copy of Appointment Letter /4 /o ~1)
4. | Copy of Impugned Order dated
| 3 j2-13
07.10.2019
5. |Copies of the Writ petition, ’ /‘7
comments and Order - | ~ 39
6. |Co of the departmental| -
Py ‘ P b 3032
Appeal
7. | Wakalat Nama 3(_{; o/

Dated: 02.06.2021

ppéllant

Thrqﬁgh

BASHIR KHAN WAZIR

- Advocate, High Court

Peshawar
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| BEFORE THE LEARNED SERVICE TRIBUNAL
< KHYBER PAKHTUNKHWA PESHAWAR

Khyber Pakh
tukh
bcrvu(_ Tribi .:"ﬁ)

Service Appeal Noégé? /2021 Diary No.&/

Da&ed‘ll#é@/ [

Imran Khan S/o Sarfaraz Khan R/o Kabir Kala, Sabir
Abad Tehsil & District Karak

................... Appellant

VERSUS

1. Govefnment of KPK, Through Chief Secretary, KPK
Civil Secretariat, Peshawar |

2. Secretary  Irrigation Khyber  Pakhtunkhwa,
Peshawar |

3. Director General Small Dams Khyber

_Pakhtunkhwa Peshawar | B
4. Deputy Director (P&C) Small Dams Division Kohat
5. Secretary Finance, Finance Deparfrnent, Khyber

Pakhtunkhwa, Civil Secretariat Peshawar

o eeeeeeeeaeees Respondents
@S:e dto-day ‘

gmstrarm" ,
16 ( SERVICE APPEAL UNDER SECTION 4 OF

KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT 1974 AGAINST THE

Re-submitted to -d§MPUGNED AGAINST THE ORDER DATED

and

Gt
r7/67 ><?’




07.10.2019 ISSUED BY THE DEPUTY

DIRECTOR (P&C) SMALL DAMS DIVISION

KOHAT, WHEREBY THE APPELLANT HAS

BEEN TERMINATED FROM SERVICE ON

FALSE AND CONCOCTED ALLEGATIONS.

Prayer in Appeal:

On acceptance of this Appeal,. the Order dated
07.10.2019, whereby the Respondent No 4 has
cancelled /withdrawn the appointment order of the
Appellant may kindly be set aside and the Services
of the Appellant may kindly be restored with all
back benefits. | |

Respectfully Sheweth:

1. That father of the Appellant was got retired from
the Irrigation Deparftmeﬁt as Class-IV and
thereafter he was appointed on his own turn by
the competent authority consequent upon the
Approval of the Selection Committee on the post of
Driver as BPS-06, accordingly the Appellant got
Medical after his appointment from the concerned
_hospitai and the medial certificate was provided to
the Department, thereafter the Appellant assumed

the charge of the sanctioned post of Driver and
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since his appointment he was performing his duty
regularly without given any opportunity to his high
Ups. (Copy of Appointment Letter is attached)

. That when the Appellant was performing his duty
on his respective post with good results and gave
outstan'din.g performance, meanwhile the Deputy
Director (P&C) Small Dams Division Kohat had
issued cancellation / withdrawal order vide dated
07.10.2019 on the basis of which the Appointment
order of fhe Appellant was cancelled / withdrawn.

(Cdpy of Impugned Order dated 07.10.2019 is
attached)

. That as the Appellant was appointed on the retired
Sons Quota on his own turn, thereafter he being
fit for the Driver post accordingly got the rhedical
report but astonishingly after one month the
Deputy Director (P&C) Small Dams Division Kohat
had issued the above mentioned impugned order
in which almost 8 groundé for the cancellation
have been mentioned without toﬁching to ‘thel

record.

. That the Appellant being appointed as témpofary /
officiating was in the view that the Writ Petition is
maintainable, therefore approached to the Hon’ble -

- Peshawar High Court Peshawar in W.P No




1399/2020, whereby the concerned authorities

submitted their Parawise Comments and at the
time of arguments the concerned SDO intimated
to the Hon’ble Peshawar High Court Peshawar
through the concerned AAG, that the Appellant is
a Civil Servant and the instant Appeali is' not

maintainable, the objections confronted to the

‘Appellant, the Hon’ble Court agreed on the terms

that the Appellant being declared a Civil Servant

and may be approached to the concerned Forum.

(Copies of the Writ petition, comments and

Order are attached)

.That as such no objection was raised in the

parawise comments of the Respondents
department that the Appellant is a Civil Servant as
in the appointment order it has been specifically
mentioned in condition No. 3 that the appointment
of the Appellant in this department is temporary /
ofﬁcialting,. therefore the Writ Petition was filed and
at the time of arguments the concerned SDO of the
Small Dams admitted the fact that the Appellant is
a Civil Servant, the Hon’ble Peshawar High court
Peshawar admittedly disposed off the Writ Petitionz
With the observation that the Appellant has been

declared as a Civil Servant, therefore he may be

'approached to the Service Tribunal.




6.

That after recei\}ing of the judgment of the Hon’ble

Peshawar High Court Peshawar, the Appellant

forwarded a departmental Appeal to the competent

~ authority on dated 01.03.2021 which was duly

stamped and signed by the concerned authority,
the Appellant after submission of his departmenfal
Appeal waited for a mandatory period, but the
Respondents did not decide the Appeal of the
Appellant inspite of the expiration of mandatory
period provided under the rules. (Copy of the
departmental Appeal is attached) |

. That now the Appellant Approaches this Hon’ble

Tribunal in the instant Service appeal, inter alia

on the following grounds:

GROUNDS:

A)

B)

That the Appellant is peaceful énd law abiding
citizens of Islamic Republic of Pakistan and
are fully entitled to all the basic and
fundamental rights as enshrined "in the
fundamental law of the state, interpreted and

guaranteed by the law of the land.

That the acts of the Respondents of not
following the relevant rules, regulations, and
the commitments made by the Respondents in

respect of Appointment of the Appellant is L




C)

illegal, unlawful, unnatural, ab-initio, null and

voidin the eye of law, hence liable to be

declared .sd.

‘That the fundamental right of the Appellant

has blatantly violated by the Respondents and
the Appellant has been discriminated and has
been denied his due rights wunder the
Constitution of Islamic Republic of 'Pakistan,
1973.

That the Appointment of the Appellant was
made in the light of 100% quota of the retired
Sons Quota on Medical Ground, after his
appointment he has got medical from the
government hospital,; whereby he was found fit
and thereafter he has assumed the charge,
however the Respondénts due to unknown
reasons | withdrawn / cancelled  the
appointment order of the Petitioner within a

month while issued the impdgned order which

- is illegal, unlawful and based on malafide

intentions.

That in the impugned order the Réspdndents

- mentioned several reasons, due to which the

Appellant has been removed from service,
similarly in the mentioned reasons the author

of the impugned order conflicted his own -




F)

G)‘

H)

(2

version from bare reéding of the said order, it
could easily be gathered that the impugned
order was issued on the basis of persona
grudges, or to adjust on the place of Appellant

some blue eyed.

That vested rights have been accrued in
favour of the Appellant because he was
performing his duties efﬁciéntly and with
devotion and also without any complaint from
any quarter so they are to be Boarded out on

medical Grounds.

That the Appéllant has already been submitted
departmental Appeal after declaring his status
as being civil servant to the competent
authority within time and the Respondents
even not decided the said departmerital Appeal
within stipulated period, therefore the instant
Appeal béing competent and filed for redressal

of grievances of the Appellant.

That any other ground not raised here
specifically may graciously be allowed to be

raised at the time of arguments.
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| " Through - A
Dated: 02.06.2021 = g

On acceptance of this Appeal, t.he Order
dated 07.10.2019, whereby the Respondent No
4 has cancelled /withdrawn the appointment
order of the Appellant may kindly be set aside
and the Services of the Appellant may kindly
be restored with all back benefits. |

Iz
Appel
BASHIR KHAN WAZIR

| Advocate, High Court
Peshawar
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BEFORE THE LEARNED SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

Service Appeal No. / 2021

Imran Khan.............. eeredesessssasssonsoaonss Appellant
'VERSUS |
Govt of KPK & others ..................... Respondents
- AFFIDAVIT

I, Imran Khan S/o Sarfaraz Khan R/o Kabir Kala,
Sabir Abad Tehsil & District Karak, do hereby solemnly
affirm and declare on oath that the contents of the
accompanying Service Appeal are true and correct to the
best of my knowledge and belief and nothing has been
concealed from this Hon’ble Court.

4

DEPONENT
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OFFICE OF THE DEPUTY DIRECTOR.
{(P&C) SMALL DAMS DIVISION KOHAT.

No. 347 osone, ‘ | _ Daled Kohal e,/ Josrzots

To,

Subject;

Mr. Imran Khan Son of Sarfaraz Khan, h/

Village Kabir Kilta Sabir Abad,
Tehsil & District Karak.

APPOINTMENT OF DRIVER BPS-06 UNDER MEDICAL BOARD QUOTA.

Consequent upon the recommendation of the Departmental Selection Committee & checking of

record for appointment against the vacant post of Driver BPS-6 at Rs.10620/- Plus other usual allowarces as
admissible under the Rules in the Basic Pay Scale-3 i.e {10620-560-27420), you are hereby appointed at the

following terms and conditions.

1.

SRTIES

. NERY PN

Your service will be governed under the Government of Khyber Pakhtunkhwa Amendment Act 2013
read with Govt: of Khyber Pakhtunkhwa Finance Dept; (Regulation wing) Circular No.SO.SR-IlI/FD/
12-1/2005, dated.27.02.2013. :

You will be granted the minimum pay of BPS-6 (10620-560-27420), with usual allowances as
arnendment Act 2013. - -
Your appointment in this department is temporary/officiating and your services will be terminated

. without any notice and reason being assigned at any time during probation period of One year

imespective of the fact that you are holding at post other than the one to which you are originaliy
recruited or on the payment of 14 days salary in lieu of the notice.
You will have to join duty at your own expenses.
Any terms & conditions issued by the Govt: thereafter in this regard will also binding upon you.
You will be governed by such rules and orders relating to Leave, T.A, Medical Aftendance,
Pay/Pension and Discipline etc; as exist and may be issued by Govt: for the category of Gowt;
Servants to which you belongs. B
It the above terms & conditions is acceptable 1o you, you should report arrived for duty to this offics
within 1 Month of the receipt of this letter and produce the following original documents.

a. Domicile Certificate & Computerized CNIC.

b.  Medical Fitness certificate from the Medical Superintendent District Head Quarter Hospitzi

Kohat. '
¢. ~ Any other documents if needed during course of time.

/ | Deputy re@t!r‘@)

Small Dams Division Kohat.
Ph: No.0922-515453.
Copy lo the:- : '
District Accounts Officer Kahat for information and necessary action please.
Divisional Accounts Officer P&C Small Dams Divisicn Kohat for information and necessary action,
Assistant/Head Clerk P&C Small Dams Division Kohal for information and necessary action.
Service Book.

Deputy Director (P&C),

2)

[ Sr—menenes




Ca MEDICAL CERTIF!CATE B @
Namechfﬁctal | " /7?\7%% /%” R o o
Caste or race

~* Father's Name _ C W%—‘—i@?’ﬂ? /efiéi/bt .
" Residence_~__ M %Mh

wu"wDateofBirt.h - J"“@ 2.~ '/ 452? C /L12"'2— ?gb'7 Z %? ? )
Exact height by measurement —_— @ '
Personal mark of identification_____ /7

Signature of the official_ S Qf/ -

Signature of head of office

, " . S o . DepUW irector

nstructton
Seat of Office._ _Planning & Con ion

_ Kohat . RN

| o hereby certtfy that | have exammed Mr, / 77474’/’7
] ~ for employment in the Office of the ‘

- and cannot dlscover that he had anyLdtseas‘é"commumc(éﬁ’etcr

___acandidate

other constttutlonal affectlon of bodily

mﬁrmrty except
A?o ;ﬁ Dty € /’ & ) £ Bze
| do no consader thi diSquatification for employment in the office of the Z l M/ﬁ- '
. His age ac or mg to hts own statement &2 ‘1 'nt ' yeat' and byappear'ance about ‘
- year. '7 )7 T -

- ical Slt;grnltgtdént
. DHQTe chm Hospttal
Medrcal ndent 'R
tDHQ'Ttﬂ”g Hospita

3
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OFFICE OF THE DEPUTY DIRECTOR. T
(PLANNING AND CONSTRUCTION) ' . :
SMALL DAMS DIVISION . ' _ @
- KOHAT '

E-mail kohatsmalidams@gmaﬂ com =

House No. 89, Scctor No. 9, KDA Kohat, Phone &Fax: 0922-515453

_jg_mn/sms-m | Datcd7 110/2019

To,

Mf Imran Khan S/0 Sarfaraz Khan
Village Kabir Kalla, P.O Sabir Abad
Tehsil & District Karak '

Subject: Cancellation/Withdrawn of 'App ointment Order of Driver BPS-06

You were appointed as Driver BPS-06 against the vacant post of Dnver vide this office
 order No. 347/DD/SD/3-E Dated 16/09/2019.

Your appointment was made ag/umst the employee retired on medlcal ground quota of
Drivers in this office (Deptt) '

S

You have submitted arrival report on 1910912019 along wxlh medical report for duty
You were advised to attend duty on regular basis.

Call o

You went to Peshawar with the undersigned on 26/09/2019 on official duty on vehicle |
No. A-2048,

On coming back to the ofﬁce (Kohat), you dzsclosed that you feel pam in your leg and
not fit for duty. =«

You have concealed the fact that you are unfit for driving duc to acc1dcnt occwrred to you
in past.

You were also found absent on 01/ 10/2019 from duty and came back on 03/10/2019 to

the office and left the office on your own sweet will on 04/10/2019 without taking neither
prior permission from anyone of your superior nor undersigned.

Your this attxtude shows that you are unwilling worker,
stage of service/probation.

whereas you are at the initia]

Qrannad huv CamSQecannar
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SR l‘hus ﬁ\g& “ﬂdmlgncd reached to th:: pmn! and decid&d lhm the &?lmmm‘““ o
6t fsuel vl s office No HUDDISDIE Dated 16022019 s heseby withdruwn, and
i'/"_-mwasmcatw J |
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/' DEPUTY DIRECTOR (P&C)
(/ SMALL DAMS DIVISION
o " KOHAT
Copﬂu A

f. i)xsmct Aceotmt Offi icer i\pimt, with refemnc» m the above information.
2. Divisional Apcourt Officet Local (P & C) Small Dams Division, Kohat.
3 i*k..d C ierk Lml (’P & (}) Small Dams Dmsxon. Kohat.

6\* 'DEPUTY DIRECTOR (P&C)
/ ' SMALL DAMS DIVISION
KOHAT

Qrannad hv CamQrannar
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BEFORE THE HON’BLE PESHAWAR HIGH COURT
' PESHAWAR

]n_'q.ran Khan S/o Sarfaraz Khan R/o Kabir Kala, Sabir Abad
Tehsil & District Karak

e ieseeceeriisecananne .. Petitioner .

VERSUS

. Government of Khyber Pakhtunkhwa, through Chief
‘Secretary, Khyber Pakhtunkhwa, Civil Secretariat

Peshawar.

2. Secretary lrrigatio'n Khyber Pakhtunkhwa Peshawar

. Director General Small Dams Khyber Pakhtunkhwa

Peshawar

. Deputy Director, (P&C) Small Dams Division Kohat.

. Secretary  Finance, Finance Department, Khyber

Pakhtunkhwa, Civil Seérctariat Peshawar.

........................ Respondents -

WRIT PETITION UNDER ARTICLE 199 OF THE

CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN 1973

Respectfully submitted:

. FILED, TODAY
Deputy [Registrar

. 03 FEB 2020

1. That' the Petitioner is a peaceful and law abiding
citizens of Pakistan and is entitled for all the rights
guaranteed by the Constitution of Islamic Republic of

~Pakistan, 1973. (Copy of CNIC is attached as
annexure A) ’

2. ']‘hat-brieﬁy stated the fact relevant for the purpose of

this petition are that father of the Petitioner was gto

retired from the-Respondenté D'evpart_ment as Class-1V




FILVODAY

Deputy Registrar

ATT

%&/ 03 FEB 200
EXAMINER '

@

and thereafter the Petitioner on his own turn was

appointed by the Competent authority consequent
upon the Departmental Section Committee in BPS-06
as Driver vide order dated 16.02.2019, where after
the Petitioner éécording]y got medical certificate as he
was able for the post of Driver. (Copy of the
Appointment order dated 16.02.2019 and Medical
Report is attached as annexure B)

That after appointment, fhe Petitioner got medical
fitness certiﬁcaté aﬁd took over the charge against the
above mentioned Sanctioned Posts in their respective
Schools, the petitioner wés being competent for the
said post, performed his duty with great zeal & zest
and with full devotion with no complaint whatsoever.
That when the petitioner was performing his duty on
his respective post ‘with good results and gave
outstanding performancé, meanwhilé the respondents
No 4 had issued cancelation / withdrawal order vide
dated 07.10.2019 on the basis of which the
appointment order of the Petitioner was cancelled /
withdrawn. (Copy of impugned order dated
07.10.2019 is attached as annexure C)

That as the Petitioner was appointed on the retired
Sons Quota on his own turn, thereafter he being fit
for the Driver post accordingly got the medical report
but astonishingly after one month the Respondent No
4 had issued the above mentioned impugned order in
which almost 8 grounds for the cancellation have
been-mentioned without touching to the record.

That feeling aggrieved from the act of Respondents]
having no Aothe‘r adequate and efficacious remedy,
approaches this Honourable Court on the following

grounds inter-alia:-

Peshawar High Court




GROUNDS:-

A)

5
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D)

FILED "X?DAY
Deputy | egistrar

¢ 3 FEB 2020

. E)

That the Petitioner is peaceful and law abiding
citizens of Islamic Republic of Pakistan and are fully
entitled to all the basic and fundamental rights as
enshrined in the fundamental law of the state,

interpreted and guaranteed by the law of the land.

That the acts of the Respondents of not following the
relevant rules, regulations, office orders, notifications
is illegal, unlawful, unnatural, ab-initio, null and

voidin the eye of law, hence liable to be declared so.

That the fundamental right of the Petitioner has
blatantly wviolated by the Respondents and the
Petitioner has been discriminated and has been
denied his due rights under the Constitution of

Islamic Republic of Pakistan, 1973.

That the Petitioner fulfilled all the criteria provided for
the post in question, and the ;respondents had
illegaliy been cancelled / withdrawn the appointment
of the Petitioner, the services of the Petitioner is intact
and performing their duties with outclass results,
despite of all these facts that the Petitioner services is
intact, time and again had discriminated the
Petitioner and favour_éd the blue eyed, which is
evident from the above mentioned record of the
Petitioner.

That according to the articles 23 & 24 (1) of the
constitution of Pakistan the property of every citizens

of the Pakistan have been protected and no one could

"be deprived from-their due rights and property, hence

the entire due salaries being the flundamental right of




\.
F)
G)
H)
FILED T@DAY

Deputy egistrar
(3 FEB 200

-

the petit’ibner and the.respondents 1s liable to be
direcfed for releasing of the entire due salaries of the
petitioner. ,

That as per the above mentioned the Petitioner was
treated on discriminated and  violated the
fundamental rights of the Petitioner and comes under
clear violation of the Article 4, 25 & 27 because of the
reason that neither any show cause notice has been
served upon the Petitioner nor any charge sheet has
been given to this effect, similarly the Petitioner was
neither absent nor he is unfit for the said post, the
Respondent No 4 has been issued the same order just
to deprive the Petitioner from his lawful right and to
appoint some other blue eyéd person whicﬁ is illegal,
unlawful and in effecting upon the rights of the
Petitioner. |

That asvper the appointment order as well as the
medical Report is very much clear that. neither the
Petitioner was unfit for the said post as the
Respondent No 4 has mentioned in the said
impugned order in Para No 5 that the Petitioner is
unfit for Driving without any Medical Report he has
issued the same order just to appoint some other
person being near and dear. ,

That as per the impugned order the Respondent No 4
has mentioned a stereo type allegations without
having any material in this respect and if the said
order perused thoroughly the Respondent No 4 has
mentioned the reason which cannot accept the

prudent mind, hence the impugned order by itself

being ambiguous and issued on  discriminatory -

manner which i_s,,ﬁ._liable to be struck down in the eyes

of law.




1) That any other gro'upd,.: not raised here specifically

may graciously be allowed to be raised at the time of

arguments.

PRAYER:- ‘

1t is, therefore, most humbly prayed that, On acceptance of
this writ petition an appropriate writ may please be issued
declaring the impugned order dated 07.10.2019 is illegal,
unlawful, void ab initio in the eyes of law, hence The
respondents be directed to re-instate the Petitioner on his

respeétive post.

Any other relief, not specifically asked for
may also graciously be extended in favour of the

petitioner in the circumstances of the case.

INTERIM RELIEF:-
By way of interim relief, the impugned
cancellation order dated 07.10.2019 may kindly be
suspended, till the final disposal of the instant writ

petition.
Petitioner, '
Through: .
(BASHIR KHAN WAZIR)
Advocate, ,
Dated:- 31.01.2020 High Court, Peshawar
CERTIFICATE:-

No such like petition has earlier been filed by the
Petitioner before this Honourable Court on the subject
matter. :
ADVOCATE
LIST OF BOOKS:- '
1. Constitution of Islamic Republic of Pakistan, 1973
2. Any other book as per need

~FILE$70DAY
DeputyRegistrar

03 FEB 2020

ADVOCATE




Judgment Sheet |
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT.

- W.P.No.1399-P/2020

Imran Khan
Versus

othelfs.

Date of hearing 18.02.2_021

Petitioner by: Mr. Bashir Khan Wazir, ady_ocate.
Respondent (s) By: Mr. Muhammad Sohail, AAG
e ek

JUDGEMENT

* %k % %

VIJAZ ANWAR. J:- The instapt writ petition has
been filed under Aﬁicle 199 of the Constitution of
Islamic. Republic of Pakistan, 1973 with the
following prayer: |

“It is therefore, most humbly
prayed that on acceptance of
this  writ  petition an |
appropriate writ may please
be issued declaring the =
impugned order dated
07.10.2019 is illegal, unlawful,
void ap initio in the eyes of
law, hence the respondents be
directed to re-instate the

petitioner on his respective

{ post.
' Any other relief, not
specifically asked for may




also graciously be extended
in favour of the petitioner
in the circumstances of the
case.”

2. At the very outset, learned counsel for
petitioner was confronted with the fact that the
matter pei'tains to terms and condition of service as
his very appointment depictsl that he is a- civil
servant and in thev event of his removal/termination,
the only remedy lies before the Service Tribunal. He
while referring to his appointment order, stated that
in the:terms and condition of appointment letter,
petitioner  is treated as temporary/ofﬁciating
employee.

3. Leamed AAG stated thaf petitibnér is
a civil servant and in terms of Article 212 of the
constithtion of Islamic Republic of Pakistan, 1973,
the jurisdiction of this Court is barred.

4. Learned counsel for petitioner in view
of statement of learned A.AG stated that he wiu not

press this petition; it is accordingly dismissed. He is,

P¢shawar High Court




under the law.

Announced on;
Dated. 18.02.2021.

D.B. Hon’ble Mr. Justice Ijaz Anwar and Houn’ble Mr. Justice Arshad Ali.
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VERSUS
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17 BEFORE THE HON'ABLE PESHAWAR HIGH COURT PESHAWAR
: WP No— 1399/%
oL imran Khan S/o Sarfaraz Khan R/o Kabir Kala, Sabir Abad Tehsii & Dlstnct Karak

srveesenssesnerene PETITIONER
VERSUS

1. Government of Khyber Pakhtunkhwa, through Chief Secretary, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar and 04 others.

2. Secretary to Government of Khyber Pakhtunkhwa, Irrigation Department Peshawar.

3. Director General Small Dams, Irrigation Department, Plot No. 27, Sector E-8, Street No. 12,
Hayatabad Peshawar.

4. Deputy Director {P&C) Small Dams Division Kohat.

5. Secretary to Government of Khyber Pakhtunkhwa, Finance Department, Peshawar. ,

.................... RESPONDENTS

' E_A_R.A!!W__M
Respectfully Sheweth, :
Para wise comments to the Writ Petition No. 1399P/2020 in respect of Respondents No.
2, 3 & 4 are furnished as under please.

EACTS:

1. Para-l of the Petition is correct subject to the fact that a right man for the right job.

2. Para-ll of the Petition is correct that he has appointed after due process but the
answering respondent was not required to observe his skill of driving during process of
selection which was known during course of his duty and the petitioner showed his
inability to perform his duty while driving on way to/from Peshawar on official visit.
{Copy of cancelfation order is attached).

{\@f 3. . Para-lil of the Petition is correct to the extent that he was appointed without any ifs and
)@& = buts who had concealed his inability of driving. The petitioner has not proved himself to
\ be an obedient Government servant but has misled the Government functionaries in
Q« Y selecting him. His inability because of his prev:ous trauma/ accident has rendered him
(}& Ny lggﬂg_ble for the job and thus rightly his appomtment order was withdrawn/ cancelled
& &0 without any il-will or malafide. )
0 4. Para-lll is self explanatory vis- -a-vis Para-IV of the Petition.

5. Correct to the extent that petmoner was duly appointed; however his inability rendered
his appointment as null and void because he had concealed his inability of driving and
the Government is not expected to be advancing salaries to persons, without
performing duties.

GROUNDS:

A. May be correct:

B. The impugned order is self-explanatory, in accordance with law as the same has been
passed within the period of probation and his appointment order is very much clear to
which he had consented. Thus the Petitioner is stopped to question the lmpugned
order.

C. Ground (c) is wrong. No discrimination whatsoever has been meted out to the
petitioner. Infact, by concealing his physical inability, he has lost every right of his
subject petition because he has no come to the court with clean hands and this fact
alone renders the instant petition as non-maintanable.

Ground (D) is wrong and baseless.
FILED JOD YGround (E) of the Petition is not in accordance with law.
. F. 1Ground {F) is not legal but wild allegation concocted to make out a cause for action. No
Dep XA CESIr Biscrimination has been committed against the petitioner. Nor the answering

03 AR 2020 respondent has any blue-eyed for appomtment but is a guardian of Government
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C Exchequer No, notice / Charge sheet was required for the passmg of the lmpugned
_ order as the appointment order itself is clear to this effect.
co G. Ground (G) needs no answer as the allegation contained herem has been elaborately (’9
answered in the precedmg grounds of the comments above.
- H. Ground (H) is baseless, needs no reply.
I.  Ground (i) is legal.

K2
o)

Prayer: : _ _ o
It is therefore, most respectfully prayed that on acceptance of the comments,

the writ petition filed by the petitioner being frivolous, may graciously be dismissed.

L Moo A4

SECRETARY "~ DIRECTOR GENERAL
IRRIGATION ODEPARTMENT : SMALL DAMS, IRRIGATION DEPTT
GOVT. OF KHYBER PAKHTUNKHWA GOVT. OF KHYBER PAKHTUNKHWA

'(RESPONDENT NO. 2) ' {RESPONDENT NO. 3}

DEPUTY Q‘ron {(P&C)
SMALL DAM DIVISION

KOHAT
(RESPONDENT NO. 4)
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BEFORE THE HON’ABLE PESHAWAR HIGH COURT PESHAWAR : ' '. 9 )

Imran Khan S/o Sarfaraz Khan R/o Kabir Kala, Sabir Abad Tehsil & District Karak

.................... PETITIONER
VERSUS

Government of Khyber Pakhtunkhwa, through Ch:ef Secretary, Khyber Pakhtunkhwa Civil -
Secretariat, Peshawar and 04 others.
Secretary to Government of Khyber Pakhtunkhwa, Irrigation Department Peshawar
Director General Small Dams, Irrigation Department Plot No. 27, Sector E-8, Street No. 12,
Hayatabad Peshawar.
Deputy Director (P&C) Small Dams Division Kohat.
Secretary to Government of Khyber Pakhtunkhwa, Finance Department, Peshawar.
' srssssnsseensenees-RESPONDENTS

AFFIDAVIT

I Engr. Abdul Sattar Khan, Deputy Director (P&C) Small Dam Divisidn Kohat do hereby solemnly
affirm and declare on oath that the accompanying comments of the writ petition are correct to
the best of my knowledge and belief and nothing has been concealed from this Hon’ble court.

Deponent

Depu yl'l;irect {P&C)
Smal| Dam Division
Kohat .

cNiCNO: (4303 @0 1268 -1
(ot Alo: ©333-0564059

' : / . P’g/oq :  | > -mu‘h-'
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- AUTHORITY LETTER | o - Qg

Mr. Abdul Sattar Khan, Deputy Director (P&C) Small Dam Division Kohat is hereby authorized to .

file para-wise comments and C.M etc. on behalf of Respondents No. 2, 3 & 4 before the Hou'ble

Peshawar ngh Court in the Writ Petition No. 1399?/2020 )
He is further authorized to assist the Advocate General off«ce Government of Khyber

Pakhtunkhwa in the above writ petition.

SECREFARY / - DIRECTOR GENERAL '
IRRIGATION DEPARTMENT / SMALL DAMS, IRRIGATION DEPTT
GOVT. OF KHYBER PAKHTUNKHWA - GOVT. OF KHYBER PAKHTUNKHWA
{RESPONDENT NO. 2) : (RESPONDENTNO. 3) |

¢

A




L BRIEF HISTORY OF THE CASE

)}‘
5

L

- Sabir Abad, District Karak was appointed as Driver (BPS-6) ih Small Dams Division-

Kohat vide Order No. 347/DD/SD/3-E, dated 16/02/2019 -against" Employee Son’

Quota as his father Mr. Sarfarz Khan (Driver) was retired by the Department 6n
Medical Ground. The Petitioner submitted arrival report for duty‘on 16/09/2019.and
hardly served for a period of 26 days.

proved, while performing official visit with the undersigned from Kohat td Peshawar
and back. His driving during the above official visit. was observed highly
unsatisfactory. On query, he disclosed that he is feeling pain in his leg, due to

accident ‘in his childhood on Motorbike and as such he feels uncomfortable while

driving.

On concealment of the above major facts during recruitment, his

appointment order was considered obligatory to be withdrawn/ca_ncélled without .

any notice to avoid losses to the human lives, officers/officials as well as
Government vehicle in the long run, and that is why the Petitioner now after explry
of about 04 months period has challenged the wathdrawn/cancellataon order in the

Peshawar High Court Peshawar, irrespective of the fact that he do not bother to

make an appeal before the appellant authority, meaning-there-by that action of the.i_.-

respondent department was based on fact . ' S } .

KOHAT
(RESPONDENT NO-4)

, ‘i‘%g; DEPUTY g)croa {Pacy !
Kﬁ@% : SMALL DAMS DIVISION

Mr. Imran Khan (Petitioner) Son of Sarfarz Khan, Resident of

The inefficiency of the Petitioner regarding driving of vehicle was .

Yo
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OFFICE OF THE DEPUTY. DIRECTOR, -
(PLANNING AND CONSTRUCTION)
SMALL DAMS DIVISION
KOHAT

E-mail:kohatsmalldams@gmail.com |
House No. 89, Sector No. 9, KDA Kohat, Phone &Fax: 0922-515453

Na. ;‘y_:g /DD/SD-E " Datedry 71072019

.. Te,

Mr. Imran Khan S/0 Sarfaraz Khan
- Village Kabir Kalla, P.O Sabir Abad,
Tehsil & District Karak

er BPS-06 - -

Subject: Cancellation/Withdrawn of Appointment Order of Driv

4

1.

You were appointed as Driver BPS-06 against &hé: vacant post of Driver vide this office .
order No. 347/DD/SD/3-E Dated 16/09/2019. |

Your appointinem was made against the employee retired on medical gfound quota of
Drivers in this office (Dept). : o o dd ) TR

You have submitted arrival report on 19/09/2019 along with w:ﬂ for duty.

3. You were advised to attend duty on regular basis.

stage of service/probation.

‘ You went 10 Peshawar with the undersigned on 26/09/2019 on official duty on“vehicle

No. A-2048.

. On coming back to the office (Kohai). you disclosed that you feel pain in your leg and -

not fit for duty. ‘ R
You have concealed the fact that you are unfit for driving due 1o accident occurred to you

" in past. : : ~ , ' A o
. You were also found absent on 01/102019 from duty and came back on 03/1072019 fo

the office and left the office on your cwn sweet will on 04/10/2019 without taking neither -

prior permission from anyone of your superior nor undersigned.
Your this attitude shows that you are unwilling worker, whereas you are at the initial .

S

!
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- : .. Thus the undersighed reached to the point wnd decided that the appointnent
order issued vide this office No 3472/DD/SD/I-E Duted 16/0972019. Is hereby withdrawn and
= treated as cancelled. ‘ :

6 " DEPUTY DIRECTOR (P&C)
SMALL DAMS DIVISION
KOHAT

Copy to:
1. District Account Officer Kohat, with reference to the ubove information. o

2. . Divisional Account Officer Local (P & C) Small Dans Division, Kohat.
3. Hend Clerk Local (P & C) Small Dmng Division, Kohat. e

U ’ DEPUTY IURECTOR (P&C)
» SMALL DAMS DIVISION

v TN YT T S .
e T e

. S ' KOHAT -~ =
S N
el o W
| o ’ ' o . | Scarned with (LmSceanre

Ve e m———————_ T — v "o




N *
g
| 5T 0%
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peteerdery CO

‘To,-

The Chlef Engineer Irngatlon Department (South)
KPK Peshawar .

Subject - DEPARTMENTAL  APPEAL _AGAINST _THE
ORDER DATED 07.10.2010 ISSUED BY THE
DEPUTY DIRECTOR . (P&C) SMALL DAMS
DIVISION KOHAT, WHEREBY THE APPELLANT
HAS BEEN TERMINATED FROM SERVICE ON
. FALSE AND CONCOCTED ALLEGATIONS AND |
THE SERVICES OF THE APPELLANT MAY- S
KINDLY BE RESTORED WITH ALL BACK

" BENEFITS.

~ Respectfully Sheweth:

1. That father of the Appellarit was got ret'ire'd from the
Imgatmn Department as Class-IV and thereafter he was
| appomted on his own turn by the competent authomty
| -~ consequent upon the Approval of the Selection
Committee on the post of Driver as BPS-06, accordingly
the Appellant got Medical after his appointment from

the concerned hospital and the medial certificate was
provided to the Department, thereafter the Appellant
assumed the charge of the sanctioned post of Driver and
since his appointment he was performing his duty’
: regularly Without given any opportunity to his high Ups. |
(Copy of Appointment Letter is attached) |

2. That when the Appellant was performing his duty on his

respective post with good results and gave outstanding
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performance, r'heanwhlle the Deputy Director (P&C)
Small Dams Division Kohat had issued cancellation /
withdrawal order vide dated 07.10.2019 on the basis of
which the Appointment order of the Appellant Wwas
cancelled / withdrawn. (Copy of Impugned Order
dated 07.1012019 is attached)

3. That as the Appellant was appomted on the retired Sons |
Quota on his own turn, thereafter he being fit for the
Driver post accorclxngly got the medical report but
astonishingly after one month the Deputy Director
(P&C) Small Dams Division Kohat had issued the above |
mentioned impugned order in which almost & grounds
for the cancellation have been mentioned without:

touching to the record.

" 4, That the Appellant bemg appointed as temporary /
officiating was in the view that the Writ Petition is
maintainable, therefore approached to -the Hon'ble
Peshawar High Court Peshawar in W.P No 1399 / 2020,
whereby the concerned authontles submitted their
Parawise Comments and at the time of arguments the
concerned SDO intimated to the Hon'ble Peshawar High
Court Peshawar through the concerned AAG, that the
~ Appellant is the civil Servant, the objections confronted
to the Appellant, the Hon’ble Court agreed on the terms
that the Appellant being Civil Servant may be
- .approached to the concerned Forum. (Copy of Writ
petition and Order is attached)

5. That accordmgly the mstant Appeal is being prefei'red
aft'er the determma‘aon of the Point that the Appellant is
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. a Civil Servant, the Appellant being Appointed on the
' Retired Sons Quota and he is healthy and having no
such defects which ‘was mentioned in the Impugned

order and your honour can examined the Appellant.

It is, therefore, most humbly prayed that on
acceptance of this Appeal the Impugned Order
07.10.2019 may kindly be set aside and the Appellant
may kindly be re-instated on his service with all back

benefits.

" APPELLANT

Dated: 01.03.2021 .

IMRAN KHAN (EX-DRIVER)
. S/o Sarfaraz Khan

R/o Kabir Kala, Sabir Abad -

Tehsil & District Karak

Cell # 0333-6327610
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KHYBER ?&Kmmk Al communications  should be

‘—\ ] - | addressed to the Registrar KPK Service
<. SERVICE TRIBUNAL, PESHAWAR Tribunal and not any official by name.
e - o)
< \\ R No. /ST
! / Ph:- 091-9212281
Fax:- 091-9213262
patcs: _{ /(8 _pon

To

The Director General (P&C) Smail Dams,
Government of Khyber Pakhtunkhwa,
Kohat, )

Subject: JUDGMENT IN APPEAL NO. 6564/2021, MR, IMRAN KHAN. -

[am directéd to forward herewith a certified éopy of Judgement dated
21.09.2021 passed by this Tribunal on the above subject-for strict compliance.

Encl: As above

Rsea_isTRAR ‘:"'f o

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
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