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-~ 11.10.2022

‘Counsel 'for'petitioner present. Mr. Muhammad
Adeel Butt, Additional Advocate General /alongwith Imran

Akbar, Assistant for respondents preserit.

Implemeritation report on behalf of respoﬁdénts

have already been submitted. Copy- of the implementation -
report is handed over to learned.counsel for petitioner.

today who stated that he felt satisfied with the

implementation report. As such the execution petition

stands implemented. .

In view of the above, instant petition is disposed

off. File be consigned to record room.

Announced.

11.10.2022 ' '
(F ha Pa»(

Member (E)
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19.08.2022

o

M

Nemo for the petltloner Mr Naseer-Ud-Din Shah, Assistant

Advocate General alongwwh Mr. Imran Akbar Assistant for the

respondents present.

Representative of the respondent department submitted
copy of Notification No. Estt:I/PF/Mushtaq Ali/17485-93 dated
21.06.2022 whereby the judgement of Service Tribunal dated
16.07.2021 has conditionally/provisionally been implemented by
reinstating the appellqnt as Tehsildar (ACB, BS-16) into service
from the date of hig, “dismissal from se-rvice" subject to the
outcome of CPLA pending before the august Supreme Court of
Pakistan. Copy of the Notification is placed on file. Copy thereof be
also provided to learned counsel for the petitioner/petitioner as
none of them is in attendance in the court today. Notice be issued

to the petitioner and his counsel to attend the court on the next

date. Adjourned. To come up for further proceedings on
11.10.2022 before S.B.

(Mian Muhammad)
Member (E)




EP 229/2021

- 31.05.2022 Counsel for the petitioner present. Mr. 'Muhamrhad

Adeel Butt, Addl. AG for the respondents present. -

There is no ‘proper representation on behalf o'f‘the
respondents side as no responsible and well conversant

officer is before the court nor direction of the Tribunal has -

' been implemented. The responeenté 'ar‘e’ﬁna'IIAy' d'irected to .
implement the judgment bf"t'hi's..”Tribun‘all on er'-befere“
01.07.2022 as they could not so far p;éeuee any order
suspending the ju‘dAgm‘ent:of t'his'Tr’ibLihaI‘. Sé‘l'éri'eeio'fft.r‘we‘
respondents are also‘ attached till further' (‘)rder‘s.\ The
Accountant General Khyber Pékhtunkhwa be directed not .

to release salaries of the reépohdents till further order by

the Tribunal.

V4

Chairman =~
01.07.2022 None for the petitioner present. Mr. Kabir Ullah
» Khattak, Additional Advocate General alongwith Qasim
_ ﬂ . Khan, Superintendent for respondents present.
Cowreed vafer ' |

A zd Al - l:iepreeentetive_ of Lh:. -re.spc>f1derwt department
}g‘? 7 3,9 ‘ . submitted notification No. Estt:1/PF/Mushtaq Ali/17485-

93 dated 21.06.2022 which is placed on file. As the
petiticner is not pre'se:'at therefore notices be issued to
the petitiongr and his counsel for the date fixed. To
come up for further proceedings on 19.08.2022 before

O = - —_ —
-

% ‘,

(Fareeha Paul)

Memuper {(E)
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| 10.01.2622 _ Nlem-c'> for the pétitioner. Mr. 'Mu'hémmad Haroon,

| Assistant alongwith Mr. Kabirullah Khattak, Additional

Advocate General for the respondents present and

sought timé fgﬁr‘ submission of im_plem'entation report.

- | ~ Adjourned. To come up_ for implementation report
| before the S.B on 23.02.2022. |

Notice for prosecution of the instant exeCution,

petition be issued to the petitioner as well as his

counsel for the date fixed. ' B _I:_/

i ) (Salah-Ud-Din) .
Membelr (J)
24.02.2022 ' Due to retirement of the Hpn’a.ble Chairmén, the case is
_adjourned to 24.03.2022 for the same before D.B.
Reader
24.03.2022 Petitioner in person present. Mr. Kabirullah Khattak, Addl: -

AG alongwith Mr. Qasim Khan, Supdt for respondents present. -

Learned AAG requested for adjournmént on the ground that
application for early héaring and transfer has been submittéd in
the august Supreme Court of Pakistan. He therefore, requested
for adjournment to seek outcome of that appiicatioh till next date.
Copy is placed on file. Request is acceded to. Adjourned. To come
up for further proceedings on §3.04:2022 before SB

(MIAN MUHAMMAD)
MEMBER(E)
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Form- A

FORM OF ORDER SHEET
Court of |
~ Execution Petition No.___ 2. Zé’l - __f2021
S.No. | Date of order Order or c;her-pro'ceedings with signature of judge
‘ ~ proceedings - ' '
1| 2 3
1 18.10.2021 The execution pefition of Mr. Mushtaq Ali submitted today by
' Mr. Amjad AI| Advocate may be entered in the relevant reglster and
. put up to the Court for proper order pleasd.
\ REGTSTRAR Y’
.9 This execution petltlon be put up before S. Bench on
YR
- CHAI
19.11.2021 Petitioner in person present. Notices be issue

to the respondents for submission of implementatig

report on 10.01.2022 before the S.B.
J7

- T
(Salah-Ud-Din)
Member (1)
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. NOTIFICATION:

GOVERNMENT OF KHYBER PAKHTUNKHWA,
BOARD OF REVENUE,
REVENUE & ESTATE DEPARTMENT.

~ Peshawar Dated the 2.1 /06/2022 A 1 091-9214208

]

" No. Estt:I/PF/Mushtaq Ali/ (ﬁg S 492 | In compliance with the Service
- Tribunal Khyber. Pakhtunkhwa order / Judgment dated 16.07.2021‘, in Execution Petition
- No.229/2021 in Service Appeal No.387/19 the Competent AUthority is pleased to re-instate

- Mr. Mushtaq Ali as Tehsildar (ACB, BS-IS) into service from the da.tje of his dismissal

from service 07.12.2018 subject to outcome of the CPLA pending before the Supreme

-.Court of Pakistan. The issue of back benefits shall be subject'lto-the outcome of the CPLA

pending before the Supreme Court of Pakistan.

With the approval of
) Competent Authority
No. & Date Even.

" Copy forwardéd to the:: -

1. Accountant General, Khyber Pakhtunkhwa. ‘
2. Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.
3. Assistant Secretary (Litt-I & II) Board of Revenue.
/ 4. PS to Senior Member, Board of Revenue. '
5. PS to Member-III, Board of Revenue.
6. PA to Secretary-1, Board of Revenue.
7. Officer concerned.
- 8: Office order file.

(NOOR KHAN)
Assistant Secretary (Estt:)
Board of Revenue

Estt1-2022
13

PC-1
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i . BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL, PESHAWAR

EP No: 229/>02]
Ser&i’ce Appeal No. 5(3 % /2019

Mushtag Ali ........... S e, Appellant

© VERSUS

Government of Khyber Pakhtunkhwa,
Secretary Board of Revenue (R&S) Department, Peshawar

&others ....cooccoeuveuanennns T e Respondents
INDEX B

| S.No. Description of documents. Annexure | Page

1o | . o .~ No

. 1. | Application for implementation | 1-2 |

i 2. |Copy of jud(jmel}t. dated | - /( C1 8200 o
¥ 16.07.2021 B | 1
| 3. | Wakalatnama . - o 2

Appel
» ’thro‘ugh _, 1'
| - Amjad Al -
Advocate - . :
Supreme Cou istan : R
At Mardan ' o
i

%
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BEI‘ORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE

.g/y 3«?7//?’

Musthaq Ali (Ex-Tehsildar) S/o Charagh
R/o Shaheed abad Shawa, Tehsil Razar, :
DlstnctSwabl...................T ............................

TRIBUNAL, PESHAWAR

VERSUS . .

- Government of Khyber Pakhtunkhwa Secretary Board of

" Revenue (R&S) Department Peshawar.

2. . The Senior Member Board of Revenue Civil Secretarlat
- Peshawar :
3.  Deputy Go'mmis-s,ioner Swabi.
» - .....Respondents
APPLICATION FOR IMPLEMENTATION OF
. JUDGMENT OF HON’BLE KPK SERVICE
TRIBUNAL, PESHAWAR DATED 16.07.2021 IN
ITS TRUE LETTER AND SPIRI T.
Respectfuliy Sheweth

Sir, - : : . o
Appellant humbly submits as under:-

That appellant was ap'peinted as Junior Clerk vide order

dated 01. 02. 1984 in Dlstrlct Peshawar in Commissioner

~ Office.

- That ap’pellén’r was transferred to Mardan Commissioner

Ofﬁce in 1988, when Mardan was ralsed as Division.

That appellant was promoted as Senior Clerk and then
promoted as Assistant (BPS-15) in the year 1993.

That thereafter, due to his satisfactory services, the
- appellant was further promoted as Tehsﬂdar (BPS-16)

vide order dated 20 12. 2017

That dunng his serv1ce as Tehsildar, the appellant was
served with a charge sheet / statement of allegation, -
which was properly relied by the appellant and demed '
the allegatlons leveled against h1m




6. - That appeiiant was not associated with any inquiry

proceedings nor any opportunity has been given to
appellant for his personal hearing, and thus he was.

dismissed from service.

1. That appellant 'tiled departmental appeal, which was
dismissed vide order dated 01.03.2019.

- 8. That the impugned dismissal and order dated 28.11.2018

and appellate Order dated 01.3.2019 passed by
respondents- No.1 & 2 were illegal, therefore, being
dissatisfied the appellant. approached Hon’ble KPK

Service Tribunal, Peshawar and Hon’ble Tribunal .

pleased to passed an order in favour of the appellant on
. 16.07.2021.

9. .- That after announcement of order dated 16.07. 2021, the

appellant approached the Department / respondents.
time and again for the 1mp1ementat10n of order passed -

by thls Hon’ble Tribunal, but1i in vain.

10.' " That the respondents are willfully avoiding act upon the
order passed by this Hon ble Tnbunal

1. That the appellant have right as per Article-4 of the

Constitution to be dealt with accordance with law and is
also ent1t1ed to be re- 1nstated in service with all back
beneflts

. It is,. therefore, humbly requested that, on
‘acceptance of this application the respondents may
kindly be directed to implement/ act upon the order
of this Hon’ble Tribunal and re-instate the petitioner
in his service with all back benefits.

'Appellaftt
through |

Amjad Ali
_ Advocate

: ‘At Mardan

AFFIDAVIT

I, do hereby affirm and declare on oath that the contents

~of accompanymg Apphcatlon are true and correct to the best

of my knowledge and belief and nothing has been congealed

from this Hon’ble court
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Mushtaq Al, (Ex. -Teshllda*) S/0 Charagh A
K/o Shahe@d Abad Shawa Tehsil Razha DlStII(“t Swab1

T . .Appellant
‘RSUS |

1) Government of Khyber Pakhtunkhwa Sec:retary Board of
s evenue (R&S) Departmen Peshawar ‘ o

w2 The Semor Member Board of Revenue, Civil Secretanat
- Peshawar ~ S

3) Deput’y Commissioner Swabi. . |
' - R S Respondents

.. APPEAL u/s 4 OF KP SERVICE
Eat dm-@iﬁ.s TRIBUNA : ACT, 1974 AGAINST ORAL
WeTEmay. DISMISSZi: ORDER DATED 07.12.2018,
| '?ﬁ/)]rc;r WHEREB® ~ SERVICE ~ OF _ THE
"' . APPELL.'NT WERE DISMISSED, AND
APPELL: TE ORDER DATED 01.03.2019
WHERELV - DEPARTMENTAL APPEAL
FILED 3Y' PETIOITENRS HAS BEEN B
 DISMIS:ED, WHICH IS ILLEG‘AL
AGAINST-LAW AND FACTS.

PRAYER: ot
On acceptance of tbisfappeal,' thev'ir

~1'mpugn'e’d- éi;?k;:fnfslsal- order ,datedi;f-'{_%.;‘;
07.12.2018'and appellate order dated:
01.03.2019 may please be set-aside:..

and appellant may please bé,;

| : . remstated in semce with aII back :

\' R beneﬁts




Serv;ce Appeal No: 387/20 19

Date of Institution e 20.03.2019

" Date of Decision ... . 16.07.2021

Mushtaq ‘Al (Ex. Feshildat) S/o Charaﬂh R/o Shaheed Abad Shawq Tehsil Rcmm
District Sw'lbi : . . L (Appeliant)

o

VERSUS

The Government of Khyber Pakhtunkhwa, Secreteuy Board of Revenue (R&S)
{Jcpanmc.m Peshawar 'md two others. (Respondents)

i”rex:ent' SR

MR, AM. f/\D ALL.

/\J\ U’\.d’(

- - For Appeli!ant.

' MUHAMMAD ADEEL BUTT,

Additiondl Advocate General B - For respondents.
. ,“n, . :

AHMAD: SULTAN TAREEN - . CHAIRMAN

ROZINA; REHMAN . - MEMBER (Judicial)
su%rMENT

AHI ViAD SULTAN TAREEN, CHAIRMAN “The appellant named above invoked

the ;umdu,uon of. thlq Tribunal tthOh service "1ppeal described above in the
, hL ading dm[lmomo 1heicbv his dismissal from service pmportmg it being ac_vam:t

the Ia;u and law on the ﬂub;ect
2. ’i"h’e app_eiiant, as he claims, was abpointed as Junior Clerk in ‘ﬂw year 1984
who in p]‘O.LIcSﬂOﬂ of hlS. caleeL held the post of Senior -Clezk then Assn«tant and
then as l"thSlldé] (BPS 16). Durmo lns service as Fchxlldar undu the Senior

Member Bomd of Revenue (SMBR) Khyber Pakhtunl\hwa Peshawar, he was

served \v1th Lhe chan ge sheet/smtement of allegations as reploduced hercm below:-

A T“E STED

ey g -.cklll‘;j khwa
CEFVICe Tribuaal
Peshawar




- a.

NN

him..

p .v}ii 4
R

d.

The Appellant, as directed to submit his written defense to the Inquiry

2

During surprise visit of Deputy Commissioner
office Swabi‘on 29.05.2017 to the Arms License
Branch .a register “Labeled as PS Swabi
containing 557 entries. alongwith 17 License
copies (15 of which were found signed under
fake signatures) and five copies were recovered”
through the issuance of Manual License copies
was banned with - the introduction of
Computerized Arm License Branch on

21.02.2017

‘He did not bother to .check original CNICs at

the time of submission of 'appliéations for fresh
Non Prohibited bore arm licenses which
resulted in the issuance of Arms Licenses to the
Mihors_ (age less than 21 years) and ineligible
persons in violation of rt_ules/bolicy.

Some private persons/individuals were seen
making entries of their choice in the official
record (e.g Mr. Sajid Ali son of Muhkim
resident of Maneri who was caught red handed
by the DC while making entries in the official
record). ' ' '

4

This act on his’ part tantamount to misconduct
and liable him to be proceeded against under -
the Khyber Pakhtunkhwa Government Servant
(Efficiency and Discipline) Rules, 2011,

Officer.- submitted the same well in time.However, he in his appeal has
purported to have not been associated with the inquiry proceedings or of

having been given any opportunity of personal hearing betore his dismissal

! .

1:‘1'(_')?1"1 service vide im'pugned order dated 07.12:2018.4Feeli1.1g aggrieved, he
filed c}e;nal’[l1melwtal"appcal which 'was -réjectéd vide order dated 01,03.2(.)-19;
_ani‘ilﬂi-ﬁ follow-up. the present service appéal was preferred. Aftér 1S
adm’lijss‘ion_ for full hearidg, Respdndcnté were put on notice for-attendance'
an“cii’:‘their written r.epl'y/ccim:ments. They emerged as contéstants of tl%e

Ap pe.llant's appeal and filed their written reply refuting the relief sought by

¥

We have heard the arguments and perused the record.

k:"):‘.n:




S s Itwas argued on'.behalf of‘:§l1e appellant that he had got no legal role as
| l"ar: s issuance of EI.I'I.TIS licenses is coﬁcerned_. which is a matter governed by
A thej'iprescribed _ruleé. The appellanl’:s role ibn the affairs of License Branch of
l)q;__qfﬁce Swébi was n'othing:mlore thaﬁ a support staff wdrking under direct
supgrvisiph of the‘ Office leJpell’intenderilt hav’irig delegated signatory ;JOWt‘.l'S
to ;i:gn tl{é licenses given by the DC. So, it was not possiblle for the appell\ant
to 'lforgé'the si;gnaturesvofi the éuperintgndent under his nose. The counsel for
"_t_he‘j,l,;:;ippellantﬁ concludecll his argumen:té with the submisﬁon that entjre
|34'Q'é¢edi|1gs agains.t the appell;an't are sham and illegal and he was made.a
scdpegoat.
’ 6 Conversely, it was argued on behalf" of the respondents that the
. apj)i:;élllant was custodian of the record of ti1c License Branch. He misLlsed his
po‘éitﬁ_on by a}-lowing' pr:ivate inersc)llé to éollabo_rate wilth him in.preparation of
ldl\e record of licenses anci for forgery‘of the.signa'tures'for issuing licenses
\‘fvi't"l; fake signatu'res.' i—Ie was’ (.;aught red hande& by the _then Deputy
C(?]??ﬂiSSiéﬂ during his éui-prise .visir of the license braﬁch. At’ter fact fi nding
mqﬁny ‘he was [ound liable’ for chsuplmaly proceedings. So he was propclly
: .su‘vcd with charge sheet ﬂnd statement of 'ﬂlwatlonq for conductmcI inquiry
!’l'ntgu'gha duly appointed inquiry Officer. He was Found guilty by the Inquiry
Of'lh"néer and the Cofnpetent Authdritv Imying'satisﬁed .itsel'f about due course

of Lhc 1nquuy ploceedmcs proceeded further to issue h]m final show cause

notlce The A:)pell'mt could not offer sutlment cause to '1bsolve him trom
l'he penalty proposed in the show cause notice, and it was his fate to get the

ATTESTES 11121_11931"penalty @ecaus’e of hﬁs grave mi‘s"conduct. Learnedl AAG concluded his

Sul‘mﬁissions.with the argument that the penalty imposed upon the appetlant is

INER b : ' ‘
KN e A il Aty e : o iy m .
o 4...,'.'.2:4‘@"'&0”]6 of vahd dlsmplmvaly proceedings leaving no room for any leniency
Peshawayr T '

in favor of the appellant and he Veh.em'ently pressed for dismissal of appeal.




-7. We have caréfully weighed t,h{-:..‘argumell}t advanced from botﬁ sides in
j ux;t‘%position with the recérd available. on file.” The peftinent questiogs which
en%};\gge‘ for our dete‘rminatioﬁ are: (lj That in yic;\y of the facts of the
disCiplinary proceedings cul-minating in .imposit.ionl of major ,>penalty ufoon thé
. .Appe:liaﬁt; whether he ﬁnd exonerated 'co-acc.used .wex‘e in pari ;ielicro
m_e‘léi_n,iné "in equal faullt‘.'_? and (2) Whether the incident takgn as ground for
‘disbgi;plinary aétio‘n agaiﬁst the.Appellapt emaﬁates t‘rom the affairs of the
Licgpe szmch ofﬁeputy Couﬁmissioner office in Dist.rict Swabi, which are
AsuL';__i;c:_ct of cc')l'lecti've responsibility; it sb, whether isolation of the Appellant
!’o;;:j;g‘lnishment withstands the (est of fairness i,n-SLllch'tré;atment? .
8. Ne_edl'es's to say that the appéalal l;aand has been pretferred to impugn
th@_ i"lépposition of n_qalior penalty upon tﬂe Appellant resulting from allegations
'en'u'n:ieratec.i i‘n- tlﬂe‘charge shed and statement of allegations which have been
17&pf8duce§ her-ein;ab(’)ve as pgrf of the facts. Dr. Qasim ADC (Addifional _ |
Dep:uty Commissioner), Mardan’ was appointéd as Inquiry Officer (for short
"‘IL)"). The Inquiry Report as submit#e_d.by him is available on file being patt
o'I".\w:-itten statement/comments of the resp('mdent_s..As the record procured by
1!19_f 1‘(‘) during inquiry proceedings was not annexed w_ith the written reply of
1'esgi.onclcnt:";.,v it was in the course of further .pr-oceecllinas that they were

duu,ted vide mdex dated 11.03.2020 to produce COpy of complctc :nquuy

. :ecmd The same after seveml ad;oumments was produced on 10 02.2021
: md ‘was placed on ’nle When the App(.]hml pmpoalx to have not been

Mqocnted \’\’lth the i mquuy procccdmOx the litmus test of the Inquiry Repmt

has lgec_ome 'necess-ary. So, before scanning the inquiry record, Rules 11 and

12 of the Khyber Pakhtunkhwa Government Servants (Efficiency &

"X R o : S

w5 ..\.,mkh“DlSU[‘)ll]}C) Rules, 7()1 lare reproduced herein below for advantage:-

Sen nu Tribudat . ' <
 Peshuwar ' '
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11. Procedure to be followed by inquiry officer or inquiry
committee.—-(/) On receipt of reply of the accused or on
expiry of the stipulated period, if no reply is received from the
accused, the inquiry officer or the inquiry committee, as the

“case may be, shall inquire into the charges and may examine

such oral or documentary evidence in support of the charges or
in defense of the accused as may be considered necessary and
where any witness is produced by one party. the other party
shall be entitled to cross-examine such witness. §

(2) If the accused fails to furnish his reply within the stipulated
period, the inquiry officer or the inquiry commiltee, as the case
may be, shall proceed with the inqguiry ex-parte. -

(3)  The inquiry officer or.-the inguiry cominittee, as the case

- may be, shall hear the case on day to day and no adjournment

shall be given excepl for reasons to be recorded in wriling, in

- which case it shall not be of more than seven days.

(4) Statements of witnesses and depdrtmental representative(s),

if possible, will be recorded in the presence of accused and vice

versa.

(5) Whe:e the inquiry officer or the inquiry commiliee; as. lhe
case may be, is satisfied that the dccused is hampering or
attempting to hamper the progress of the inquiry, he.or it shall
‘administer a warning and.if, thereafter, he or it is satisfied that
the accused is acting in disregard to the warning, he or it shall

record a finding lo that effect and proceed to complete the

inquiry in such manner as may be deemed expedient in the
interest of justice. :

(6) If the accused absents himself f/‘om the inquiry on medical
grounds, he shall be deemed to have hampered or attempted to
hamper the progress -of the inguiry, unless medical leave.
applied for: by him, is sanctioned on the recommendations of a
Mecdlical Board; provided that the competent authority may, in

its discretion, sanction medical leave up to seven days without

such recommendations. , _
(7) The inquiry officer or the inquiry committee, as the case

~may be, shall - submit his or its report, to the compefem_

authority within thirty days of the initiation of inquiry:
Provided -that the inquiry shall not be vitiated merely on the

grounds of nonobservance of the time schedule for completion
Of the:inguiry.

2. Powers of the i mqunry officer or inquiry commlttee.u—(j)

F01 the purpose of an inquiry under these rules, the inguiry

officer or the inquiry committee. as the case may be, shall have
the powers.of a Civil Court trying a suil under the Code of

Cwil Procecure, 1908 (Act No.V of 1908), .in respect of the
- following matters, namely: .

(a) summomng and enforcing the atrendance of any person and
examining him on oath;

(b) requiring the discovery and product!on of documents, and

- receiving evidence on affidavits: and

(c) /ssumo commissions f0/ 1/1@ examination of witnesses or

' documems
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(2) The pro'ceedh?gs under rhfes-e.; rules shall be deemed to be the
Jjudicial proceedings within the meaning of sections 193 and.
228 of the Pakistan Pena! ‘Code, 1860 (Act No. XLV of 1860).
9. It.'is: pertinent to poiﬁt out that the inquiry report as produéed on‘ record
.reveatsthe.: disposal of disci@linar;f proceedings initiated by issuing of charge
‘shee'tf a‘nd statement o_'l" ailegations seajal'étgly to one _I mtiaz Ahmed,
St}fiﬁf;l‘i|1tencleﬁt of Deputy Comini_ssione.r .(DC) O'fﬁcef, Swabi and to Mushtaq
/A\li::':.,;.the A|);3ellz1|1f. After preliminzilry‘- discussion. the 10 when came _oh
cle;s:%c,f'r_iption_ of ii1q§iry proceedings, he maintained‘_that aﬁelr launching inquiry
pr;)céedings_; the - official namely lm‘ti‘az " Ahmed 'Superint‘ende‘nt was
suminoned who appeared and su5111ittea- his respective formal statement
aléngwtih the rele.vémt documents in siupport -of his assertion in context of
all'ei:_gationsl S.i.m.ilai'l.y, Mu_shtaél Ali AéSistant also aﬁpe’ared and submitted his
Writ;'en statement _lﬂavi.llg no documents in his support. The 1O in addition to
l‘l](—:--jsglicl_statement oflnniéz-Alnhecl also-got from him his detaile-d lﬁania-\vise
wl"itten‘ stat:enient which in e-sse‘ﬁce, as pérticﬁiarly'discussed by the IO‘in lliLS '
rc—:}i),a.n;t. was treated as, eviélence ‘against -the appéllant. Reportedly, the 1O
\Lood contented after appearance of on Sahib Zada' Assista’ﬁl‘ of DC oflice
bc‘l’?oi'e him ;l\"ho 'l"L_n'nished -copiels of- the dOCleel-ﬁtS ahd statements, w-}iich_
L.Cllcllﬂl\’ were part of lhe»mqu;ry reports prewously conducted “for fact'
hn’d:)nw in relation 16 mattu% of the License Branch of DC Office, S\\/"lbi md
he 1l.ke. IO neither strived for- any more evidence nor did he summoned the
app}e‘ll:ant to c..on't"ront. him with the record so pl‘OCL.Il‘ed or to afford him with
oppol'lu‘nity of %ayinfg anything in defcnse about the ma‘tler'ial collected as

pmol of dm:oes cwalnﬁt him \vhat to Say of Opp()ltumty 01 cr ‘0ss-examination

1

Ai. i'F"Qmwhen no 9tatement was recor ded by 1he IO himself. Even, the 10 did not feel

-

it 'mpmlant to associate the Depantmuntal Reprcsentqtlve W

liw £ )
Py

ith the inquiry




proceedings despite the fact that it was specifically provided in the statement

. of allegations that the accused and a well conversant representative of the

1

Director Land Records Office shall join the proceedings on the date, time and

place fixed by the 10.The significance of presence of the Departmental

‘Representative is  evident from provisions of Rule 13 of the Khyber

I’ai<lwttll1lg11»va Government Servants (E&D) Rules, 2011 as reproduced herein

below:-

10

before

3. Duties of the departmental representative.---The departmental
representative shall perform the following duties, namely:

(a) render full assistance to the inquiry officer or the inquiry
commitiee, as the case may be, during the proceedings where he shall
be personally present and fully prepared with all the relevant record
relating to,the case, on each date of hearing;

(b) cross-examine the witnesses produced by the accused, and
with the permission of the inquiry officer or !I?C/?HI‘V committee, us the
case may be,-may also cross-examine the prosecution witnesses: and .

(c) rebut the grounds of defense offered by the accused before
theinquiry officer or the inquiry committee, as the case may be.

The TO in his report. based on statements and documents presented

him, in the mode and manner herein above stated, found the job

description of the appellant as License Clerk V\'/'hiph theretrom is copied

below:

il

ER

ka-.gwiw

Ntukhwg .
FUnad

Recuvmo appllcatlons for arms licenses and its
submls.slon to the Deputy Commissioner for

approval as per authorized monthly quota of the
District;

After approval and then before the issue of arms
license, depositing of its fee in the NBP through
clmllan under proper head of account;

At the end of each and every wmonth,
reconciliation of all challan from: the concerned
District Accounts Office, through which the
license fee was deposited d uring the month;

At the time of receiving applications for arms
licenses, checking of original CNICs of each

applicant especially for fitness of his age for
arms licenses; and
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".v.  Maintaining of the entire office record of the
branch including license issue register.

C11. The observations of the 10 following the job description of the

app‘éllmit_include that the accused official did not show efticiency mn

di.‘séliarging of functions and had not acted honestly and flouted the orders

o
[}
Ml

-t

alongwtih prescribed rules and regulation relating to the *Arm License” and

sui:li‘r\w;ongful' acts committed by the accused rendered him liable to be
proceeded against under Khyber Pakhtunkhwa Government Servant

N

(E‘i’ﬁciency and Discipline) Rules 2011. On plain reading of the said

sobservation, it seems quite random. After sideline discussion by the Inquiry

Officer in the given style, his account under the caption of findings in the
nquiry report is copied therelrom herein below:,

o “Keeping in view fh_e above facts and position of the
'+ matter it has become clear that the accused official
namely Mushtaq Ali, License clerk (Assistant) has
committed gross negligence in performing his
“i. assigned duty while his posting in the License
Branch and has reckiessly and unlawfully allowed
un-authorized persons to work in the government
office. The irresponsible way of function which the

. accused official performed, has also inflicted
;i considerable. financial loss to the Government
L exchequer who has covertly maintained a fake and
“paraliel record in the branch in order to coliect ili-
gotten money. Since the Computerization of Arms
license was put in place at that time, then the illegal .
- act in preparation of manual license copies is also
. . added in his wrongdoings. Moreover, the fee
" acerues from the license copies, were unlawfully
retained Dy the accused official and he "did not
" deposit it info the Government treasury and this

irresponsible act of the accused official is also
counted in his Oife:ISL.” . -

AR .
12 /\llhouoh Lhc 10 in his ob«.elmlmne qf[er disclosing the job description

of” /\pln.llanl held him merely 11@011g mbul in the same lC])Oll ahead, he in l'll°§

I'il)'_c}i"ngs rahdomly- linked his negligence  with financial loss to the




- government exchequer. Yet he could not makeany material point to justify

the-:;glnbe,z.z']ement of the license fee by the Appellant_ and issué.nce of fake
.liéenrées_un"de-r me fake signature of the competent authority and of retaining
pdld”(}l arid bogus 1‘eC01‘d.<'Quite contrarily, thé 1O in 1'e(:0mm¢ndati0n part of
the";_inquiry_ re‘po'rt‘nll of a sudden proposed that the éppe_:llant was -found
.i'ﬁ\f(_)ll;\/ed in .issumj‘ce of liclen'se.s uﬁda fake signatures of the competehf
aut,lq{}rity and that he retained parallel and -, bogus ‘record: and also
reé}jmmended iﬁlposition of major penatrt); u|~30-n the appellantw.ith recovery
olfiihe amouhf fro.m the appellant. .The co-accusec} namely Imtiaz Ahmed,
Sub@!‘inten.deht of Députy Commissioner ofﬂcé, Swﬁbi was exonerated 'mthis
;o mquny with a prcSi;mptive vie;ﬁ that had he been in\i.lol'ved in the above game
or ;.‘_h‘;ave any sort of cOnnivancel with the dealing lmnd ('License Clerk), he

would have never disclosed it before the competent authority in time.

1“) ‘Lcaving the 'I'ilwdiligs_ and 1‘%:com'men’dati011s 'ofTTO against the appelia.nt
cmdc for a wh‘ile_. let us obsérve that in view of our discussion having already
gonc herein above with reference to style of inquiry proéeedings; the 10
cxcépt_ association of appellant for one time to receive his written statem.ent‘
in }ins\-ver to the ch;a‘rge sheet and statement ol allegations, had pm.vidcd no

other opportunity of defense as requircd under sub rules (1) and.(4) of Rule

I Tiof the E&D Rules, 2011, Thus, the impugned orderbased on such inquiry

report is not tenable for this single reason as the competent authority was
under legal obligation firstly to determine whether the inquiry was conducted

i aceordance with provisions of E&D Rules and after satisfaction as to ils

. having been so conducted. it was fo further determine whether the charge or
ving , . S , ; er the charge o
ATTESTED 0 ‘ : o =

ch;g\l;_ges had been proved against the accused or nol.As the ‘compelent

. ?_.r.-ma&ltlfb()l'il’}_’ not only failed in determination of compliance of the 10 with rules
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but also proceeded further quite erroneousty by relying upon the factual part
- of the lnq"uiry Report based on the record never confronted to the appellant

forits rebuttal. Therefore, we are constrained to examine the case on facts (o’

" bring a clear picture of the issues of License Branch of DC Office,Swabi as

theywv\ere purported t6 have existed at the time of inquiry conducted by Dr.
Qasim, ADC, Mardan; so that we, before parting with this judgment. could

he-able to give a direction for merit based inqujry, if viable.

. Beforé 'i11iti.ati011_ of the formal .inquiry under E&D Rules 2011 in

pm{s_tjance to-the Qhﬁrge sheet and statement of allegations served upOn‘t‘ne
ap‘p_:(-':‘}lilant, a. fact’ finding (p.relimi_m‘li'y) CIRquiry 'wé\s -conducted by the
Ac’!jdi;ionall De'puty»Commissioner, Swabi. The 10 in ‘his report also adverted
i'o ‘lt-h‘é' record of the .pre-liminaAry i'nqL{iry as givén to him. It would be useful to
‘co;]'q’_yiﬁ h-cfrein bélow thé i.'ele\l/ant part oll"thé main inquiry report comprising
diS-CL_lSSiOﬁ relating to the préiiminary- inquiry:-

“From the record presented to the undersigned and the
~ statements submitted by the concerned officials, it reveals
~; that Mushtaq Ali, Assistant was assigned to perform his
.duty as ‘License Clerk’ vide office order bearing
“No. 333]/DCb/EA dated 30.12.2016 who remained in the
same branch till sealing of the section by the ADC, Swabi
vide order No. 1466/DCS/EA  dated 08.06.2017 and
subsequentlv he was transferred from his position vide /
order bearing No. 1478/DCS/EA dated 09.06.2017. After
" sealing, an inquiry Committee comprising “Additional -
. Deputy Commissioner and Assistant Commissioner,
 Swabi was constituted to probe the matter vide order
© dated 1366-72/DCS/PS  dated 29.05.2017 ~who jointly
conducted the inquiry proceedmvs and after recording
statements of all the concerned officials they forimed their
opinions and recommended some suggestion which
include: ‘

Sealing of the License Branch. _

Transfer ol the License Clerk from the post

~ of License’ Clerk o

3. Detail mvethatlon throu'oh District Po!ice:‘
Officer following iodUmU an FIR against

the tlnee pl ivate persons.

=
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. 4. Probing the ‘embezzlement through the
S Anti-Corruption Establishment.

R 3. Investigation regarding issue of licenses to
uncer aged with person of out-Districts.

6. Verification of channels used in the
issuance- of private licenses -during the
period of the accused license clerk and

7. Serving of charge sheets and statement of
allegations on the official.

1530 The 10 having discussed the preliminary inquiryas copied above,

“while concluding the discussion, had observed Cthat out  of  above
= : ) d

B , . . !
recommendation, suggestions at serial No. |, 2, 4 and 7 were taken into

account  wheréas the rest were not followed for unknown

?
R

1{@2@,5"0113.Not\-vi_thsta'ndihg his obs.ervation a‘bou.l_ -not  following the
n‘c§§2:!}1111§:‘1.datiOns at sgriaf No. 3. 5 and 6, thel.O hj-niself wgs vested with-
pmvus within meaning of Rulé 12 of the Khyber Pakhtunkhwa Government
-S‘eif\:/‘;jnts (E&D) Rules, 201.} to deal at least with 'two.points Le. 2 z'md' 3 for

bringing clear picture of the things at the canvas. However, he also did not

enter in the said area for reasons best known to him. To our mind, ‘the

argument before us.that Appellant-was made scapegoat seems not without

force.because the grey area of the aflairs was left unattended.

g

;

1647 It is noteworthy that.the disciplinary action against the Appellant was

notinitiated in pursuance to the preliminary mquiry. Rather it commenced in

N

pursuance to the letter to letter No. 15064/ACE dated 4-10-2017 after about
on'e_\year trom the date of said letter on the subject-of "Open Inquiry No.
'8/20._.1 7-DE against Superintendent, License Clerk] Deputy Commissioner

office, Swabi and others’

f Establishment (ACE) Khyber Pakhtunkhwa,
N Zes s o :

Service Ve,
Peshawa:n“'

issued from the Directorate of Anticorruption

3

Peshawar addressed to the

Deputy Commissioner, Swabi. The latter. vide his office letter No.

228/DCS/EA (CR) date

d 10-11-2017. sent the case to the Commissioner,




“Mardan stating therein that the matter was referred to Assistant Director

ge

T ) ) " N o
Crimes. ACE, Mardan for proper probe and legal action. The matter was
prabed by them and recommended for departmental -inquiry. He i.e. the

Dcﬁi:ty Conﬁmissidner added.that't'he‘ appointing authority is the Senioi'

not'deniablé by the respondents being part of theilj record, - presumably
bext;j'lpdes the- allegation of corruption when the anticorruption wétchdog
.sci.;z‘e)d with the Open ]n‘quiry NO.»S/QO!j? had sent the case (o the department
.1:01.: }i.c\tion ét the]riend. If ti]@ Deputy 'Commislsi.oner, S\yabi was sure about
(__:-hél‘é’@S of misappropr‘iation of pul-)lilc money by the‘ Appellant besides fraud
ant:l.}lfforgerly attributed to the latter, the former 'was'leg;ally supposed to report
the, é-aid charges to the local police so asAt‘o bring.the Appellant to justice
lthr‘;).L:[gh his gr,iminal proseé_ution.'l-IOWevel". the De’puty Commissioncr.couid
no’ dcuc to” invile the criminal investigation by lcpomno of crime to the
police, but bthey had not abahdonal_ the said ch.arge i departmental
|51'c;cée'c1i|1gs. Anyhow,‘ the said omission on part of thé'cont.rolling authority
()'1"1ff}é License B.rén:ch .gi'v‘es rise (o a pres.umption that they avoided to open a
Pzi'}ijdbra'b()x and deci_c'led"tp .rub.the issue undér .carpet by making the

Appellant scapegoat for departmental action.

17?’ The '/-\ppelléimi has not been charged for discip’linar}} action on the
ot ' ) - .

hasm or direct evidence rather the charges Aagainsl him pertain to the record in
'hlb cuslody pm portm0 ‘the same as hkc/boouq with inference against him that
it. waq prc:pzir.ed by him or b_v his. conni.v.ance with Mr. Imtiaz Ahmed

Supumlmdcnt who .was co- accused with the Appellant The lnquuy Report

dlvuloe% 1hc focus of the Inqunv Officer on h\mcr the Appellant alone by his

5

all-out _ignorance aboul the uonlnbutow role of all Lhosu who come in
hwg, y ~
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sighificant in a regulated chain workable towards issuing -of arm licenses

b
undér the rule.

18. : The matter of arms licenses is not a matter of discretion of the
executive but it is a regulated exercise under Khyber Pakhtunkhwa Arms

" rules 2014, Under the said rules, the "Deputy Commissioner” meaning the

Deputy Commission of the concerned district and the "Secretary” meaning

S
it

Sceretary to Government Home and Tribal Affairs Department are only two
competent authorities under the said rules to issue the licenses of different

category prescribed by rules. The matter of licenses which were taken into
accgunt  for -disciplinary action against the appe!iam was -within  the

ccﬁﬁbetence of Deputy Co'mmission Swabi. Part-11 01‘ the Rules ’7014 deals

.;_

\\1lh grant- of . licenses f01 poOSseEssion and oomcr armed Sub-Rule (1) of

RuldS pr(.\\iidcs.i‘,lmt a license for possession ofa'rm or ammunition and for
L ,

goingarmcd may be granted, under these rules in form Xl by the Depury

l,w

Lommlsmoncr Nowhere in the said. rules 18 provnded that the Deputy

l

Commlssmnel or the Seuemy being competent authonly under the rules

hcwc got any compelency to- dulugatc their powus of issuance licenses to anv

""r

of theu sub- ordnmte Interestingly, thele 1S copy of an oftlce order of the DC

53;\53[7i as part of complete record 01‘ mqun'y produced on direction of this

L

T |1bunal T hc said’ Ordu bearing No 930 was issued by the DC Swabi onZl-

U)-?()l) to authorize Mr. Imtiaz Ahmed, Superintendent, DC Establishment,

I

Siva‘bi as signatory authority tor arms license copies subject to approval of

the competent authority. . The said Superinfendent (co-accused with the

. appellant) submitted an office note to the Deputy Commissioner statine

T

therein that fresh manual arms licenses copies are being prepared and issued

- [N “
.. 3




urider ‘his fake signature in the previous date .without any recbr_ prior
uh]):iovai of the compeI‘enl‘aulhprily. i:n. contravention of tﬁe Government
Policies. lli'['.eslnecti've of question o'f'cr‘)mpetency of the Superintendent as to
hifsi"bcing si;gnato;y of arm .licenses, it .was dutyl of the 10 to get specimen
si-g’ﬁ!z-ltures of the said Superintendent f“orl their (';0111p5ri50n with the si gnature
o.h(‘:fhe license copies recov_ercd' from thQLiccnse Branch and purported to
have been issued w'ith.fake signatﬁre. Why' this exercise was omitted seems
o be a mat:tefin between the TO and the Superintendent namely Imtiaz
‘f\.'zlvi‘ﬁmcl who-\‘vas-_sitﬁply exoricr-ated by the _1’0rn-1.er and the latter stood
ahxoled from vicarious lig_bility because he had poin»tled out the game to the
D"é;éi'm_’y C<.>mmissioner..- An‘yhc')w: \f;when‘ the 10 was competent to embark
upon the said exercise of"comparison of signgture within the meaning of
ule-12 'C“SC-LISSCCI above, the omission on his pé‘-rt'is apt to give rise to an
inference thént ha-ci he embarked ﬁpon_ the exercise of comparison 0'!:'signature',
it Would have gone-a@inst the Superintendent. 1f thefe was any illegality or
wregularity in.iss.t;ance'ol’ tﬁe licenses linked wit.h contribt_ltory-role of the
Sﬁlfperintehdent, was scfeel.ye'c_i none-else but by the IO who had dbealt both the
Sﬁlﬁel‘intc11dé_11t and the appellant in one and'ihe ;<‘.ame inquiry report on the
basis of charge.sheet'separately issued to Imtiaz Ahmad, Superinlem\uﬁ e:m(l
rhfc'“lappeilaht. The proof of thié allegat%on as issuing ‘of licenses with fake
: .‘:s'igﬁ-afures of the Slﬁperintendent hinged LipOp_ the comparison Otm‘ his admitted
si'éjj‘atures with the purﬁorted fake silgnal*'urei Although, t11¢1‘e was a speciﬁc
u.l'le'gat'ion in charge sheet of the Supe'ri"ntem{enf as to his connivance with the
al‘)peliamt‘and ahother nalﬁely _RashidNiaz;N.ailezlsid but this pari ol the
: g\l’i‘;:gzlti"(.)'h in charge sheet of Imtiaz Ahmad, SL-IV])CI‘;nlt‘ndEnl remained

unattended and he was absolved merely on a presumptive recommendation.

R

A e
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| 19-.'f 5 Froﬁ the discussion haying s0 far gone, possible .r'actual and legal
'm‘["é'i'ences'includé:‘ (1) The Deputy Cénnnissioner being license issuan;:e.
':mtin‘ori[‘y. in absence of any cxpress provision in the Arms Rules flbOL’ll
(‘!elegﬂtion ‘0;1’- si-gnatorylpower to any 61’_ his ‘sUbordinate, had committed
~in'é'gularil'y h'imsel':f by authorizing the S:uperintendent 'of. his office for this
job@fzf‘;‘(2)1‘r" the illegalities in issuing of 51'1115 licenses were rampant as
purported, ekpedie‘ncy of a erad‘ bas_ed invesfigatiqn by the Anticorruption
Eséé&ishmeﬁt waé'ﬁnavoi‘dable in-the publié interest but'maybe i.h backdrop
of Some hidden agenda. it. did not go deeper z_m-d opined for a departmental
:—xctjion only. (3..) The Députy'_Ceommissioq'erl“S\-va'bi, in' particular nature of the
charges, was  not suﬁacuséci t.c; \yii‘th_ld the v‘op.portunity of crimiﬁﬁl
iﬂ\(éSl’igEll‘iOl{ by local 1501icéhaving not reported the crime under due course
of :la-w, i he -was’sure about fonl‘genlfy and misappropriation of .public money'in
| R ‘ aftairs of the License Branch clire'ct_ljlv Uﬁder his control. However, he for the
1‘e'c'1:son‘s best known to l_1im could not dolso. (4) The inquiry cloﬁducLe’d as part
of-disciplinary proceedin.gs ggainst_the'abpellantWas not fair ~ii1 terms of
co;l:lé'c‘tion of record withé‘u-t its confronting the accused; and thus the
;;ipiiél]ant su l’i"éred on acéohnt of proceedings conductedhaving no regard to

the due process and necessity offairness of trial. (3) In the statement of

- allegations served upon Imtiaz Ahmed, Superintendent, his connivance is
alleged with the appellant and with Rashid Niaz, NaibQasid. However, this
part-of the charge sheet against the Superintendent was not investigated by

the' 1O, Moreover. the role of Naib Qasid was included in this head of the -

~ Charge against Imtiaz Ahmed Superintendent but there is no clue in the
nguiry. report that whether afore-named Naib Qasid was proceeded against

~or not. (6) In absence of inquiry in respect of the charge sheet against the

Superintendent, we are unable tosexclude the liability of the Superintendent
v .

Servic “Cearint

N Pesbuwur ' i ' .
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~ before, our answer to the 101mn]<1udcl questions follows:

%Ll]?ez'intendent were supposed to sink together and sail together

dug to his close control over the License Branch being signatory of the

licenses and a proky in between the Branch and the Competent Authority i.e.

the¢ “Deputy Commissioner. (7) In presence of shortfalls of the inquiry
proceedings as deducted from the inquiry for discussion having gone in this

juéljgment,.the' entire edifice bf enq'uiry proceedings does not qualify the test

the pmcc.dure prov;ded under the Khyber Pakhtunkhwa Government

Sm vants L&D) Rules, 2011; but l’he competent authority blindly relied upon
the:inquiry report.;vvitl‘wut prior satisfaction as to its ha\l/in‘g been conducted inv
colpﬁ:}jliance with the said.ljules;.'ln view .0[" the infere-nces enumerated herein
‘ | th lirst quul;on
\:vh:cf.ther the appellant andr the éxoheratéd co—‘aéc'use_d were in paridilicto
m_&_a"hing “in equal fault”, is answered in afﬁnnativé. The said doctrine of in
p(i_{"‘idf/i(.‘l‘(‘fi§ based on the maxim namely ""in. pa'ri delicto p()tf(iy-e.S‘l('(Jrzi/irirg
z‘!q,f'é"n}*/(.ri;("’ which 'siéni'l’les that in a case of equal or mutual fault, the .
'p(.?'si%tion of the defend’ihg part.y. is the better one'.'The second question was

related to the ground for disciplinary action against the appellant as to its

cianating from the alfairs of the License Branch ol Deputy C(_)mn'lissimm“x‘

“~
-

offite mn Dlslnct Swabi, being sub]ect of- collectlve 1esponsxbxhty it so,

whuhe isolation of 1he 'l])])(-:]l’lnl for ;)um%hment w1thqtfmds the test of

'-'l"cl.i‘l‘n(;!SS in such l'reatmenl. In view ()f our’ observations about charge sheel

aumnst the - Supenntendenl the former part of the second question is
un‘s.\g\{erecl in atfirmative whilc its-latter part about test of airness is answered

in negative. In view of the given answers to the formulated questions, it is

- safe o hold that Mushtaq Ali the appellant and Mr. Imtiaz Ahmed. the

. However.

the 1O recommended his exoneration with inquiring to charges against him

particularly the charge of his connivance with the appellant. In the purported
3 . '
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case taken as ground for disciplinary action against the appellant.. the trail
even goes to the Deputy Commissioner who being at helms of the affair

failed to meet the standard of prudence and left the matter at mercy of the

- Superinterident by delegating him the powers of signatures.

20" In sequel to the details captured herein above, we hereby accept the

Appellant’s éppeal. as prayed for. Consequently, the impugned order of

~appellant’s dismissal from service and that of the appellate authority

maintaining the same are set aside with direction to the respondents to pass
necessary orders to reinstate him in service from the date of his dismissal and
to restore him all back benetits which he missed in between the dates of his

dismissal and this judgment. This judgment will not be an impediment for the

departmental authorities, . if they deem it appropriate to hold an all-

encompassing inquiry into financial and administrative affairs of the License

, , /i
1.31"(-11'1011 under control 0'[‘ the Deputv COmmissicmer Swabi, for the period of

mwmbum\f of Mushmq Ah the appellant, Mr fmtiaz Ahmed the then

5!,1]}__(‘[‘11]1’6:l1(‘!61‘lt and of Mr. Raqhxd Nm/ the lln,n Nmb Qasid. Parties are left
ot - , ~
¥ :

to bear their own costs. File be consi gned to the record room.

ANNOUNCED -
16.07.2021
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N THE.SUPREME COURT OF PAKISTAN |

T (Appellate Jurisdiction)

o
]

_Case No. CPLA No. 550-P/2021 -

) Y
Title: ~ Govt. of KP, Secretary Board of Revenue(R&S) Department, Peshawar & others
Versus Mushtaq Ali. ' '

SUBJECT: APPLICATION FOR EARLY HEARING & TRANSFER

CATEGORY OF CASE: Service Matter/ Re-instatement in to Service

. BRIEF_OF' CASE (FROM 'l"RlA_L COURT_TO IMPUGNED ORDER}:- The Hon'ble Khyber
pakhtunkhwa Service Tribunal Peshawar accepted the Service Appeal N0.387/2019 of the

respondént vide impugned judgment dated 16/07/2021 which is now under execution before
the Tribunal.

Nature of Prqceeding*ié?before lower Court:- (Execution Petition) before the Hon'ble Khyber
Pakhtunkhwa Service Tribunal, Peshawar asking for implementation of the judgment and order
dated 16/07/2021 which is impugned before this august Court in CPLA No.550-P/2021.

Relief claimed in main case. Suspension of the impugned Judgment & Order dated 16/07/2021

passed in Service Appeal No. 387 of 2013

GROUND/ REASON OF URGENCY:

1. Respondent filed Execution Petition before the Hon’ble Khyber Pakhtunkhwa Service
Tribunal, Peshawar '

2. Hon'ble Tribunal directed the petitioners to implement the judgment passed in Service
Appeal No. 387 of 2019

¥ PROOF OF URGENCY: ( 7] Aattached/ ] Not attached)
' PRAYER:
itls re ull : ransferred to the Principal seat at
Islamabad and may kindly be fixed in the 3™ Week of March, 2022

Certifled that this s 1" application by the AOR/Applicant for early fixation of Instant case.

(Motn-ud-Din Humayun)

Advocate-on-Record
Supreme Court of Pakistan
For the Government of KP
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IN THE SUPREME COURT OF PAKISTAN
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Government.of Khyber Pakhtunkhwa through Secretary Board of
Revenue, Revenue & Estate, Department, Peshawar.

~———PETITIONERS
VERSUS
Mushtaq Ali ~eeneeeeeeee- RESPONDENT
Appeal from ; Khyber Pakhtunkhwa, Service Tribunal,
Peshawar
Counsel for Petitioner : Advocate General Khyber Pakhtunkhwa,
o F Peshawar.
- Instituted by ;' Moin-ud-Din Humayun, AOR
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IN THE SUPREME COURT OF PAKISTAN

(Appellate Jurisdiction)

CPLA NO.

/2021

Government of Khyber Pakhtunkhwa through Secretary Board of
Revenue, Revenue & Estate, Department, Peshawaré Others

Mushtaq Ali

--—-—-----PETITIONERS

VERSUS
.......... RESPONDENT

CONCISE STATEMENT

1-  Subject matter and the law

Reinstatement in Service with Back
Benefits

{ Court /Forum

Who filed it and with what
result

Date of
a) Institution
b) Decision

KPK Service Tribunal Peshawar

a) 20/03,/2019
b)16/07,/2021

Respondent  filed  service
appeal which has been
accepted

Points noted in the impugned
Judgment

Treatment of points in the impugned

judgment

The respondent’s role in the affairs-

of License Branch of DC Office
Swabi was nothing more than a
support staff working under direct
supervision  of the  Office
Superintendent having delegated
signatory powers to sign the
licenses given by the DC. So, it was
not possible for the respondent to

of - the

forge the signatures

Superintendent under his nose.

. E . [L TR,
The learmed counsel ‘for ¢k

From the discussion having so far gone, possible
factual and legal inferences include: (1) the
Deputy Commissioner being license issuance
authority, in absence of any express provision in
the Arms Rules about delegation of signatory
power to any of his subordinate had committed

irregularity  himself by authorizing the
Superintendent of his Office for this job. (2) If
the illegalities in issuing of Arms Licenses were
rampant as purported, expediency of a broad
based investigation by the Anti-Corruption
Establishment was unavoidable in the public
interest but may be in back drop of some hidden
agenda; it did not go deeper and opined for a
departmental action only. (3) the Deputy
Commissioner Swabi, in particular nature of the
charges, was not supposed to withhold the
opportunity of criminal investigation by local

polide having fiot:reported the crime under due
course of law, if he was sure about forgery and

.rmsappropnahon' of public money m affau's of i
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| respondent contended that the

entire proceedings against the
respondent are sham and illegal

and he was made a scapegoat.

Learned AAG on behalf of the
petitioners contended that
respondent was custodian of the
record of the License Branch. He
misused his position by allowing
private persons to collaborate with
him in ‘preparation of fake record
of licenses and for forgery of the
signatures for issuing licenses with
fake signatures. He was caught red
handed by the then Deputy

Commissioner during his surprise

visit of the Licenses Branch. After

| fact finding inquiry, he was found

liable for disciplinary proceedings.

So he was properly served with

| charge sheet and statement of

a-l'léga't'ic))ns for conducting inquiry

in the matter. He was found guilty

by the inquiry Officer and the

Competent  Authority “satisfying 20
) ' 1

itself about due course of the

inquiry proceedings proégeded

respondent was fair in terms of collection of |

record without its confronting the accused; and
thus the respondent suffered on account of
proceedings conducted having no.regard to the
due process and necessity -of fairness of trial. (5)
In the statement of .allegations served upon
Imtiaz Ahmed, Superintendent, his connivance
is alleged with the respondent and with Rashid
Niaz, Naib Qasid. However, this part of the
charge sheet against the Superintendent was not
investigated by the IO. Moreover, the role of
Naib Qasid was included in this head of the
Charge against Imtiaz. Ahmed superintendent
but there is no clue in the inquiry report that

whether afore-named Naib Qasid  was
proceeded against or not. (6) In absence of
inquiry in respect of the charge sheet against the
Superintendent,. we are unable to exclude the
liability of the Superintendent due to his close
control -over the License Branch being signatory
of the licenses and a proxy in between the
Branch and the Competent Authority ie. the
Deputy Commissioner. (7) in presence of short
falls of the inquiry proceedings as deducted
from the inquiry for discussion having gone in
this judgment, the entire edifice of inquiry
proceedings does not qualify the test of the
procedure  provided under the Khyber
Pakhtunkhwa Government Servants (E&D)
Rules, 2011; but the Competent Authority
blindly relied upon the inquiry report without
prior satisfaction as to its having been
conducted in compliance with the said rules. In !
view of the inferences enumerated herein |
before, our answer to the formulated questions !
follows: The first question whether the"

1

|

respondent and the exonerated co-accused were

in equal fault, answer is in affirmative. This

signifies that in a case of equal or mutual fault,

the position of the defending party is the better |
one. The second question was related to the |
ground for disciplinary action against the |
respondent as to its emanating from the affairs |
of the License Branch of Deputy Commissioners |
office in District Swabi, being subject of,
collective responsibility; if so, whether isolation 1
of the respondent for punishment withstands !

_the-test of. fairness.in-such treatment. In view of |

out:chargeisheet-against the ;

3 N e I .
othe: rmer part-of the second |
question is answered in affirmative while its |
latter part about test of fairness.is answered in |
|
i
!

‘negative. In view of the. given answers to the

formulated. questions, .it is safe to hold that

MMisohbad s Al sWAS wammandant and AMe Tmtking
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cause notice. The respondent could.

not offer sufficient cause to absolve
him from _the penalty proposed in
the show cause notice, and it was
his fate to get the major penalty

because of his grave misconduct.

recommended his exoneration with inquiring to
charges against him particularly the charge of
his connivance with the respondent. In the
purported case taken as ground for disciplinary
action against the respondent, the trial even goes
to the Deputy Commissioner who being at !
helms of the affair failed to meet the standard of
prudence and left the matter at mercy of the
Superintendent by delegating the powers of
signatures.

We hereby accept the respondent appeal and set
aside the dismissal order of respondent from
service with direction to pass necessary orders
to reinstate him in service from the date of his
dismissal and to restore him all back benefits.
This judgment will not be an impediment to
hold conduct inquiry into financial and
administrative affairs of the License Branch
under control of the Deputy Comumissioner,
Swabi, for the period of incumbency of Mushtaq
Ali the respondent, Mr. Imtiaz Ahmed the then
Superintendent and of Mr. Rashid Niaz the then l

Naib Qasid. -

LAW/RULING ON THE SUBJECT

FOR

1- CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN, 1973

2- KP SERVICE LAWS

CERTIFICATE:

Certified that |, myself prepared the above concise statement which is correct.

(Moin-ud-Din Humayun)
Advocate-on-=Record
Supreme Court of Pakistan
For Government
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

CPLA NO. /2021

1. Government of Khyber Pakhtunkhwa through Secretary Board of Revenue,
Revenue & Estate, Department, Peshawar.

2. Senior Member Board of Revenue, Civil Secretariat, Peshawar.

3. Deputy Commissioner Swabi
PETITIONERS

VERSUS

Mushtaq Ali, (Ex-Tehsildar) S/o Charagh R/o Shaheed Abad Shawa Tehsil
Razha, District Swabi

RESPONDENT

CIVIL PETITION FOR LEAVE TO APPEAL UNDER ARTICLE

212(3) OF THE CONSTITUTION OF ISLAMIC REPUBLIC OF

PAKISTAN, 1973 AGAINST THE IMPUGNED [JUDGMENT/

"ORDER OF THE LEARNED KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR DATED 16/07/2021

PASSED IN SERVICE APPEAL NO.387/2019

ECTFULLY SHEWETH;

Substaﬁtial questions of law of general public importance and grounds, inter

-alia, which falls for-deteimination of this august Court are.as.under:-

Whether the impugned judgment / order of the.Hon'ble ‘Khyber Pakhtunkhwa
Service ‘Tribunal, Peshﬁwa;-ldbes not suffer from material illegality, factually

and legally incorrect and: requires.interference by:this:a gust. Court?

oY
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- -Whether. there is..any; malafide.ion thiess
- Competent-Authority?,

Whether the Hon'ble Khyber Pakhtunkhwa Service Tribunal, Peshawar has

properly and legally exercised its jurisdiction in the matter in hand?

Whether the respondent was not custodian of record of the license Branch?

Whether the respondent has misused his position by allowing private persons

- to collaborate with him'in:preparation of fake record of the arm licenses and for

forgery of the signatures for issuing licenses with fake signature?

Whether the respondent was not caught red handed by the Deputy

Commissioner, Swabi during his surprise visit of the license branch?

Whether a proper disciplinary proceeding was not initiated against respondent
after fact finding inquiry and was accordingly charge sheeted, statement of
allegation was issued to the respondent and an inquiry officer was appointed

‘by the competent authority?

Whether a proper and regular inquiry was not conducted against the

respondent in which the respondent was found guilty of grave misconduct and

consequently recommended for major penalty?

Whether the Hon’ble Tribunal was not required to hold that the salary and

back benefits will be subject to fresh inquiry while holding that the inquiry is

" not in accordance with law?

‘Whether the allegation against the respondent is not that of fake signature on

the arm license and not the competency under the law to issue license?

-Whether the Investigation:Officer. has not made comparison. of signature of the

Superintendent and so fake signature on the license through his own

‘observation which resulted in to declaring the signature as fake?

” ! A r

patt. of./Investigation. Officer or

PN
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12. Whether the departmental proéeeding against the respondent was not in best

interest of the public?

13. Whether the respondent was not posted as license clerk and to perform the

following duties

i,

Receiving applications for arms licenses and its submission to the Deputy
Commissioner for approval as per authorized monthly quota of the District;

’

After approval and then before the issue of arms license, depositing of its fee in

the NBP through challan under proper head of account;

til. At the end of each and every month, reconciliation of all challan from the
concerned District Accounts Officer, through which the license fee was
deposited during the month;

iv. At the time of receiving applications for arms licenses, checking of original
CNICs of each applicant especially for fitness of his age for arms licenses; and

v. ~.Maintaining of the entire office record to the branch including license issue
register.

14. Whether the Inspector Stamps Commissioner Officer, Mardan has net noticed

-irregularities during his audit/inspection?

) Whether the Hon'ble Service Tribunal has not exceeded its power while

deciding the case?

FACTS

I- Facts relevant to the above points of law, inter alia, are as under:-

1. That respondent was initially appointed in Commissioner’s Office of District

Peshawar in the year 1984, was transferred to Commissioner’s Office

Mardan in the year 1988.

2. That respondent was promoted as Senior Clerk and then as Assistant (BPS-

15) in the year 1993, and thereafter, further manipulated promotion as

Tehsildar (BPS-16) i.ni;.ghé'« ear-2017 on-acting; charge basis despite the fact

I
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» IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

CPLANO._NSo _P /2021

Government of Khyber Pakhtunkhwa through Secretary Board of
Revenue, Revenue & Estate, Department, Peshawar,
-meeeeeee-PETITIONERS

VERSUS
Mushtaq Ali cmmeemee e RESPONDENT
Appeal from : Khyber Pakhtunkhwa, Service Tribunal,
Peshawar
Counsel for Petitioner : Advocate General ,Khyber Pakhtunkhwa,
Peshawar
Instituted by : Moin-ud-Din Humayun, AOR
INDEX
S.Ne | Description of documents Dated Page |
1. | Concise statement 24-09-2021 | A-C
2. CPLA 24-09-2021 | 1-5
3. Judgment of Service Tribunal Peshawar 16-07-2021 |6-23
4. | Grounds of appeal ‘ 20-03-2019 | 24-27 |
5. Comments 28-29
6. Charge sheet along with stay application 13031
7. Enquiry report 09-11-2018 | 3237 |
i 8. | Show cause notice along with reply 19-11-2018" | 38
9. | Reply to show cause notice 126-11-2018 | 39
10. ' | Notification regarding dismissal from service 07-12-2018 | 40 !
“11. | Departmental appeal 41-43 J
‘ 12. | Letter regarding rejection of departmental 01-03-2019 | 44 .
~; appeal |
S 13. | Stay application 24-09-2021 |45-46 |
; { 14, | Affidavits 24-09-2021 |47-48 |
i . 15:.-| Notice to.the respondent 24-09-2021 |49 |

CERTIFIED that the .paper book has been prepared in accordance with the
‘rules of the Court arid all the documents necessary for due appreciation of
the court have been included in it. Index is complete in all respect.

. ('Moin-'udi-'Dihi Humayun)

' Advocate-on-Record
Supreme Court of Pakistan

For-Government
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That the respondent while posted as Assistant in the Arm License Branch.of
the office of Deputy Commissioner, Swabi the then Deputy Comumissioner
Swabi on surprise visit of the arm License Branch of Deputy Commissioner
Office Swabi on 29/05/2017 and a register “labeled as PS Swabi containing
557 entries alongwith 17 Licensed copies, 15 of which were found signed
under fake signatures and five copies were recorded through issuance of
manual license . copies- ‘which was banned with the introduction of
computerized Arm License on 21/02/2017. No rules regulations were

framed and private person was making entries in the official record.

That proper departmental proceeding was initiated and charge sheet,
statement of allegation was issued to the respondent. An enquu'y officer was
appointed who conducted proper & regular inquiry in the matter and

submitted its findings.

That on.receipt of findings of inquiry officer proper show cause notice was
issued -to the respondent and vide order dated 07/12/2018 respondent was

dismissed from service.

That the respondent filed departmental appeal which was rejected by the
Competent Authority on 01/03/2019.

That the respondent being aggrieved filed Service Appeal No. 387/2019 in

which comments were called from the petitioners which were accordingly

filed refuting the stance of respondent.

That the Hon'ble Khyber Pakhtunkhwa Service Tribunal, Peshawar accepted

Service Appeal No:387/2019 of respondent vide impugned judgment/ order

dated 16/07/2021.

That the petitioners being aggrieved from the impugned judgment/order of

“the ‘Hon'ble Khyber Pakhtunkhwa  Service Tribunal, Peshawar dated
‘, 16/07/2021 -in Service Appeal No:387/2019; prefer this CPLA before the

. august Court.

—z .
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That the petitioners seek leave to appeal against the impugned judgment /
order dated 16/07/2021 of the Hon'ble Khyber Pakhtunkhwa Service Tribunal,
Peshawar in Service Appeal No.387/2019,

It is, therefore, prayed that on acceptance of this petition, leave to appeal
against the impugned judgment and order dated 16/07/2021 in Service
Appeal No.387/2019 may graciously be granted.

(Moin-ud-Din Humayun)
Advocate-on-Record
Supreme Court of Pakistan

For Government
NOTE:

Learned Advocate General, KPK/ Addl. AG /State Counsel shall appear at the time

of hearing of this petition.

. ADDRESS
. Office ‘of the Advocate General, KPK, High Court Building, Peshawar. (Telephone

No0.091-9210119, Fax No.091-9210270)

* CERTIFICATE Certified that no such petition has earlier been filed by Petitioners/
" Government against the impugned judgment mentioned above.

Advocate-On-Record

.
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© . BEFORE THE HON’BLE KHYBER PAKHTUNKHWA_,MEQ; Dned_?;g_zl
& TRIBUNAL, PESHAWAR

- Inre:
- CM for Implementation

Musthanh.; ......... e LT PPN Appellant

wh b kt;\ '%. Q v — .
‘E\m ‘%:tbmd\‘u Z&\ﬁ - ‘Q}f;nsus j

Govt. of 'KP through S‘e‘ér'etary Board of - _
Revenue (R&S) Department, Peshawar & others ..... Respondents

: w’i | APPLICATION F OR I"IXATION AN EARLY |
. DATE OF HEARING IN THE ABOVE TITLED

CM FOR IMPLEMENTATION

' Res'pectfully.Sheweth
olr, -

Appellant humbly submits as under:- |

1. That the abeve 'titled' CM for implerrrentation is
pending ad]udlcatxon before this hon’ ble Tnbunal;
and the same is ﬁxed for 31.08. 2021

| 20 'That the date ﬁxed_in the titted CM is a lengthy one,
| ' therefore',_through instant application the appeliant' _
request this august Court' for aceeleraftien 'of":th_e’:
- same, because the reSporldents 2 ar’e‘ ' rtqt |
1mp1ement1ng the mamfest ]udgment/ order passed
by this Hon’ble Tnbunal

- 3.. That app'ellant is- jobless’ ‘and- is facing great:

hardships.




4 That despite clear cut directions, the respondents

are not reinstating the appellant into his service

5. That the respondents are willfully avoiding act upon

the order passed by this Hon’ble Tribunal

It is, therefore, humbly requested that, on
acceptance of this application, the date fixed in
the above titled pet1t1on may gracmusly be
accelerated and the case be f1xed to a nearest

p0551b1e date.

Dated; 29.03.2022

Ami]a
Advocate Supreme Court

AFFIDAVIT

[, do hereby affirm and declare on oath that the contents - -
of accompanymg Apphcatlon are true and correct to the best
of my knowledge and behef and nothmg has been concealed

from thls Hon’ble court.




KHYBER PAKHTUNKWA | All communications should be
o addressed to the Registrar

SERVICE TRIBUNAL, PESHAWAR | KPK Service Tribunal and not | -

any official by name.

= | Ph- 0919212281
Noﬁﬁgg'f /ST Dated: - fof /2022 | Fax:-091-9213262

To,

1 The Accountant General,
Government of Khyber Pakhtunkhwa,
Peshawar.
_ Subjectt  SALARY ATTACHMENT OF THE RESPONDENTS TILL FURTHER'IN

EXECUTION PETITION NO. 229/2021 IN CASE TITLE Mr. MUSHTAQ ALI VS GOVT. OF
- KHYBER PAKHYUNKHWA THROUGH SECRETARY BOARD OF REVENUE (R&S)
DEPARTMENT, PESHWAR.

[ am directed to forward herewith a cé’rti‘fiedcopy of Order dated

P

~ 31.05:2022 passed by this Tribunal on the above subject for strict compliance.

Encl: As ABOVe.

(WASEEMAKHTAR)
REGISTRAR
KHYBER PAKHTUNKHWA

" SERVICE TRIBUNAL:
* PESHAWAR




KHYBER PAKHTUNKWA ‘ All communications should be
. “ addressed to the Registrar

SERVICE TR‘I‘BI_JNAAL,' PESHAWAR KPK Service Tribunal and not

any official by name.

—

e ' - Ph:- 0919212281 -
No: 29T 6T Dawd:! L /24 1022 | Fax-- 0919213262

To,

1 Government of Khyber Pakhtunikhwa Through Secretary Board of
Revenue (R&S) Departmen’c Peshawar. '
2 = The Senior Member Board of Revenue, Civil Secretarlat Peshawar.

3  Deputy Commissioner, Swabi.

Subject: DIRECTION FOR IMPLEMENTATION OF JUDGMENT OF KHYBER

: - PAKHTUNKHWA SERVICE TRIBUNAL IN EXCUTION PETITION NO.
229/2021 IN CASE TITLE Mr. MUSHTAQ ALI VS GOVERNMENT OF
KHYBER PAKHTUNKHWA THROUGH SECRETARY BOARD OF
REVENUE (R&S) DEPARTMENT, PESHAWAR

¢z

I am directed to forward herew1th a certified copy of Order dated

i L
i

31 05.2022 passed by this Tribunal on the above subject for strict compliance.

- Encl: As Above.

@@__,__———@,u
~ (WASEEM AKHTAR)

REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL o
PESHAWAR o

e SRR

CASE TITLE:- EXECUTION PETITION NO.229/2021 MUSHTAQ ALI VERSUS GOVT
OF HYBER PAKHTUNKHWA. =

SUBJECT: - APPLICATION FOR RELEASE OF SALARY.

I. Case titled Mustaq Ali (Ex Tehsildar), Service Appeal No. 387/2019 S/O Charagh, R/O
Shaeed Abad Shawa, Theshil Razar, District Swabi versus Government of Khyber:
Pakhtunkhwa Peshawar, was decided on 16.07.2021.

2. That the subject Execution Petition was pending adjudication before this Hon,ble '

Tribunal Peshawar.

3. That vide order dated 31.05.2022 this Hon,ble Tribunal was pleased to attached the salary

of the respondent in the subject case.

4. That in response, the respondents implemented the order and submitted implementation
report on 01.07.2022, but the release of salary was not incorporated in the order dated
01.07.2022.

5. As the Judgment of this Hob,ble Service Tribunal has already been implemented .

therefore the salary of respondent may kindly be released.

Secretary
Board of Revenue.
Revenue and Estate Department
~ Dated 27.07.2022
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