BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

Service Appeal No. 946/2015
Date of Institution... 19.05.2015

Date of Decision ... 22.09.2022

Amir Ali, Ex-Constable No. 391, Mardan District Police.
... (Appellant)

VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and two

others.

(Respondents)

SYED NOMAN ALI BUKHARI,

Advocate _ - For appellant.
SYED NASEER-UD-DIN SHAH,

Assistant Advocate General --- For respondents.
SALAH-UD-DIN --- MEMBER (JUDICIAL)
MIAN MUHAMMAD --- MEMBER (EXECUTIVE)

JUDGMENT:
SALAH-UD-DIN, MEMBER:- Precise facts forming the

background of the instant service appeal are that the appellant joined

Police Force as recruit on 22.12.2014. Departmental action was taken

? . ’-/‘ against the 'appellant on the allegations that he alongwith his brother

— namely Fawad Ali and father namely Darwaish as well as other
persons namely Saeed and Imran Ali S/O Niamatullah were charged in
case FIR No. 542 dated 21.09.2014 under sections

506/387/427/148/149 PPC Police Station Hoti1 District Mardan but the
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appellant concealed this fact at the time of his appointment as
constable and also managed to procure a favourable report from the

concerned police station. On conclusion of the inquiry, the appellant

was awarded major penalty of dismissal from service, which was
challenged by the appellant thrdugh filing of departmental appeal but

the same was also declined, hence the instant service appeal.

2. Notices were issued to the respondents, who submitted their
comments, wherein they refuted the assertions raised by the appellant

in his appeal.

3. Learned counsel for the appeliant has contended that the inquiry
proceedings were conducted in violation of mandatory provisions of
Police Rules, 1975 and neither any final show-cause notice was issued
to the appellant nor copy of the inquiry report provided to him; that the
appellant was though charged in a false criminal case, however he was
acquitted by competent court of law; that soon after registration of
FIR, compromise was effected between the parties and the appellant
was granted pre-arrest bail, however the appellant being not a law
knowing person, was under the impression that he had been
acquitted; that after recruitment of the appellant, valuable rights were
created in his favour and he could not have been dismissed from
service merely on the charge of his involvement in the criminal
case; that the impugned orders are not in accordance with

law, therefore, the same may be set-aside and the appellant may be
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reinstated in service with all back benefits. Reliance was placed on

1986 PLC (C.S) 420 and 2010 PLC (C.S) 924.

4. On the other hand, learned Assistant Advocate General for the
respondents has contended that the appellant stood charged in a
criminal case and in view of Circular Order No. 8/2007 issued by
Provincial Police Officer Khyber Pakhtunkhwa Peshawar on
16.06.2007, the appellant was debarred from his enlistment as
Constable, however he submitted false affidavit regarding his
non-invoh%ement in any criminal case and thus secured his
recruitment; that the appellant in connivance with the then Madad
Muharrar Police Station Hoti had procured a false verification report
and the concerned Madad Muharrar has also been awarded the penalty
of forfeiture of two years approved service; that the appellant was
treated in accordance with law and the allegations against him stood
proved in a regular inquiry, therefore, he has rightly been dismissed

from service.
5. Arguments have already been heard and record perused.

6. A perusal of the record would show that departmental action was
taken against the appellant on the allegations that he alongwith his
brother namely Fawad Ali and father namely Darwaish as well as
others were charged by complainant Fida Muhammad in case FIR
No 542 dated 21.09.2014 under sections 506/387/427/148/149 PPC
Police Station Hoti District Mardan but the appellant concealed this

fact at the time of his appointment as constable and also managed to



procure a favourable report from the concerned police
station. Available on the record is copy of verification form for initial
appointment in respect of the appellant. Madad Muharrar of the
concerned police station had endorsed report on the aforementioned
verification form by mentioning that on scrutiny of record maintained
in the police station, the appellant was not found convicted in any
criminal case. Nothing false was mentioned in the said report of Madad
Muharrar for the reason that the appellant was only charged in a
criminal case and was not at all convicted in any criminal case. It is not
understandable as to how the said report of Madad Muharrar was made

a ground for initiating disciplinary action against the appellant.

7. The appellant was though charged in a criminal case, however
the matter was privately settled through compromise and the appellant
was granted pre-arrest bail vide order dated 18.10.2014 i.e prior to his
recruitment on 22.12.2014. In view of compromise between the parties
and grant of pre-arrest bail, the appellant being not a law knowing
person was under the impression that he has been acquitted in the
criminal case. The appellant has admittedly been acquitted in the
mentioned criminal case and there exisfs no legal reason to debar him
from serving in the police department. Moreover, the appellant was not
provided any opportunity of personal hearing before passing of tl.we
impugned order of his dismissal from service. Similarly, the appellant
was neither issued any final show-cause notice nor he was provided
copy of the inquiry report. August Supreme Court of Pakistan in its

judgment reported as PLD 1981 SC-176, has graciously held that rules
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devoid of provision of final show cause notice along with inquiry report
were not valid rules. Non issuance of final show cause notice and
non-provision of copy of the findings of the inquiry officer to the
appellant has caused miscarriage of justice as in such a situation, the
appellant was not in a position to properly defend himself in respect of

the allegations leveled against him.

8. In view of the above discussion, the appeal in hand is allowed by
setting-aside the impugned orders and the appellant is reinstated in
service, however in view of peculiar facts and circumstances of the
case, he shall not be entitled to any financial back benefits. The
seniority of the appellant shall, however be considered alongwith his
batch-mates from the date of his appointment in accordance with
relevant rules. Parties are left to bear their own costs. File be consigned

to the record room.

ANNOUNCED
22.09.202 . 7

| (SALAH-UD-DIN)
* MEMBER (JUDICIAL)

(MIAN MUHAMMAD)
MEMBER (EXECUTIVE)



Service Appeal No. 946/2015

ORDER
22.09.2022 -

Learned counsel for the appellant present. Mr. Atta-ur-Rehman,
Inspector (Legal) alongwith Mr.l Naseer-ud-Din Shah, Assistant
Advocate General for the respondents present. Arguments have
already been heard and record perused.

Vide our detailed judgment of today, separately placed on file,
the appeal in hand is allowed by setting-aside the impugned orders
and the appellant is reinstated in service, however in view of peculiar
facts and circumstances of the case, he shall not be entitled to any
financial back benefits. The seniority of the appellant shall, however
be considered alongwith his batch-mates from the date of his
appointment in accordance with relevant rules. Parties are left to bear

their own costs. File be consigned to the record room.

ANNOUNCED
22.09.2022
A \ P
(Mian Muhammad) (Salah-Ud-Din)

Member (Executive) "~ Member (Judicial)



" 20.09.2022 Syed Noman Ali Bukhari, Advocate for the appellant present. Mr.

Atta-Ur-Rehman, Inspector alongwith Mr. Naseer-Ud-Din Shah, Assistant

Advocate General for the respondents present.

Arguments heard. To come up for order on 22.09.2022 before the
D.B.

* -
+
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(Mian Muhammad) (Salah-Ud-Din)
Member (E) Member (J)
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Arguments could not be heard due to %c(neral strike of

1 - ~ ‘/&) .-
%%ar. j‘@mne%‘%up f%ume(nts on 5’5.0%.202 :

before D.B.
(Fareeha Paul) ' (Kalim Arshad Khan)
Member (E) " Chairman
 14.04.2022 Appellant alongwith his counsel namely Uzma Said,

' Advocate present, who submitted fresh Wakalatnama on behalf
of the appellant. Mr. Asif Masood Ali Shah, Deputy Distfict
Attorney for the respondents present. f

Learned counsel for the appellant requested for

\ adjournment on the ground that she has been engage‘d today
and has not gone through the record. Adjourned. Last

\ opportunity given. To come up for arguments on 27.05.2022

\  before the D.B,/” |

* 7 N Z

¢ (Mian Muhammad) (Salah-ud-Din
Member (E) o : Member (J)
N, .
27" May, 2022 \ Clerk of the counsel present. Mr. Naseerud Din Shah,
Asstt. AG for respondents present.
: Ar;guments could not be heard due to general strike of
the bar. Adjourned. To come up for arguments on 25.07.2022
befo}:\e D.B.
(Fareehé Paul) (Kalim Arsh'ad Khan)
Member (E) : Chairman
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02.11.2020

11.01.2021

16.04.2021

-

10.08.2021

’/
ot

" Junior to counsel for the appellant and Addl. AG
alongwith Zaheer Muhammad, PSI for the respondents
present. |

The Bar is observing general strike, therefore, 'the
métter is a‘djourh d to 11.01.2021 for hearing before the

5 L.

(Mian Muhammad) Chairman
Member

Counsel for the appellant and Mr. Muhammad Rashid,
DDA alQngwith Khial Roz Inspector (Legal) for -the
respondents present.

Former requests for adjournment in order toffurther
prepare the brief. Adjourned to 16.04.2021 for hearing
before the D.B.

(Atig-ur-Rehman Wazir) ' Chairman
Member(E)

Due to demise of the Worthy Chairman, the Tribunal is

non-functional, therefore, case is adjourned to

10.08.2021 for the same as before.

/R/ ader

Since, 1% Moharram has been declared as public

holiday, therefore, case is adjourned to 27/ [ 2 /2021 for

the same as before.




26.03.2020 Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 15.06.2020 before

D.B.

€r

15.06.2020 Counsel for the appellant and Additional Advocate
General alongwith Mr. Atta Ur Rehman, SI for respondents present.

Learned counsel for the appellant, during the course of

arguments refefred to standing order No.8 of 2007 datéd 16.06.2007.

The copies of referred standing order though had not been provided

to the court nor the Learned AAG. Learned counsel, therefore,

N requests for sgxi@ time to place on record the copies of all relevant

documents within a fortnight.

Adjourned to 26.08.2020 before D.B.

MEMBER

26.08.
2020 Due to summer vacation case to come up for the

same on-02.11.2020 before D.B.

Reader



11.09.2019

Learned counsel for the appellant present. Mr. Zly

Ullah learned Deputy District Attorney aloﬁgwith Atta ur
Rehman Inspector present. Representative of the
respondent department submitted copy of affidavit of the
appellant. Upon the request of learned counsel for the
appellant, representative also submitted éopy of
Verification form for Initial Appointment of the
appellant. Learned counsel for the appellant seeks
adjournment for arguments. Being an old case of the year

2015, adjourned by way of last chance. To come up for

arguments on 25.11.2019 before D.B.
é\u —

Methber Member

25.11.2019 Due to general strike of the KP Bar Council, the case is
adjourned. To come up on 27.01.2020 before D.B.

@.,/(

Member Member

27.01.2020

Junior to counsel for the appellant and Addl. AG

alongwith  Attaur Rahman, Inspector (Legal) for- the

- respondents present.

Due to general strike on the call of K.P Bar Council,
instant appeal is adjourned to 26.03.2020 for arguments
before the D.B.

A/ @0. /
Member Memb_ef
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10.04.2019 - Learned counsel for the appellant and Mr. Zia Ullah
learned Deputy District Attorney alongwith Mr. Atta Ur
Rehman S.I for the respondents present. Learned counsel

for the appellant seeks adjournment. Adjourn. To come up

for argument on 27.06.2019 before D.B

g eaber _ embker

27.06.2019 Appellant in person and Addl. AG for the
respondents present. Due to incomplete bench case is

adjourned t011.09.2019 for arguments before the D.B.

N AT



946/2015

-26.12.2018 Appellant alongwith Taimuir Ali, Advocate and Mr.
| Ziaullah, DDA alongwith Attaur Rahman, S.I (Legal) for the

respondents present.

Learned counsel for the appellant and learned DDA
were heard at length. We, however, felt that the record
pertaining to service of appellant, more particularly, the
documents through which he has been alleged to have
concealed the factum of his involvement in a criminal case,
shall be important for decision of this case. The respondents
are, therefore, directed to produce the said part of the record

on 28.01.2019 before this D.B.

ME mber Chijtthan '

\

28.1.2019 Appellant with counsel and Addl. AG alongwith
Tt
Attaur Rahman, S.I for the respondents present.

The representative of respondent department has
produced copy of departmental proceedings against H.C
Wazir Muhammad No. 2810 who had reported on the
character/verification role in respect of appellant. The

same is placed on record.

In order to reach just conclusion ‘in the matter it
would be necessary to examine the declaration form filled
by the appellant {Jpon which the verification process at the
concerned Police Station was initiated. The same shall be
produced alongwith any other affidavit/declaration on

10.04.2019 before the D.B. \

Member Chairman



-0 27.07.2018 Junior to counsel for the appellant and Mr. Zia Ullah..‘
learned Deputy District Attorney alongwith present. Junior to

counsel for the appellant seeks adjournment as senior counsel is

not in attendance. Adjourned. To come up for arguments on

18.09.2018 before D.B.
AN

(Ahm:g;san) (Muhammad Hamid Mughal)
Member ' Member
18.09.2018 Appellant alongwith Mr. Taimur Ali Khan, junior counsel for

the appellant and Mr. Kabirullah Khattak, Additional AG alongwith
Mr. Atta-ur-Rehman, S.I (Legal) for the respondents present. Junior
counsel for the appellant requested for adjournment on the ground
that learned senior counsel for the appellant is stated busy before
the Hon’ble Peshawar High Court. Adjourned. To come up for

arguments on 02.11.2018 before D.B.

%4 -
(stg'nsgs:lah) (M. Amin Khan Kundi)

Member Member

02.11.2018 Neither appellant nor his counsel present. Mr.
Ziaullah, Deputy District Attorney for the respondents
present. Due to retirement of Hon’ble Chairman, the
Tribunal is incomplete. Therefore, the case is adjourned.

To come up for the same on 26.12.2018.

er



;
06.2.2018 Counsel for the appellant and Mr. Kabeerullah Khattak,
“Addl. AG alongwith S.I(Legal) for the respondents present. Due
to shortage of time, arguments could not be heard. To come up for

arguments on 05.4.2018 before the D.B.

-

Member

p—

5.0, 2018 Learned counsel for the appellant and Mr. Zia
Ullah, learned Deputy District Attorney alongwith Mr.
Atta Ur Rehman, S.I (legal) for the respondents
present. Learned counsel for the appellant seeks
adjournment. Adjourn. To come up for arguments on
07.06.2018 before D.B |

.

."/
(Ahmad Hassan) (Muhammad Hamid Mughal)
Member Member
07.06.2018 Junior to counsel for the appellant and Mr. Muhammad Jan,

Learned Deputy District Attorney alongwith Shafique Inspector for the
respondents present. Junior to counsel for the appellant seeks
adjournment as senior counsel is not in attendance. Adjourned by way
of last chance. To come up for arguments on&7.03.2018 before D.B.

. e
(Ahmﬁgsan) —— {Muhammad Hamid Mughal)
Member ' Member
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24.03.2017 Counsel for the appellant and Mr. Atta Ur Rahman, SI alongwith

Mr. Kabir Ullah Khattak, Assistant AG for the respondents present.

Argument could not be heard due to incomplete bench. To come up for

final héaring on 31.07.2G17 before D.B.
Chéﬂan

31/7/2017 Counsel for the appellant and Mr. Ziaullah, Deputy District
Attorney alongwith Mr. Attaullah, S.I (Legal) for the respondents
present. Partly heard. Learned counsel for the appellant seeks
adjournment. To come up for further arguments on 27/11/2017
before D.B. ‘

) .
) o
(GUL KHAN) (Muhammad Hamid Mughal)

MENIBER MEMBER

27.11.2017 Clerk to counsel for the appellant and Addl: AG for
respondents present. Due to general strike of the Bar arguments

could not be heard. Adjourned. To come up for arguments on
06.02.2018 before D.B.

- Member | W




24.03.2016 ° Counsel for the éppellant and Mr. Muhammad Ghani, S.I
alongwith Assistant AG :for respondents present. Written reply

submitted. The appeal is assigned to D.B for rejoinder and final hearing

Chai&n/an

for 13.7.2016.

13.7.2016 Counsel for ti’he appellant and Mr. Muhammad

Ghani, SI alongwith ' Mr. Muhammad Jan, GP for
respondents present. Refjoinder submitted copy of which is

placed on file. To come up for arguments on
2= =}
3--~

Mcmber Member

23.11.2016 Counsel for the appell.ant and Mr. Khalid Mehmood. H.C alongwith
Mr. Muhammad Jan, GP for the respondents present. Learned counsel for
the appellant submitted before the court that in the inquiry report there is

. mentioned a standing order,; hence, the same be requisitioned. Request
accepted. Representative of ihe department is directed to produce before
the court available record. To come up for such record and arguments on

24.03.2017 before D.B.

(ABDUL LATIF) ( IR NAZIR)
MEMBER MEMBER
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26.11.2015

Counsel for the appellant present. Learned counsel for the
appellant argued that the appellant was serving as Constable when
subjected to inquiry on the basis of a criminal case registered under
sections 506/387/427/PPC vide FIR No. 542 dated 21.9.2014 at PS
Hoti Mardan and dismissé‘d from service on the allegations of
involvement in the said criminal case vide impugned order dated

25.2.2015 regarding which he preferred departmental appeal which

was rejected on 20.4.2015 and hence the instant service appea] on .

19.5.2015.

i That the appellant is falsely implicated in the criminal case

‘which is yet to beidecided and in which the Court has extended the

concession of pre-arrest bail to the appellant and that the said case

‘would not be legally considered for passing the ifﬁpugned order of

dismissal from service.

Points urged need consideration. Admit. Subject to deposit
of security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 26.11:2015 before S.B.

Chairman

Appellant in person and Mr. Muhammad Ghani, S.| alongwith

_Addl: A.G for respondents present. Requested for adjournment. To

come U‘pnfg\r written reply/comments on 24.3.2016 before S.B.

\\
. } g :
~ Chafrmian
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A | Form- A
FORM OF ORDER SHEET
Court of - ‘ ' ‘
Case No. 946/2015
S.No. | Dateoforder Qfder or other.proceedings with signature of judge or Magistrate
Proceedings -
1 2 -3
1 21.08.2015 . The appeal of Mr. Amir Ali resubmitted today by Mr.
L :
Muhammad Asif Yousafzai Advocate may be entered in the
Institution 're.gi\st.er and put up to the Worthy Chairman for
proper.'dgqér. S e \
2 l\'\ -2~ V'l This case is entrusted to S. Bench for preliminary

lrﬁéafih‘g'fb'be put up thereon REY; ’”% . U.\

e L CHA%AN
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The appeal of Mr. Amir Ali Ex-Constable No.391 Mardan Distt. Police received to-day i.e. on
19.05.2015 is incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

1- Copies of Final show cause notice and its reply mentioned in para-6 of the memo of appeal
(Annexure-E&F) are not attached with the appeal which may be placed on it.

2- Annexure-J is not attached with the appeal which may be placed on it.

3- Appeal may be got signed by the appellant.

4- Index of the appeal may be prepared according to Khyber Pakhtunkhwa Service Tribunal rules
1974. _

5- Five more copies/sets of the appeal along with annexures i.e. complete in all respect may also
be submitted with the appeal.

No. :7: IE ﬁ /S.T,

Dt. Rl K 0.5-' /2015 | /

/\y REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
. . PESHAWAR.
Mr. M. Asif Yousafzai_Adv. Pesh.
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biome g poarf
2 e
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEALNO. QYL /2015

Amir Ali V/S Police Deptt:
~ INDEX

S.NO. | DOCUMENTS ANNEXURE | PAGE
1. Memo of Appeal 1 - 113
2. Copy of FIR A 4 .
3. | Copy of charge sheet B |5
4, Copy of statement of allegations C L 7 6_;
5. Copy of reply to charge sheet D |7
6. Copy of dismissal order E B 8 B
9. Copy of departmental appeal F 19
10. Copy of rejection order G 1'O'M_~__
11. | Copy of BBA confirmation H 111-12
14 Vakalatnama | mmememeee 13

THROUGH:

(TAIMUR ALl KHAN)
ADVOCATES, PESHAWAR



% . " ' 'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

. ﬂnW.F.ﬁm
ﬂ ﬁ'é 2015 Borvice T’ribm&‘
APPEAL NO. " 015 Bisry N ST
@atod_.J=5- R0/ S
Amir Ali, Ex- Constable No.391.

Mardan District Police. (APPELLANT)

VERSUS

1. The Provincial Police Officer, KPK, Peshawar.
2. The Deputy Inspector General of Police Mardan Region-I, Mardan.
3. The District Police Officer, Mardan.

(RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL ACT,
1974 AGAINST THE ORDER DATED 20.04.2015, WHEREBY THE
DEPARTMENT APPEAL OF THE APPELLANT AGAINST THE ORDER
DATED 25.02.2015 HAS BEEN REJECTED FOR NO GROUNDS.

PRAYER:

06 L3 : e
QS__f, THAT ON THE ACCEPTANCE OF THIS APPEAL, THE ORDER DATED
qu?%d § 20.04.2015 AND 25.02.2015 MAY BE SET ASIDE AND THE
APPELLANT MAY BE REINSTATED WITH ALL BACK BENEFITS. ANY
OTHER REMEDY, WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND
APPROPRIATE THAT, MAY ALSO BE AWARDED IN FAVOUR OF
APPELLANT.

«e-submitted 16-407
and flled.

: ‘@_/w
Repglatrnng

| Hf 9’] 13



RESPECTFULLY SHEWETH:
FACTS:

1. That the appellant joined the police force on 20.12.2014 as recruit

constable.

2. That the appellant was charged in criminal case in FIR No.542 dated
21.9.2014 on the basis of which charge sheet and statement of
allegations was served to the appellant which was duly replied by the
appellant in which he clear the real situation about the FIR and
denied all the allegations therein. (Copy of FIR, charge sheet,
statement of allegation and reply to charge sheet are attached as
Annexure-A,B,C&D) :

3.  That without conducting inquiry and without giving final show cause
notice the appellant was dismissed from service vide order dated
25.2.2015. (Copy of order dated 25.02.2015 is attached as Annexure-
E)

4, That against the order dated 25.02.2015, the appellant filed
departmental appeal, but the same was also rejected for no good
ground on 20.04.2015. (Copies of departmental appeal and rejection
order are attached as Annexure-F&G).

6.  That now the appellant come to this august tribunal on the following
grounds amongst others. :

GROUNDS:

A) That the impugned order dated 25.02.2015 and 20.04.2012 are
against the law, facts, norms of justice and material on record,
therefore not tenable and liable to be set aside.

B) That the appellant has been condemned unheard and has not been

treated according to law and rules.

C) That no inquiry was conducted against the appellant and the
appellant was removed in slipshod manner which is the rules and

Superiors Courts judgment.

D) That no final show cause was issued to the appellant before imposing
major punishment of dismissal from service. Which is the violation of

law and rules.



E) That as the compromise was made between the appellant’s family
and the opposite party, the learned Session Judge Mardan also
confirmed BBA in FIR no.542 dated 21.9.2014. (Copy of BBA

confirmation is attached as Annexure-H)

F) That the appellant has not been treated under proper law despite he
was a civil servant of the province, therefore, the impugned order is

liable to be set aside on this score alone.

G) That the penalty of dismissal from service is very harsh which is
passed in violation of law and, therefore, the same is not sustainable
in the eyes of law. |

H) That as the appellant was acquitted in FIR No.542 dated 21.9.2015,
therefore there remain no ground to punish him for the same
offence.

1) That the appellant seeks permission to advance others grounds and

proofs at the time of hearing. |

It is, therefore most humbly prayed that the appea! of the
appellant may be accepted as prayed for.

APPELLA
Amir Ali

ot
THROUGH: @
~ (M.ASIF YOUS@

(TAIMUR LI KHAN)
ADVOCATES,PESHAWAR
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5 SHEET UNDER NWEP pOLICE RULES 1975

L Gul Afzal Khan District Police Officer, Mardan as competent »authority\

Dot by CHirge VO Bt § &,4%1‘%‘&1)“@, as follows. . \ .
R ‘ R I I
| That you recruit constable Amir All, alongwith your brother: Fawad Ah,
patger Dovish and £e0 ather persons namely Saeed, fmran Ali Ss/o Nimatullah were charged b). 5 i
Ccoraphidimt 1 \\1mmmmad Tor the offence uw/'s 506/387/427/148/]49 PPC Vlde TIR 1\10. 542' § ]
At A )..,_{\;l 1 1S Hou but you concealed this fact at the time of you ap [
ol T this 1)mmct Police and also managed a favourable report from ,Jonc 3o
L . o
SIITTTEROS IS IRERUE misconduct on your part. L -_1_’,' . P
This amounts to grave misconduct on you part, warranting dcpartmenta‘l ‘:
qeno GEnSt Yol i defined in section - 6 (1) (a) of the KPK Police Rules 1975. S
R Gy reason b ihe above, you appear t be guilty of misconduct under section — 02 ('1'1'1) 'f
e NwER Police Rules 1975 and has rendered yoursell liable to all or any of tHe
‘ c . . . v .1 .
penallics i apecified 1 section - 04 (i) a & b of the said Rules. : |
. ) i
5. Cou e therefore, directed to subi nit your written defense within seven uays of t]*lae
ce o e charge shect to the engquiry officer. . 1
4 Jour written delence il any. shouid reach “to [he enquiry O oEficer within the. snec1ﬁl ,d :
Beriod. failing which. it shall be presurned that you have 10 detense 10 put—m '\nd- m tl" aLtl
i, an ex-parte qetion shall follow aguinst you. A
Lo
. L . . 1
it whether you desired to be heard in persons. i 3
' i 1
I
. =
/ \
(GUL AFZ LK |
L District Police Ofﬁcer,d
i Y Mardan |
l



' THE DISTE {CT POLICE OFFICER, MARDANZ" (A,
‘

e s e

e

Dated d[ — D _/2.0_15-1?""

5

NBERNMTPPOLKmnunm3~1W5 o

RY ACTIONE
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, faud Adzal Khan Di
cuit Cunstable Amir Al rendere

i

strict Police Officer, Mardan as. coxﬁ}peﬁ;n}f‘i
d himself liable o' bg

b

e ane obahe apinion that Ree

R R TI TR Iy e cotnmitted the following acts/omission within the meaning of segtion:V: 7

Y T ; LR i b E &

LU S IR A Cales V970 P ’%
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netable Amir Ali, along with your brother Fawad Aly,

T N S U A I uther persons namely Szeed, hmrad Ali Ss/o Nimatullah were charged by

ot L Auhamad for the offence uls 506/'.’)87/427/‘.\.48/149 PPC vide FIR No. 54.;2
(s fact at the time of your appointment as .

Gt IO G el bhut you concealed
yelaet Police and also ranaged a favourable report from concerned Police -
'{ :

That you, Recrult €O

RTTROR ISORTY s

Cypehy s erons misconduct on your part.

5 por the purpose of scruti

e Lo the above allepations Mian Imtinz Gul DSP/Legal Mardan s appointed as -

p—
N,

iy oy OO

% The enquiry officer shali conduct proceedings in accordance with
. . - [ . -y foe 4
potice Kates 1975 and shall provide reasonable opportumty of defense and healllig,
il record Tndings and complete within twenty five (25) days};ofi\,t;h’e';'re“

' y RN
e trer el

IRTREE cie O

AT T S AN spmendation tor his punishment of other appropriate action against U
\."'5".‘ L . l p
£ Vhe accused constable shall ensure and join the proc'eedin'gs ;
‘ et by the EFnquiry Officer. 7] :

EEETERE T RS 1

(GHL ATZ AN)
District Police Officer,.
Mardan B

l
P
N
\
|

cov s OF THE DISTRICE POLICE OFFICER, MARDAN

i ”
/R, dated Mardan the 4G = 2 - oS

C oy of above is forwa raded to the:

sinst the, accused

o DRP/Legal Mardan for initiating proceedings A
der Plice

Ofticin) 4 Officer natt =y Recruit Constable Amir Ali, U
Rutes, 1975, ' !

2 Raeoruit Constable Amir Aldi, with th
Faquiry Officer on the date, time and place. fixed bY

officer for the purpose of enquiry.proceedings.

¢ directions to -apﬁ?ar b’&%;fqre| the
the e

E X s V1) s sk ko R
A o ey - 1
ATTESTED |
~ e N &L ks
= e |

e e e e

nizing the conduct of the said official with
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QRDER

This order will dispose of departmental inquiry, which has been conducted

against Recruit Constable Amir Ali No. 797~z <he ailegation that he along with his brother
Fawad Ali, Father Darvish, and two other persons namely Saeed, Imran Ss/o Nimatullah were
charged by complainant Fida Muhammad for the offence u/s 506/387/427/148/149 PPC '{/ide FIR
»Jc. 542 dated 21.09.2014 PS Hoti but he O sealed this fact at the tlme of his appointment as |
Constable in the District Police Mardan and manage a favorable report from the concerned |
Poiice Station. M. attitude adversely reflected on his performance which is an indiscipline act
and gross misconduct on his part as defined in rule 2(iii) of Police Rules 1975. Therefore he was
recommended for departmental action. \ |

In this connection, Recruit Constable Amir Ali No. 391, was charge
sheeted vide this office No. 812/R, dated 04.02.2015 and also proceéded him against
departmentaliy through Mr: Mian Imtiaz Gul DSP/Legal Mardan, who after fulfilling
nevessary proress, submitted his findings to he undersigned vide his office endorsement No.

23T s daied 74.02.2015, as the allegation have been established against him.

The-undersigned agreed with the findings of enquiry officer and the

alleged Racruit Constable Amir Ali No. 391, is hereby dismissed frow cervice, in exercise of

———

the power vested in me under the above quotes! iules.

Order announced
O.B No. o
Dated - . _*_r___ 2

(Gul Afz idi)
District Police Officer,
¢ Mardan.
No [%}/4 - 1 dated Mardan the 26 -2 . 2015

Copy for information and necessary action to:-

1. 'The Deputy Inspector General of Police Mardan Region-1, Mardan.
2. The S.F Operations, Mardan.

3. [he DSP/HQrs Mardan.

4. The Pay Officer (DPO) Mardan.

5. The E.C (DPO) Mardan.

6. The OASI(DPO) Mardan.
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ORDER. ;

This order will dispose-off the appeal preferred by Ex- Recruit
‘Constable Amir Ali No. 391 of Mardan District Police against thc order of District Police
Officer, Mardan, wherein he was dismissed from service vide Dlstrlct Police Officer, Mardan

" OB No. 354 dated 25.02.2015.

ik
Brief facts of the case are that a departmental enqulry, which has been

_ conducted against Recruit Constable Amir Ali No. 391 on the allegatxon that he along with
his brother Fawad Ali, Father Darwish and two other persons namely Saced, Imran Ss/o
Nimatullah were charged by complainant Fida Muhammad for the offence u/s
506/387/427/148/149PPC vide FIR No. 542 dated 21.09.2014 PS Ho'a but he concealed this
fact at the time of his appointment as Constable in the District and manage a favorable report
from _trle concerned Police Station. His attitude adversely reflected on his performance which

" is an indiscipline act and gross misconduct on his part. Therefore he was recommended for
departrnental action. In this connection he was charge sheeted and also proceeded against

. departmentally through Deputy Superintendent of Police Legal, Mardan, who after fulfilling

necessary process submitted his findings which the allegations were estabhshed against him.

I have ’perused the record and also heard t’ne appellant in Orderly
Room held in this office on 15.04.2015, but he failed to justify his:v‘?‘ innocence and could not
produce any \ogent reason about his innocence. Therefore, [- MUHAMMAD SAEED
Deputy Inspector General of Police, Mardan Region-], Mardan in exercise of the powers

conferred upon me reject the appeal and do not mterfere in the order passed by the

UV }

. competent authonty, {fus the appeal is "filed fo: f;thw1th

ORDER ANNOUNCED.

, % ED)PSP
Deplity Ispet heral ofPo ce,

: Mard nRegion-I Mardan »
~No. 7/{4 Ll é‘ /ES, Dated Mardan the )J’) bu /2015,

Mﬁ"’
\__p_g—.,m

Copy to District Police Officer, Mardan for mformahon and necessary
action w/r to his office Memo: No. 416/LB dated 07.04.2015.

(****3(-3(-)
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Order---04.
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The instant bail before arrest petition received from t
vacant. Court learned ASJ-Il, Mardan in compliance wrth:,-
general: order dated 2338-46 dated 16.10.2014 of this Court

entered in the relevant register.

Accused/petrtroners Fawad, Aamir, Saeed & Anhar o\nag -
rnterrm pre- .arrest bail with counsel present. pp for the state
present, Comp\arnant Eida Mohammad in person present.

Accusedlpetlttonersseek their pre-arrest bail charged
u/sectron 506/387/427/148/149 PPC riw 25 Telegraph Act &
15 AA, vide FIR, No 542 date:d 21.09.2014, Police Station,
Hoti, District Ntardan

: Allegation against the accused-petitioenrs  are that
somp\a‘inant Fida Mohammad made report that he has Kabab
Hotel in- Mayyar Bazar. On 19.09.2014 Fawad Ali given him
threats and demanded Rs.150000/- through mobile No.0312-
9344488 on his refusal, Aamir, Darwaish, Saeed & Anhar Al
oame to the hotel damaged the chairs and while leaving the spot
also: ‘made aerial firing for criminal intimidatiori. The cccurrence

has been witnessed by Kamran son of the complainant.

Alongwith the BBA petition the affidavit of complainant is

annexed to the. effect. that he has o ob;ectron gn the
confirmation of pre- arrest bar\ of aooused petitioners. On
10.10. 2014 the complarnant i court a\so oontrrmed the taotum of

compromise and even got reoorded hrs statement

_ Perusal - of file™ shows that e'ott"on"'; 566' BPC s
compoundab\e seotron 427 PPC is barlable hewever, section
38[7 PPC is not oompoundable The compromrse innon-
compoundab\e offences could be taken into consideration for bail
purpose As the complainant himself forgotten and forgiven the
crime and had made the outside court settlement and the

superior court in a chain of authorities have held that you can

;'Caﬂh‘ted td be Tru

|

@ Copy

TR e —




~ bring a horse to the watsr but cannot compel him to drink.

Reliance. is placed on case law reported as 1999 P.Cr.L.J 1107. N

In' the attendin Z cumstances, on acéeptance of the
sed/petltloners is

‘ petltlon in hand pre-arrest bail of the ;
r*onﬂgm_ed accordmgly on the strength of e
File be consigned to the record roofn after its completion

& Gompiléfion.

ANNOUNGCED
Dated: 18,10.2014

HMAD JAN)
ssions Judge, Mardan.

4‘// P/\)///)/_/ ) ,’
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iRl VAKALAT NAMA

NO._~ /20 :
" INTHE COURT OF___ Secit/be. 742 il @(24/1//%
' A AL ' (Appellant)"
_ (Petitioner)
(Plaintiff)
VERSUS o
; / 0 e D%W | (Respondent)

(Defendant) - -

e Pomer AU | , . -
Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar, :
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us Mky
as’ ' my/our Counsel/Advocate in the above noted ‘matter, without any liability - _
for his default and with the authority .to engage/appoint any other Advocate/

Counsel on my/our costs. ‘ :

I/we authorize the said Advocate to deposit, withdraw- and receive on my/our ,
behalf all sums and amounts payable or deposited on my/our account in"the
above noted matter. The Advocate/Counsel is also at liberty to leave my/our

case at-any stage of the proceedings, if his any fee left unpaid or is
outstanding against me/us. - : ' '

L.

Dated _ Z(’ X 2015 - W

( CLIENT )

ACCEPTED

AL

M. ASIF YOUSAFZAI
' ~ Advocate

A

M. ASIF YOUSAFZAI
Advocate High Court,
Peshawar.

OFFICE:
Room No.1, Upper Floor,
Islamia Club Building,
- Khyber Bazar Peshawar.
. Ph.091-2211391-
0333-9103240




B
oL BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
?;‘ PESHAWAR. v Y
Service Appeal No. 946/2015. ‘
T Amir Ali Ex-Constable No. 391 ....ooovevoeioos oo Appellant
S . : VERSUS. :
District Police Officer, Mardan & others....................ooovvvii Respondents

Respectfully Sheweth:
PRELIMINARY OBJECTIONS:-

1. That the appellant has not come to this Honourable Tribunal with clean hands.

2. That the appellant has got no cause of action.

3. That the appellant has concealed material facts from this Honourable Tribunal. ,

4. That the appellant is estopped by his own conduct, by law to bring the instant appeal.

5. That the present appeal is bad in its present form hence not maintainable and liable to

be dismissed.

6. That the appeal is bad due to non-joineder of necessary parties and mis-joineder of

unnecessary parties.

7. That the instant appeal is barred by law.

REPLY TO FACTS:- '

1. Incorrect. The appellant joined Police Force on 22.12.2014 as recruit.

2. Correct to the extent of FIR No. 542 & charge sheet statement of allegations issued to
him. - | -

3. Incorrect.’Proper Departmental Inquiry has been conducted through DSP/Legal Mr. Mian
Imtiaz Gul. The appellant has been treated under rules & as per procedure. (Copy of
Inquiry file is attached as Annexure-A)

4. Pertains to record, hence, no comments. However, the 1mpugned orders in according to
law. - _

5. The appellant has rightly been punished under rule/law, so, there arises no grounds te
stand on through this forum. |

REPLY TO GROUNDS:-

A. Incorrect. The impugned orders was just, fair & in accordance with law/rules.

- B. Incorrect & baseless, rather, called upon & appeared before the W/DIG Mardan in
orderly room at 15.04.2015 but could not justify his guilt. (Copy of Appeal rejection
order by DIG Mardan is Attached as Annexure-B)

C. Incorrect & replied already above in Para-3.

D. Incorrect. All the codal formalities were fulfilled.

E. Pertains to record, however, criminal proceedings & 'deparfmental proceedings stands
separate & has no eftl"ect: on each other at the conclusion of trial or proceedings; \

F. Incorrect. The appellant is a member of Police Force, so, dealt under Special Law 1.
Police Rules. ’ _

G. Incorrect. The appellant has been awarded punishment as he deserved.

H. This Para is already replied above in Para-E.

| I. The. respondents also seek permission of the Honorable tribunal to submlt further

grounds, if any, at the time of arguments.
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PRAYER:-

It is, humbly prayed that the appeal of the appellént is baseless and devoid of
merits, may please be dismissed with costs.

7

Provincial Police-Officer,
Khyber Pakhtunkhwa,
Peshawar
(Respondent No. 1)

"' ' ’
District Police Officer,

Mardan.
,?@ (Respondent No. 3)
/7



&

5y \:4 FINDING.
& o
This departmental inquiry has been conducted against Recruit Constable Amir Ali No. 391 in T

accordance with provisions of Khyber Pakhtunkhwa, Police Disciplinary Rules 1975 on the
below mentioned charge:-

. a::ilatt\izu i;:ul;ecr:::bz I::;r :*i:jonli&’?: YSOI;I bro.ther Fawad Ali father Dervish

complainant Fida Muhammad for the off;nce u/s 502/28;\/1112:7 men e ?harged oy

148/149PPC vide FIR No.

542 dated 21.09.2014 PS Hoti but you chcealed this fact at the time of your appointment

as constable in this District Police and also managed a favorable report from concerned
Police Station which is a gross misconduct on your part”.

2. On the basis of said alleg‘gtion, he was issued charge sheet with statement of allegations
vide office endorsement No. 812/R, dated 04.02.2015 and 1 was appointed as inquiry
officer.

3. On receipt of inquiry papers, the defaulter official was summoned and on his attendance
charge sheet with statement of allegations was handed over to him who submitted his
reply to it which was placed on file. '

4. Statement of defaulter official was recorded wherein he has admitted that a criminal case .
vide FIR No. 542 dated 21.09.2014 w/s 506/427/387/148/149 PPC /25 Telegraph Act was
registered against him and others in PS Hoti on the report of complainant Fida
Muhammad. Presently he has been granted bail before arrest by court of Additional

"Session Judge -1, Mardan vide order dated 18.10.2014 due to compromise affected
privately with the said complainant which is evident from the above mentioned order.
The complainant of the said case nariely Fida Muhammad was also examined by
recording his statement who has supported the contents of FIR and has also stated that
presently due to intervention of elders of Illaqa, he has gffected compromise with the
accused.

5. According to standing order No. 8/2007, issued by CPO vide endorsement No. 4807-
72/C-1, dated 16.06.2007, a person involved in a criminal casé which is still pending trial,
will be considered for enlistment after his acquittal fenarr the criminal charges by the court
concerned. Defaulter official in the said case has not yet been acquitted. Moreover the
offence u/s 387PPC relates to demanding of “Battal)” which seems to be an offence of |
moral turpitude. The present defaulter official has been charged alongwith his brother,
father and two uncles directly in FIR. Although the complainant has affected compromise

privately with the accused including the present official and on this ground he was

granted bail before arrest by court of ASJ-I, Mardan. Case is yet to be decided by triai

court.
6. In view of standing order 08/2007 defaulter official cannot be retained in the department.

Tt is suggested that that he may be removed from service being involved / charged in a

criminal case mentioned above.

7. Submitted please.



ORDER.

This order will dispose-off the appeal preferred by Ex- Recruit
Constable Amir Ali No. 391 of Mardan District Police against the order of District' Police
- Officer, Mardan, wherein he was dismissed from service vide District Police Officer, Mardan

OB No. 354 dated 25.02.2015.

Brief facts of the case are that a departmental enquiry, which has been
conducted ggainsf Recruit Constable Amir Ali No. 391 on.the allegation that he along with
his brother Fawad Ali, Father Darwish and two other persons namely Saeed, Imra;*, Ss/o
Nimatullah were charged by | complainant Fida Muhammad for the offence u/s
506/387/427/148/149PPC vide FIR No. 542 dated 21.09.2614 PS Hoti, but he concealed this
fact at the time of his appointment as Constable in‘ﬂjglqugthg_niménm,

from the concerned Police Station. His attitude adversely reflected on his performance which

is an indiscipline act and gross misconduct on his part. Therefore he was recommended for
departmental action. In this connection he was charge sheeted and also proceeded égai'nst
departmentally through Deputy Superintendent of Police Legal, Mardan, who after fuiiilling

necessary process submitted his findings which the allegations were established against him.

I have perused the record and alst heard the appellant in'@‘rderly
Room held in this office on 15.04.2015, but he failed to justify his innocence and couid not -
produce- any cogent reason about his innocence. Therefore, | MUHAMMAD SAEED
Deputy Inspector General of Police, Mardan Region-I, Mardan in exercise of the powers
conferred upon me reject the appeal and do not inteffere in the order passed Ly the

competeﬁ:t authority, thus the appeal is filed forthwith.

ORDER ANNOUNCED.

?AED)PSE“ -
Dettuty s t Geheral of Pojice,
‘Mafddn Region-I, Mardan.j;. -

No. 7/{" L’L) /ES, Dated Mardan thg ;);r‘) ll O{J - /2015.

Copy to District Police Officer, Mardan:for information and necessary

action w/r to his office Memo: No. 416/ LB dated 07.04.2015.

(******)
i T S C
""" Trpatis M : ’________———"/
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- BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR.
Service Appeal No. 946/2015.
Amir Ali Ex-Constable No. 391 .....vvvve.... e JAppellant.
VERSUS.
District Police Q_fﬁper, Mardan & Others...........coeeeeeeeeen.... o Respondents.
COUNTER AFFIDAVIT.

We, the respondents do hereby declare and solemnly affirm on
oath that the contents of the Para-wise comments in the service appeal cited as subject are true
and correct to the best of our knowledge and belief and nothing has been concealed from this

Honourable Tribunal.

.

Provincial Po fficer, -
KhyberPakhtunkhwa, *

‘Peshawar
(Respondent No. 1)

Dy: e al of Police, >
ard cgior-I\Mardan.
, % (Respondent No. 2) !

Disf‘@e Officer,

H \Mardan. .
) (Respondent No. 3)
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR.
Service Appeal No. 946/2015.
Amir Ali Ex-Constable No. 391....cccoviiviiieees v e W Appellant.
VERSUS.
District Police Officer, Mardan & others................ et erie e teee e e Respondents.

AUTHORITY LETTER.

Mr. Muhammad Shafiq Inspector Legal, (Police) Mardan is hereby
authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa, Peshawar in
the above ~caﬁtidne’d service appeal on behalf of the respondents. He is also authorized to submit
all required documents and replies etc. as representative of the respondents through the Addl:

Advocate General/Govt. Pleader, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

“
/

rovincial Police ({ﬁcer,

Khyber Pakhtu a,
Peshgwar
(Respondent No. 1)

Mardan Region-I, Mardan.
(Respondent No. 2) e

Mardan.
| % (Respondent No. 3)



OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN

No. g/L /R/D.A-P.R-1975.

pated & —~2 — /2015

DISCIPLINARY ACTION UNDER 'NWFP POLICE RULES - 1975

I, Gul Afzal Khan District Police Officer, Mardan as competent
authority am of the opinion that Recruit Constable Amir Ali, rendered himself liable to be
proceeded against as he committed the following acts/omission within the meaning of section-02
(iii) of KPK Police Rules 1975.

STATEMENT OF ALLEGATIONS

That you, Recruit constable Amir Ali. along with your brother Fawad Ali,
Father Devish and two other persons namely Saeed, Imran Ali Ss/o Nimatullah were charged by
complainant Fida Muhammad for the offence w/s 506/387/427/148/149 PPC vide FIR No. 542
dated 21.09.2014 PS Hoti but you concealed this fact at the time of your appointment as
constable 1n this District Police and also managed a favourable report from concerned Police
Station which is a gross misconduct on your part.

2. For the purpose of scrutinizing the conduct of the said official with
reference to the above allegations Mian Imtiaz Gul DSP/Legal Mardan is appointed as
Enquiry Officer.

3. The enquiry officer shall conduct proceedings in accordance with
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and hearing
to the defaulter official, record findings and complete within twenty five (25) days of the receipt
of this order. recommendation for his punishment or other appropriate action against the accused
ofﬁcer,

4. The accused constable shall ensure and j join the proceedings on the date,
time and place fixed by the Enquiry Officer. 7 /

Dlstrlct Pollcc Officer,
Mardan

OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN
No._ &/2 /R datedMardanthe { — 2 < 12015,

Copy of above is forwarded to the:

1. DSP/Legal Mardan for initiating proceedings against the accused
official / Officer namely Recruit Constable Amir Ali, under Police

5 Rules. 1975.

2. Recruit Constable Amir Ali, with the directions to appear before the
Enquiry Officer on the date, time and place fixed by the enquiry
officer for the purpose of enquiry proceedings.

,4 = ‘é ) : Stk 1] ok gok
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f CHARGE SHEET UNDER NWFP POLICE RULES 1975

1, Gul Afzal Khan District Police Officer, Mardan as competent authority

hereby charge you Recruit Constable, as follows.

1. That you recruit constable Amir Ali, alongwith your brother Fawad Ali,
Father Devish and two other persons namely Saeed, Imran Ali Ss/o Nimatullah were charged by
complainant Fida Muhammad for the offence u/s 506/387/427/148/149 PPC vide FIR No. 542
dated 21.09.2014 PS Hoti but you concealed this fact at the time of your appointment as
constable in this District Police and also managed a favourable report from concerned Police
Station which is a gross misconduct on your part.

This amounts to grave misconduct on your part, warranting departmental
action against you, as defined in section - 6 (1) (a) of the KPK Police Rules 1975.
2. By reason of the above, you appear to be guilty of misconduct under section — 02 (iii) of
the NWFP Police Rules 1975 and has rendered yourself liable to all or any of the
penalties as specified in section - 04 (i) a & b of the said Rules. '

You are therefore, directed to submit your written defense within seven days of the

- W

receipt of this charge sheet to the enquiry officer.

4. Your written defence if any, should reach to the enquiry officer within the specified
period, failing which, it shall be presumed that you have no defense to put-in and in that
case, an ex-parte action shall follow against you.

5. Intimate whether you desired to be heard in persons.

(GUL AFZ HAN)
District Police Officer,
Mardan
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

Amir Ali

Service Appeal No. 946/2015

VS Police Deptt:

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7) All objections raised by the respondents are
incorrect and baseless. Rather the respondents are
estopped to raise any objection due to their own
conduct.

FACTS:

GROUNDS:

No comments

Admitted correct by the respondents hence no
comments.

Incorrect. While para 3 of the appeal is correct.

Admitted corrected by the respondents as the
ser4vuice record of the appellant is in the custody
of the department. Moreover the impugned orders
are not in accordance with law.

Not replied according to para 3 of the appeal.
Moreover para 3 of the appeal is correct. '

Incorrect. The appellant has not rightly punished
under rule and law so the appellant come to this
august Tribunal on the following ground amongst
others.

A. Incorrect. The impugned orders were not just, fair and in
accordance with law and rules and therefore liable to be
set aside.



B. Incorrect. While para B of the appeal is correct.
C. Incorrect. While para C of the appeal is correct.

D. Incorrect. No final show cause was issued to the
appellant before imposing major punishment of dismissal
from service which is mandatory in the law.

E. Incorrect. The issue on which the appellant was charged
in criminal case was resolved by the compromise between
the appellant’s family and the opposite party on which the
learned Session Judge Mardan also granted bail, therefore
there remain no ground to penalize the appellant on the
issue which was resolved.

F.  Incorrect. While para F of the appeal is correct.

G. Incorrect. The penalty of dismissal from service is very
harsh and the same is not sustainable in the eyes of law.

H.  Asreplied in para E.
L. Legal.

It is, therefore, most humbly prayed that the appeal
of appellant may kindly be accepted as prayed for,

APPELLANT
Amir Ali

Through: JA@

(M. ASIF YOUSAFZAI)
(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR
AFFIDAVIT
It is affirmed and declared that the contents of appeal and

rejoinder are true and correct to the best of my knowledge and
belief. =
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CIRCULAR ORDER NO--8/2007. _

I'he process of recruitment of Constable through out the provinee has

since been finalized. After enlistment of Constable, when neeessary verilication of their

Character/Antecedents were made, number of individuals were found involved in

different categories of criminal offences, duc to which some of the DPOs sought

guidance for future course of action.

The case was examined at CPO and in the light of relevant Rules/Law, the

following clarification has been made for the guidance of all concerned:-

d.

b. -

d.

Any person involved in the criminal case but acquitted by the Court will
be cligible for enlistment.
Convicted person will not be cligible for enlistment in Police Department.

As alrcady circulated vide this office Tindst: No.20461-99/1:-11, dated

136.10.2004, no Military Deserter or any other person dismissed from

Govt. Service shall s be considered for enlistinent as Constable in the
PaSli,cc;l‘)_cparlmcnt.

The persons involved in criminal cases which are still pending trial, will
be considered for enlistment after their acquittal from the criminal charge

by the Court concerned.

These Instructions may be followed with letter and spivit.

(MUAMMAD SHARIF YV IRK)
Provincial Police Officer,
NWIP, Peshawar.
No. _{/ﬁ‘&c’fﬂ{[@_/(}l, dated Poshawar the 16 /& poo.

Copy of above is forwarded for information and necessary action,

and strict compiiance o the:-
1. All Heads of Police Offices in NWYP
2. Al Branches in CPO.



OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN
. | )

] No. & /‘Z— /R/D.A-P.R-1975,
| Dated_& ~2 —  pots
| i o
DISCIPLINARY ACTION UNDER NWFP POLICE RULES - 1975

I, Gul Afzal Khan Distri.ctiPolice -Officer, Mardan as competent
authority am of the opinion that Recruit Constable Amir Ali, rendered himself liable to be
proceeded against as he committed the following acts/omission within the meaning of section-02
(iii) of KPK Police Rules 1975. o '

STATEMENT OF ALLEGATIONS
I

That you, Recruit constable Ami"r Ali, along with your brother Fawad Alj,
Father Devish and two other persons namely Saeed, Imran Ali Ss/o Nimatullah were charged by
complainant Fida Muhammad for the offence u/s 506/387/427/148/149 PPC vide FIR No. 542
dated 21.09.2014 PS Hoti but you concealed this fact at the time of your appointment as
ceastable in this District Police and also managed a f.favourable report from concerned Police
Station which is a gross misconduct on your part.

|

2. For the purpose of scrutinizing the conduct of the said official with
reference to the above allegations Mian Imtiaz Gul DSP/Legal Mardan is appointed as
Enquiry Officer. ; '

3. The enquiry officer shall conduct proceedings in accordance with
provisions of Police Rules 1975 and shall provide reaslonable opportunity of defense and hearing
to the defaulter official, record findings and complete within twenty five (25) days of the receipt
of this order. recommendation for his punishment or other appropriate action against the accused
officer. - - ! - :

: 4. The accused constable shall ensure and join the proceedings on the date,
time and place fixed by the Enquiry Officer.

(GHL AFZ AN)
District Police Officer,
Mardan

. -
OFYICE OF THE DISTRICT POLICE OFFICER, MARDAN
No._ /2 IR, datedMardjanthe Y ~2 < pos

Copy of above is forwar(jied to the:

1. DSP/Legal Mardan for initiating proceedings against the accused _
official / Officer namely Recruit Constable Amir Ali, under Police

Rules, 1975. : : '

Recruit Constable Amir Ali, with the directiors to appear before the

Enquiry Officer on the date, time and place fixed by the enquiry

officer for the purpose of enquiry proceedings.

[\
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CHARGE SHEET UNDER NWFP POLICE RULES 1975

1, Gul Afzal Khan District Pdlic_e Officer, Mardan as competent authority

hereby charge you Recruit Constable, as follows.

1. That you recruit constable Amir Ali, alongwith your brother Fawad Alj,
Father Devish and two other persons namely Saeed, Imran Ali Ss/o Nimatullah were charged by
complainant Fida Muhammad for the offence w/s 506/387/427/148/149 PPC vide FIR No. 542
dated 21.09.2014 PS Hoti but you concealed this fact at the time of. your appointment as

“constable in this District Police and also managed a favourable report from concerned Police
Station which is a gross misconduct on your part.

This amounts to grave misconduct on your par, warranting departmental
action against you, as defined in section - 6 (1) (a) of the KPK Police Rules 1975.

2. By reason of the above, you appear to be guilty of misconduct under section — 02 (111) of
the NWFP Police Rules 1975 and has rendered yourself liable to all or any of the
penalties as specified in section - 04 (i) a &b of the said Rules. | '

You are therefore, directed to submit your written defense within seven days of the

- LI

receipt of this charge sheet to the enquiry officer.

4. Your written defence if any, should reach to the enquiry ofﬁcer within the specified
period, failing which, it shall be presumed that you have no defense to put-in and in that
case, an ex-parte action shall follow against you.

'S, Intimate whether you desired to be heard in persons. |

(GUL AFZ {AN)
District Police Officer,
Mardan



. . ) j:] |
) ) _A 3 : }’ P / .
29/ fEPUAY U/w e

fc/”&:L—/L 04 2 2005 B 802/p (P e

L._-/j (/

I M sl 3 LyJL/_/ (/}“‘(/’ MMU’/Z—’UJ

/\__/1,00»2/ q.2004 Ay FIR N0OSY 2 (/cﬁ}/“’ A’f?
R »

| (./)M )U) (.uf f’ /U’udﬁ”ﬂ(xﬁ é06/3‘97/427//4&//(/q

A/ff)t}()}/"‘/g_/IUf?/ L/Jg_,p}d/(/_)_ U'((/}/——/"/‘//U}J
Gt UG GG I 7
| zj/j//?‘uUé« (/ 9/(/_,/1/ % 7o Jo- 2009 ///4—//0’(//

(&)= degt) L b b
. U/é %/L @L/(//&/O& 20/4/9)) : //lu/ yL,uw/
)/ﬁ/‘flw/d/Ju/wdﬂ ol 5
"’_/def(,ﬂ/(}lu .

é(jL/ff,u»o; A_—-—/, VU')—J}?%JL/U’/’I‘-"‘/ 7;
4’&)/@_//&; /df’o(,uftz lx/fcurfo’/‘o”o/ .
jﬁ/ f___//”@ [}o/op(o__));ﬁdb/dfb/\;/’gl,u/
- - A

. 'Uﬁt"”

> 57




Qouwedbing o - S

g /307 sy e bﬁLPoV(oQ& ’

2vdevsewent No. b{ﬁo?_f-?g\/C-[ Lot L

Jb-&- 2eeF



FINDING

= © fis departmental inquiry has been conducted agaanst Recrurt Constable ,A.mu‘ Alr No 391 1n | 9
jccordance with provisions of Khyber Pakhtunkhwa Police D1501p11nary Rules 1975 on the

/below mentioned charge:-

1. “That you Recruit Constable Amir Ali, alongw1th your brother Fawad Ah father Dermsh
and two other persons namely Saeed,. Imran Ss/o Nramatullah were charged by o
complainant Fida Muhammad for the offefice w/s 506/3 87/427/148/149PPC v1de FIR No . a
542 dated 21.09.2014 PS Hoti but you concealed this fact at the- tlme of your appomtment | .
as constable in this District Police and also managed a favorable report from concerned
Police Station which is a gross mrsconduct on your part o . ‘_ I AT

2. On the basis of said allegation, he was 1ssaed charge sheet with statement of allegatrons

vide office endorsement No. 812/R dated 04. 02 2015 and I was appomted as 1nqu1ry

officer.

3. On receipt of inquiry papers, the defaulter official was summoned and on h1s attendance - r
charge sheet with statement of allegatlons was handed over to him who subritted- his s

reply to it which was placed on file.

vide FIR No. 542 dated 21.09.2014 u/s 506/427/387/ 148/149 PPC /25 Telegraph Act was

registered against him and others in- PS Hoti on the report of complainant Fida

" 4. Statement of defaulter official was recorded wherein he has adrnrtted that a cnmmal casé . / o ‘

Muhammad. Presently he has been granted bail before arrest by court of Additional
Session Judge —I, Mardan vide order dated 18. 10.2014 due to-compromise affected

privately with the said complainant whrch is evident from the above mentioned. order.

A AT o

The complainant of the said case namely Fida Muhammad was - also examined by

recording his statement who has supported the contents of FIR and has also stated that
presently due to intervention of elders of lIllaga, he has effected compromise with the

accused.

5. According to standing order No. 8/2007, issued by CPO vrde endorsement No. 4807-[} r s -

72/C-1, dated 16.06.2007, a person involved in a criminal case which is still pendmg trial,
will be considered for enlistment after his acquxttal%m the criminal charges by the court

concerned: Defaulter official in the said case has not yet been acquitted. Moreover the

!
1

o —————— e
g —— e

offence u/s 387PPC relates to demanding of “Battay” which seems to be an offence of
' moral turp{itude.‘ The present defaulter official has been charged alongwith his brother,
father and twe uncles directly in FIR. Although the complainant has affected compromise | | i
privately witl the accused including the present official and on this ground he was
granted bail tefore arrest by court of ASJ-I, Mardan. -Case is yet to be de01ded by tnal
court.
6. In view of sta iding order 08/2007 defaulter ofﬁc1a1 cannot be retained in the department

It is suggeste that that he may be removed from serv1ce being involved / charged in a

@' ndent of Police,

epal, Mardan.

criminal case mentioned above.
7. Submitted please. /
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CIRCULAR ORDER NO--8/2007.

The process of recruitment of Constable through out the province bas

since been {inalized. After enlistment of Constable, when-neeessary vetilication of their

Character/Antceedents were -made, number of individuals were found. involved in
dilferent categories of criminal offences, duc to which some of the DPOs sought

guidance for future course of action.

The case was examined at-CPO and in the light of relevant Rules/Law; the

following clarification has been made for the guidance of all concerned:-

a. Any person involved in the criminal case but acquitted by the Court will

be cligible for enlistment.

b. - Convicted person will not be eligible for enlistment in Police Department, ™
c.  As alrcady circulated vide this office Endst: No.20461-99/1311, dated

31.10.2004, no Military Descrter or any other person dismissed [rom
Govt. Scrvice shall s be considered for enlistment as Constable in the

Police De partment.

d. Tac persons involved in criminal cascs which are still pending trial, will

be considered for cnlistment afler their acquittal from the criminal charge

b the Court concerned.
. \

These Instructions may be followed with [ctter and spirit.

o~

(I\{IUHAMMAD | SIIARIF VIRK)
Provincial Police Oflicer,
NWIP, Peshawar.

4

No. & o 7~72/C-1, dated Peshawar e/ 6 é 12007.

Copy of above is forwarded for information and nccessary action,

and strict compliance o the:-
L. All Hcads of Police Offices in NWIP
2. All Branches in Cl-’-O.

=
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APP for the State present. All the five ccused Taci ng trial on

bail with counsel present. Complainant also in persan present.

Accused facing trial namely Darvesh Ali, Saad Ullah,

Inhar Ali sons of Naimat Ullah, Fawad Ali, W

sons of Darvesh Ali residents of Muhallah Sadi Khail. Mardan
have been charged vide case FIR No. 542 dated 21.02.2014 uls

S06/387/427/148/149 PPC read with Section 25 Telegr ph Act of

Police Station Saddar, Mardan. Allegations against tle accused .

facing trial are that they were demanding Rs. 1,50,000.- from the

complainant Fida Muhammad son of Abdul Haq resident of

Muhallah Aka Khail No. 2 Mayar, District Mardan thro igh phone.
At the very outset, complainant appeared and stated that he

has compromised the matter with the accused “acing trial.

Sm(ement of the compl’nndn( recorded where h<-\ siated 1hat the

dm - — e

- matter between him and the accused lacing tr 2 have been pduhed

up and he has pardoned the accused unconditionatly by waiving of

all his legal rights and has got no objection on their acqrittal in the -

instant case. To this effect he produced affidavit of co'apromise as

Ex-P1 with copy of his CNIC as Ex P2.

e s
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06.07.201
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Date ot bragenag;,
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Date v AT

s

Although Sections of law involved in the present case are
non-compoundable but when the complainant is not interested in
prosecution of the accused. there seems absolutely no chance. of
conviction of the accused facing trial in the case even further trial
is held which will be an aimless exercise. Therefore, while
invoking the provisions of under Section 249-A. Cr.P.C. accused
facing trial are acquitted ﬁ'om the charge leveled against them in

the pncsem case. Au,usccl are on ball bonds furnished by them are

M

S

cancelled and sureties thereunder are absolved form the labilities] ™

towards the bonds. Case property be disposed of in accordance

with law after expiry of period of appeal/revision.

File be consigned to record room after completion and
compilation.

Nisar Muhammad Khan)
Ywdicial Magistrate, Mardan -
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2010 P I, C (C.S.) 924

[Supreme Court of Pakistan|

Present; Iftikhar Muhammad Chaudhry, C.J., Raja Fayyaz Ahmed and Ch. Ijaz Ahmed, JJ
MUHAMMAD NADEEM ARIF and others

Versus |

INSPECTOR-GENERAL OF POLICE, PUNJAB, LAHROE and others

Civil Petitions Nos.492 to 495 of 2009, decided on 13th Méy, 2009.

(Against the judgment dated 6-3-2009 passed by the Lahore High Court, Lahore in 1.C.As. Nos.
154 to 157 of 2008).

(a) Constitution of Pakistan (1973)---

- Art.199---Civil Procedure Code (V of 1908), O.XX, R.1(2)---Constitutional petition---
Announcement of judgment by High Court after six months of hearing the arguments of parties---
Validity---Provisions of O.XX, R.1(2), C.P.C., were directory, but not mandatory---High Court,
after considering contentions of petitioner had dismissed petition with cogent reasons---No
prejudice was shown to have been caused to petitioner by announcing judgment after such
delay---Supreme Court upheld impugned judgment in circumstances.

Muhammad Bakhsh's case 1989 SCMR" 1473; Juma Khan's case PLD 2002 SC 823; Samiul
Haq's case 2001 SCMR 1053; Ali Khan Subanpoto's case 1997 SCMR 1590; Raja Hamayun
Sarfraz. Khan's case 2007 SCMR 307; Syed Iftikhar-ud-Din Haider Gardezi's casc 1996 SCMR
669 at 673 and Muhammad Ovais's case 2007 SCMR 1587 rel.

(b) Administration of justice---

----Every case is to be decided on its own peculiar circumstances and facts.
. :

(¢) Police Act (V of 1861)---

-.--S. 12---Instructions/rules/policy issued by Inspector-General of Police without approval of
Provincial Government---Validity---Such instructions/rules would not be valid and would have no
legal sanctity---Long practice of department to follow such instructions/rules conflicting with
parent statute or rules could not remain operative, but must be ignored---No one would be obliged
to obey such directions/instructions/departmental practice---Principles.

Qayyum Nawaz Khan's case 1999 SCMR 1594 ref. Siddiq Akbar's case 1998 SCMR 2013 rel.
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¢ (d) Locus poenitentiae, principle of---

—--Award of benefit to a person in violation of law would not attract principle of locus
poenitentiae.

Jalaluddin's case PLD 1992 SC 207 fol.
(e) Interpretation of statutes---

----Departmental construction of statute, though not binding on court, could be taken into
consideration, if same was followed by department consistently.

Siddiq Akbar's case 1998 SCMR 2013 rel.
() Interpretation of statutes---

----Conflict between departmental practice/instructions/directions and rules---Effect---Rules
would prevail---Principles.

The role of the directions/instructions is to supplement, never to contradict or conflict with
rules. A direction/instruction cannot abridge or run counter to statutory provisions. If there is
any conflict between the rules and the directions/instructions/departmental practice, then rules
prevail. Instructions or departmental practice cannot amend or superscde the 'rules. A rule can
be amended by another rule and not by a direction/instruction/departmental practice.

Departmental practice consistently followed by the department with regard to any issue or
provision has force of law, but it is not absolute in all respect.

The principle of locus poenitentiae has more force than the principlc qua the departmental
practice followed by the department qua any instructions or rules consistently since long. Wherc
the action is in derogation of section or law, then the Jocus poenitentiae is not absolute.

Anwar Ahmed Lari's case 1990 SCMR 1013; Chairman, Regional Transport Authority's case
PLD 1991 SC 14; Messrs Airport Support Services' case 1998 SCMR 2268 and Jalaluddin's
case PI.D 1992 SC 207 ref.

(g) Interpretation of statutes---

----Departmental instructions and statutes must be read as an organic whole.

(h) Words and phrases---

----"Approval"---Meaning.

ﬁ}ack’s Law Dictionary and Aftab Ahmed Khan Sherpao's casc PLD 1997 Pesh. 93 ref.
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" (i) Words and phrases---

---"Approval" and "consultation or consent"---Comparison---Approval is more mandatory and
stronger as compared to the word consultation or consent.

(j) Constitution of Pakistan (1973)---

----Art.9---Due process of law, doctrine of---Scope---Right of access to justice 10 all was founded
on such doctrine---Such right would include a right to be treated according to law, a right to have
a fair and proper trial and a right to have an impartial court or Tribunal---Justice could be done
only by an independent judiciary---Principles.

Sharaf Faridi and 3 others v. The Federation of Pakistan PLD 1989 Kar. 404 and Fauji
Foundation and another v. Shamimur Rehman PLD 1983 SC 457 rel.

(k) Civil Service---

--—--Seniority is a vested right of an employee.
Anwar Ahmed Lari's case 1990 SCMR 1013 rel.
(1) Public offices---

----Government offices being public trust should be regulated in a manner to promote sense of
public service with a view to make a welfare State---Principles stated.

The Government officers are like public trust and, therefore, the same should be regulated in
fair, transparent and economically so as to promote the sense of public service and thereby to
make a welfare State. The public offices should not be held for improper motives. The social
justice and economic justice can also be done through fair administrative policies. No policy
can be congenial, if it breeds corruption.

(m) Civil service---

-;—-Promotion—-—Out—of—turn promotion---Scope.

Out of turn promotion is not only against the Constitution, but also against Injunctions of Islam.
Out of turn promotion in a public department generates frustration and thereby diminishes the
spirit of public service. It generates undue preference in a public service. Element of reward and
award is good to install the spirit of service of community, but it should not be made basis of
accelerated promotion.

Qayyum Nawaz Khan's case 1999 SCMR 1594 ref.

Hafiz S.A. Rehman, Senior Advocate Supreme Court for Petitioners.
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" Ms. Afshan Ghazanfar, A.A.G., Naseer Baloch, DSP (Legal), Lahore and Fazal Rahim, DSP

(Legal) Sheikhupura for official Respondents.

Nemo for Pro forma Respondents.

ORDER

CH. IJAZ AHMED, J.---We intend to decide captioned petitions by one consolidated judgment
having similar facts and law.

2. Detailed facts of the case are need not to be reproduced as the same have been stated in the
impugned judgment as well as in the memo of petitions. However, necessary facts out of which
the captioned petitions arise are that petitioners were initially appointed as Constables.
Subsequently they were granted one step promotion as Head Constablc Instructors on their
joining the staff of Police Training School and they claimed confirmation in the rank of llead
Constable from the date of one step promotion. The Inspector-General of Police vide letter
dated 22-3-2008 declined their request on the plea that they had not qualificd lower school
course and could be detailed for such course on completion of at least 3 years at the training
school and after having completed and passed successfully, only then they could be promoted as
Head Constable and could retain their rank. Petitioners being aggrieved filed Constitutional
petitions in the Lahore High Court with the prayer that onc step promotion be declared
promotion for all purposes and they may be allowed to join intermediate training coursc. The
writ petitions were accepted by treating one step promotion of the petitioners as Head
Constables as regular promotion in all respects. Petitioners were also held entitled for
intermediate training course required for promotion as A.S.-1. Respondents Nos. 1 and 2 being
aggrieved . filed four I1.C.As. in the Lahore High Court, Lahore which were accepted vide
impugned judgment dated 26-8-2008. Hence the present petitions.

3. Learned counsel for the petitioners submits that I.C.As. were heard on 26-8-2008 whereas the
judgment was announced on 6-3-2009, therefore, the impugned judgment is violative of law laid
down by this Court in various pronouncements as the impugned judgment was announccd alter
six months. He further urges that memorandum dated 22-3-2008 is also hit by Article 25 of the
Constitution. Respondent No.1 had withdrawn the Office Order dated 23-2-2002 and office
order dated 8-11-2002 through the Memorandum dated 22-3-2008. Hc further urges that
memorandum in question wherein the criteria of promotion on the basis of seniority from the
date of passing lower school course was introduced in violation of the previous policy and
practice of the department. The Memorandum in question is also in consistent with or in
violation of the law laid down by this Court in Qayyum Nawaz Khan's casc (1999 SCMR 1594).

4 The learned Assistant Advocate-General Punjab, submits that selection policy issued by the
competent authority vide memorandum dated 8-11-2002/23-2-2002 does not in any way indicate
that an official can claim his promotion from the date he joins Police Training School/Police
Training Institution. Policy dated 8-11-2002 clearly envisages that his seniority would be
reckoned with the batch mates of lower school course. She further submits that learned High
Court was justified to hold that afore-said Office Order dated 23-2-2002 issued by the
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sanctity. She further submits that all the policies relied upon by the lcarned counsel of the
petitioners were issued by respondent No.1 without securing approval from the Government of
the Punjab in terms of section 12 of Police Act, 1861. She further submits that it appears that I.
C. As. were heard on 26-8-2008 but the petitioners did not attach order of the Lahore High
Court wherein the judgment was reserved. Therefore, the contention of the Icarned counscl that
the judgment was announced after six months does not borne out from the rccord. Even
otherwise no prejudice has been caused to the petitioners as all the contentions raised by the
learned counsel for the petitioners were mentioned in the impugned judgment which were
rejected by the learned High Court after application of mind with cogent rcasons.

5. We have given our anxious consideration to the contentions of the lcarned counsel of the
parties and perused the record. It is an admitted fact that date of hearing as mentioned in the
impugned judgment is 26-8-2008 whereas it was announced on 6-3-2009. It is the duty of the
petitioners to bring on record the order of the High Court wherein the judgment was reserved or
copy of the relevant register wherein the intimation was sent by the staff of the High Court to
the concerned branch that the judgment in question was reserved. However, in the interest of
justice and fair play we have considered the contentions of the lcarned counsel for the
petitioners to find out prejudice caused to the petitioners as the impugned judgment was
announced after six months. The afore-said proposition of law was considered and decided by
this Court in Muhammad Bukhsh's case (1989 SCMR 1473) and laid down the following
principle:

"No doubt the judgment was announced one year after ii had been rescrved but we find

that the learned Judge adverted to all the points as mentioned above. Nevertheless 1t is

proper that once the arguments conclude and the judgment reserved, it has to be

announced within reasonable period. We are sure that in futurc no unnccessary delay will
.“, take place in announcement of judgments.”

The aforesaid principle was reaffirmed by this Court in Juma Khan's case (PLID 2002 SC 823)
by observing that merely because of the delay in pronouncement of judgment, dccision, itsclf is
not vitiated unless and until prejudice has caused to the petitioners. 1t is also obscrved that
Order XX, rule 1(2), C.P.C., is directory in nature and not mandatory in nature as obscrved by
this Court in Juma Khan's casc. The afore-said principle was also upheld in Samiul Haq's casc
(2001 SCMR 1053) in the following terms:-- ;

"While interpretation rule 31 of Order XLI, C.P.C., the learned Division Bench has dealt
with all the contentions of the petitioner's counsel in thc judgment, therefore, no
prejudice was caused to the petitioner. But it is always proper and advisable that after
pronouncement of judgment, the High Court would write the judgment without
unnecessary delay."

The aforesaid principle has also been followed in Ali Khan Subanpoto's casc (1997 SCMR
1590) as depicted from para 10 wherein it is specifically mentioned that no prejudice seems to
have been caused to the petitioner. Rule 30 and Rule 31 of Order XLI, C.P.C. werc examined by
this Court in Raja Hamayun Sarfraz Khan' case 2007 SCMR 307) and laid down the following

R T
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"The examination of the above provisions of law and ingredients show that wherc a law
provides for writing, announcing and signing a judgment, all that must be done in a way,
to give validity to the judgment.”

This Court has also considered the afore-said provisions of Rule 30 and 31 of Order XLI, C.P.C.
wherein the impugned judgment was set aside as the same was not announced within six
months. See Syed Iftikhar-ud-Din Haider Gardezi's case (1996 SCMR 669 at 673). Even in this

case, this Court has observed as under:--

"It is not possible for this Court to determine this maticr finally becausc substantial
evidence available on record could not be considered by the High Court to come to some
conclusion one way or the other. In other words, it could safely be held that the dispute
between the parties was not decided keeping in view the evidence on record.”

Similarly at page 675 it has been observed as under:

"This case is also hit by rule 31 as all the points which were argucd and rclied upon the
learned counsel for the appellants were not considered for their proper detcrmination on
the basis of available evidence ......... We would also hold that evidence of Saced Ahmad
D.W. was not considercd by the High Court the just dccision of the appcal. This being
so, the appeal of the appellants shall be deemed to be still pending decision before the
High Court."

Contrary view has been taken by this Court in Muhammad Ovais' case (2007 SCMR 1587).
Even in this case, the Court observed in para 8 as under:--

"In the lengthy arguments addressed before us on merits, we werce referred to a bulk of
documentary evidence going to the very route of the case which was ncver found
mentioned in the impugned judgment of the High Court. This omission seems (o be
caused only and only due to the delay of ten months in question. "

It is proper to mention here that in the case in hand all the contentions raised before the learned
High Court in the impugned judgment were noted, considered and rejected with cogent reasons
coupled with the fact that the petitions were heard in the Lahore High Court on 26-8-2008 and
judgment was announced on 6-3-2009. The petitioners have not brought on record any
document to show that the judgment was reserved on 26-8-2008 by anncxing with the petition
interim order of the High Court or copy of the concerned register of the Lahore High Court. It 1S
settled-law that each and every case is to be decided on its own peculiar circumstances and
facts.

6. In view of the foregoing discussion who do not find any force in the contentions of the
learned counsel of the petitioners that the judgment be set aside merely on the ground that it
was announced after six months. The ratio of the afore-said cases is that it is the duty and
obligation of the petitioners to point out that by announcing thc judgment after considcrable
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' delay had caused prejudice to the petitioners. The learned High Court in the impugned judgment

after quoting all the relevant rules and provisions of Police Act had given findings of fact that
office order dated 23-2-2002/8-11-2002 was issued by the Inspector-General of Police without
approval of the Government of the Punjab, therefore, the same has no legal sanctity. Section 12
of the Police Act confers power upon the Inspector-General of Police to frame rules after
securing approval from the Government of the Punjab. The learned counsel of the petitioners
has failed to bring on record any document to show that the memorandum dated
23-2-2002/8-11-2002 or any instructions issued by the Inspector General of Police has the
backing of the Government of the Punjab. The said provision was interpreted in Siddiq Akbar's
case 1998 SCMR 2013 wherein Standing Order No.II issued by the Inspector-General of Police
having not been approved by Provincial Government was devoid of its legal status and was,
therefore, of no legal authority by observing that merely because a Standing Order has held
ground for a number of years is not sufficient to assume grant of approval. The basic
memorandum relating to the policy/rule which was issued by the Inspector-General of Police in
favour of the petitioners was not valid itself having any legal backing, therefore, learned High
Court was justified to declare the same having no legal sanctity. It is scttled principle of law
that where benefit is awarded to a person in violation of law then principle of locus pocnitentiac
does not attract as law laid down by this Court in Jalaluddin's case (PLD 1992 SC 207). The
departmental construction of statute, although not binding on the Court, can be taken into
consideration specially if it was followed by the department consistently and applying this
principle Siddiq Akbar's case was decided while interpreting section 12 of the Police Act on
8-5-1998. The department consistently followed those instructions of the Inspector-General of
Police which were issued without approval of the Provincial Government. The instructions as
well as departmental practice are illegal and violative of the directions. or instructions on
departmental practice conflicting with the parent statute or rule cannot remain operative and
must be ignored even though they have been followed long, have been found to be convenient
and have worked fairly in practice. No one is obliged to obey such dircctions/instructions
/departmental practice. The role of the directions/instructions is to supplement, never to
contradict or conflict with rules. A direction/instruction cannot abridge, or run counter (o,
statutory provisions. If there is any conflict between the rules and the directions/instructions
/departmental practice, the rules prevails. Instruction or departmental practice cannot amend or
supersede the rules. A rule can be amended by another rule and not by a direction/
instructions/departmental practice. Therefore, the argument qua department has consistently
followed the instructions have no force. The afore-said dictum is binding on each and cvery
organ of the State by virtue of Articles 189 and 190 of the Constitution.

7. Petitioners request was declined by the Inspector-General of Police vide memorandum dated
22-3-2008 which was challenged by the petitioners by invoking extraordinary jurisdiction of the High
Court under. Article 199 of the Constitution which was accepted by the learned Single Judge of the
High Court vide judgment dated 6-5-2008. The judgment of the learned Single Judge was
itaplemented by the respondents vide memorandum dated 18-2-2009 in the following terms along
with others wherein t he total numbers are 119:---

"In compliance of the orders of the Lahore High Court issued in writ petitions, following Hcad
Constables are deputed for Intermediate School Course which commenced from 16-2-2009 in
Police College, Sihala, subject to the decisions of the Intra Court appeals pending in the
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Lahore High Court on the subject.

8. The judgment of the lcarned Single Judge was reversed by the Division Bench of the Lahore High
Court vide judgment dated 6-3-2009 which was also implemented by the respondents vide memo.

dated 6-4-2009 in the following terms:--

"In pursuance of the judgment dated 6-3-2009 passed by the honourable Lahorc High Court,
Lahore, in ICA/Appeal No.154 of 2008 the permission granted to the 126 officials (list
enclosed) for joining Intermediate School Course commenced with effect from 16-2-2009 at
Police College, Sihala is hereby withdrawn. "

9. Petitioners are 33 in numbers whereas their other colleagues in the orders of the respondents arc not
before this Court. The Petitioners have also alleged that action of the respondents is also hit by Article
25 of the Constitution as depicted from the different orders passed by the respondents dated 9-4-2007,
13-9-2007, 15-10-2007, 11-4-2007 and 14-11-2007 wherein similar requests of the head constables
were accepted. There are various pronouncements of this Court with regard to one step promotion out
of turn on account of bravery such as Qayyum Nawaz Khan's casc (1999 SCMR 1594). The
controversy in Qayyum Nawaz Khan's case supra was with regard to promotion of upper subordinates
only. The seniority of upper subordinates is finally determined from the datc of their confirmation in
the post while seniority of lower subordinates is determined from the date of their appointment and
their confirmation for the said purpose is immaterial as is depicted from para 15 of the impugned
judgment. The relevant instructions on the subject dated 8-11-2002 arc as follows:--

A constable with the qualification prescribed in para 6 above and not more than 30 years of
age and having a minimum of-seven years of service may be taken as lcad Constable
Instructor on one step promotion.

On successful completion of three years tenure he will be sent for lower school course. On
successful completion of the lower school course, he will be brought on list C.I. as Head
Constable and will be reverted back to his district/unit as Head Constable of list C.I.

His seniority on list C.I. of his district/range/unit would be reckoned with the batch mates of
lower school course.

10. Tt is settled principle of law that instructions and statutes must bell read as an organic whole. The
claims of the petitioners, with regard to one step promotion as a Head Constable on joining the
training school treating as regular promotion/confirmation in all respects, are nol within the
framework of the afore-said instructions. The question of validity of policy/instructions issued by the
respondents off and on under section 12 of the Police Act, 1861 was not challenged except in Qayyum
Nawaz Khan's case and Siddiq Akbar's case supra. In both the cases the rules regarding promotion,
seniority were not under-challenge. It 1s not doubt that departmental practice consistently followed by
the department with regard to any issue ot provision has force of law but it is not absolute in all
réspect. In the case in hand both the above-mentioned principles rclating to discrimination and
departmental practice have no force in view of facts and circumstances of the casc in hand. The
department had given benefit to the Head Constables, according to them due to one step out of turn
promotion on the basis of the instructions issued by the Inspector General of Police under section 12

T e ol e
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of the Police Act, 1861. which of course was issued without the approval of the Provincial
Government. According to the Black's Law Dictionary the expression "approval" means the act of
confirmation, ratifying, sanctioning or consenting to some act or thing donc by another and implics
knowledge and exercise of discretion after knowledge. See Aftab Ahmad Khan Serpao's case (P11
1997 Pesh. 93). The word approval is more mandatory and stronger as comparcd to the word
consultation or consent. This question arises first time with regard to grant of promotion one step out
of turn promotion on account of performance of the personnel of the disciplinary force i.c. police
force along with promotion from the date of joining the course in the training school. Thesc
instructions are in violation of Article 25 of the Constitution qua other members. In the disciplinary
force who would not get a chance to show their worth would be entitled to get onc step out of turn
promotion along with seniority which is not in consonance of law and Constitution. In fact it creates
frustration in the department among the officials of same batch on the well known principle of duc
process of law. "Doctrine of "due process of law"---Right of "access to justice to all" is a well
recognized inviolable right enshrined in Art.9 of the Constitution and is equally found in the doctrine
of "due process of law"---Right includes the right to be treated according to law, the right to have a
fair and proper trial and a right to have an impartial Court or Tribunal-Justice therefore can only be
done if there is an independent judiciary which should be separate from Executive and not at its
mercy or dependent on it. Sharaf Faridi and 3 others v. The Federation of Pakistan LI 1989 Kar.404.

-~

"Due process of law" contained in America Constitution meaning and application of doctrinc with
reference to precedents. Fauji Foundation and another v. Shamimur Rehman PL.D 1983 SC 457.

1

. "the term "due process of law" is summarized as follows:--
1) He shall have due notice of proceedings which affect his rights.

2) He shall be given reasonable opportunity to defend.

3) that the Tribunal or Court before which his right are adjudicated is so constituted as to give
reasonable assurance of his honesty and impartiality; and

4) that it is a Court of competent jurisdiction. Ibid

The seniority is vested right of an employee as laid down by this Courtly in Anwar Ahmed Lari's casc
(1990 SCMR 1013), thercfore, such deviation is not in consonance with the objcct and spirit of the
Police Act, 1861 red with Articles 4, 5(2) of the Constitution and Article 25 of the Constitution. It
appears that the Inspector General of Police had issued instructions off and on without judicial
application of mind which is the primary duty of the public functionary in view of the law laid down
by this Court in Chairman, Regional Transport Authority's case (PLD 1991 SC 14). After addition of
section 24-A in General Clauses Act, 1887 which was interpreted by this Court laying down the
principle that public functionarics must have to pass the orders within rcasonable time with reasons
after applying independent mind as law laid down by this Court in Messrs Airport Support Scrvices'
case (1998 SCMR 2268). The principle of locus poenitentiae has more force than the principle qua the
departmental practice followed by the deparfmenf qua any instructions or rules consistently sincc
long. Even then this Court laid down a law to deviate from the general principle of locus poenitentiac
where the action is in derogation of section or law then the locus poenitentiac is not absolute as laid
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11. In view of the afore-said discussion the said pleas of the learned counsel of the petitioners have no
force. The employees of the Police Department are serving in terms of instructions and policy issued
by the Inspector-General of Police off and on in violation of section 12 of the Police Act, 1861. In this
view of the matter, the Inspector-General of Police is well within his right to issue policy/framed rules
keeping in view the circumstances and difficulties of the employees under scction 12 of the Police
Act, 1861 or Article 122 of Police Order, 2002. The Government offices are like public trust and,
therefore, the same should be regulated in fair, transparent and economically so as to promote the
sense of public service and thereby to make a welfare State. The public offices should not be held for
improper motives. The social justice and economic justicc can also be donc through fair
administrative policies. No policy can be congenial if it breeds corruption. Out of turn promotion, as
envisaged in the impugned instruction, is not only against Constitution but also against Injunctions of
Isiam. Out of turn promotion in a public department generates frustration and thereby diminishes the
spirit of public service. It generates undue preference in a public service. Element of reward and
award is good to install the spirit of service of community but it should not be made basis of
accelerated promotion. Let copy of this order be sent to all the Provincial Police Officers and
Islamabad Capital City Police Officer to look into the matter and. frame rules to save the agony of
police officials/officers as well as to save the public exchequer from unnecessary litigation.

12. In view of what has been discussed above we do not find any infirmity or illegality in the
impugned judgment. Therefore, this petition has no merit and the same is dismissed. Lcave refused.

S A K/M-78/SC Leave refused.

=
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POLICE DEPARTMENT s MARDAN DISTRICT

ORDER

This order will dispose of departmental inquiry, which has been conducted

against Head Constable Wazir Muhammad No. 2810, while posted at Police Station Hoti, had
reported on the character/ verification role in respect of recruit constable Aamir Ali s/o Darvesh
r/o Mohallah Sadi Khel Mayar to the effect that he has not been convicted in any criminal case
.While as per record of PS Hoti, the said recruit constable along with his brother Fawad Ali and
father Darvesh and two other persons has been charged by complainant Fida Muhammad for the
offence u/s 506/387/427/148/149 PPC/Z5 Telegraph Act vide case FIR No. 542 dated 21.09.2014

s Hoti. The record further revealed that you had furnished the said report on 23.12.2014, while
the case was registered against them on 21.09.2014. This case is still pendim This
report clearly indicates that you had extenttee=fmowwr in respect of said Recruit Constable for
some ulterior motive. This is highly irresponsible, inefficiency, lack of interest and negligence in
performance ‘of official duty, therefore he was recommended for departmental action.

' In this connection, HC Wazir Muhammad, was charge sheeted vide ihis
office No. 811/R, dated 04.02.2015 and also proceeded against departmentally through Mr:
Mian Imtiaz Gul DSP/Legal Muardan, who after fulfilling necessary process, submitted his
findings to the undersigned vide his office endorsement No. 2509/LB dated 26.02.2015, as the
ailegation have been established agains'.; him. . .

The urdersigned agreed with the recommendation of enquiry officer and

the zifeged HC Wazir Muhal‘rm“.‘i is hereby awarded Minor punishment of Forfeiture of
02 years service with immodiate offecs undzr Police Rules-1975.

Order announced

o | <7 &
.5 No. wﬁ _&_2__‘)‘
Dated [/ /A j2015

Dist; ict Police Officer,
oy ' ?Mard(m.
No.Z 535 37/ dated Mardag the ! b /2015

Copy for information ard socessary action 1o:-

I sp ¢ Ceni ral of Foies Mardan Region-1, Mardan.

Ny,
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FINDING.

e o
_ais departmental inquiry has been conducted against HC Wazir Muhammad No. 2810 in

accordance with provisions of Khyber Pakhtunkhwa, Police Disciplinary Rules 1975 on the

below mentioned charge:-

1.

LI

5.

“That you HC Wazir Muhammad No. 2810, while posted at PS Hoti, had reported
himself on the character / verification role in respect of recruit constable Amir Ali s/é
Darvish Khan r/o Mohallah Sadi Kheil Mayar to the effect that he has not been convicted N
in any criminal case. While as per record of PS Hoti, the said recruit constable alongwith
his brother Fawad Ali and father Darvish and two other persons has been charged by
complainant Fida Muhammad for the offence u/s 506/387/427/148/149PPC /25
Telegraph Act vide case FIR No. 542 dated 21.09.2014 PS Hoti. The record further
revealed that you had furnished the said report on 23.12.2014, while the case was
registered against them on 21.09.2014. This case is still pending in court. this report
clearly indicates that you had extended favour in respect of said constable for some
ulterior motive”. |

On the basis of said allegation, he was issued charge sheet with statement of allegations
vides office endorsement No. 811/R, dated 04.02.2015 and 1 was appointed as inquiry
officer.

On receipt of inquiry papers, the defaulter official was summoned and on his attendance
charge sheet with statement of allegations was handed over to him who submitted his
reply to it which was placed on file.

From the circumstances of case it has been established that defaulter official due to his
negligence and carelessness did not check village crime register (Register No. 9) which
relates to entry of registered cognizable offences in that register. No mal-fide intention
has been found on the part of defaulter official. However he was also required to have
taken guidance from Head Muharrir. He has taken the plea that no proceedings were
conducted against the coxlcermd recruit constable as he had applied for bail before arrest
after the occurrence, hence his name was not entered in Register No. 04 and 10 which
were checked while village Crime Register (Register No. 09) was not checked by him un-
intentionally. He has shown a great negligence in discharge of his duty by not checking
that Register at the time of making report on character role of recruit constable Amir All.
Prior to it he had also remained Assistant Muharrirs for 02 years in PS Garhi Kapoora.
He was well conversant with the procr‘dme of making verification on character role. As

such he is found guilty and is recomm :nded for su1table pumshment deemed fit.

Voo e mien

Submitted please.
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CHARGE SHEET UNDER KPK POLICE RULES 1975

I, Gul Afzal Khan District Police Officer, Mardan as competent authority

hereby charge you HC, as follows.

That you Head Constable, while posted at Police Station Hoti, had
reported on the character/ verification role in respect of recruit constable Aamir Ali s/o Darvesh
r/o Mohallah Sadi Khel Mayar to the effect that he has not been convicted in any criminal case
‘While as per record of PS Hoti, the said recruit constable along with his brother Fawad Ali ahd
father Darvesh and two other persons has been charged by complainant Fida Muhammad for the
offence u/s 506/387/427/148/149 PPC/25 Telegraph Act vide case FIR No. 542 dated 21.09.2014
Ps Hoti. The record further revealed that you had furnished the said report on 23.12.2014, while
the case was registered against them on 11.09.2014. This case is still pending n court. This
report clearly indicates that you had extended faouvr in respect of said Recruit Constable for
some ulterior motive. |

This amounts to grave misconduct on your part, warranting departmental

action against you. as defined in section - 6 (1) (a) of the KPK Police Rules 1975.
1. By reason of the above. you appear to be guilty of misconduct under section — 02 (iii) of
the NWEP Police Rules 1975 and has rendered yourself liable to all or any of the

penalties as specified ‘1 section - 04 (i) a & b of the said Rules.

2. You are therefore, directed to submit your written defense within seven days of the
receipt of this charge sheet 10 the enquiry officer.

3. Your written defence if any. should ceach to the enquiry officer within the specified
period, failing which, it shall be presumed that you have no defense 10 put-in and in that
case. an ex-parte action shall {follow against you.

4. Intimate whether you desired to be heard 1n person.

b1 AFZ4 KHAN)
District Police Officer,
Mardan
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OFFICE OF THE DISTRICT POLICE OFFICER, MARDAN |

No. 55- /l /R/D.A-P.R-1975.

Dated C/ —2 = /2015

DISCIPLINARY ACTION UNDER KPK POLICE RULES - 1975

1, Gul Afzal Khan District Police Officer, Mardan as competent
authority am of the opinion that Head Constable Wazir Muhammad No. 2810, rendered
himself liable to be proceeded against as he committed the following acts/omission within the
meaning of section-02 (iii) of KPK Police Rules 1975.

STATEMENT OF ALLEGATIONS

That Head Constable Wazir Muhammad No. 2810, while posted at
Police Station Hoti, had reported on the character/ verification role in respect of recruit constable
Aamir Al s/o Darvesh /0 Mohallah Sadi Khel Mayar to the effect that he has not been
convicted in any criminal case ‘While as per record of PS H oti, the said recruit constable along

with his brother Fawad Ali and father Darvesh and two other persons has been charged by
complainant Fida Muhammad for the offence u/s 506/387/427/148/149 PPC/25 Telegraph Act
vide case FIR No. 542 dated 21.09.2014 Ps Hoti. The record further revealed that you had
furnished the said report on 23.12.2014, while the case was registered against them on
21.09.2014. This case is still pending in court. This report clearly indicates that you had extended
faouvt in respect of said Recruit Constable for some ulterior motive.

2. For the purpose of scrutinizing the conduct of the said official with
reference to the above allegations Mian Imtiaz Gul DSP/Legal Mardan is appointed as
Enquiry Officer.

3. The enquiry officer shall conduct proceedings in accordance with
provisions of Police Rules 1975 and shall provide reasonable opportunity of defense and hearing
to the defaulter official, record findings and complete within twenty five (25) days of the receipt
of this order, recommendation for his punisimeant or other appropriate action against the accused
officer. :

4. The defaulter officer shall ensure and join the progeedings on the date,

CET.

time and place fixed by the Enquiry Office

(&UL AF KHAN)
District Police Officer,
Mardan

OFFICE OF THE DISTRICT POLICE OFFICER, MARDAR

No _ QN /R duted Miardanthe & ~ 2.~ 1o1s.
. Copy et aboveis forwarded to the:
(| \ B
g SR - A .
’/- - .~ Y . o ~ . . . . . .
,l iy 1. DSP/eeal Mardan for imuating proceedings against the accused

/D ' o Oﬁii_‘%&". ! (‘iyk '{1::'&;)@1}"-§¢ica(i Constable Wazir Muhammad No.
/f,_//;." 5, ’Ljﬂ-’gb ) 23814, v._lfu,h—‘..r z."»ﬂ‘;'{(::: i\‘.,!.%':.::‘., 1975. _ o ' .
’é‘{/ | v 2 Head Constable Waar ;‘»‘iuhzuinmad No. 2810, W%‘th the dil'(:‘(}'[10118 to
Yy vd appear hefore the PRGN Officer on *he date, time and place fixed
“ b the enguiry offieer for the purpose of enquiry proceedings.

S A R sekook ok
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From. The  Dy: Superintendent of Police,
Legal Mardan

To The  District Police Officer,
Mardan

No. Z,,S - /LB, dated Mardan the 26~ 2~ /2015.

Subject: DEPARTMENTAL INQUIRY AGAINST HC WAZIR
MUHAMMAD

Memo:

Kindly refer to your office endorsement No. 811/R, dated 04.02.2015, on

the case noted above in the subject.

As directed, I conducted inquiry into the matter and submit my report
herewith separately for favour of perusal and further necessary action please.

L3

Dy: Superfitehdent of Police,
Legtil Mardan.



LARTMENTAL ENQUIRY AGAINST HC WAZIR MUHAMMAD NO. 2810.

04.02.2015

09.02.2015

13.02.2015

20.02.2015

Departmental Inquiry papers received from the Office of W/DPO Mardan vide his Office
endorsement No. 811 /R, dated 04.02.2015. Summon the defaulter official on 09.02.2015.

Inquiry Officer.
Defaulter Official is present. He submitted reply to charge sheet which was placed on file. To

come up for further proceeding on 13.02.2015.

Inquixy Officer
Defaulter official is present. His statement recorded. To come up for finding on 20.02.2015.

Inquiry Officer.

\
Inqu&ﬂcer

My finding report is attached herewith.
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IN THE COURT OF 4. Ceavile. Jiduonal. ZA WY

_; _________ ﬂﬁlﬁ----_-;ﬁ_éf{_“-_, ______ - : Afppellant

Petitioner
Plaintiff

VERSUS

| / O\A‘gf/ | | . Respohdent (s)
- Defendants (s)
1/WE_ 47/77/1 4L‘/ |

do hmcby appoint and constitute the SYED N()JWAN ALI BUKHARI Advocate
fligh Court for the aforesaid Appellant(s), Petitioner(S), P laintiff(s) /

Respondent(s), Defendant(s), Opposite Party to commence and prosecute / 1o
appear and defend this action / appeal / petition / reference on my / our behalf and
al proceedings that may be taken in respect of any application connected with the
same including proceeding in taxation and application for review, to draw and
deposit money, to file and take documents, to accept the process of the court, to
appoint and instruct council, to represent the aforesaid A ppellant, Petitioner(S),
Plaintiff(s) / Respondent(s), Defendant(s), Opposite Party agree(s) ratify all the

acts done by the aforesaid.

DATE s3 /o4 1208% Al

(C,I,,H,E.N"I‘)

ACCEPTED

e
SYED NOMAN ALI BUKHARI
o ADVOCATE HIGH COURT

CELL NO: 0306-5109438
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Order-05
1 06.07.2015 ,
APP for the State present. All the five ccused facing trial on

bail with counsel present. Complainant also in person present.

Accused facing trial namely Darvesh Ali, Saad Ullah,
Inhar Ali sons of Naimat Ulla_h, Fawad Ali, Amir Ali alias Amir
sons of Darvesh Ali 1esidents of Muhallah Sadi Khail. Mardan
have been charged vide case FIR No. 542 dated 21.09.2014 u/s
506/387/427/148/149 FPC read with Section 25 Telegraph Act of
Police Station Saddal Mardan. Allegations against the accused
facing trial are that they were demanding Rs. 1,50,000/- from the
complainant Fida Muhammad son of Abdu Haq resident of
Muhallah Aka Khaﬂ No. 2 Mayar, District Mardan thnouoh phone.

At the very outset, complainant appeared and stated that he
has compromised the matter with the accused facing trial,
Statement of the complainant recorded wherein he stated that the
‘matter between him and the accused facing trial have been patched
up and he has pardoned the accused unconditionally by waiving of
all his legal rights and has got no objection on their acquittal in the

1)) instant case. To this effect he produced a'fﬁdavit of com’pro-h;ise as

Ex-P1 with copy of his CNIC as Ex P2,

\ C@“‘}‘& ) | Certiﬁe%jﬂi Cany
0 3 JuL 2020
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Although Sections of law involved in the present case are,
(C(CV\/M ) non-compoundable but when the complainant is not interested in’
prosecution of the accused. there seems absolutely no chance of’
@ i * conviction of the accused facing trial in the case even further trial
is held which will be an aimless exercise. Therefore, while
invoking the provisions of under Section 249-A, Cr.P.C. accused
facing trial are acquitted from the charge leveled against them in
the present case. Accused are on bail, bonds furnished by them are
cancelled and sureties thereunder are absolved form the liabilities
towards the bonds. Case property be disposed of in accordance
with law after expiry of period of appeal/revision.
File be consigned to record room after completion and
compilation.
Announced
; 06.07.2015 .
isar Muhammad Khan)
Yudicial Magistrate, Mardan
tifi e Trie C..
Name of Appncant Ceriified Yo B s
Application N — T
Date of py 3 0 3 juL 2020
Date o s o : D f o~ 2K o J ch
Date onwp .“';- I e :\Q&' ' gxaminer Copyns ur.:.:.'
 No,s of pag.. p 2 '“#»-32_’; e Py Sessions Court liaida
Court Feg / o 0 -
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1986 P L C (C.S.) 420

[Service Tribunal Punjab

Before S. Hafizur Rahman, Member
KHALID PARVEZ

versus
SUPERINTENDENT OF POLICE, SARGODHA and others

Case No. 589/1402 of 1981, decided on 15th April, 1982.
Punjab Police Rules, 1934--

---R. 12.8--Punjab Police (Efficiency and Discipline) Rules,1975, rr.4(3)(a) & 15--Punjab Civil
Servants (Appointment and Conditions of Service) Rules No. 1974, r. 7--Discharge of, probationer
A.S.1.--A.S.1. alleged to be facing criminal trial prior to enlistment and had concealed same at time

of joining service--Removed from service while under training during probation--Removal order
seen in light of r. 12.8 of Punjab Police Rules, 1934 unexceptionable because such person could
justifiably be described as a person not considered desirable to continue in Police

Service--Provisions of Punjab Police Rules dealing with penalties, however, no longer valid as
having been repealed by Punjab Police (Efficiency and Discipline) Rules, 1975 and for matters of
probation Police Officials governed by 1. 7 of Punjab Civil Servants (Appointment and Conditions
of Service) Rules, 1974 hence provisions of "discharge" under r.12.8 of Punjab Police Rules, 1934

no longer available to competent authority--Action having been taken for alleged misconduct by
implication for failing to Inform authorities of his involvement in criminal case- A.S.I: (appellant),
held, entitled to proper proceedings under Punjab Police (Efficiency an-d-Discipline) Rules,

1975--Appellant subsequently acquitted without any stigma by criminal Court--Impugned order,
in circumstances, held, not only illegal but also unjustified—Service Tribunal accepting appeal
reinstating appellant with all back benefits.

_PLD 1963 8 C 185; Raja Muhammad Nawaz 1981 SCMR 523; PL 01974 S C 393 ref.
Masud Ahmad Riaz for Appellant.
Haroonur Rashid Cheema, District Attorney for Respondents.

JUDGMENT

The appellant in this case is Khalid Parvez who was removed from service as A.S.-I. of Police by

order, dated 3-11-1981, made by the D.L.-G. of Police, Sargodha Range, after having completed
nine months of the Course at Police Training College, Sihala, where he had been sent for training
after enrolment in the Police as A.S. I. The impugned order was issued after it came to the

D.I.-G's. notice that when the appellant entered the Police service he was involved in two criminal
cases, in one of which (F.I.R. No. 761, dated 23-10-1978) he had been acquitted whereas the other

(F.LR. No. 269, dated 18-7-1980) was still pending in Court. It was felt that by concealing the fact
of these two cases, ....from service on a charge of misconduct, as he would have never been

appointed A.S. I in the first place if the fact had been within the knowledge of the ---authorities.
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The removal of the appellant took place under rule 12.8 of the Punjab Police Rules. He was given
a personal hearing before the order was passed by the D.I.-G.

2. The appellant filed appeal in this Tribunal on 14-11-1981 and also filed an appeal before the
Inspector-General of Police after some days, i.e. on 30-11-1980. During the course of the hearing,
on 22-2-1982, learned counsel for the appellant also filed copy of judgment, dated 18-1-1982
delivered by Magistrate 1st Class, Sargodha, in the second criminal case involving the appellant,
according to which judgment the appellant had been acquitted because he was not implicated
either by the eye-witnesses or the injured' person himself..

3. The parties were heard. Learned counsel for the appellant forcefully made out the point that the
appellant could not have been removed from service in the manner adopted by the D.I.-G. and that,
in fact, it was the 8.P. and not the D.I.-G. who was competent to proceed against the appellant. It
was submitted that at the time of enlistment in the Police the appellant was not required to state
whether he...... rules 12,5, 12.6 and 12.7 of the Police Rules to strengthen his point. The impugned
order stated that as the appellant "was facing trial. in a criminal case he was not considered a
desirable person to continue in the Police Department”, meaning thereby that only the pending
case was held against him and not the one in which he had been acquitted. With the appellant's
acquittal in the second case subsequently, the Department should now have no objection to the
appellant's continuance in service. In any event, mere involvement in a case is no charge as held in
PL D 1963 S C 185, Learned counsel also cited the case of Raja Muhammad Nawaz, published as
1981 S C M R 523, to show that once the appointment had been made and acted upon it had
achieved finality and that, in the light of that judgment, the appellant's case could not be reviewed
in the context of appointment. It was also argued that with the promulgation of the Police E&D
Rules all punitive parts of the Police Rules stood automatically repealed as provided by rule 15 of
the E&D Rules, Thus rule 12.8 of the Police Rules, whereunder the appellant had been removed,

was no longer a valid rule and the D.I.-G could not take recourse to that rule to remove him, and
the appellant could only be proceeded against by the S.P. under the Police E&D Rules. On behalf

of the respondents, the learned Deputy Attorney submitted that when the D.I.-G. used the words
"removed from service" in the impugned order the obvious intention was to say that the appellant
had been "discharged" since the order had been passed in pursuance of rule 12.8 of the Police
Rules which provided for "discharge".

4. Rule 12.8 states that during the probation period an A.S. 1. can be discharged if he is guilty of
grave misconduct or is deemed for sufficient reason to be unsuitable for service in the Police. In
the present case there was no charge of misconduct, but the D.I.-G. stated in the impugned order
that in view of the case in which he was facing trial the appellant was not considered a desirable
person to continue in service in the Police Department. The obvious inference was that the
authority had decided to ignore the first case in which the appellant had already been acquitted and
objected only to his standing trial in a criminal case. It would logically follow from this that the
D.L-G. did not hold the appellant's failure to inform the department about his (past) involvement
in the first case as a handicap or as a point against his enlistment in the Police. Thus the only
hurdle in the way of the appellant's acceptability as A.S. I. was that he was facing trial in a Court
of law. But in this case also he was later acquitted, with neither the injured person nor any of the
P.Ws. implicating him in the incident which was the subject of the trial. The appellant has thus
been left with a clean slate in so far as the second case is concerned. This is the situation of the

appellant as it stood after 18-1-1982, when the trial Court acquitted him. But before that date the

D.1.-G. had no means of knowing what the outcome of the case would be and he had to act on the
circumstances then prevailing, and these were that the appellant was standing trial in a criminal
case and thus could justifiably be described as a person not considered desirable to continue in
Police Service. Seen in that light the impugned order is unexceptionable. However, there is another
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h aspect of this case which has to be kept in mind while adjudicating it. It has been submitted that
with the Police E&D Rules in the field those of the Police Rules which deal with penalties are no
longer valid and thus the D.I.-G could not take recourse to rule 12.8 of the Police Rules. Moreover,
at the time of passing of the impugned order the appellant was admittedly on probation and would
fall within the mischief of the relevant parts of the Punjab Civil Servants (Appointment and
Conditions of Service) Rules. 1974, promulgated in pursuance of the Punjab Civil Servants Act.,
1974. It was submitted that in respect of probation also the provision of "discharge" in rule 12.8 of
the Police Rules would no longer be available to the competent authority and, in that case, the
competent authority! would be the S.P. and not the D.I.-G.

5. In this view of the matter I art: persuaded to hold that with the coming into force of the Civil
Servants (Appointment and Conditions of Service) Rules, the appellant, who was on probation
when the impugned order was issued, would be governed by rule 7 of these rules read with rule
4(3)(a) of the Police E&D Rules. That would make the S.P. the competent authority in case of the
appellant and there would be no escape from the contention raised by learned counsel for the

appellant that the D.I.-G. was not competent to pass the impugned order. There is also another
aspect of the matter. When the appellant was enlisted in the service as A.S.-I., he was not asked to
state whether he was Involved in any criminal case or not. In the absence of such a requirement it
cannot be legitimately asserted that the appellant had failed to inform the authorities concerned of
his involvement. Moreover, it is presumed that before he was enlisted the appellant's antecedents
must have been investigated and he must have been given a clean chit by the agency responsible

for this purpose. Learned counsel also submitted that by issuing the impugned order the D.I.-G.
had, so to say, questioned the very appointment of the appellant and characterised it as irregular. In
this context 1981 § C M R 523 was cited to argue that even if the appointment was irregularly
made it could not be terminated since the appellant had, in the meantime, acquired valuable rights,
and if it was to be terminated as "discharge" then seen in the light of rule 4(3) of the Police E&D
Rules, the competent authority would be the S.P., thereby rendering the D.I.-G's. order void and
unlawful. Another case cited by learned counsel was that of P L D 1974 S C 393 which laid down
that the service of a civil servant on probation could be terminated without notice if his
performance was found wanting, but if he was to be discharged for misconduct then he was
entitled to proceedings under the, E&D Rules. In the instant case it was not the appellant's official
performance which had been found unsatisfactory but, by implication, he was charged with
misconduct for failing to inform the authorities of his involvement in a criminal case and was thus
entitled to proper proceedings. under the E&D Rules.

6. The upshot of the above discussion is that the impugned order of discharge is found to have
been incompetently passed. Moreover, in view of the fact that the appellant was acquitted without
any stigma in the ease in which he was standing trial at the time the impugned order was Issued,
there was no justification left to effect his discharge by even the competent authority.
Consequently, this appeal is accepted and the appellant is re-instated in service with all back
benefits. There shall be no order as to costs.

AE.
Appeal accepted.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,PESHAWAR
i ,\[o .SAJ»JW \{*&
Appeal No. 1077/2019 | ,,,é«]w;'
Ay~
Date of Institution ... 22.08.2019 I&/ﬂu
~Date of Decision ... 13._01.2021 |
Waleed Mehmood, Ex- Constable Investigation Branch, District Hangu.
‘ .. (Appellant)
VERSUS
The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and two others.
... (Respondents)
Present.
Syed Numan Ali Bukhari,
Advocate. ' . For appellant
“Mr. Muhammad Rashid, -
Deputy District Attorney, , For respondents.
MR. HAMID FAROOQ DURRANI, CHAIRMAN
MR. ATIQ-UR-REHMAN WAZIR, MEMBER(E)

JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN:-

1. Instant appeal has been preferred against the order dated 11.06.2019

Vpassed by respondent No. 3, whereby, major penalty of dismissal from service

was awarded to the appellant. The appellant is also aggrieved of order dated

29.07.2019, issued by the respondent No. 2. Through the order 'his

departmental appeal was rejected.

2. The appellant joined t-he Police Department as Constable on 12.05.2015.
It is claimed that he was on bed rest due to fracture in his leg when falsely
implicated in FIR No.. 380 dated 27.02.2019 u/s 381-A PPC. He was charge

sheeted on the allegation of recovery of two motorcycles from his godown. The

appellant submitted reply to the charge sheet and denied the ownership of



godown. Final show cause notice ans issued to the appellant where-after the
impugned order dated 11.06.2019 was passed. His departmental appeal also

could not find favour and was rejected on 29.07.2019.

3. Learned counsel for the appellant as well as learned Deputy District

Attor'ney, on behalf of the respondents, heard and available record gone
through.

4, It was the argument of learned counsél that the allegation against the
appellant was based solely on the factum of having been charged_ in criminal

case. On the other hand, he was acquitted under section 249-A Cr.PC on

01.10.2019. Speaking about the illegalities committed by the respondents

during the departmental préceedings,’ it was emphasized that no enquiry report
was provided to the appellant alongwith show cause notice. He was of the view
that mere allegations could not form basis for penalty also in view of principles
of natural justice,‘ which were part of every statute. Learned counsel also
contended that the appellant was penalized on the basis of presumptions which
was not allowable under the law. In support of his arguments learned counsel
referred to judgments reported as PLD 1981-Supreme Court-186, 2007-SCMR-
192, 2008-SCMR-1516, 2002-SCMR-579, PLD 2010-695, 1998-SCMR-1993, PLD
2003—SUpreme Court-187 and 2002-PLC(C.S) 503. Judgments of this Tribunal in
Service Appeals No. 666/2016 and 847/2017 were also relied upon.

Learned DDA, while attempting to dislodge the arguments from other
side, firstly referred to paragraph-2 in the Parawise comments by the
respondents. He contended that the stolen motorcycles were duiy recovered
from the godown of the appellant; therefore, the departmental proceedings
were rightly initiated again;t him.He further argued that the acquittal in criminal

proceedings had no -bearing upon the merits of departmental proceedings,




__.
. )
LSO
L

‘therefore, the acquittal of appellant was to be disregarded in the instant case.

He relied on 2007;SCMR-562 and 2006-SCMR-554. Decision in Service Appeal
No. 1049/2015 was also referred to by him. If was the argument of learned
DDA that all codal formalities were cOmpIeted by the respondents in conducting
proceedings against the appellant'. The impugned orders were, therefore, not to
be interfered with.

4. We have considered the availabzl_e record in the light of arguments on
behalf of the parties. On the record there is a copy of FIR dated 17.‘04.2019,
wherein, the complainant Ziaul Haq did not charge anyone directly for theft_ of

motorcycle(s). Needless to note, that the FIR was registered aftér about two

" months of the occurrence and upon recovery of incriminating articles. It was

noted that the recovery was effected from the godown of the appellant. In the

~ said context, it is important to note that no statement of any person from the

locality, regarding the ownership of godown, was ever recorded. The
respondents also failed to place bn record any copy of t_he recovery memo in
that regard.- On. fhe record, the appellant categorically denied the
ownership/occupation of the godown and stated in his statement that the same
was rented out to his uncle namely .Wazir Khan son of Nasar Khan who paid the
rent thereof. Wazir Khan Was not inciuded in the invéstigation proceedings,

which was an act not very normal on the part'of respondents.

5. ‘We have also. gone through the enquiry report dated 13.05.2019,

wherein, interalia, it has been noted that had the appellant been innocent, he

should have attempted to complete the trial and awaited the decision on merits.
It is useful to iterate that the criminal proceedings/charge against the appellant
was dropped u/s 249-A CPC. The view of enquiry officer, noted hereinabove,

was based absolutely on conjectures and presumptions. The Enquiry Officer also




grudged the exercise of his legal right by the appellant. He, therefore, could not "

be penalized in the matter by the competent authority.

6. The provision of copy of enquiry report alongwith the show cause notice

has not been claimed by tpe respondents nor. the stance of appellant in that
regard is denied. Seekmg guidance from 1987-SCMR-1562 and PLD- 1981
Supreme Court-176, it is not unsafe to hold that the act on the part of
respondents was fatal to the validity of orders passed against the appellant. The
record is also silent regarding placing of appellant upder suspension till the
decision 'of_criminal case. Thus the violation of CSR by the respondents is
established through the record;

7. We are mindful of the fact that the charge against the appellant was

squarely based on contents of FIR. The criminal proceedings ensuing there-from

resulted in acquittal of appellant. In the said manner the substratum of

depa‘rtmental proceedings vanished, therefore, the impugned orders lost
validity. The judgments_ reported as PLD-2003-Supreme Court-187, 2007-SCMR-
192 and 200875CMR—1516 are respectfully followed in the above context.

8. For what has been discussed above, the appeal in hand is allowed and
the appellant is reinstated into service with back benefits. The absence period of
appellant, however, shall be treated as leave of the kind due. The parties are,

however, left to bear their respectiVe costs. File be consigned to the record

room.
G ‘ ‘/"
(HAMID FAROOQ DURRANI)
CHAIRMAN
~ (ATIQ-UR-REHM ’N/yLAZIR)
MEMBER(E)
ANNOUNCED

13.01.2021
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Mr. ATIQ UR REHMAN WAZIR MEMBER (EXECUTIVE):- Brlef facts of the

case are that the appellant, while serving as constable in Bannu police, was

proceeded aga.nst cn the chargés of Ieai(ing out official information ta criminals and ‘

was dismissed from service vide order déted 22-10-2015. The apnellant filed service

appeal. No. 53/2015, which was decidjed vidé judgment date.c! (58"10-2018 with

directions to the respondents to conduct ?de-HOV() inquiry in presci‘ibed manner as per

rule and law within a period of ninety:days. Consequently, theéappellant was re-

instated in service for the purpose of de-novo inquiry vide order dated 25-10-2018
.

and was proceeded against in light of judgment: of this Tribunal, but was dismissed

again from service vide order dated 13:-‘12-2018. Feeling aggrié;ftzd the appellant
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filed departmental appeal dated 21- 12 2018, which was also rejected vide order '
) “dated 23-01-2019, hence the instant serwce eppeal with prayers that the lmpugned
orders dated 13-12-2018 and 23-01- 2019 may be set aside and the appellant may be

re-instated in service with all back benef”’ts ~

02. Written 'reply/comments werel submitted by respon’de_nt.;.
03. Arguments heard and record perused.
04. Learned counsel for the appellant have referred to the earlier Judgment of

!

this Tribunat dlrectlng the respondents to conduct de-novo inquiry as per law and
rule, but the respondents conducted de-novo proceedin’gs ina s'l'l'p'.shod manner; that

the appellant ‘wvas not afforded appropriate opportunity of defense mcludlng non-

service of show cause notice and opportunity of personal hearmq as. well as cross
examination; that/theﬂappellant .was not ;associated with the lnqulry proceedings nor
copy of-sGch inquir/ was provided to the appellant; that the apax court as well as
J Msw Tribunal in a series of its judgments:have cleclared such sketa hy ploceedlngs as
null & void. Lealned counsel for the ‘appellant argued Lhat the only evidence
produced agairst tte appellant was CDR reco-d of the appellan and hls alleged
contacts with brother of the accused, wh_'ich does not carry any legal value and that
too without confronting the appellant st/ith the: same; that not o single piece of
evidence is available to prove gullt of’the appellant; that the valle'gations leveled
against the appellant are base'd on presunwptlons having no \lalue m the eyes of law,
Reliance was placed on 1989 SCMR 1690 1987 SCMR 1562, 2004 PLC (CS) 957, PU
2008 SC 65, PLD 1989-FSC-39, ServlcejAppeal No 832/2019, Service Appeal No.
613/2017, Service Appeal No. 335/2017, ?Service Appeal No. 1014/2012‘and Service

Appeal No. 1077/2019, Servuce Appeal ‘No. 1045/2017. Learnel counsel for the

appellant prayed that in view of the aforementloned Situation, the appellant may be
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L - re-instated with all consequential benefits: ty setting aside l.he‘ irhpugned‘orders '
“dated 13-12:2018 and 23-01-2019.
| . .
05. Learned  Deputy - District |Attorney appeared = on behalf of official

respondents contended that the appellant was afforded app?opriate opportunity of

defense, but he failed to prove his innocence, as his telephonic contacts with brother
of the accused as is evident from CDR dala was an under.lable proof that sp
investigation bannu was appointed as mqurry offcer who conducted prOper mqwry
and the appellant was afforded opportunlty of personal hearmq, but he badly falled_

to rebut the allegations; that the impugned orders are accorqu to law facts andlﬁ'

norms of justice. | eamed Deputy District Attarnay prayed thgt the instant appeal . -

being devoid of merit may be dismissed.

e '
06, We have considered the avallable record in the light of arguments on
\I\"'"‘M
/i\l XJ behalf of the oarties. Record reveals that an FIR u/s 324/394/15AQ/411/412/7ATA

registered agzinst an accused Afshan was urder lnvestigationv and after checking
data of mobile phone of the accused Afshan and his brather Mustafa, lt was divulged
that the appellant was in contact with b‘rother of the accused on 3/4 occasions and
the mvestlgatu)n officer on the basis of preSJmptlons have CCll'lCIUdEd that such
telephonic contacts contemplates that the appellant leaked offi cual mformatlon as well
as movements of police to the accused, whereas the appellant sategorlcally denied
such allegations wlth clarifications that the accused and his brother are co-villagers of

the appellant and such contacts does not necessarily mean that he 'leaked out official

information to the accused and if the authorities: are still adamant thay must check

voice data of the appellant. we have observed that the inquiry ofﬁcer m the previous
proceedings as well as in the de-novo proceedlngs have mainly rellnd on CDR data,
rather the de-novo proceedmgs Is re-cap of the previous proceedlnq particularly the

! 1
establlshment of charges pertaining to leaklng official information 0 crlmmals Wthh o

was required tc be proved with the help of solid evrdence -but which s not"-:"' e




forthcoming in the said report. Mere reliance on CDR ~‘and- that too - without

.. confronting the appellant with the same had no legal value ancl mere presumptions

does not form basis for lmp05|t|on of maJor penalty, which is rrot allowable under the
law. We are also mindful of the fact that a police personnel of the level of constable
have no access to official secrets, especlally pertaining to pc;‘llc:e raids on sensitive
targets, hence it would be immaterial to substantiate that the a'ppellant leaked official
information to the criminals, so the injpugned -orders. are lial\:lé to be-set at naught
on this score alone and there is'hardly; vany need to touch other :as.pects of the case,
but in order to sensitize the respondents about their responsibilities, we would like to
point out various inherent ﬂaws in the inquiry proceedings. This -Tribunal in its earlier
judgment per’tainln'g to theappellant in Service Appeal No. 53;/2'016 announced on

08-10-2018 have categorically reiterated that the appellant was '-fconden'lned unheard,

as Wtice was not served ‘upon ‘the appellant nor copy of the 'inquiry
Iepdtt was provided to the appellant, moreover the appellant ‘Nas deprived of his

‘l

inalienable rigt of personal hearing and opportunity to cross,vexarnine witnesses.
Based on sucl'l fatal lapses, the case Was remanded back to .the respondents to
conduct de-novo proceedings, but it wa{s noted with concern that the respondents
did not bother to prove the charges thl’ough solid evidences, rather relied on the
previous proceedings. Serving of show cause notice was mandatory requirement as
well as of principle of natural justice havrng support of numerous |udgments of the
apex court followed oy this Tribunal. By domg so, the opportunlty of offenng proper
defense was snatched from the appellant This trrbunal has . been consistently
following this yardstlck almost in all cases SO departure from the s2t pattern and that
too without any cogent reason in the present case would cause nreparable damage
to the appellant at the cost of substantlall Justlce Such inquiry procoedlng could not

be termed as fair, just and reasonable as’ the respondents badly failed ta prove that

the appellant has leaked certaln off‘ cial lnformatlon to the crlmlnalc Contention of

| _ :
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the |earned atto-ney on behalf of official respondents to the effect that there is no
concept of show cause notice under pollce rules 1975 does not hold any force, as thls

tribunal has already delivered numerous judgments, whereln |t has been decided that

he issuance of final show cause notlce along with the mqmry report is must under

these rules. Reliance is also placed on the famous case of syed Muhammad Shah
delivered by august Supreme Court of Pakrstan (PLD 1981 4‘3'C-176) in which it has

been held that rules devoid of prowsuon of final show cau.,e notxce along with inquiry
report were not valid r,dles.‘The right ofycross examination co‘uld not be presumed to

have been. afforded to the;'ap'pellant as was the oplmon of the respondents The .-

inquiry officer was bound to have given the right of cros< r'xaminatlon expressly SR

There is no material on record whether the appe\\ant was gwen any r\ght of defense—f

and depriving a civil servant from affording appropriate opportunity of defense is

nullity in the ey=s of law.

07. In view of the situation, ;the impugned orders dated 13-12-2018 and 23-

{ . {

01-2019 are sat aside and-the appellant is re-instated ir sewice with all back

benefits. Partres are left to bear thelr own costs. File be consngned to record room.

ANNOUNCED
22.06.20z1
,‘ = _ ; . b )
(AHMAD SUL: AREEN) (ATIQ U REHMAN WAZIR)
e CHAIRMAN MEM‘BE R (EXECUTIVE)
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