26" July, 2022 1. Nemo for the petitioner. Syed Naseer Ud Din
Shah, Asst: AG alongwith Mr. Qasim Khan, Supdt for

the respondents present.

’ A - B 2. Called several times till last hours of the court
but nobody turned up on behalf of the petitioner. In view

of the above, the review petition is dismissed in default.

3. Pronounced in open court in Peshawar and
given under our hands and seal of the Tribunal on this

26" day of July, 2022.

7 &g\/f/

(Salah Ud Din) (Kalim Arshad Khan)
Member(Judicial) - : Chairman




24.01.2022 .~ " Nemo for the appellant present. Mr. Muhammad -
Adeel Butt, Addl. AG for the respondents present.

, Notice be issued to the appellant and his counsel
- for 11.05.2022 before D.B.

(Ath -Ur- Rehman Wa2|r)
Member (E)
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T J> 2020 Due to summer vacation, case is adjourned to
)7- 5 2021 for the same as before.
17.03.2021 Nemo for the appellant. Add. AG for the respéndents -

present. |
On the last date, the matter was adjohrned on the
strength  of Reader's Note. Notices to the
appellant/counisel shall, therefore, be issued for Hé‘aring
 on 19.05.2021 pefore the D.B, .

(Miah Muhamma
Member (E)
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10.09.2021 Clerk to counsel for petitioner present.

Kabir Ullah Khattak learned Additional ' A.G for
- respondents present.

A'I'_'awyerS' are on general strike, therefore,i .case - is
“adjourned. .To come up for arguments on 24.01.2022 before
D.B. - 4 . '

‘ 1 ) ’
@ehman) | S CFman

Member (J)
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/o ;;9'-;"'(’)'6_2(‘);2;@""; - Due'to COVID-19, the case is adjourned to 25.08.2020

for the same.

» Lo . o .
1, . . . . .

£ 25.08.20200 Due to summer vacation case to come up for the E e

same on 28.10.2020 before D.B. A =

28.10.2020. - Proper D.B is on Tour, therefore, the case is-
adjourned for the same on 30.12.2020 before D.B.

Reader
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12.12:.2019 : | _Pétitioner absent. Lawyers are on strike on the call 6'_f Khyber -

Pakhtunkhwe Bar Council. Adjoun. To come up for further
proceedings/arguments on 17,02.2020 before DB, Petitioner be

putto ;aotfée' for the date fixed. : K/MO

Member

SRR 17.02.2020 Petitioner absent. Learned counsel _forI.thé‘r;p_eltjtipner_ﬁ_'absent'.z: _
| ' M"r.'Kafgfr_ﬁlléh '_'Khattakfl'eamed‘Ad:ci_i-‘fi'dﬁél'fA(:}"for-lltﬁe reS})\ODdthS _
present._Adjoumed. To come up for arguments on 02.04.2020

before D.B. Petitioner be put to notice for the date ﬁxed._’_.,, L

(Hussain Shah) (M. AH%I{ Kundi)
Member Member ‘
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Cou:rt of

i FORM OF:ORDERSH_EET. |

Review Petition No.

330/2019

4

S.No.

Date of order
proceedings

Order or other proceedings with signature of judge or Magistrate

2

3

-9%92(4;

2019

v

T

s
)
o
Ko,j

28/08,

Petit
absent.

counsel

It is by
jurisdict
In viev
for adjc

- argumer

on12.17

The Review Petition submiitted by Mr. Ali Sher Khan through
Mr. Rehman Ullah Shah Advocate may be entered in the relevant Register

and put up to the Court for proper order please.

&e_-w ‘
REGISTRAR>2 |3} ()
This Review Petition be put up before  D. "B‘_érich

on [Z"(a 20 {?

\

~ry © CHAIRMAN

-
A

loner absent. Learned counsel for the petitioner
Mr. Zeeshan Gul Advocate ‘on behalf of learned

for the petitioner present and seeks adjournment.

 well settled proposition that this Tribunal has got no

ion to review its judgment.

v of the request of junior to counsel for the petitioner,
yurnment the case is adjourned. To come up for

(s on maintainability of the present review petition

.2019 before D.B,
>
Member

Pr




. BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
e PESHAWAR s

. o Review Pebitron No.32 /30/0
| Review in Service Appeal No. 576/2018

Ali Sher Khan S/O Jehangir Khan
APPELLANT

VERSUS

Chief Secretary Government of Khyber Pakhtunkhawa & others

RESPONDENTS

INDEX OF DOCUMENTS

pITY—T T3 ’ 4\:1 ¢£L .
e = ‘%*’é’%‘ém v
1‘%5:—’*'-‘"
L
2. Memo of Address 4 '
3. ‘ Copy of the Judgment
4. Wakalatnama
' Appellant
. Through. M
Rehman Ullah Shah
MA, LLM
Y Advocate

Ibn e Abdullah Law Associates
11 Azam Tower University Road, Peshawar
Phone & Fax # 091- 570 2021
infoilaSG@gmail.&:om
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR @
?ZWIW Pe_/ e No- 3D ‘9/7’0/7
Rev1ew I\\(o JU /2019 in Appeal No. 576/18 Mrvhey poy
Serviee ‘I’rrtfg.:ﬁ:l
Dy,
Ali Sher Khan $/O Jehangir Khan ? N"'—&Qé
Ex — Tehsildar at Hapripur, Distt Haripur D“‘“% 9

Presently Additional Assistant Commissioner (Rev) Mansehra
Office of Additional Assistant Commissioner, Mansehra, Distt Mansehra
APPELLANT

VERSUS

1. Chief Secretary

Government of Khyber Pakhtunkhawa at Peshawar

2. Secretary Board of Revenue

Government of Khyber Pakhtunkhawa at Peshawar

3. Senior Member Board of Revenue,

Government of Khyber Pakhtunkhawa at Peshawar

4. Deputy Commissioner
Office of the Deputy Commissioner at Haripur
| RESPONDENTS

REVIEW PETITION UNDER THE ENABLING LAWS FOR PARTIAL REVIEW
OF THE JUDGEMENT DATED 09/07/2019 IN SERVICE APPEAL 576/2019
BY THIS HON’BLE TRIBUNAL WHERE THE PRAYER IN APPEAL IS
ACCEPTED WITH THE CONDITION OF DE-NOVO ENQUIRY.

PRAYER IN REVIEW.

On acceptance of this Review, the order/ judgment to the extent of the De-novo
enquiry into the position of Petitioner may very graciously be set aside in the best

interest of justice.

Review is within time from the date of Service of the decision, and Hon’ble

Tribunal has the jurisdiction to review its decision.

Respectfully submitted as under-



(2

. The appellant, Ali Sher Khan S/O Jehangir Khan, posted as Tehsildar

Haripur {BS — 16} at office of the Tehsildar Haripur; District Haripur filed
Departmental Appeal against the subject order whereby minor penalty of
withholding two increments for 2 years was imposed.

. The appellant challenged the same before this Hon’ble Tribunal, and the

Hon’ble Tribunal was please to set aside the order, but directed the

authority to conduct De-novo inguiry.

- {Copy of the Judgement under Review is annex as “A”}

. That feeliﬁg aggrieved from the Judgment to the extent of De-novo

inquiry, the Petitioner prefers the instant Review on the following amongst
other grounds inter-alias.

GROUND OF REVIEW.

. That the order to the extent of De-novo inquiry is against the fact and

circumstances of the case, hence liable to be reviewed and set aside in the
best interest of justice.

. That Petitioner has no concern with the alleged irregularity; hence he has

been penalized for no reasons. Hence the decision to the extent of De-novo
inquiry is not in accordance with the law.

. That legally, no order by any authority, whether judicial or quaisi-judicial,

can be made to the detriment of anyone unless and until he is given the
right of hearing. Any such order would offend against the universally
established principle of Auti Alterm Fartem.

. That the principle of Natural Justice has consistently been épproved by the

superior courts and even by this Hon’ble Court and it has been followed to

- the extent that it shall be read as an integral part of the Law even it does

not find mention in a particular enactment.

. Similarly , inquiry was conducted, and finally, the Inquiry Officer

recommended a penalty in the shape of “Warning” it has recently been
reported in 2019 CLC 1330 Peshawar “that there must be some new
point based upon discovery of new evidence which could not with

diligence have been found in the previous proceedings. In the instant case, a

no loss whatsoever has been incurred to the public exchequer. Hence De- -



©

R novo inquiry would amount to extra burden and mis-use of public funds.
" . Reliance on 1996 PLC (CS) 461

)

T It has also recently been reported in 2019 PLD 111 Lhr that «S. 114 & O.
© XLVIL, R 1, review ---Scope---Although "review " had a very limited

scdpe but the same did not mean abdication of the power of review in an
omnibus fashion---Intent of Legislature while incorporating the power
of review was that no error in the jﬁdgment/order which was so
manifestly floating on the surface should be allowed to perpetuate.

G. That the law on the 'subject has been violated altogether, The Respondent
has adopted a harsh methods by imposing minor penalty without
pro‘ceeding in accordance with the law. Hence the order and judgment to

the extent of De-novo inquiry is liable to review and also set aside.

H. That with the permission of this Hon’ble Tribunal, further grounds may be
raised when the stance of the respondents comes in black and white.

PRAYER

It is therefore, most humbly prayed that on acceptance of the instant
Review, this Hon’ble Tribunal may very graciously be pleased to set aside
the Order and Judgment dated July 09, 2019 tothe extent of De-novo

inquiry.

Any relief which this Hon’ble Tribunal deems appropriate in law, equity
may also be granted.

INTERM RELIEF:

By way of interm relief, operation of the referred Judgment to the -
extent of De-novo inquiry may kindly be suspended.
Appellant

Rehman Ullah Shah
MA, LLM

Advocate

Ibn e Abdullah Law Associates
11 Azam Tower University Road, Peshawar
Phone & Fax # 091- 570 2021

infoila56@gmail.com
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
- PESHAWAR

]

._Review in Service Appeal No. 576/2018

Ali Sher Khan S/O Jehangir Khan
APPELLANT

VERSUS

Chief Secretary

Government of Khyber Pakhtunkhawa at Peshawar & others

RESPONDENTS

AFFIDAVIT

I Ali Sher Khan S/O Jehangir Khan Distt Peshawar, do hereby
solemnly affirm and declare on oath that the contents of the
accompanying Appeal are true and correct to the best of my knowledge
and belief and nothing has been kept concealed from this Hon’ble
Court.

eponent

-

Ali Sher Khan S§/O Jehangir Khan
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A BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
B 7 PESHAWAR
, ,R'ei}iew in Service Appeal No. 576/2018 -

Ali Sher Khan S/O Jehangir Khan
' APPELLANT

VERSUS

Chief Secretary

Government of Khyber Pakhtunkhawa at Peshawar & others

RESPONDENTS

MEMO OF ADDRESSES

APPELLANT

Ali Sher Khan §/O Jehangir Khan
Ex — Tehsildar at Hapripur, Distt Haripur

Presently at Additional Assistant Commissioner, Mansehra

RESPONDENTS

1. Chief Secretary

Government of Khyber Pakhtunkhawa at Peshawar

2. Secretary Board of Revenue

Government of Khyber Pakhtunkhawa at Peshawar

3. Senior Member Board of Revenue,

Government of Khyber Pakhtunkhawa at Peshawar

4. Deputy Commissioner _
Office of the Deputy Commissioner at Haripur
Appellant

Through: M

Advocates
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
B | PESHAWAR

. Service Appeal No S76. /2018

Ali Sher Khan $/O Jehangir Khan - _
Ex — Tehsildar at Ha‘pripu r, Distt Haripur

Presently at Office of the Board of Revenue, Peshawar

APPELLANT
VERSUS
i 1. Chief Secretary
; Government of Khiyber Pakhtunkhawa at Peshawar
2. Secretary Board of Revenue |
Government of Khyber Pakhtunkhawa at Peshawar ATT T

3. Senior Member Board of Revenue,

Government of Khyber Pakhtunkhawa at Peshawar

A . EXA I‘ Zf‘*' B

4. Deputy Commissioner . Khyber Paldrnkh

’ . Service zr bunal,
Office of the Deputy Commissioner at Haripur * ~ Peshawar
tr-rday - | RESPONDENTS

e ﬂ, " APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL ACT, 1974, AGAINST THE ORDER OF RESPONDENT NO. 1
(APPELLATE AUTHORITY) DATED 27 MARCH 2018 WHEREBY ORDER OF

RESPONDENT NO.3 WHILE IMPOSING A MINOR PENALTY OF

WITHHOLDING TWO INREMENTS FOR THE PERIOD OF TWO YEARS HAS
BEEN UPHELD AS A MINOR PENALTY AGAINST THE PRESENT APPELLANT

-

PRAYER IN APFEAL.

On acceptance of this appeal, this Honourable Tribunal may very graciously be -
pleased to set aside the impugned Order dated March 27, 2018. And, similarly

the appe]]ant may very grac10usly be allowed to receive the said increments in

the best interest of JqulCC

Page




Sr : Date of

Order or other proceedmgs w1th sagnaturc of Judge or Maglstrate

. No | order/
- proceeding
s _
1 2 3
BEFORE THE KITYBER PARHTUNKITWA SERVICE TRIRUNAL o
Al CAMP COURT ABBOTTABAD
© Appeal No. 576/2018 ‘
-Date of Institution - ... 26.042018
- Date of Decision ... 09.07.2019
Ali Sher Khan S/O changir Khan Ex-Tehsildar at Haripur, District
Iaripur Presently at Office of the Board of Revenue, Peshawar.
’ ' ————mmmee————--Appellant
Chicf Sccretary Government of, Khyber Pakhtunkhwa, Peshawar
and three (03) others ‘ T
: cemeiEomemmoo—o - Responaents L
Mr. Amin Khan Kandi...oooeeeeiereneineeeenn I\’[cmb{:sj(J)
Mr. Tlussain Shabh...oooooiiiiiiiiiiien Member(E)
09.07.2019 JUDGMENT

|

EX Apsr
Kh}ﬁvf A0

© o Bervacg T
Peshawar

FIUSSAIN SHAILL MEMBER: - lLcarned counscl foi the
appellant and Mr. Muhammad Bilal Khan learncd Deputy District

Attorney on behalf of the 1'68])611(16.11 {s present.

2. This judgment shall also disposes off the service appeal No.

samc facts and grounds with similar prayer.

3. /\s per facts of the Memo of Appcal the appcllaﬁt was scr'vi_ng
n Revclnuc Department as ‘I'chsildar. The appéllant was imposéd
minor penalty of withholding O‘f_: twojanmzal increments for a p(.:-rio(l:‘.
ol two ycars vide order dated 08.01.2018 on the allcgat’.lit)n ol not
obeying the direction of superior otficer -and attesting the mutation

in violation of rules. The appellant filed departmenital appeal” on

600/2018 preferred by Dilnawaz Khan Vs Government having the -




06.02.2018 which was rejected on 27.03.2018, hence the plLSCn‘L

scrvice appeal on 26.04.2018.
4 “The lecarned counsel for the appellant contended that neither

prlo'pm-‘ i'l'nqu-iry‘was cpndpctédAnot opportunity o[ ﬁci*sonal hearing
and de:fcﬁs'-c':v-va.é provided to the appcllant. The inq.ﬁiry ol’ﬁc'cr"lié(‘.l
rccomm.cndcd n‘1inor pcnaity of -warning but, i nstéach the competent
authority bypassed the recommendations of the inquiry oflcer
withgmt noting the reason and the minor penalty of withho!_dhﬁg of
two indémcnts for a pf:riOd of two )-/.CEH'S. was 1m]j(')s.ccl . tie further
contended that tlle‘coxquéiexlt authority in -thc impugned order had
noted that the charges/allegations leveled égains.t'thc appc__l‘_lani héd'
been prby‘ed in the _inqui_fy report Ey the inquin& officer Which ;l{;[‘f(")t
bascd on correct poéiti’on because the findings ol t.hé inquiry .!fi;'

as 1'0"(‘301"dc-c'1 by the' inquiry officer are different. The learned Counscl

referred to the findings in the inquiry report where in'the inguiry

: [ o
officer has rtecorded regarding the first charge/allegation leveled
against the appellant that the mutation no. 11223 was cnlered on
18.02.2015, verified on 18.03.2015 and aceepted on 19.03.2015,

which is threc months prior to the dircction passed by the Deputy
Commissioner on the application of

alllcgati()n)charge no.t has not been proved. As régmcjing the second
ch'argc/al‘legdt’ion‘thc inq'uir)-/' dfl]ccr recorded that the said mutation
was attested ‘on 19.03.2015 wherc as the {e\:\cs/'f’cc y&crc deposited on

26.08.2016 mecaning thercby "that ‘the appellant deposited  the

2port

“the complainant and as such-the

raxes/fee as a corrective measurc  afier the inittation ol the

S
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cgation stands

ction. \As ‘such the sccond charge/all

disci

plinaiy a
partially proved. Further contended that the mquiry officer was

required Lo rccord the statements of the complainant, the alleged

i

;’?

1

£ .

fér : land -owner and his wife in the presence of the appellants and the

{ -appellants wcre: -given the” opportunity (o cross cxamine  the

witnesses. Further contended that as required under the statutory

provision the copy of inquiry report was not provided to, the

appcllant alongwith the show causc-notices so they could defend
themselves on the informed grounds. The learncd counscl picaded
that in view ol the -above grounds/facts the appeal may be aceepted

and the impugncd order dated 27.03.2018 be sct-aside and the

appcllant may be allowed to receive the said increments in the bést

Y4

interest of justice. '
The learned . Deputy District Attorney contested the facts,

‘grounds ol the appeal and the arguments of the learncd counsel Tor

the appcllants on the basis of the parawise commenits ol the
respondent  department and stated that during the disciplinary

proceedings all the formalitics as required under the relevant Jaw

were [ulfilled. He also argued that it is correct that the taxes/lee

were-deposited by the appellants but afler a lapse of one year and

that too after disciplinary proccedings initiated against  them. Ilad

‘they deposited the said taxes/fee in the treasury at the due time then

the situation would have been different. Fle pleaded thal the appeal

‘i
carry no merits-as such the samc may be dismisscd with cost.

Arguments heard. File Peruscd.

6.




7. The Iribunal examined the record on-file, arguments and

counter argumeits of both the partics. The controversy. regarding |7
mutation no.11223 arisén when onc Mr. Gulab Khan submitted a

complaint to Deputy commissioncr Faripur afler threc months .of

the attestation of mutation, and then to the Chief Minister of Khyber |
Pakhtunkhwa. The reply of the appc]!aﬁ L to the show cause notice,

handed over to the Tribunal at bar states that the complamant also

filed on 06.07.2015 a suit against the decision ol central government

of Pakistan, Privatization Commission dated 17.04.1991 which was

) P
dismissed on 04.05.2016 by the»Civ'il Judee-1V on the ground that

the suit was time barred by twenty Tour 24 years. His appeal againsi
the decision of the Civil Judge-1V was also dismissed by ‘the |

of Additional Scssion Judge-II1 laripur on 18.03.2017. It has been,

further 1oted in the reply that the-canccllation of gift mutation and

the report of the inquiry officer was challenged by the alleged owner

(Mr. Malak- Qayyum, Mst. Nusrat Shahcen) and Khasra No.
1731/1232 in a Writ Petition No. 1111-A/2015 which was liled by

the Ton’ble High Court on the ground ol maintainability and being.

pre-mature. It is also noted that the competent authority i the | 7

E”Sf, 13 .
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impugncd order wrongly stated that the charges/allcgations, leveled

against the appellant, proved by the inquiry ()[’i"':p(:l'. Si'milau'ly the
inquity officcr  had recommended  that the appellant be
warncd/censured but the competent authority imposced the penalty of
withholding of two increments for two ycars. The Tribunal alSo'L-olol-\

into notice the deficiency on the part of the competent authority-of




not” plowdmo the copy of mquny mpoxt dlongwnh th(, fl]ﬂtl show

cause notices which is mandatory.
8. In view of the above discussion this present service appeal is

dispose off sct-aside the: impugnc_:d order dated 2,7.()3."2018 and

Partics are left to .bear their own cost. File be consigned to the

rccord room.

. | - o e
/ééﬂ 791 %m%;//%w b "
(M. AMIN KIHAN KUNDI) (HUSS/\IN SHAT
 MEMBER _ MIMBTR _
| At Camp Court /\bbo_ttabiid

ANNOUNCED
09.07.2019
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dircets the respondent dcpaxtmcnt that a Idc-novo mquny bL'

conducted within mncty (90) days afler thc receipt-of this |uclﬂmcnt i
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