BEFORE THE KHVBERPAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Service Appeal No. 7035/2021

BEFORE:  KALIM ARSHAD KHAN --- 'CHAIRMAN
FAREEHA PAUL --- MEMBER(E)

Dr. Ejaz Ahmed, District Surgeon Category “C” HOQpllai
Karak....... S (Appellant)

VERSUS

I. The Government of Khyber Pakhtunkhwa, through Chief

- Secretary to the Government of Khyber Pakhtunkhwa Peshawar.

2. The Health Department, Government of Khyber
Pakhtunkhwa, through Secretary to the Government of Khyber
Pakhtunkhwa Peshawar.

3. Director General, Health Services, Health Department, Government

of Khyber PakhtunkhWa....e.veueeeeenenianieeneiiie.. (Respondents)
Present: . A
Ali Gohar Durrani,Advocate ---  For Appellant.
Asif Masood Ali Shah,
Deputy District Attorney --- For respondents.
Date of Institution................ 07.07.2021-
Date of Hearing................... 12.05.2022
Date of Decision .................. 24.05.2022

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Service Appeal No. 7402/2021

Dr. Rizwan Ahmad son of Sanat Khan, Chief District Surgeon (BS-
~20), DHQ, Hospital, Karak......c..ccoeeiiniiinnniiin (Appeliant)

VERSUS

. The Government of Khyber Pakhtunkhwa, through Chief
Secretary, Civil Secretariat, Peshawar.

2. Govt: of Khyber Pakhtunkhwa through Secretary Hmlth
Department, Civil Secretariat, Peshawar. '

3. Director General Health Services, Health Department, Govt: of
Khyber Pakhtunkhwa’ main Warsak road,
Peshawar...(Respondents)

Present:
Hidayatullah Khattak, Advocate --- For Appellant.

Asif Masood Ali Shah, ‘
Deputy District Attorney --- For respondents.




Date of Tnstitution. ... ...13.09.2021
Date of Hearing. ........... e 12.05.2022
Date of Decision .......... e 24.05.2022

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Service Appeal No. 7402/2021

Muhammad Nasir, son of Muhammad Tahir (late), Surgical
Specialist, DHQ, Teaching Hospital KDA, Kohat........... (Appellant)

VERSUS

1. The Government of Khyber Pakhtunkhwa, through Chief
: Secretary, Civil Secretariat, Peshawar. ‘
‘ 2. The Health Department, Govt: of Khyber Pakhtunkhwathrough
Secretary Health, Civil Secretariat, Peshawar.
3. Director General Health Services, Govt: of Khyber
|
!

Pakhtunkhwa, Directorate Health, Peshawar........... (Respondents)
Present: . .
Tariq Altat, Advocate --- For Appellant.
Asif Masood Ali Shah, _
Deputy District Attorney --- For respondents.
Date of Institution................ 14.09.2021
Date of Hearing................... 12.05.2022
Date of Decision.................. 24.05.2022

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Service Appeal No. 7447/2021

Dr. Tahir Saeed S/O Ghulam Sardar, District Surgeon, THQ
Hospital, Banda Daud Shah, Karak. -
P (Appellant)-

VERSUS

1. The Government of Khyber Pakhtunkhwa, through Chief
Secretary, Civil Secretariat,. Peshawar.

2. The Health Department, Govt: of Khyber Pakhtunkhwathrough
Secretary Health, Civil Secretariat, Peshawar. '

3. Director General Health Services, Govt: of Khyber
Pakhtunkhwa, Directorate Health, Peshawar.

............................................................... (Respondents)
Present: : ,
Tarig Altaf, Advocate ' --- For Appellant.
Asif Masood Ali Shah,
Deputy District Attorney --- I'or respondents.
Date of Institution................ 24.09.2021
Date of Hearing................... 12.05.2022
Date ot Decision .................. 24.05.2022
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JUDGMENT

KALIM ARSHAD KHAN, CHAIRMAN:- Through this single

judgment the instant service appeal as well as the connected
service appeal No.7402/2021 titled  “Dr. Rizwan Ahmad-vs-
Govt: of Khyﬁer Pakhtunkh'm?a and others”, service Appeal No.
7412/2021 titled “Muh.ammad Nasir-vs- Govt: of Khyber
Pakhtunkhwa and “others™ and service appeal No.7447/2021
'tit‘led' “Dr. Tahir Saeed—ysl— Govt: of Khyber Pakﬁtunkhwa and
others” aré being decided as all the four appeals are preferred
against notification No.SOH.-l/HD/3-5/2020 dated 03.03.2021
vide which all the lappellants- were transferred from different

stations.

02.  According to service appeal No. 7035/2021 of Dr. ljaz
Ahmad, the appellant was appointed as Medical Ofticer {BS-17)
in the respondeﬁt-department on 04.03.2003; that later on he was
appointed as District Specialist Surgery (BS-18) on -the
recommendations of the then NWFP Public Service Commission
vide order dated 1.0.09.200'8; that based on a complaint against
the appellant, an enquiry committee was constituted by the
Director General Health Services vide letter No. SOH-I/HD/3-
5/2018 dated 23.05.2019, wherein the enquiry officer
recommended the punishment of censure/warning with the
direction to improve his communication skills, documenting
records wherev;r necessary and explaining prognosis of the
patienj: to their relativés/attend‘ants. - That the respondent-

department constituted yet another enquiry committee headed by
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the Commissionér~Bannu Divi"§‘i0"1’§"";vide notification No.SOE-
UHD/1-45/2019 datéd 0167 50304nd" the ‘enquiry committee
recommendéd minor punishment: That on the basis of the
recommendation of the enquiry committee, the appellant was
transferfed vide impugned order dated 03.03.2021. That feeling
aggrieved from the impugned order, the appellant filed
representation on 05.03.202ﬂl, which was not responded within

the statutory period, hence, the instant service appeal filed on

07.07.2021.

03.  Arguing the appeal, learned counsel for the appellant
contended that the appellant had not been treated in accordance

with law and rules. He further contended that the law did not

recognize transfer as a punishment. That it was a concept alien to

the Civil Servants Act, 1974, therefore, transferrin‘g the appellant
as a punishment was illegal. He requested that the appeal might

be allowed.

04, 1In service appeal No. 7402/2021 of Dr. Rizwan Ahmadit

was conte'nderd that the appellant was transferred vide impugned
order ?ated 03.03.2021 from District Headquarters(DHQ)
Hospital Karak, to D.H.Q _Hospital Kohat as Chief Distriét
Surgeon against the vacant post. That the said transfer order was
issued on the basis of an enquiry conducted against of his junior
colleague. That the appellant preferred departmental appeal to the

appellate‘ authority on 02.04.2021, however, that was not

'responded within the stipulated statutory period, hence, the

instant service appeal filed in this Tribunal on 13.09.2021.




05. Learned counsel- for the appellant argued that the
. o . .."_ :‘?

impugned trans.f;igr':‘;;“‘(");&e’f datud03632021 passed by the
respondents was pa£ently illegal, against facts and evidence. That
the appellant had been punished for the a]]elged Wrong act of
another - juﬁior surgeon 'énd -the . inquiry committee never
associated the appellant in the proceedings; that there was nov
complaint against the appellant and punishment of the appellant
for an offence which he. hadlnot committed was against law,
Justice equity and procedure, hence th§ impugnedlorder is liable

to be set aside.

06. Accbrding to Service Appeal No. 7447/2021, Dr. Tahir
Saeed was transferred from DHQ Hosﬁital Banda Daud Shah,
Karak to THQ Hospital Lakki Marwat as District Surgeon (BS-
20) vicie imﬁugned transfer order dated 03.03.2021, against
which he preferred departmental appeal which was not réSpondedl
witﬂin tﬁe statutory period, hence, the instant service appeal on
24.09.2021. That the transfer order was issued on the basis of an

enquiry conducted against his junior colleague.

07.  Learned counsel for the appellant further contendea that
the impugned transfer order dated 03.03.2021 passed by the
respondents was patently ill@gal, against facts and evidence and
that the appellant had never been associated with the enquiry

proceedings.

08.  In service appeal No. 7412/2021of Muhammad Nasir, it

- was alleged, he was transferred from the DHQ Hospital Kohat to
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the DHQ Hospital Karak as Chief District Specialist (BS-20)

vide impugned transfer ordéf dated 03:03.202 I, against which he

preferred departmental appeal, which was not responded within

<&

the statutory period, hence, the instant service appeal on

14.09.2021.

09. Learned counsel for the appellant contended that on the

recommendation of an inquiry conducted against junior colleague

of the appellant, the respondents had illegally and.with malafide
issued the impugned notification against the law and that the
appellant had never been "associated with the enquiry

proceedings.

10.  Learned Deputy District Attorney, on the other hand,
vehemently argued that the appellant (Dr ljaz Ahmad) was
recbmmended for minor punishment by the-inquiry committee,

however, no such penalty was imposed on him. He further

| argued that under Section-10 of the Khyber Pakhtunkhwa Civil

Servants Act, 1973, every civil servant was to serve at the .

> pleasure of the authority anywhere in the Province. That the

impugned notification dated 03.03.2021 had been issued in the
best public interest and was thus not open to any exception. He
referred to the judgment of the aﬁgust Apex Court reported as
2021 SCMR 1064, wherein it was hgl'd that traﬁsfer of éh
employee/public servant fell within the ambﬁ of “terms and
conditions” of servi;:é,.which inqluded transfer and posting. He
went on saying that the transfer and posting Were part of se;rvice

and 1t was for the authority to determine where services of any




staff member were required. He, therefore, requested that the

instant appealas well as ééhﬁé‘i:\{_é_d..appeals might be dismissed.
11.  The appellant (Dr Ijaz Ahmad) was posted as District
Specialist in the Category “C” Women and Children Hospital,

- Karak vide notification No. -SOH-II/HD/7-53/2018\ dated -

Similarly, appellant of appeal No. 7402/2021 titled Dr. Rizwan
Ahmad was posted as Chief District Surgeon in the DHQ -
Hospital Karak, appellant of appeal No. 741/2021 titled Dr.
Muhammad Nasir was posted as Chief District Surgeon in the
DHQ Hospital Kohat and appellant of appeal No. 7447/2021
titled Dr. Tahir Saeed was posted as District Surgeon in the THQ
Héspital Banda Daud Shah, Karak vide notification dated SOH-

I/HD/7-53/2018 dated 30.05.2018.

A12. Regarding Dr. Ij'az Ahmad h-e has not only .spent more
than two years at the station from where he was transferred but
also his transfer was made as a result of enquiry and, therefore,
the authority deemed it dppropriate to post him out thué his

~appeal has no merit.

i
‘ 01.01.2019 as such he spent more than two years there.
q% As regards the connected appeals, the appellants. have
- spent mére than the normal tenure at the stations and, therefore,
itheir posting ofdep being within the competence of the authority
cannot be termed to be otherwise especially when they had

completed their normal tenure at the station. After normal tenure

all the appellants appear to get'beneﬁts from the spouse policy
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whereas beifig:-civil servants™spouse can be transferred to the

station where the appellants were transferred after completion of

the normal fefilire. - Unnéce§sary interference in - the
posting/transfer by the Tribunal may create disturbance in the
discipline of the department yet in appropriate and justified cases

it may be done.

14, The august Supreme Court of Pakistan in a case reported
as 2017 SCMR 798 titled “Fida Hussain Shah and others versus
Government of Sindh and others” observed that:

“15.  We believe that the lerm ‘transfer’ has been used
with posting in section 10 of the Civil Servants Act,
1973, which is reproduced as under:

"10. Posting and transfer:- Every civil servant shall be
liable to serve anvwhere within or outside Pakistan, in
any [equivalent or higher] post under the Federal .
Government, or any Provincial Government or local
authority or a corporation or body set up or established
by any such Government;

Provided that nothing contained in this section shall
apply to a civil servant recruited specifically to serve in
a particular area or region;

Provided further that, where a civil servant is required
to serve in a post outside his service or cadre, his terms
and conditions of service as to his pay shall not be less
Javorable than those to which he would have been
entitled if he had not been required ro serve.”

16.  From the above, the following inference can be
drawn: ‘

transfer a civil servant from one place or post o another

G‘ l S] W L. It is within the competence of the authorities to

to meet the exigencies of service or administration;
provided his terms and conditions of service are not
adversely affected,

ii. A civil servant has no vested rights to claim
posting or transfer to any particular place of his choice,
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nor has he any right to continue to hold a particular post
at a particular place,;

iii.  His tFansfer and. posting is limited to the given
tenure, or at the pléedisure of the competent authorities;

iv. Normally, he is not required to acquire any
specialized skill or professional training in order to
serve at the new post or place,

v. - His seniority and progression of career in terms
of promotion and other benefits of the service are not
affected by the transfer and he remains pegged to his
batch or group to which he was initially appointed -after
completing the required common and. specialized
trainings and after passing the rvequired departmenial
examinations conductéd by the FPSC;

VI He is posted and transferred routinely in the
same grade or scale that he possesses in his service or
group; unless the rule requires so or allows so.”

In all the appeals, the appellants have urged that they had

beén transferred on administrative grounds. It is in this respect
observed that in the above ruling the august Supreme Court of
Pakistan, has held that transfer could also be made on
administrative grounds. Therefore, all these appeals do not merit
acceptance and are accordingly dismissed. Costs shall follow the

event. Consign.

Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal this 24" day of May, 2022.

+«(KALIM ARSHAD KAHN)
CHAIRMAN

(FA “EH/—\'{UL)
MEMBER(E)




ORDER _
24"™ May, 2022 Counsel for the appellant present. Mr. Asif Masood Ali Shah,
- Deputy District Attorney for respondents present.

Vide our detailed . judgement of today placed on file
(containing 09 pages), the appellants have urged that' they had been
transferred on administrative grounds. It is in this respect observed
that in the above ruling the august Supreme Court of Pakistan, has
held that transfer could also be madé on adminis{rative groundé.
Theréfoxje,. all thescj appeals do not merit écceptance and are

accordingly dismissed. Costs shall follow the event.‘Consign.

Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 24th day of May, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

(FAHEEHATAUL)
MEMBER(E)
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10.05.2022 Mr. Ali Gohar Durrani, Advocate for thé appellant pr:esent.
Mr. Asif Masood Ali Shah, Deputy District Attorney for the

respondents present. .

File to come up alongwith connected appeal No.\'74‘02/2021
titled Dr. Rizwan Ahmad, before the D.B for order on 12.05.2022.

=

(Fareeha’PauI) | o Chairman
Member (E) - B ' o .

12" May, 2022 Counsel for the appellant present. Mr. Asif Masood Ali Shah,

D

DDA for the respondents present.

On 10.05.2022, learned DDA has concluded »his‘_ argum-ents,‘ -
while learned counsel for the appeliant requested'té properly assist |
the court. Today he concluded his arguments. To come up. for
order/consideration alongwith connected appeals on 24.05.2022

before this D.B. :

(Fareeha Paul) » | (Kalim Al.‘shfld Khan)
Member(E) .. 7 'Chairman -

S

~
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09.03.2022 Due to retirement of the Hon’able Chairman, the case is

e

Reader

adjourned to 18.04.2022 for the same as before.

18.04.2022 Learned counsel for the appellant present. Mr. Naseer-ud-Din
Shah, Assistant Advocate General alongwith Safiullah, Focal Person for -
the respondents present and submitted reply/comments, which are
placed on file. To come up for arguments before the D.B on 10.05.2022.
The appellant may submit rejoinder within a fortnight, if so advised. The
operation of the impugned order to the extent of appeliant shall remain

suspended till next date.

Chairman
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' ' Kabirullah Khattak, AAG for respondents present. ;

Leamed' counsel’ for - the ‘appella'nt‘ ‘present. Mr.

Ré‘prly/commcn_ts-on behalf of official resp'ondentsA are

still awaited. Learned .AAG sought time for ‘submission of

- reply/comments. Last opportunity is granted to respondents to

e g

26.01.2022

fumish réply/comm—entsvon or before next date, failing which
their right to submit reply/comments shall be deemed as struck
of by virtue of this order. To come up for arguments before the
D.B on 26.01.2022. The operation of impugned order to the

extent of appellant shall remain suspended till next date.

5
R

(Atig-Ur-Rehman Wazir)

Member (E)

~ Learned counsel for the appellant present. Mr.
Kabirullah Khattak, Additional Advocate General alongwith Mr.

Jaffar Ali, Assistant for respondehts present.

Reply/comments on behalf of respondents are still
awaited. Representative of respondents fequested'for time to
furnish  reply/comments. Granted. To come up for
reply/comments before.fhe S.B on 17.02.2022. The operation of
the impugned order to the extent of appellant shall remain

suspended till next date.

(Atig-Ur-Rehman Wazir)
Member (E)




11.08.2021 - Appellant present through counsel.

“Kabir Ullah Khattak learned Additional Advocate General for

respondents present.

A Request for adjoufnfnent was made on behalf of appellant;
~ granted. To come up for arguments on |3 /12 '/2021_- before
D.B. The operation of impugned order to the extent of appellant :

shall remain suspended till next date

i (Rozinaf‘R‘e man)
Member (J) -

200

13.12.2021 ~ Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Addi: AG for respondents present.

Written reply/comment on “behalf of respondent not
submitted. Learned AAG seeks time to contact the respendents |
for submission of written reply/comments. Granted but as a last
chance.- To come up for written reply/comments on 04.01.2022

before S.B. The operation of impugned order tg extent of

appellant shall remain suspended till next date.
' P 3

| | : : (MIAN MUHAMMAD)
| - | - . MEMBER (E)
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19.07.2021 ! Appellant present throU"g"h counsel.

Preliminary arguments heard. Record perused.

.

The appellant has impugned the order dated 03.03.2021
whereby he has been transferred from the Category-C Hospital
Karak to D.H.Q Hospital Chitral against the vacant post.
Subject to all just and legal objections including limitation, this
appeal is admitted to regular hearing. The appellant is directed
to deposit security and process fee within 10 days. Thereafter,
notices be issued to the respondents for submission of written
reply/comments in office within 10 days after receipt of notices,
positively. If the written reply/comments are not submitted
within the stipulated time, the office shall submit the file with a
report of non-compli'eihcé'.’fFile to come up for arguments on
__/t J_©8/2021 before D.B.

Ny An application has been submitted alongwith the
memorandum of appeal seeking ad interim relief for suspension
of the impugned order to the extent of appellant. Notice of the

-
Appalls N‘Déﬁﬁﬁféa application be given to the respondents for the same date as
e Process F;'a,e e

17

already fixed. The operation of impugned order to the extent of
_ _....———appellant shall remain suspended till next date.
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'Form- A

FORM OF ORDER SHEET
Court of
—
Case No.- /} (2 2 R /2021 .
7 7 J g
S.No. Date of order Order or other proceedings with signature of judge .
proceedings ‘]
1 2 3 '~
, ﬁ
1 13/07/2021 The appeal of Dr. ljaz Ahmad resubmitted today by Mr. Ali Gohar
Durrani Advocate may be entered in the Institution Register and put up to
i the Worthy Chairman for proper order please. \
B WX
| REGISTRAR
2- This case is entrusted to S. Bench for preliminary hearing to be put

up there on { n"“?/l )

CHAIRMPAN




‘” The abpeal of Dr. Ejaz Ahmad District Surgeon Cat “C” Hospital Karak received today i.e. on
07.07.2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

Law under which appeal is filed is wrong.

No. [[FE s,

Dt. 054/” 7 /2021 | ‘ \

REGISTRAR .
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Ali Gohar Durrani Adv. Pesh. k
Pppeal hos \w;w a«}alﬁ\a Joed undyy Seolin Y 9 T WP Cewtce Vobuursd
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA

Appeal No

SERVICE TRIBUNAL, PESHAWAR

2021

Dr. ljaz Ahmad ...... Versus........ Government of KPK and others

INDEX
[ S.NO. { Description Annexture Page No.
1, Appeal {f — &
2. Affidavit
3. Memo of Address ~7
Copy of Initial Appointment
4 Orders A B
Copy of the Orders as DSS
> (BPS-18) A/l 9
: Copy of the Orders as SMO
6. (BPS-18) A2 10
Copy of Appointment of Dr. ‘
: 7. Tahira A/3 I
Copy of the First Inquiry
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: Report _ B / 2 — [é
9. Copy of the De-Novo Inquiry C
) Committee 17 — 20
10. Copy of the Transfer Order D 2} =93
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High Court and Representation
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IN THE
HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL
PESHAWAR
GRS
Appeal No.7ﬂ 5 { /2021 Diary No, bR27

vuwa-22/7/ 222

Dr. Ejaz Ahmed District Surgeon Cat “C” Hospital, Karak.
Appellant

Versus

1. The Government of Khyber Pakhtunkhwa,
Through Chief Secretary to the Government of Khyber Pakhtunkhwa,
Peshawar.

-2, The Health Department, Government of Khyber Pakhtunkhwa,
' through Secretary to the Government of Khyber Pakhtunkhwa, Health
Department, Civil Secretariat Peshawar.

3. Dlrector General

.....

voesenre Respondents
PPE L UNDER SECTION THE KHYBER PA NKHWA &ex‘_?rce
Hapial: 1974 READ H ALL OTHERS LAW ENABL
RI Dl T ON S HON TR AL UNDER ARTICLE
THE CONSTITUTION OF THE JSLAMIC REPUBLI PAKI
73, TO WI W THE SFE DER E APPELLANT
TED 03-03- AND E ED ONT IS

VICE DISTRICT SURGEON AT THE CAT “C” HOSPITAL
ALONGSIDE HIS SPOUSE. :

BESPECTFULLY SUBMITTED:

The Appellant most earnestly request to submit as under:

BRIEF FACTS:

1. That the Petitioner joined the Health Department of Khyber Pakhtunkhwa
Government in the year 2003as Medical Officer (BS-17) after proper

ile - ) o :
] dto day competitive selection process. Subsequently the petitioner was appointed

/RKNI as District Specialist Surgery (BS-18) on the recommendations of the then
CSystrary - NWFP Public Service Commission. The recent most posting of the
07 62 /a'jﬂ"}[ Petitioner was as District Surgeon at Cat “C” hospital Karak.

.Copy of the Initial Appointment Orders are Annex-A.
. Copy of the Orders as DSS (BS-18) are Annex-A/1.

Re-submi o * Copy of the orders as SMO (BS-18) are Annex-A/Z
and A!c.:; tted to - day .
2. That the appellant has been performing his duties quite diligently and with

utmost dedication since his initial appointment.

R;g;i—.str—uu,
13]>]PeV)

3. Thatthe appellant attained his MBBS degree in the year 1996, and got
qualification of FCPS surgery in the year 2002, needless to mention
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. That in the light of aforementioned an inquiry committee was constituted

that the qualifications supra are duly registered with the Pakistan
Medical & Dental Council (now Pakistan Medical Commission).

. That the appellant’s spouse namely Dr. Tahira Rehman, is also a qualified

surgeon and is working as District Gynecologist at Cat-“C” City Hospital
Karak. The appellant and his spouse namely Dr. Tahira Rehman have been
stationed at the same hospital for almost two years.

Copy of appointment of Dr. Tahira is Annex-A/3.

. That based on a complaint against the petitioner, an inquiry committee

was constituted by the Director General Health Services vide Letter No.
SOH-1/HD/3-5/2018 dated 23-05-2019. The committee was headed by the
Additional DG Health Services. The inquiry committee however
recommended that a specialist needs to be added in the panel therefore
another inquiry be conducted on the subject. It is with reverence stated
that the said inquiry report or the constitution of the inquiry documents
have not been provided to the petitioner.

Y-

vide Notification No. SOH-1/(HD)3-59/Vol-I dated 15-10-2019. The said
inquiry committee comprised of four members headed by the Director
DHIS, Health Directorate. The petitioner joined the inquiry proceedings,
which were held at the Hayatabad Medical Complex. The said inquiry
committee issued its inquiry report (hereinafter first inquiry report)
recommended issuance of censure/warning with the direction to improve
his communication skills and documenting records wherever necessary. It
is pertinent to mention herein that the petitioner is only in possession of
the signed inquiry report, without any annexures/enclosures, which are in
possession of the respondents and are not handed over to the petitioner,
despite repeated requests. It is also important to state that the said inquiry
report also wasn’t shared with the petitioner officially.
Copy of the first inquiry report is Annex-B.

. That in the scheme of things provided under the Civil Servants Employees

Disciplinary and Efficiency Rules, 2011, the petitioner should have been
issued a censure and the matter closed. However, that wasn’t to be,as the

-Health Department constituted yet another inquiry headed by the

Commissioner Bannu Division and having one other member vide
Notification No. SOE-1/HD/1-45/2019 dated 01-07-2020. This committee
also issued their inquiry report (hereinafter de-novo inquiry). The de-novo
inquiry report in total negation of the first inquiry report whereby only
warning/censure was recommended.

Copy of the de-novo inquiry committee is Annex-C.

. That the de-novo inquiry in violation of all the norms of justice and fair-

play issued the said report. The report amongst many other things adopted
a new and novel method of punishment in form of transfer of the
petitioner. It also recommended the infliction of minor punishment on the
petitioner for “oversight/lapse”. Clearly establishing that the petitioner did
no such thing which warrants any imposition of penalty.

. That the de-novo inquiry in violation of all the norms of justice and fair-

play issued the said report. The report amongst many other things adopted
a new and novel method of punishment in form of transfer of the
petitioner. It also recommended the infliction of minor punishment on the




petitioner for “dvérsight'/lapse”'.;"ffféé_r'}y“establishing that the petitioner did
no such thing which warrants any imposition of penalty. The appellant was
transferred vide transfer order dated 03-03-2021 to District Chitral.

Copy of the transfer order is Annexure-D

10.That the law recognizes no punishment in form of a transfer, which is
what, has been done with the appellant.

11.That the fact of the matter is that the appellant did no wrong, and he is still
‘being made to suffer that also through the novel mode of transfer. As
transfer cannot be inflicted as a punishment. And when there is a spouse in
government service of the same government and same district, then it is
the responsibility of the Government to ensure that the spouses stay at the
same station, if not the same station at least the same district, provided
there is a vacancy. The travesty of justice in the instant case is that the post
of the appellant from which he has been transferred is left to be vacant.
How can the same be allowed to be kept vacant to the detriment of the
appellant is something which the appellant isn’t privy to. However, it is
worth mentioning that it is the bounden duty of the Government
functionaries to act in accordance with the law and ensure that no
violation of the law takes place. The violation of the spouse policy clearly is
illegal.

12.That the posting to Chitral is clearly unprecedented as the appellant is
made to be work away from his spouse.

13.That the leaving of the posting at Cat “C” Hospital vacant through the
transfer of the appellant is in itself against public interest for the people of
Karak. ' :

14.That the principles of natural justice and that of the law, rules and policy
dictates and require that the appellant be allowed to work as the District
Surgeon at Cat “C” Hospital, Karak, where his spouse is also currently
performing her duties all diligently and with dedication.

"15.That in respect of the illegality committed by the transfer orders of the

appellant dated 03-03-2021, the appellant had moved a representation,
but to no avail. He moved further applications/ representation however to
no avail. Subsequently due to the dysfunctional-ness of the Honorable
Tribunal, the Honorable Peshawar High Court Bannu Bench was
approached, alongwith transfer for matters pertaining to an illegal,
unlawful and without jurisdiction inquiry. The Honorable Bench was
pleased to suspend all the disciplinary proceedings against the appellant.
That the appellant case was subsequently fixed two times but on both
occasions, the case was de-listed due to Covid-19 Pandemic. The appellant
shall when the bench resumes working at Bannu, withdraw the petition to
the extent of prayer for transfer. However the Appellant in respect of the -
transfer approach this honorable tribunal for indulgence of this tribunal
amongst others on the following grounds:

Copy of the relevant documents in respect of the High Court and
representation are Annex-E




GROUNDS;

Because the Appellant is an aggrieved person within the meaning of .
Article 212 of the constitution of the Islamic Republic of Pakistan 1973,

Because the Fundamental Rights of the Appellant have been violated in
relation to Article 4, 8, 9, 18 & 25 of the Constitution of the Islamic
Republic of Pakistan, 1973. The said rights flow out of the terms and
conditions of service of the appellant and this Honorable tribunal being the
custodian of the Rights of Civil Servants as enshrined in the Civil Servants
Act, the rules made thereunder as well as the protection afforded by the
Constitution of Islamic Republic of Pakistan, 1973, is why the Appellant
seeks the redress of their grievances and to bring to an end the ordeal the
Appellant is going through due to the illega], unlawful and unjust acts and

inaction of the Respondents.

Because the violation of the spouse policy also goes in straight

conflict with judgments of the superior courts reported in:

2011 PLC (cs) 592 Lahore

2003 PLC (cs) 1322 Lahore

2015 PLC (cs) 1215 Balochistan Service Tribunal
2014 PLC (cs) 1032 Karachi High Court S[indh
2004 PLC (cs) 622 Lahore High Court

Because the law doesn’t recognize transfer as a punishment. This is a
concept alien to the Civil Servants Act 1974, the rules made thereunder.

Therefore transferring petitioner as a punishment is illegal.

Because the Appellant has been discriminated under the law. The said

deviation and negation is unwarranted and not recognized by the law.

Because the Rights of the Appellant are secured under Article 8, and the
entirety of Part II of the Constitution of the Islamic Republic of Pakistan,
and its redress falls solely within the ambit of Article 212 of the
Cbnstitution of the Islamic Republic of Pakistan, 1973.

Because the Appellant have not been treated in accordance with law, and
their right secured and guaranteed under Law and Constitution have been

violated.

Because the Appellant has suffered for no fault of their own and the entire
premise of the case is based on the illegality of the respondents to the

complete detriment of the Appellants,




i. Because the deviation from settléd law and adopting the novel principles
of “inclusion” which aren’t recognized by the Constitutional law nor the
services law of the country is ciearly in disregard of the law and the

dictums of the Honorable Superior Courts of Pakistan.

j.  Because the Appellant has served the department with utmost honesty and

tlarity and must not be deprived of their due rights.

k. Because the Respondents cannot be allowed under the law to pass any
. illegal order, as valuable Rights of the Appellants are involved, which are

guaranteed under the Constitution of Islamic Republic of Pakistan 1973,

L. Because the decisions of the provincial government by transferring the
appellant by order dated 03-03-2021 is illegal, unlawful and without

lawful authority.

m. Because the order dated 03-03-2021 is vindictive and violative upon the

rights of the Appellants and is liable to be strike down.

n. Because the Appellant crave for leave to add further grounds at the time of
his oral arguments before this Hon'ble Court highlighting further

contraventions of the provisions of the Constitution & Laws.

PRAYER:
In view of the above, it is humbly prayed that this honorable Court may
graciously be pleased to withdraw the transfer orders of the appellant
dated 03-03-2021 and-he be allowed to continue his services as the
District Surgeon at the Cat “C” Hospital alongside his spouse.

Interim Relief:

For what has been stated in the body of the writ petition, which may so
kindly be read as part and parcel for the grant of the Interim relief, may it
please this Honorable Court to s

03-03-2021 till the final disposal\of thesinstanesEgetition.

0332-9297427,
khaneliegohar@yahoo.com
Shah |Durrani | Khattak
(a registered law firm)

House No. 231-A, New Shami Road, Peshawar.
Certificate:

N
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IN THE
HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL
 PESHAWAR

Appeal No. /2021

Dr. Ejaz Ahmed . Versus. Govt of KP and others.

AFFIDAVIT:

I, Dr.Ejaz Ahmad, District Specialist Surgery, DHQ Karak, (Petitioner) do
hereby affirm on oath that the contents of the enclosed appeal are true
and correct to the best of my knowledge and belief and that nothing has
been concealed from this honorable tribunal.

Deponent
o ' 0323 -978SY|
Ide%ﬁed by: \3lo1 ~6 1246365

Ali Goh urrani
Advocate High Court.
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IN THE
HONOURABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL
PESHAWAR

AppealNo.__ /2021

Dr. Ejaz Ahmed Versus.  Govt of KP and others.

Memo Of Address:

Dr. Ejaz Ahmed District Surgeon Cat “C” Hospital, Karak.

eesreeene oo Appellant

Versus
1. The Government of Khyber Pakhtunkhwa,
Through Chief Secretary to the Government of Khyber Pakhtunkhwa,

Peshawar.

2. The Health Department, Government of Khyber Pakhtunkhwa, through
Secretary to the Government of Khyber Pakhtunkhwa, Health Department,
Civil Secretariat Peshawar. '

3. Director General,
Health Services, Health Department, Government of Khyber Pakhtunkhwa.

Appellant

Through - ( 7

Ali Gohar Durrani
Advocate High Court.




Bciter copy

- DIRECTOR GENERAL HEALTH,
. N / SERVICES, NWFP, PESHAWAR
wr P

No. 4545 /E..
Dated: 04-03-2003.

NOTIFICATION:

On the 1* appointment as OC (B-17) on regular basis tl)r';augh' NWFP‘ PSC Dr.
Ejaz Ahmed s/o Said Badshah assumed charge of his dutles on MC AHQH:
Parachinar on 1.2.5.(RH)

Sd/-.
FOR DIRECTQR’»‘G/ENERAI. HEALTH
SERVICES, NWFP,'PESHAWAR.

To
The Manager Govt: press NWFP, Peshawar

For publication in Govt: Gazette.

No. 4546 /E.1. ' L

Copy to the:

1. Secretary Health NWFP, Peshawar.
2. DSS, FATA, NWFP, Peshawar.

3. MS AHGH: Parachinar.

4. AAO, Kurram (Original (sic) attached)
5. AE.JY, AOHR; office Peshawar.

For information and n/ action.

€4 '
FOR DlRECTOR}GENE_RA'-‘HEALTH )
SERVICES, NY/FP, PESHAWAR
ISHAQ KHAN
3.3.3

RS VR—




/ﬁ : o s+ . HEALTH DEPARTMENT
o~ 'b> ’ .

Dated Peshawar the 10' Sept; 2008. a\ll
{

NO.SOH-/(HDI3-2/08. The Competent . Authority, on the
recommendations of NWFP Public Service Commission Is.pleased to
order the appointment of Dr. Ejaz Ahmad $/0 Sall Badshah, Senlor
Registrar Surgery Khalifa Gul Nawaz Hospital Bannu as- -Dlstrict
Speclalist Surgery (8518} on regular basls and to post him: against a
newly created post of Distt: Speclailst surgerv 18518 In DHOH Karak
with immediate effect.

- NOTIFICATION

2. HIs service will be govemed under NWFP:Civil Servants
Act 1973 as amended vide Clvil Servants (Amendment)- Act 2005 and
rules made there under and other relevant laws and rulés. -

3. . He Is:directed to assume charge within;30'days after
the lssuance of this notification falllng whlcn his appointment shall
be treated as cancelled.

SECRETARY HEALTH

"Endst NO and gate’ evenT - -
cC '
1 Dlréctor General Health Services,: NWFP Peshawar.
edlcal Supdt: DHOH Karak..
3 Medical Supdt; Khalifa Gul Nawaz Hospital Bannu.
4. Distt: Accounts Qfficer Bannu/Karak. co
S. Director Recruitment, NWFP, Public Service COmmlssion - -
Scouts Building Hayatabad, Peshawar.
6. COmputer Programmer. ‘Heaith Department.
7. PS'to Secretary Health, N\WFP. -~
8. P.As to Addl, Secretary/Deputy Secretaries, Health Deptt,

9. Doctor concerned.

10.Personal file of the doctar concerned. SIS
e moong A Bl T IO
i
- ,ﬁ‘u mmww
R 7
' 3" (SAﬁrlﬁ ) '

* SECTION OFFICERA

Copy avallabic on website www.llealm}j_\bfg,gov.gk

8 A3 T reuidot i an
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™
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http://www.neaimnwfp.gov.pk
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GOVERNMENT OF KHYBER PAKHTUNKHWA
HEALTH DEPARTMENT

" S L @ Amex

Dated Pesh: the 15 January 2019

NOTIFICATION
No.SOH-1i/HD/7-53/2018 " The Competent Authority is pleased to order

the transfer of Dr. Ejaz Ahmad, Distt: Specialist Surgery ‘(BS-18) from DHQH
Karak and adjusted against the vacant post of SMO (BS-18) for the purpose of

"+ drawal of pay at Category 'C' Hospoital/Women and Children Hospital Karak

with immediate effect in‘the public interest.

SECRETARY HEALTH DEPARTMENT .

A e e e e ——

cC

Director General Health Services:. Khyber Pakhtunkhwa, Peshawar
Medical Supdt; DHQH Karak. _
Medical Supdt; Category 'C'Hospital/Women and Children Hospital
Karak. ’
‘Distt: Accounts Officer, Karak.
PS to Secretary Health Department.
Docior concerned.
-Personal file of the doctor concemned.

Endsi No qnd date even

i

A

dsleemn Khan)
Section Officer-I

TIESTED




- GOVERNMENT 0OF KHYBER PAKHTUNKHWA P\\a
HEALTH DEPARTMENT

Dated Pesh: the 1 Jan; 2013

NOTIFICATION

NO.SOH-1/(HD)3-15/2012, - The Competent Authority, on the
recommendations of Khyber Pakhtunkhwa Public Service Commission

is pleased to order the appointment of Dr. Tahira Rehiman D/o Abdur

Rehman (presently working as Distt: Gynaecoalogist In her own pay «
and scale at women and Children HOspital Karak) of Distt: Karak as

Distt: Specialist Gynaecology (85-18) on regular basis with immediate

effect. She will be on probation for a period of one year extendable

for another one vear.

2 .Consequent upon the above, she is hereby posted as Distt:;

specialist Gynaecology (BS-18) at Wwomen and Children Hospital Karak.
) . . R OUY N )

3. Her services will be governed under:Khyber pakhtunkihwa
Civil Servants Act 1973 as amended vide Civil Servants (Amendment)
ACt 2005 and rules made there under and other relevant laws and
rules, : : ‘.

4, She is directed to assume charge wlthin 30 days after the
issuance of this notification failing which her appointment shall be
treated as cancelled. :

SECRETARY HEALTH.
Endst Ng and date even t

1. Director General, Health -Services, .. Khyber :Pakhtunkhwa,
Peshawar, S : N i T A
Medlcal Supdt; Women and Children Hospital, Karak.
Distt: Accounts Officer, Karak. - ’ i
Director. .:Recruitment, .Khyber ;. Pakhtunihwa, .Public service
Commission,.Peshawar. .. - D N T
Director Information Peshawar. N
Computer-Programmer Health Department, ;.- o s o, -
Doctor-concerned.. .s:.- i ., | e Tl
Personal file of the doctor concerned. . . T

' ERNINS B I e
Muvanimad Jami)

Section Officer-|

e,

veel

BWN

ERP IR M

BN wW!

LR I

Copy avaliable on the website www.healthki.gov.pk ¢ >
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INQUIRY REPORT

Subject; PROBE INTO THE ALLEGATIONS CONTAINEDHIN .THE GOMPLAINT
LODGED BY ‘Mst. NAYYAB AFZAL,- SISTER fOF PATIENT YOUSAF

JAMEEL (LATE)}

BACKGROUND: ’;- ' , -

Health department ordered an inquiry on the subject matter agalnst Dr. ljaz Ahmad, District
Surgeon (BPS-18) Type C Hospital Karak with reference to letter No SOH I/HDI3-5/2018'
dated: 23-05-19 (Annex-l) This inquiry was completed by Additional DG Hea!th Senm:es and
report. was submitted to the Government wherem, it was recommended ihat as specaahst
were not included in the panel therefore an anctheri |nqu1ry may be conducted on the subject
matter to encompass expert opinion (Annex-!! along with enclosures),

.

AUTHORIZATEON TO ENQUIRY . . -

Another inquiry was ordered vide Notification No. SOH- II(HD) 3 59No| i“dated: 15-10-19
(Annex-ill). o . .

METHOD OF INQUIRY:

{. Examination of record
ii. “Probe; Questlons & counter questsons by specialists & inquiry committee

STEP WISE APPRciA'CH TO CONDUCT INQUIRY: L | .

Reglslered letters were issued to inquiry committee as constituted by the department (Annex
V). Venue of mqu;ry was changed to Hayatabad Medical complex upon: requesl of Hospltai
Director, HMC {Annex V); which later proved to be more beneficial as’ hospllal record of the
patient (late) related to HMC was refrieved there and then.

Directorate General Health Services




CAT C hospital Karak where same ’_surgeon-perfonned_surgg;.ty in government hospital, -The.
patient was operated (cholecystectomy):on 04-04-19, Condition of ,O"l'.—iri"wh‘ichzs;ufgery was
carried out is satisfactory; few pictures of OT are at Ahhe;(,_XlV;',As\'fp;_é}'-h’a:;spital fecérd’
Progress was smooth ang. patient” was (dischargéd oﬁ_will) on 08-04_“;1'9.' Or. Jjaz was.
que‘sﬁor{ed,thatwh_y he'wag djscharge;l on will to-which he’ replied that he'is a 'family ddcio;

he ad,ded.tﬁat he‘hz_;c! p[ért_néd to discr_i'argé the paﬁehtiﬁeéd day, as the ;patieﬁt}éh‘owéd
normal recovery. The hospital }scorﬁ of the patient shows normal progress. - :

Inquiry committee member ‘D.‘r. Astifaq ur Rahman, a surgéon, put mahy. feq‘hnf'cal questions,
related {o surgery, toDr. lfaz (also.a s'urgeon) that were important from sg_rgeq}_ pllbint of vie’w“
e.g. pre-op measures (Response: tests were carried out), any adhesion éét—;r; during_,-surgery

- indicating difﬁéu!ty'in surgéry: right ffofn the stad;(Respons”e.' not seén)'}éiﬁ:@pu‘t;in the drain - .
after';surgery:(Résb‘on'se:'~"ff!ihimai).i vital signs before during and after ,;st}rgéry _(R'esipons'g_:,.
normal/acceptable) etc, - : : o

| ¥]

Directorate General Hexith Services




UNQUIRY Repopy

a i A
flegory C Hospr(af Karak were

Mimad District Surgeon {
rd room (Annex-viy),
Yy the department is-a

Provided by the staff of same hos'pita;l

i Am_lex-.\(l), Hospital record of HMC ‘was
) Record pr ovided by the complainant along with

t(Annex-vin), Al documents were a;waiyzed' by the

I
3

complaintirouteq |y
committee,

S SNl A o ?
Al e T G

-

B

e Statements of the i T

D ac . . .

‘-:“1 Ward boy surgical WQFiSed, Or. ljaz Ahmad District Surgeon, complainant, Mst. Nayab Afzal,

%ﬁ "Bahadar Zaman of ard; CATC Hospital Karak, Mr. Israf Hussain, Pharmacy Technician.Mr.:
1 7 2N OF same hospital, Male Nurse, Mr, Farman Ullah, of same Hosptial are at

Annexure I1X =XIIl. Stateme: : :
' . =XIll. Statements were. cross checked: with previous statements given in the

- foremost inquiry cor C
. mos?_ inquiry Conducte.'c.i‘, statements were found consistent both technically and in content
- though further elaborated: ' o '

"DESCRIPTION:

The patient, Mr. Yousaf 'J'ameei (Late) visited private setup (Clinic of Dr. ljaz Ahmad) on 03-
04-19 wherein, the patient was diégnosed as a patient of Cholelithiasis (Qa” stones). Pre-
' operative tests were copdu'cted in a private laboratory in order to assess whether the patient,

5
!
-
:
o
)
.
3

was.fit for surgery or not and thert upon the request of the patient/ relatives he was sent to

.,
AY

T
W

CAT C hospital Ke_i‘rak'whére same surgeon-performed surgery in ggvernment hos’pita!.rT'hei

Rt

TSR IR

S e 3 TR
A A

patient was operated (chqlecystectomy).on 04-04-19. Condition of OT in yvhi‘ch surgery was

carried out is satisfactory; few pictures' of OT are at Annex XIV."As per hospital record"

progress was smooth and- patient was (discharged on wil) on 08-04-19. Dr. ljaz was

ne ek

e.g. pre-op measures (Response: tests were carried out), any adhesion seen during surgery

]5 questioned that why he'wag discharged on will to'which he replied that he Isoa family dobto; . ‘
f;! of that family and has conducted many surgeries prior to this one and that he knew that they ';
gi. had some family issues a'h,d'nobody will be available to take-care of him at ho‘me; furthermq're i
5 he added that he had piénped to discharge the patient next day, as the patient showed - :
i normal recovery..The hosb?tél record of the patient shows normal progress. i ,;
*1 Inquiry commitlee rﬁembeflpr. Ashfag ur Rahman, a surgéon. put many technical questions,

aj related to surgery, toDr. ljéz (also a surgeon) that were important from surgery point of vie’w_‘.

i

- indicating difficulty- in sur:c;ery right frorﬁ the start (Response: not seen), output in the drain - ,

afler surgery (Response:-'r"r'li‘nimal), vital signs'before during and after surgery (Responseé;. .

normalfacceptable) ete. . .

Dircctorate General Heth Services ™




ST

o.
A

RIRESL

E

T3
TR

RN

-

- 3o
X

T s

ANy

-On 10- 04- 19 the patle
the patient in pri

“who repo

~ statement. The

- member sur
. platelets' of the patien

1o pPeshawar.

' developed
. organs d
- “the

sPrils (e.g. explainin

Dircetornte General Health Services // o . 3fi

w 3
At

\ -

[INQUIRY REPORTI

-{?;Swm};af,': i:;“g 12

nt revrsrted Dr. ljaz at his
he suspected poo
mine (short acting @

mma

tive compll
it acting anesthes
5sesS

the- -complaint of left sided

elvis for which he admitted
t a drain in f
same day
Juding

pnvate setup wuth

ling of blood inp
nesthesra) and pY

d Yunus earlief,
cations inc

g to Dr. ljaz
d used keta
t also visited Dr, Muha
spectlng post opera
r after glvmg sho
02 from t
nal pleeding but to hi
rather complications or some
sis, which he wrote in his
uiry commitiee

igiven. As the
eferred

weakness Accordin
ivate setup an

o drain the’ blood: Patien
on i.e. su

pelvic drea t
ia, -

rted abdomlnal drstentl
As men{ioned earlie

uta st:tch or: he wound to a

suspected internal bleeding.
I;az he put the
m it was

according 0 Dr.
ether there ‘is fresh bleeding of c
dlng from the

al blee
ted as reflected in differen

nd 45 mlnutes whicl
n. Bloo
t was ‘not impro

drain and took ©

Iot in order to assess intern

place of surgery.
tial d|agno
h' accordmg to ing
d was transfused
ving, he was r

wh
not the case of intern
s initia
dure took ‘arou
ient for re- -exploratio
atien

other dlsease wa
proce
t suffici

geon was no
pleting ‘fast and the P

t were de

awar shows that the patient had

ulatnon) and MODS (multiple
hers lab tests were showing

ding visibly from gums and mouth - same.
d sumslar statement was given by B

when brought out of clinic OT few .hours before
d by the: doctor who took history in HMC
ed and gingiva (gums); Jater,
n failure, septic shock and. 1§ -

as admitted in Pesh
, DIC (d:ssemmated Intra Vascular Coagd
¥ reciprocally his platelets and ot

where the patrent W

ysfunctron syndrome
from vanous sites inclu

picture of pleeding.
observation was reported. by Dr ljaz before referrrng an
complainant that he was sprttmg "blood
coming io peshawar. And-the same was observe
and has recorded during examination that there was nasal.ble

f death is recorded in death certlflcate as multl orga

lntravascular coagulatron) Commen
y specialist, Dr. Ashfaq ur Rahman which were not very- 4

cause ©
ts on adverse effects of

piC (Dlssemmatod

ore

medrcauon were also sought b
specmc as deprcted of (Annex-XV)

n of pathologist ‘Dr. Azhar Yahq
rded as

oob (mombor of inquiry committee) and

Expert opimo
(Annex XVl & XVIii) are notoworthy

surgeon Dr. Ashfag ur Rehman are reco
echnically Dr. ljaz surgeon took the right steps but his communpication i
s In an appropriate manner taking !'

g “short acling anesthesia in clinic

CONCLUSION:

It was cofcluded that t
g the condition of patient to the relatlv

t even if a procedure is small - as g_vrn

s
wrilten consen

S S I




—~

L.
b

‘

|[INQUIRY REPORT]

- without wri : o he vioul
fiten consent - though he claims that verbal consen! was there othen¥is? he viould
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r. Sh Dr. Ashfag Ur Rehman r. Azhar Yaqoob

Hospital Directoy “ District Specialist Surgeon, Pathologist (Bs-18)

Hayatabad Medical Complex Nascer Ullah Baber Hosp Maulvi Ameer Shaly Iosp
' : (Member) (Member)

(Member).

K

| . SR
Dr. Azmat Ollah Khan : : ) o

DHIS,

i

720

-
Fiaaea,

18 LTRSS

.
$5oel

7322

AW,

E?ré 4

AT

& g L g

ghl vl .

v |, 1 e

2 WA

B ;

: H 5
4

5

s e o
S B TG

TR

+

Directorate Guncrai Health Services

=0




T —
. . o . RO

o

i
23057

3%

ST LA

eIl

ek

oA

L%

£

e
27!

3.

sy
s

£

ST

o

U/\Z AHMAD G

ONSTITUTED BY HEALTH
G ~=CARTMENT KHYBER PAKHTUNKHWA, -

r
Nment of Khyber Pakhtunkh

DEpay

. The
commfttee to pr

OVG .
be Wa constituted the rollowlng inguir .
Karak the cl

galnst r, a2 Ahmad, DI,trlctSurgeon Type-C Hosmta|

1/H0/1 45/2019 dated 01".I'une, 2020 (ANNEX-1):

Charges Ievelled 4

City VFde Notlflcatlon No. SOE.

1.
N(')'I-'I'IShaukat Al YOusufzal . . t. . . B
Missioner Bannu Div;sion . .o ‘ i

2 : ) . *
gr Muhammad Bilal, = - |
tstnctSurgeon Charsadda, -

The technlca

19 | member of the committee Or. Muhammad Bilal contracted COVID- -
and remained in 5e]f.

Quarantine for 20 days, which was commumcated to the Secretar‘/,
Health Department Khyb

er Pakhtunkhwa with request for extenslon of the tlmelme (ANNEX-II)

The followlng charges have been‘leveliec agamst Dr. ljaz in the charge sheet and
statem.ent of allegatxons served on the acéused:

i Poor communlcatlon skllls i.e not explaunms; condmon af the pauent to the famiryfoﬁ H
—— RN
the patient :

Not gettlng written consent for admln]stering short acting anesthesia to the patrent.

it Not gettmg written consent while puttfng drain in pelvic region of the patient.

iv, Not takmg reIatrves of the patlent in confidence before carrying out surgery.

The contents of the. complalnt ha'/e -dlready been probed by a 4- member e
committee of thlv, technicai professional and senior m‘frcers of health department and on the ’
basis of the: fmdmgs and recommendatfons, l‘hfS formai hquiry has been ordered to look Into the
charges levelled in the charge sheet served-on Dr, ljaz.

PROCEEDINGS:

on rerovery of Dr, Bilal, District Surgeer Gharsadda, the committee called Dr, ljaz

for personal hearmg on dated 07/07/2020 in the offie of cOmmlssloner Bannu, Mr Shaukat Ali .
Yousufzai (ANNEX-III]
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handwriting in front of Lhc cbmmltu.e {ANer v},

Record of the sur[,ery departmenl and of his private set up were checked and-

fou
nd it. satlsfactory The- anly lapse, so ldentlfled 1s the fallure of Dr, Yoz In getting written
consent of the family for puttlng drain on 8% day of the primary surgery and on 4™day of the

: patrents dlscharge from the facllity at his own request,

i 1s pertlnent to mention here that during the first hearing, rcprosentatlve of.

Health department was not present which was nominated vide Health Department Notification

No. SOH- 1/HD/3 5/19 dated 21/07/2020 (ANNEK-V] and the 2"ll hearlng of the accused offlcer was

* heldinthe offlce of Commissioner Barinu on dated 27/07/2020 In presence of the departmcntal

represantatwe.

FINDINGS:

The' committee thoroughly mqurred all aspects of the allegations and found the followlng viz a

“viz each chargel allegatxon*

K Poor’ communlcatron skills 1.€ not’
of the patrent-

* The commtttee dlscussed the casein detail with the accused and was és_lggq different -

-M__'_f-_—*'—‘-_-_’___—'—
questlons .of procedures/ codes and professlonal
ded his case and gave satisfactory replies t
way of talking of the accused was not 50 mumbling for °
ﬁ____————'—’_-\-

comm1ttee The tone and i
As per his discussion the accused

competence d\lrlng.ihe discussion,
petence o=

0 the questions of the

Th‘e"accu se,d plea

T
understandmg of the comm\ttee members.
n of the deceased and before him,

e committee | that he was family surgeo
hewee

he: did mat manv surgerles ‘of the patlents of his family.
ot

the patient’s 3 attendants were f
presented ‘again with complaint,
atlent rieeds mlnor lnterventlon lln

_informed th

As for as this case Is concerned,

ully satisfied till discharge of the M When the

then the-attendants were | counselled by
sertlon of draln tnto the pelvsj

patient was

the surgeon that p

‘.‘ \} q'n. q{f{
e . o .
b - l" . [
m‘ \ 3g ENM u;.ml\ it emdemttaty VA
[K VAV SR D) § 0 0m0 1ns 4wt 41490 4 1 V8 48P e,

explainlng condition of the patient to the family .
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and after counselling the patient verbally, draln was inserted Into the pelvis to drain

.

The. commuttee found the accused good in writing s!dlls as well as the communication.
. .

n a six-page narration on the spot.
No-1 not pr.over;l.

siatothe patient:

any coliection: o

sklils-as he presented his case i
in conslderatlon of the above, the committee found ailegatlon
tering short acting anesthe
rivate _tacihﬂes,.u—aspbserved

oversights/ 1apses: The major of

Notgetting wr:tten consent for adminis
vided all record of his official and |
malntamed well, except few

en consen! for the short actin

: The accused pro
that the same as been
these lapses | |s not taking writt g angsthesia but instead
atives. Proved . T R

. got verba\ consent of the patient’s rel
nin pelvic reglon of the patient: CoLt

Not getting written consent while putting drat

The accused.surgeon has.not got written consent of the patient’s relatives for surgical

but proceduraliy it was required. Pro

mterventlon though mlnor,
nt in confidence’ hefore carrying out surgery:

Not taking relatwes of the patle

urgery without cunsent of the patient and his relatives.-

Cdtis 1rnposslb1e to carry'! out 3
he patient, and his re!ative it confidence about the

tisa fact that Dr. ljaz has taken t

minor surglcal procedure put he did not

. .

get consent in written. Ppartially proved

CONCLUSION: - -

1. The recent unfortunate and desplcable happenings in district Kar;':k hés tarr'\lshed the

already ,dar’naged reputation of the sacred health profession. The professionals '

ponsible for the blotted face of health profession, He althy and positive.
r development of all sectors’ especially hedith, but the . = °
prolesslonat rlvairies develop whnch

themselves are res

‘ competltldn Is fifeline fo
r earnings, 50,

rofesslonais here compete for
ts The public Is losmg trust in health department

som,etlmes resuit in unbaarabie even
v1slt prwate set ups for thelr health probiems

and prefer to
ists arnnng thc Distrlct Surgeons

hat strong pro[esslonal rivalry exi

in Dlstrlct Karak whlch s not anly affecting the reputation of the department but also

results in fallures In services delivery to the public.

it has been observed t!

PR e

PO

AR

Bgsaenc

g




D e
et
©

eI X

by

N3

i OVEERY

rmb-r‘"u.)—a'- s

X

a "E{" ;
I3

BURE s -
T

PR IR
s 204 AN N

e AR

'

o33 | Py
S, ‘j,-;;"‘lt{f)

S

ShErs

e
59

:-3. X

L

N

. T -
S Rt o

%

ST

transferr.ed to some other nearby district for

f——
departmental jealousies. '

-
2. Among the four allegations,

pamally proved and gne not proved. The proved allegations are

part of the surgeon and not any prof

this éommittee-foond two

essional mcompetence On the bat

iy g;\_m;u_b
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the 4-member co
. was found. in the case. H
. o'vers‘ight/ la
. for putting di'ain-m the

pse inhis professxona\ ob

patient.

mmlttee of senior professuona\s,

ligations; by not tak\ng writte

M
District Spec

MMAD B\LA\.)

.

Therefo Co
e a\l or Some Of the district surgeons may be posted out-from Dlstr\ct Karak for,

the.
- betterment of the department and public interest ar at least Dr. fjoz may be

puttmg an end &o-mternai rivalries and
: T T

allegations as proved; one as
procedural lapse on the
5is of findings of
no major fault of the accused Dr. ljoz. .

owever, he needs to be gwen minor pumshment for the

n consent of the family

ialist, Charsadda
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HEALTH DepaRy

HTUNICHWA
MENT

Datad Peshawar, the 3¢

: NOTIFICATION
Mareh, 2021

SOH-UHDI3-5/2020 The ‘
of the following

L

dociors, in
' e ic i
best public Interest, wilth immediat
iate effect:-

il i
g ansie

B -— .
ESIGNATION OF [FRom T
DOCTOR 0

1. 1D i
. Rizwan Ahmad Chief

Remarks

DHQ Hospital |[DHQ™ Hospital

District Su
rgeon (BS-20) DHQ | Karak Kohat
ohat as Chief

Hospital Karak

Against the

Hospital Kohat
BS-20)

I—
8. | Dr.Abdul Waneed Jan Seniorf City Hospital | DHQ
District Specialist (BS-19) City Lakki Marwal Karak
Hospital Lakki Marwat

Hospital,

T |
THQ Hospital | THQ

Lakki Marwat | Banda
Shah

Iy
7. | Dr. Arshad Aziz District Surgéo
(B8S-18) THQ Hospital Lakki
Marwal

A

I
Against the

: : oila vac
2. | Dr. Jamil Anwar Senior Distr | District Surgeon =t post
Surgeon (85-19) b ior District | DHQ  Hospial | Cit .
HQ Karak | Karak L“y‘ Hosplal | Against. e
akki Marwat as-| vacant post
—3 5 . 2enlqu Distrlct
b . ahir  Saeed  Distr _ pecialist
-Surgeon (BS-18) T jstrict | THQ - Hospital} THQ - Hospi i
} HQ Hosoi P ] ospital, | Against the
Banda Daud Shah ospial gﬁgﬁa Daud | Lakki Marwat as vacant post
; . District Surgeon
. r. ljaz Ahmad District|C
¥ t "C"|DHQ  Hospi i
Specialist Surgry (BS-18 at ospital | Against the
; - at ‘
Cat “C" Hospital Kar(ak ) Hospital Karek | Chica e
5. Df. ‘Ivluhammad Nisar Chief | DHQ Hospital | DHQ Hospital | Against the |
District Surgeon (BS-20) DHQ | Kohat arak a@s Chief | place of Dr. :
District Specialist | Rizwan '\

place of Dr.
Jarnil Anwar

.8D-
gecretary 10 Gout. of Khyber pakhtunkhwa
Health Department
Endst; of even No. & date:- i
Copy forwarded 10: %Ef%’g%‘g E‘B
§ U
1. The Accountant General, KD yber ?zléhtu S d
1al Kohat, KaraK, panda Dau

‘ Health
2. The Directof General f %aént!l harge pHQ Hospitak

3, The Medical ?\A perlntten

Sh & Lakki arwat. ” —

i ctAccountOfﬂcer, ohat, Kara4, o |

] qgm ef o ospltal. st?xzinslam Noﬂﬁcataoni
Pakhtunkhw

n the officia!

s,
B

R
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F‘l\lthtunuh

-GovVERNMENT,

TLOF KHYB
-HEAL‘TH DEIJ

al Hontth o

Wi, Punhnv::‘r,\fhn"'
SUBJECT:- "DISCIPLINARY.
TRIGT SR ACTION _AGAINST pn

ER PAKHTUNMKHWA
ARTMENT

1Hirs. 20
m‘-h: tha ua'g’nigr){?én 2021

-

- ._.J%nrmm
| am dirocted to refor ta tho subjoct .

how Causo notice duly signod by tho
Khybaor Pukh\bnkhwu), which 18 self oxpi

noted above nnd to foreardy
Compotonmt Autharity (Chiaf

anmtory for favour of furthar
nocooa’uf\{ :'mllon With tho roquosct that the aama miay kindly ba dolivered to tha
accusad dbctor and-acknowlodgo/iokan of recal
this departmant for record, pleaso,

pt.may kindly be Intimated to

T

e
' Soctlon Officor B«

he District Health OfficerstKarok along

with the copy of show couse
AONIGS Tor SITlar iocosenry oolon.
2. PS to the Secretary Hooith Khyber Pakhtunkhwa.
3. PA to the Special

Pakhtunkhwa .

g o

z

GG

9. G

Copy forwarded to

1. Director G

432 »
dozt 1 ? -
i@‘. m
Bod rap s

[ R KARAK
OFFICE OF THE DISTRICT HEALTH OFFICE

Phone & # Fax@#: 0

JAdmn:

enera{ Health Services,

Socratary (E&A Hoalth

Department  Khyber

.

* goctlon Officor E-1

927-290337 Dated: £/ 10312021

. i ’
Kh ber P'akhtunkhWa, Pcshawar for informal 100
Yy

’ Y

(oanital City, Karak.
Type-C Hospit
. d General Surgeon 12

r. Ejaz Ahma |

A o ) v
/W%{{{c%/

."” Al r
DistFicH LY
/ggft Karak
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" HONOURABLE PESHAWAR HIG}LCOURT

e i

BANNU BENCH 3\
N

Writ PetitionNo. /283 po21 ="

 Dr.Ejaz Ahmed
"S/o Said Badshah
District Surgeon Cat “C” Hospxta] Karak.

............ Petitioner

Versus

1. The Government of Khyber Pakhtunkhwa,
Through Chief Secretary to the Government of Khyber Pakhtunkhwa
Peshawar.

2. The Heaﬁh Department, Government of Khyber Pakhfunkhwa,
! through Secretary to the Government of Khyber Pakhtunkhwa, Health
Department Civil Secretariat Peshawar.

3. Director General,
Health Services, Health Department, Government of Khyber
Pakhtunkhwa. .
......Respondents

WRIT PETITION UNDER ARTICLE 199 OF THE CONSTITUTION OF oo

RESPECTFULLY SUBMITTED;

The Petitioner most earnestly request to submit as under:

BRIEF FACTS: N |
.5:'“,'“5 \En\\i "‘»\

Puosinngar Hig A Ceurt
v Bésch
1. That the Petitioner ]omed the Health Department of Khyber Pakhtunkhwa
Government in the year 2003as Medical Officer (BS-17) after proper
1 competitive selection process. Subsequently.the petitioner was appointed
as District Specialist Surgery (BS-18) on the recommendations, of the then
NWFP Public Service Commission. The recent most posting of the =~

i Petitioner was as District Surgeon at Cat “C" hospital Karak. :

! ‘-"1'74} Copy of the Initial Appointment Orders are Annex-A. ' N
| ‘ Copy of the Orders as DSS {BS-18) are Annex-A/1.: ‘
:\ _ Copy of the orders as SMO (BS-18) are Annex-A/2.

\ 2. That the Petitioner has been per forming his duties quite dlllgently dnd

thh utmost dedication since his initial a')pomtment

| .
| | | | |
i - - |




Fided Yoday
13 NRTA

Additidnal Registrar

Y- b RN
Gt Ay

. That the Petitioner attained his MBBS degree in the year 1996, and got

qualification of FCPS surgery in the year 2002, needless to mention that
thequalifications supra are_duly reglstered with the Pakistan Medical &
Dental Council (now Pakistan Medical Commission).

. Tflat the Petitioner’s spouse namely Dr. TahiraRehman, is also a qualified

surgeon and is working as District Gynecologist at Cat- “C” City Hospital
Karak. The Petitioner and his spouse namely Dr. TahiraRehman have been
stationed at the same hospital for almost two years.

Copy of appointment of Dr.Tahira is Annex-A/3.

. That based on a complaint against the petitioner, an inquiry committee

was constituted by the Director General Health Services vide Letter No.
SOH-1/HD/3-5/2018 dated 23-05-2019, The committee was headed by the
Additional DG Health Services. The inquiry committee ~however
recommended that a specialist needs to be added in the panel therefore
another inquiry be conducted on the subject. It is with reverence stated
that the said inquiry report or the constitution of the mquu'y documents
have not been provided to the petitioner.

. That in the light of aforementioned an inquiry committee was constituted

vide Notification No. SOH-1/(HD)3-59/Vol-1 dated 15-10-2019. The said
inquiry committee comprised of four members headed by the Director
DHIS, Health Directorate. The petitioner joined the inquiry proceedings,
which were held at the Hayatabad Medical Complex. The said inquiry
committee issued its inquiry report (hereinafter first inquiry report)
recommended issuance of censure/warning with the direction to improve
his communication skills and documenting records wherever necessary. It
is pertinent to mention herein that the petitioner is only in possession of
the signed inquiry report, without any annexures/enclosures, which are in
possession of the respondents and are not handed over to the petitioner,
despite repeated requests. It is also important to state that the said inquiry
report also wasn't shared with the petitioner officially.

Copy of the fifst inquiry report is Annex-B.

. That in the scheme of things provided under the Civil Servants Employees

Disciplinary and Efficiency Rules, 2011, the petitioner should have been
issued d censure and the matter closed. However, that-wasn't to be,as. the
Health Department constituted yet another inquiry headed by the
Commissioner Bannu Division and having one other member vide
Notification No. SOE-1/HD/1-45/2019 dated 01-07-2020. This committee
also issued their inquiry report (hereinafter de-novo inquiry). The de-nove
inquiry report in total negation of the first inquiry report whereby only
warning/censure was recommended. '

Copy of the de-novo inquiry committee is Annex-C.

That the de-novo inquiry in violation of all the norms of justice and fair-
play issued the said report. The report amongst many other things adopted

"a new and novel method of punishment in form of transfer of the

petitioner. It also recommended the infliction of minor punishment on the
petitioner for "oversight/lapse”. Clearly establishing that the petitioner did
no such thing which warrants any imposition of penalty.

L
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9. That based on the de-novo inquiry the Petitioner has been transferred vide
transfer orders dated 03-03-2021 of the Government of Khyber
Pakhtunkhwa Health Department to DHQ Chitral. The transfer order was
based on the de-novo inquiry: The-said transfer of the Petitioner this is
quite clearly being made in form of a punishment and not in the public
interest and also is in violation of the Spouse Policy of the Government of
Khyber Pakhtunkhwa, The fact that there was only one surgeon in the
Hospital from where the petitioner is being transferred speak volumes
about the impact of the transfer on public at large. '

Copy of the transfer order dated 03-03-2021 is Annex-D,

10.That immediately after the transfer orders, other “blue-eyed” doctors were
transferred back.

11.That the agony of the petitioner however didn't just end with the transfer
orders. The petitioner was served with a show-cause notice dated 03-03-
2021, received on 22-03-2021.

Copy of the show-cause notice is Annex-E. -

12.That it is pertinent to mention herein that the petitioner was served with
the show-cause notice without any supporting document. The petitioner
immediately. requested for all the relevant documents to be provided to
him as he has been clearly made a scape-goat for no fault of his own.

Copy of the requests for supply of documents is :An_nex-F.

13.That the fact of the matter is that the Petitioner did no wrong, and he is still
being made to suffer that also through the novel mode of transfer. As
transfer cannot be inflicted as a punishment. And when there is a spouse in
government service of the same government and same district, then it is
the responsibility of the Government to ensure that the spouses stay at the
same station, if not the same station at least the same district, provided
there is a vacancy. The travesty of justice in the instant case is that the post
of the Petitioner from which he has been transferred-is left to be .vacant.
How can the same be allowed to be Kept vacant to the detriment of the
Petitioner is something which the Petitioner isn't privy to. The petitioner
also requested for extension in joining duty due to Covid infection. The said
request was endorsed on 17-03-2021 vide diary number 5784,

14.That as the Khyber Pakhtunkhwa Public Service Tribunal is dysfunctional

© due to the demise of the Honorable Chairman Khyber Pakhtunkhwa
Service Tribunal therefore the petitioner cannot approach the worthy
Services Tribunal. Therefore, based on the afore-mentioned narration of
facts before this honarable court, the petitioner brings. to challenge the
Second Inquiry Report, the Inquiry Procedure, Show Cause Notice and
transfer orders issued to the petitioner amongst others on the following
grounds: - : '

GROUNDS:

Because the Petitioner is .an aggrieved person within the meaning of

Article 199 of the constitution of the Islamic Republic of Pakistan 1973.
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e SR A
Because the Fundamental Rxghts of the Petxtloner have been violated in
relation to Article 4, 8, 9 18 & 25 of the Constxtutlon of the Islamic
Republic of Pakistan, 1973. “The said rights flow out of the Constitution the
terms and conditions of service of fhe Petitioner and this Honorable Court
being the custodian of the Fundamental Rights of citizens of Pakistan, as
well as the protection afforded by the Constitution of Islamic Republic of
Pakistan 1973, is why the Petitioner seeks the redress of the;ir grievances
and to bring to an end the ordeal the Petitioneris going through due to the

illegal, unlawful and unjust acts and inaction of the Respondents.

Because the petitioner has been subjected to double jeopardy and made to

suffer twice for the same issue which is illegal and unlawful.

Because it is the bounden duty of the Government functionaries to act in
accordance with the law and ensure that no violation ‘of the law takes

place.

Becausethe violation of the spouse posting policy of the Government by
the respondents is thus clearly illegal. The posting to Chitral is clearly
unprecedented as the Petitioner is made to be work away from his spouse,

who was posted at the same station,

Because the leaving of the post at Cat"C" Hospital vacant through the
transfer of the Petitioner is in itself against public interest for the people of
Karak. The principles of natural justice and that of the law, rules and policy
dictates and require that the Petitioner be allowed to work as the District
Surgeon at Cat “C” Hospital, Karak, where his spouse is also currently

performing her duties all diligently and with dedication.

Because there has been no reasons given for the de-novo inquiry and as
such the constitution of the inquiry committee in itself is illegal and

unlawful alongwith all the further proceedings.

Because the de-novo inquiry in negation of the facts and circumstances
and in sheer malice have gone against the first inquiry report, thhout even

remotely referring why such i inquiry has been brought about.

-

Because the- first inquiry report has for all intents and purposes
exonerated the petitioner and thus there needs to be a strong case made

out by the respondents for going for a denovo inquiry, which hasn't

materialized in the instant case. -
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Because even if the de-novo inquiry report was to be implemented, the
sheer malice of the respondents is clear from the fact that the petitioner

has not been transferred to nearby district rather to Chitral.

Because no proper procedure is being followed before the issuance of the

Show- Cause notice and as such the whole proceedings should be vitiated.

Because the petitioner is under the law having the Right to access of
information/documents which are to be used against him, the denial of

grant of the same is illegal and unlawful.

. Because the petitioner cannot be left remediless and cannot be made to

suffer for no fault of his.

Because the charge sheets are based in malafide and beyond the frame
work of E&D rules as there is no provision of action after the completion of
formal/de-novo inquiries in respect of the same charges from the

competent authority in the said rules.

Because in-fact there exist no exigencies of service nor can the order of
transfer be termed as in the public interest rather the same has been

issued in violation of the transfer and posting policy

Because the settled law as laid down in 1998 SCMR 305, 1998 PLC (CS)
888 Lahore, Anita Turab Case, 1. H. Sherwani case have been violated vide

the impugned actions of the respondents.

Because the law doesn’t recognize transfer as a punishment. This is a
concept alien to the.Civil Servants Act 1973, the rules made thereunder.
Therefore, by transferring petitioner as a puhishment and then also
subjecting him to this illegal, unlawful and charge-sheet over the report of
an inquiry committee which was illegally constituted and which functioned

in negation of all the norms of justice.

Because the Petitioner has been discriminated under the law. The said

deviation and negation is unwarranted and not recognized by the law.

Because the Petitioner have not been treated in accordance with law, and

their right secured and guaranteed under Law and Constitution have been

violated.




t. Because the Petlt:oner has suffered for no fault of their own and the entire
premise of the | case is' based on the :llegal:ty of the respondents to the

complete detriment of the Petluoners

u. Because this Honorable Court in light of 2014 PLC (CS) 1032 can grant the
relief without having to wait for the statutory 90days time period when the

tribunal is dysfunctional.

'v. Because the Petitioner has served the department with utmost honesty

and clarity and must not be deprived of their due rights.

w. Because the Respondents cannot be allowed under the law to pass any
illegal order, as valuable Rights of the Petitioners are involved, which are

guaranteed under the Constitution of Islamic Republic of Pakistan 1973.

x. Because the decisions of the previncial government by transferring the
Petitioner by order dated 03-03-2021 is illegal, unlawful and without

lawful authority.

y. Because the transfei' order dated 03-03-2021 is vindictive and violative

upon the rights of the Petitioners and is liable to be strike down.

z. Because the Petitioner crave for leave to add further grounds at the time
of his oral arguments before this Hon'ble Court highlighting further

contraventions of the provisions of the Constitution & Laws.

PRA R:

ﬁ Smdrn
A Juﬁnm,.& Paghairar

s -........--—
e ot e e S
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In view of the above, it is humbly prayed that this hoﬁorable Court may
graciously be pleased:”

a. Declare that no proper procedure was adopted by the respondents
while conducting the de-novo inquiry, the report thereof is thus
based in malice, illegal and unlawful.

b. Declare that the non-supply of documents to the petitioner in
relation to the disciplinary proceedings against him to be arbitrary,
illegal and unlawful,

c. Declare further that the show-cause notice served on the
petitioner on the basis of the inquiry report be 'declared to be
illegal, unlawful and without jurisdiction. Furthermore, the first

inquiry committee report be directed to implemented in 1etter

and spirit. . P A tT e
. : ;‘f"’sx : /
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d. Declare that the transfer of tﬁe petitioner is in violation of the
Spc;use"Eféﬁsféi}:posting"ﬁglic:} by the respondents, and transfer as-
a mode of punishment is iliegal, unlawful and Withoutjprisdiction.

e. Direct the respondents to supply the petifioner with all the
documents ir; relation to the‘disciplinary proceedings, forthwith
withdraw the show-cause notice served on the petitioner and the-
transfer orders of the Petitioner dated 03-03-2021 and he be
allowed to continue his services as the District Surgeon at the
Cat “C" Hospital alongside his spouse.

f. Grant any other relief deemed fit and appropriate in the

circumstances of the case. -

Interim Relief:
(For what has been stated in the body of the writ petition, which may so
kindly be read as part and parcel for the grant of the Interim relief, may it
please this Honorable Court to sd kindly suspend the show-cause notice
alongwith the transfer orders dated 03-03-2021 till the final disposal of the

V\F’etitioner
hrough :

instant wrig,petition.

6" -

(AL GOHAR DURRANI)
Advocate High Court’
0332-9297427
khaneliegohar@yahoo.com

. Shah | Durrani | Khattak
{a registered law firm)

: House No. 231-A, New Shami Road, Peshawar.
Certificate: :

It is certify that no such like writ petition has earlier been filed by the

Petitioner in this Honourable Tribunal, * ‘ .
Petitioner M

List of Books: W _

Cotffisel

1. Constitution of Pakistan, IQW(l C
2. Establishment Code. 2
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WRIT PETITION NO: -B/2021
| 3/
Dr. Ejaz Ahmed Vs. Govt of KP and others

Fixed Before Division Bench‘ on 26-04-2021

AN APPLICATION FOR SUSPENSION OF THE TRANSFER
ORDER DATED 03-03-2021. '

Respectfully Subm itted: .

1. That the abovementioned petition is pending adjudicétion’ before
this Honorable Court and is fixed for 26-04-2021.

2. That the respondents have illegally, unlawfully and with malafide
intentions issued Transfer Order dated 03-03-2021 to the petitioner.

3. That unfortunately has contracted Covid-19 Virus.

4. That the Petitioner has already moved an application to the

‘Secretary Health, KPK Peshawar for extension in time for joining

due the Covid-19 Virus illness.

5. That the Transfer Order dated 03-03-2021 is against the Spouse
Policy of the Government of KP.

6. That due to Ramzan it is difficult for Petitioner to join due to his
illness. '

'PRAYER:

Therefore, it is must humbly prayed that this Honorable Court may
graciously be pleased to suspend the Transfer Order Dated 03-03-2021 till
the final disposal of the insta rit Petition and any other remedy the

. Honorable Court deems fi \ "

J _ .
\| ¢/ \Xpplicant/Petitioner
hrough %
| ' ALI GOHAR DURRANI
Advocate High Court
, 0332-9297427
Goe w2 D, i E @
AT TEPTE
exAINER ZARAK A. SHAH ———
Postiaveat|bigh C#n7™  Advocate High Court
 suny Boaeh © . 03338335886
SHAH | DURRANI |
KHATTAK

231-A, Street No. 13, New
Shami Road, Peshawat.
Cantt




BEFORE THE PESHAWAR HIGH COURT, BANNU BENCH.

INRE: @ _
CMNq & o ~Y2021
. IN
WRIT PETITION NQ: -B/2021
ni 6 .
Dr. Ejaz Ahmed Vs. Govt of KP and others

* Fixed Before Division Bench on 26-04-2021

AN APPLICATION FOR PERMISSION OF THIS HONORABLE
COURT FOR PLACING ON FILE ADDITIONAL DOCUMENTS.

R 11 itted: i

That the Applicant/ Petitioner earnestly craves the permission of this
Honorable Court, to file the documents mentioned below for placing on file
as the Petitioner will be relying on them in reference to their petition.
The list of documents is as follows:

a. Copy of Laboratory Test Request Form dated 07-04-2021.

b. Copy of Doctor Prescription Dated 14-04-2021,

c. Copy of Request for Extension of joining Letter Diary No. 7083 Dated

15-04-2021.

d. Copy of Request for [ssuance of Inqulry Report Dairy No 7208 Dated
22-04-2021.

PRAYER:
It is therefore most humbly prayed that on acceptance of this applxcahon,
the' applicant/petitioner may so kindly be allowed to place the afore-

mentioned documents on fjle.

Appliicant /Petitioner

A1L1 GOHAR DURRANI
Advocate High Court -
NP 0332-9297427
SR WP A '
AT | &
EXA .mm '

: thaww Wigh L et
s &Mm ZARAK A. SHAH

Advocate High Court
03338335886
SHAH | DURRANI |

KHATTAK
231-A, Street No, 13, New
Shami Road, Peshawar.
" Cantt

Filed Teday
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13.4.2021

JUNER
i é‘{ah e

Datcof | Order or other proceedmgq w1th eignatune‘\of J udgc or-

_proceedings |

l?ORM ‘;A” ‘ '
'ORM OF ORDER SHEE,

Magistrate and that of parties or counscl whuc B s
necessary. . o ‘;':“,g P

W.P. No.312-B/2021.

Present:

M/S All Gohar Durrani & Zarak Shdh
ddvocates for petltloner

ek ok ok ok ok ke

Admittedly, duc to demisc of Chairman,
Khybcr Pakhtunkhwa Service ‘Iribunal, it s
dysfunctional. ‘The petitioner is  admittedly civil
servant, but since the subject matter of the instant writ
petition that could have been raised before the Service
Tribunal could-be now raised before this Cour‘{ duc to
the vacuum created by the said demise. Issuc pre-

admission notice to respondents Lo submit para-wise

comments so as Lo reach this Court within fortnight

| positively.

Interim Relief:-

I.earncd counsel for the petitioner states

that despite application before RTI Commission, the |

Himemutlah* (D3} Hou'ble Mr lusiice Muhamimad Nasir Mahfooz & Hon ble Mr. Justice Sabibzada Asadullah




requisite -documents of the. inquiry and the annexures

of inquiry have hot beeti ‘pfbvided to him. Respondents
are directed to provide all the inquiry ‘documents
peﬂainiﬁg to inquiry proceedings and its anncxurcs
before the date fixed.

Since two inquiry procccdiﬁg.s have been
initiated againét the f)_ctitioncr and minor. penalty has
been imposed whereas in the show-causc notice with-
holding of two increments have been proposed which
is not recommended by the inquiry, the same 18,

thercfore, suspended till 27.4.2021:

SdI Mr Justice Muhammad Nasir Mahfooz,J
Sd/ Mr.Justice Sahibzada Asadullah,J

A Cpaminet
Peshawar Bigh Towt Gannu Sench
Authorised Under Aguicle 87 of

The Ganun-e-Shahadat Ordinance 19_81

#|mranullah* (D.13) Hon'ble Mr.Justice Muhammad Nasir Mahfooz & !lon’bic Mr. Juslice Sahibzada Asadullal -




i

21 APR 5021
,;ih‘ 1 Khax W /

,,./Ml
"}’7/

Ihsan\, (D.B) Hon’ble Mr. lustice Sahibzada Asaduilah & Hon’ble Mr. Justice Muhanimad Nacem Anwar,

N FORM ‘A’ \
FORM OF ORDER SHEET

d‘» !t:) lt't ?‘(
Date of Order or other proceedings with signature of
order or Judge (s).
proceedings
) (2)
| W.P.No.312-B/2021.

2742021 | Present: '

Mr. Ali Gohar Durrani Advocate for
petitioner.

% %k %

The requisite comments are still
awaited. Office is directed to issue reminder to the
respondents for filing the same within a week.

Adjourned. To be fixed before first available D.B.

Sdl Mr.Justice Sahibzada Asadullah,J
Sd! Mr. Justice Muhammad Naeem Anwar,J

Peshawar Minh Shurt Eanne Sench

c?q/\f‘_f\rED Authorisod Under iutinte 87 of

The Qanun-e-Shiahagat Ordinance 1984




The Worthy Secretary Health,
Government of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar.

Subject: 0 IG ASID SF S 3-03-

OMC "C”H S[ ) C L.

Respected Sir,

1. Thatthe appellant joined the Health Department of Khyber Pakhtunkhwa
Government in the year 2002 after proper competitive selection process. The recent
most posting of the appellant was as District Surgeon at Cat “C” hospital Karak. The
appellant was posted to the Cat “C” hospital, Karak almost two years back.

2. That the appellant has been performing his duties quite diligently and with utmost
dedication since his initial appointment.

3. That the appellant attained his MBBS degree in the year 1996, and got qualification
of FCPS surgery in the year 2002, needless to mention that the qualifications
supra are duly registered with the Pakistan Medical & Dental Council (now
Pakistan Medical Commission).

4. That the appellant’s spouse namely Dr. Tahira Rehman, is also a qualified surgeon
and is working as District Gynecologist at Cat-“C” City Hospital Karak. The appellant
and his spouse namely Dr. Tahira Rehman have been stationed at the same hospital

for almost two years. - T
5. That the appellant has been transferred vide transfer orders dated 03-03-2021 of

the Government of Khyber Pakhtunkhwa Health Department to DHQ Chitral. This .’

transfer was based on an inquiry, the report of which is yet to be shared with the A~

appellant. The said transfer of the appellant this is quite clearly being made in form
of a punishment and not in the publlc interest. '
Copy of the transfer order dated 03-03-2021 is enclosed.

6. That the law recognizes no punishment in form of a transfer which is what has been : T
done with the appellant. ) ‘
7. That the fact of the matter is that the appellant did no wrong, and he is still bemg ~ - 3

made to suffer that also through the novel mode of transfer. As transfer cannot be
inflicted as a punishment. And when there is a spouse in government service of the
same government and same district, then it is the responsibility of the Government

- —
to ensure that the spouses stay at the same station, if not the same station at least
the same district, provided there is a vacancy. The travesty of justice in the instant
case is that the post of the appellant from which he has been transferred is left to be
vacant. How can the same be allowed to be kept vacant to the detriment of the -

appellant is something which the appellant isn't privy to. However, it is worth <
mentioning that it is the bounden duty of the Government functionaries to act in
accordance with the law and ensure that no violation of the law takes place. The
violation of the spouse policy clearly is illegal.

- 8. That the posting to Chitral is clearly unprecedented as the appellant is made to be
work away from his spouse. -

9. That the leaving of the posting at Cat “C” Hospital vacant through the transfer of the
appellant is in itself'against public interest for the people of Karak. _

10.That the principles of natural justice and that of the law, rules and policy dictates
and require that the appellant be allowed to work as the District Surgeon at Cat “C”




Yours Most Truly,

- Hospital, Karak, where his spouse is also currently performing her duties all
diligently and with dedication. ;o

‘It is therefore most humbly prayed that on the acceptance of this appeal may it please your

good-self to so kindly withdraw the transfer orders of the appellant dated 03-03-2021 and
he be allowed to continue his services as the District Surgeon at the Cat “C” Hospital

“alongside his spouse.

Dr. Ejaz Ahmed
District Surgeon

Cat “C"-Hospital, Karak.
0333-9718541

Submitted this 5t day of March 2021.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 7035 OF 2021

..,/ . B
/Dr. Tjaz Ahmad.... e st e e Appellant
Versus A
Govt. of Khyber Pakhtunkhwa and others. .................. e Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

Respectfully Sheweth:

PRELIMINARY OBJECTIONS:-

1.

Appeal.
2. That the Appellant has filed the instant appeal just to pressurize the respondents.
- 3. That the instant Appeal is against the prevailing Law and Rules.
4. That the Appeal is not maintainable in its present form. 4 A
5. That the Appellant has filed the instant Appeal with mala-fide intention hénce liable to be
~dismissed. |
6. That the Appeal is badly time barred, and also barred by Law.
7. That the Honourable Tribunal has no Jurisdiction to adjudicate upon the matter.
8. That the instant appeal is bad for mis-joinder of unnecessary and non-joinder of -
’ necessary parti€s.
9. The; impugned transfer Notification has been issued in accordance with Section 10 of the
Khyber Pakhtunkhwa Civil Servant Act 1973. |
FACTS
1 Pertains to record.
2 Subject to proof.
3. Nocomments.
4 Pertains to record However, as per this para both the spouses completed their normal
tenure. '
5. Pertains to record.
6. " Pertains to record.
7. Pertains to record.
8. Pertains to record.

That the Appellant has got neither cause of action nor did locus standi to file the instant.



A.

10. .
11.

12,

13.

14.

15. -

Incorrect. Though he was recommended for minor punishment by the inquiry
committee, however, no such penalty' was imposed on him. The éppellant was
transferred vide notification dated 03.03.2021 as the appellant being a Civil Servant is
liable to be transferred by the competent authority from one post to other as thé' same
comes with in terms and conditions of his service therefore, he was rightly been -
transférred by the competent authority under section 10 of the Khyber Pakhtunkhwa
Civil Servant Act 1973.

Incorrect. Already replied in Para-9.

Incorrect. The replying respondent acted as per law and rules. Detail reply has been
given in Para-9. _

Incorrect. The appellant being a member of provincial cadre post is liable to be posted -
anywhere by the competent authority within the province or even outside of the
provirice or cadre. ‘
Incorrect. The impugned notification dated 03.03.2021 has been issued in the public |
interest, | '
Incorrect. The impugned notification dated 03.03.2021 is in accordance with law
rules and principal of natural justfce hence liable to be maintained.

Pertains to record, however, as per law only one representation is allowed where is
there is no subsequent representation permissible under the law even approaching

wrong forum does not extend period of limitation.

GROUNDS:

Incorrect the impugned notification dated 03.03.2021 is in accordance with law rules and
principal of natural justice hence liable to be maintained. The appellant is not an

aggrieved person as he has no right to be posted at the place of his choice.

Incorrect the impugned notification has been issued in accordance with law Rules and
transfer-and posting policy of the Provincial Government. The appellant has been treated
in accordance with Article-4 and 25 of the Constitution of Islamic Republic¢ of Pakistan
1973. | ‘ o

Incorrect. As per dictum laid down by the apex court each and every case has different
facts and circumstances and to be decided on its own merit. It is further to clarify that fhe :
impugned notification dated 03.03.2021 has been issued in accordance with law in the
public interest. It is worth to mention that transfer and posting comes within terms and
condition of a civil servant, therefore, the present appellant has been transfer as per their

terms and condition. He has not been awarded any punishment.

Incorrect. The Competent Authority has been empowered by Section-10 of the Civil

Servant Act 1973 to utilize services of a Civil Servant by posting him against any post -




even outside his cadre. The appellant has not been penalized as transfer comes with in - -

terms and conditions of services.

E. Incorrect. The appellant has not been dlscrlmmated rather treated in accordance with law E
~and rules. It is worth mentioning ‘that the Apex Court in a recent Judgment reported is -
2021 SCMR 1064 held that transfer of an employee / public servant fell within the.
ambient of “terms and conditions” of service, which included transfer and postlng ’
Transfer and posting was part of service and it was for the authorlty to determme where

services of any staff member were required.
F. As per Para-A.

G. As per Para-A.
H  As per Para-E.

L Incorrect already replied in paras above. .
J. Subject to proof. | -
K. As per Para-A above.

L. As per Para-E above.

M. As per Para-E above.

N. Legal however the respondents also seek permissioh of this honorable tribunal‘to»adduce' o

other grounds during final hearing.

PRAY:

It is therefore requested that the appeal of the appellant may kindly be dismissed with -
cost. ‘ ‘ L

Khyber Pakhtunkhwa
Respondent No-1&2

AFFIDAVIT:

_Itis hereby stated on oath that contents.of para-wise comments is correct to best of knowledge
and believe and nothing has been concealed from this Hon’ble Court/Tribunal.

| TITUTRL, L el




To,

Peshawar

KHYBER PAKHTUNKWA
SERVICE‘TRI_BUNAL, PESHAWAR KPK Service Tribunal and not

12022 Fax:- 091-9213262

All communications should be
addressed to the Registrar

any official by name.

Ph:- 091-9212281

Secretary Health, Govt.of Khyber Pakhtunkhwa .

Subject: JUDGMENT IN APPEAL NO. 7035/2021 OF Dr. IJAZ AHMAD

VS HEALTH.

I am directed to forward herewith a certified copy of Judgement

dated 24.05.2022 passed by this Tribunal on the above subject for information.

Encl: As Above.

\ @ w
(WASEEMAKHTAR)
REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR




