% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 3527/2021

Date of Institution ... 08.03.2021
Date of Decision . 28.06.2022

Shahid Hussain S/O Muttahir Shah R/O Village Miangan Baghicha Dehri
Tehsil and District Mardan.
| (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa through Director General Mines

| and Mineral Peshawar and three othe_rs.

(Respondents) |
Hafeez Ul Asad Shangla, ,
Advocate, ... For appellant.
Kabir Ullah Khattak, ‘
. Additional Advocate General ... For respondents.
Salah-Ud-Din Member ()

Rozina Rehman Member @)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The appellant has invoked the

jurisdiction of this Tribunal through above titled appeal with the pray'er

as éopied below:
“On acceptance of this Service Appeal, the impugned order
M) / No.11652/3-520/DGMM/Admn dated 27.07.2020 and order No.SO
(E) MDD/2-45/2020 dated 08.02.2021/1569-62 communicated tq ' |
appellant on 24.02.2021, passed in appeal, may kindly be_settaside
and consequently the respondents, may kindly be directed to
reinstate the appellant in service from the daté of his removal from
service and also to extend all the back benefits and to pay all the

arrears to the appellant”.




2. Brief facts of the case are that appellant was initially appointed -

as-‘M'ines Guard in (BS-01) vide office order dated 05.06.2013. The

respondent No.1 alongwith respondent No.2 offered surprise visit to

" different areas of District Swabi including Jagnat on 1~0.07'.2020 where

the appellant élongwith other Mineral Guards namely Hilal Ahmad,
Hussafn Ahmad and KasHif were deputed the duty of checking of
unauthorizéd mining. They were also directed to stop the unauthorized
mining in the other areas consisting of Adeena, Ismaila, Shewa,
Narangi, Adnan Talawo and other surrounding areas of district_ Swabi.
On th'e relevant day, when surprise visit was offered, appellant
alongwith other Mineral Guards were on duty in their deputed area
and was on visit in Jaganat area where they found Asif and Shakeel
busy in unauthorized mining, excavating, loading and transportation
of sand fhrough rﬁachines. Despite warning, they did not stop the
illegal act, therefore, Mineral Guard Kashif drafted murasila against the
ciJIprit in presence of the appellant and other Guards.‘ The said

murasila was signed by the appellant and others being witnesses of

the occurrence who were very much present on the relevant day and

time when surprise visit was offered. That appellant and other Guards
also found- involved Nizar and Waseem in unauthorized mining
excavating, therefore, Hussain Ahmad Guard drafted tHe murasila in |
presence of appellant and other Guards and the same was signed by
the‘ -appellant' and bthers being witnesses. Thereafter, they all rushed
to Police Station_Yér Hussain for the purpose of lodging of FIR on the
strength of murasila against those who were involved in unauthorized

mining where FIR No.549 and 550 were registered and appeliant
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alongwith other Guards, recorded, statement in PS to that effect. The

matter wae also reported to the high officer. The whole proceedings

-~ took a.considerable time in the Police Station and when they returned

to the duty area back at 2:00pm, they came to know about the visit of

respondents. Show cause notices were issued to the appellant and

other guards which vvere replied, where-after, they were directed to

appe_ar for personal hearing and vide order dated 27.07.2020, major

penalty of removal from service was imposed upon appellant. He'ﬁled

departmental appeal which was rejected, hence, the present service |
appeal. |

3. - We have heard Hafeez Ul Asad Shangla, Advocate leamed

counsel for the appeliant and Kabir Ullah Khattak, Iearned Addltlonal

Advocate General for respondents and have gone through the record

and the proceedlngs of the case in minute particulars.

4, Learned counsel for the appellant argued inter alia that appeliant

alongwith other Guards were busy in proceedings against those who

were involved in illegal mining, loading and transportation of mineral
(Sand) but this fact was totally ignored by the respondents and the
murasila, FIR and other documents were not taken into consideration.
It was further argued that the appellant performed his duty with full zeal
and with a sense'of responsibility throughout his service but this aspect

was |gnored by respondents; that material available on record and

. relevant documents showing the presence of appellant on duty on the

relevant day and tlme was fully ignored, therefore, the impugned order
is liable to beset aside. He contended that the area of duty of the

appellant IS a vast area and Police Station Yar Hussam is also far away

from ‘the relevant place of occurrence and it consumed hours to
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complete thelproceedivngs in Police Station to return back to the place
of duty. Besides, Juma prayer was also offered on the way back to duty
but the respondents did not take into consideration the relévant facts.
He submitted th‘af impugned orders dated 27.07.2020 and 08.02.2021
are against law and facts and that the imposition of major penalty is
héréh which is liable to be declared as null & void, therefore, ap.peila'nt
is entitled to be reinstated in service from the date of his removal with

all back benefits.

5. - Conversely, learned AAG submitted that the present appellant

Shahid Hussain was directed vide office order dated 01.07.2020 to

Aperfo_rm duty round the clock at Jaganat, Adnan Talawo, Sher Dara, Mir

Ali, Adeena, Ismaila and Kalu Khan of District ‘Swabi with already

- deputed Mineral Guards to curb unéuthorized mining but he was found

absent from his duty during surprise visit paid by the respondents No.1

& 2 on 10.07.2020. He further submitted that show cause notice was

issued to the appellant on account of failure to control illegal mining,

absence from site-and non-performing of duty which was replied and
that after hearing the appellant, major punishment was imposed upon

him after fulfillment of all codal formalities.

6. From the record, it is evident that appellant Shahid Hussain was

appointed as Mineral Guard (BS-01) vide order dated 05.06.2013 in the

' D'ireC_torate General of Mines & Minerals Department. He was directed

to check illegal mining and transportation in Adnan Talawo, Parmoti,

Sher Dara, Mir Ali, Adeena, Ismaila, Kalu Khan and surrounding areas

of District Swabi and to take action against the offenders. It was on

10.07.2020 when respondents No.1 & 2 paid surprise visit to different
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- areas of District SWabi and found.the appellant absent from duty. Itis

astohishing that the drafting of murasila on 10.07.2020 and its
registration in shape of FIR in Police Station Yar Hussain is not denied
by the respondents in their comments. As per record, vide FIR No.549,
one Kashif Mineral Guard reportedlthe matter in respect of illegal
mining by Shakeel and Asif on 10.07.2020 at about 1100 hours. The
murasila was properly signed by Kashif Mineral Guard and it was also
signed by Hilal Ahmad, Hussain Ahmad and Shahid Hussain Mineral
Guards being witnesses of the occurrence. It is also not denied that the

appellant alongwith his companions also informed Assistant Director in

respect of drafting of murasila and illegal act of the culprits on spot.

Similarly, on 10.07.2020, FIR No.550 was registered on the strength of
Murasila drafted and signed by Hussain Ahmad Mineral Guard and
signed by the present appellant and two others against Nizar and '
Waseem. From the entire proceedings it becomes crystal clear that the
abpellant alongwith his colleagues was very much present on the spot -
in connection with their duty. Besides, the departmental proceedings
initiated against the appellant are also replete with anomalies as just a
show‘ cause noﬁce was issued to the appellant that too, is not in
accordance with law consisting of blanks. Proper reply was submitted
to the show cause notice but even then, the record was not taken into
consideration. Neither charge sheet alongwith -.st:atemeht of allegations

was issued nor inquiry was conducted according to law.

7. The respondents have very candidly violated the set norms and
rules and conducted the proceedings in an authoritarian manner. We

have observed that the appellant was kept deprived of affording




_a_pprdpriate’: opportunity of defeﬁse. In the whole process, no inquiry
was conductéd.‘ Appéllant was not afforded an opportunity as is
required under Khybe‘r Pakhtunkhwa Government Servant_s (Efficiency
| & Di'scipline)» lRules, 2011. Itis, however, a well-settled legal propoéition
duly supported by numerous judgments of Apex .Court that for

imposition of major penalty, regular inquiry is a must.

8. . We are unison on acceptaﬁce of this appeal in the light of our
observation .in the preceding paras which immediately call for the
reinstatement of the appellant into service from the date of his removal
from service with all back benefits. Parties are left lto bear their own

costs. File be consigned to the record room.

ANNOUNCED.
28.06.2022

)7

(Salah-ud-Din)"
Member (J)




31.05.2022 a Learned counsel for the abpellant present. Mr. Kabirullah
- Khattak, Addl. AG for the respondents pfeséntl,

Written  reply/comments on  behalf . of respondents
submitted which is placed on file. Copy of the same is handed
over to learned counsel for .the appellant. To come up for

o -rejoinder if any, and arguments on 28.06.2022 before D.B. .

o ' (Mian Muhammad)
‘ ‘ E - Member (E)
'ORDER . : ‘
28.06.2022 Appellant present through counsel.

Kabir Ullah Khattak, learned Additional Advocate
General for respondents present Arguments heard and record
perused. '

Vide our judgment of today of this Tribunal placed on

file, instant service appeal is accepted. Consequently, the

appellant is remstated in service from the date of his removal

from service W|th aII back beneF ts Partles are left to bear

i

thear own costs. Flle be con5|gned to the record room;

1

ANNQ.UNCED.
28.06.2022
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: (Salah Ud Din) | (_lRozin'
¥ Member (J) ' )

impugned order of removal from service is set 'aside and the
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15.09.2021 - Learned Add'i' A.G be reminded about the omission
| and for submtssron of repiy/ccamments wuthln extended

tlme of 1¢ days

113.12.2021 - Learned counsel for the appellant present Mr Kablrullah
‘Khattak, Addl AG anngwnth Mr. Iqbal "AD (Admm) for
respondents present. '

S,ti'pulated period passed reply not su‘bmif_ted.

Written reply/comment on - behalf of respondent not

‘ submltted Representatrve of the respondents seeks time for

submrssron of written reply/comments Granted. To-come up for

‘ wrltten reply/comments on 17.02.2022 before S.

(MIAN MUHAMMAD)
MEMBER (E)

- 17.02.2022 ' Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefore, case is ad|0urned to

11.03. 2022 for the same as betore
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15.07.2021 Counsel for the appellant present. Preliminary arguments

heard.

~ P

Both the departmental appeal as well as service appeal
aﬁseem to be time-barred but in viéw of particular legal
position to be discussed herein-after, the bar of limitation for
the time-being is immaterial. In wake of COVID, 19, the

! - Government of Khyber Pakhtunkhwa for the first time declared
/ Public Health Emergency in March, 2020 for three months
e TS which was extended from time to time for further term and

| presently it has been extended by the Government vide' .
P Notification Np;(,__;S(D,G/;HD/I-102/Covid»19/2020/3062, dated
30.06.2021 for the period from 01.07.2021 to 30.09.2021.
The case of the appellant falls within the period of emergency.

In view of Section 30 of the Khyber Pakhtunkhwa Epidemic
Control and Emergency Relief Act, 2020, the limitation period
provided under any law shall remain frozen. This appeal having

been filed after promulgation of the said Act, is not affected by -
bar of limitation. Excluding the case of appellant from rigors of

e limitation, his appeal is fit for full hearing. Keeping the question

of limitation relating to filing of instant appeal intact for
determination during full hearing, this appeal, subject to all just
and legal objections including objection of Iimitat'ion.is admitted
for- regular hearing. The appellant is directed to deposit
security and process fee within 10 days. Thereafter, notices be
issued to the respondents for submission of written
reply/comments in office within 10 days after receipt of
notices, positively. If the written reply/comments are not

§g "aﬁ _Qépcsite d submitted within the stipulated time, or extension of time is not

sought through written application With sufficient cause, the
- office shall submit the file with a report of non-compliancé. File

to come up for arguments on 13.12.2021 before the D.B.

Chairman
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Form- A

FORM OF ORDER SHEET
¢

Case No.-

B‘S 1—7 /20?1

4 S.No. | Date of order

proceedings

Order or other proceedings with signature of judge

1 2.

1- 15/03/2021

124.05.2021
defun

as be

The appeal of Mr. Shahld Hussain resubmltted today by Mr. Hafeez-
ul- Asad Shangla Advocate may be entered in the In tltut|on Reglster and put

up to the Worthy Chairman for proper order.please..

REGISTRAR' ¢

This case is entrusted to S. Bench for prellmlnary hearmg to be put,

up there on 7"”"5’7’)

CHAIRMAN
Due to demise of the Worthy Chairman the Tribunal
ct, therefore, case is adjourned to 07.09.2021 for the sam

fore.,

Réader

ne




The appeal of Mr. Shahid Hussain son of Mukhtiar Shah received today i.e. on 08/03/2021 is
incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

'

Copy of show cause notice in res;:;ect of appellant is not attached with the appeal which
may be placed on it. '

No. SeX st

pt. oK /23 2021

REGISTRA

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
[ PESHAWAR.
Hafeez-ul-Asad Shangla Adv. Pesh.
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| BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA

Service Appeal No ’ _'

PESHAWAR

/2021

.. ',‘Shahid Hussain.....Vs. Government of KP and others |

-

" Dated: -04-03-2021

Advocate,

High Court Peshawar
Cell # 0314 5951897

)

o INDEX: |
SNO DESCRIPTION OF DOCUMENTS | ANNEX | PAGE
1. | Grounds of Appeal B | -9
2. | Affidavit - | - [0
3. | Addresses of the parties - / /
- 4. | Copies of the CNIC, service card and appea{ AT -
| order Voo et |12
5. | Copy of the duty order | ‘B’ 15— It
6. | Copy of the Murasﬂa FIR and report - fC’ 17233
7. | Copies of the show cause and replles | D&E 24 3
._8' Copy of the personal hearlng _ ‘.F"a:".f‘:’:: 28—
9. | Copy of the impugned order dated 27-7-2029 | ‘G’ él‘i
10. | Copy of the appeal and order ‘H 3 O—?ﬁ
11. | Copy of the FIR | o 34_ys |
12. [ Wakalat Nama'(In original) - éﬂ E
~ Appellant
' Through: H Fi

(HAFEEZ-UL- -ASAD SHANGLA)

} .




BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA

CD

PESHAWAR

" Shahid Hussain S/0 Muttahir Shah R/O village Miangan Baghicha
Dehri Tehsil and District Mardan.........c.ceecenneneeerennes .(Appellant)
VERSUS o
1. Government of Khyber Pakhtunkhwa- thrpugh Director
General Mines and Mineral at Peshawar |

2. Government of Khyber Pakhtunkhwa through Secretary

~ Mines and Mineral at Civil Secretariat, Peshawar
3 Government of Khyber Pakhtunkhwa through Assistant
Director Mines and Mineral District Mardan |
4. Government of  Khyber Pa.kht'unkhwa through Assistant

Director Mines and Mineral District Swabi......(Respondents)

Service Tribunal Act, 1974 against the impugned

' | -+ Appeal under Section 4 of Khyber Pakhtunkhwa
F\ledto"day '

nﬂtttL d to

eran' order No 11652/3-520/DGMM/Admn dated 27" July,
s‘ 2020; whereby a major penalty of “Removal from
Service” was imposed ‘upon the Appeéllant and
against the impugnled order No SO (E) MDD/2
45/2020 dated 08-02- 2021/ 1559-62 communicated

-d'ay :

&S
1713 [ to Appellant on 24- 02- 2021, whereby departmental

appeal filed by,the Appellant against the lmpugned

“Removal from Service” order was rejected
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PRAYER IN APPEAL.:-

On acceptance of this Service Appeal, the impugned order

No 11652/3-520/DGMM/Admn dated 27-07-2020 and order

“No SO (E) MDD/2-45/2020 DATED 08-02-2021/1559-62

communicated to Appellant on 24-02-2021, passed in
appeal, may kindly be set aside and consequently the

Respondents may kindly be directed to reinstéte the

“Appellant in ‘service from the date of his removal from

service and also to extend all the back benefits and to pay

~ all the arrears to the Appellant.

Respectfully Sheweth:-

.1) ,

3)

Brief facts leading to this service appeal are as under:-
That the Appellant was initially appointed as a Mines Guard

(BPS-1) through office ‘order dated 05-06-2013 with effect

from 31-’05-2013" and: was posted in office of Mineral

- Department Mardan. (Copies of the CNIC, service card _;'a_nd

appointment order are attached'as Annex ‘A’).
That ’ throughout Appellant’s" service, Appéll_ant worked .
efficiently ‘with having no comiplaint whatsoever by any
person'so'far. ® *

That' on “10-07-2020, ‘the *Respondent -No 1 alongwith

‘Respondent ‘No 2 offered surprised visit to the different

areas of District Swabi including Jaganat (non-leased area)

of Yar ‘Hussain,A ‘Where' the “Appellant a'longwith other

Mineral Guards namely ‘Hussain Ahmad, Hilal Ahmad and




4)

°)

Kashlf were deputed the duty of checkmg of unauthonzed

4

mlmng It is worth mentlomng to explaln that Appellant
alongw1th above mentloned Mmeral Guards were not only
deputed to stop the unauthorlzed mining and its excavatlon

and transportatlon in Jaganat area but also other areas

~consisting of Adeena, Ismaila, Shewa, Narangi, Adnan

Talawo and other. surrounding areas in District Swabi

consisting of kilometers. (Copy of the duty order is
attached as Annex ‘B’). _ | | | |

That on the relevant day, when surprised visit was offered
by the Respondents No 1 and 2, Appellant alongwith other

above mentloned Mmeral Guards were on duty m their

| ~ deputed area and was on visit in Jaganat area where about

- 11:00 AM n Asnf area they found the persons namely ASlf

and Shakeel were busy in un-authorizing mining and were
busy in excavating, loa'ding and transportation of minor
mineral (sand) through_ machines in their respective area.

That thereafter, after warning them to stop the illegal_
mining, mineral guard namely Kashif drafted murasila

under the relevant law against those involved in illegal

mining, their excavation and transportation in presence of

Appellant and other mineral guards namely Hilal Ahmad,
Hussain Ahmad. Moreover the said murasrla was SIgned by
the Appellant and other mentioned mineral guards, being a

witnesses of the occurrence, which shows presence of the




6)

7).

--‘3)

0

Appellant- on duty on the relevant day and time, when
surprised visit was bffered by the Respondent No 1 and 2.

Thgt on the same day in darea of Jaganat (Nizar Drang),

‘where Appellant alOngwith above Mineral Guards was on

dui:y, also found involved persons namely Nizar and

Waseem busy in un-authorized mining and in excavation,
loading and transportation of minor Mineral (Sand) through |

machine in their respective area.

That thereafter, after warning them to stop the illegal

mining mineral guard namely Hhssain Ahmad drafted

‘murasila under the relevant law against those involved in

illegal minihg,- their excaVatfon and transportation in
(pregence of Appellant and other mineral guards namely B ‘
Hilal AhmadA and Kashif. Moreovér, the said murasila was
Signed by the Appellant and other mentioned miheral

guards, being a witnesses of the occurrence, which shows

-presence of the Appellant on duty on the relevant day and

~time, when' surprised visit was offered by the Respondent

No 1 and 2.
That there'af.ter,‘ the Appellant and other mineral guards -

rushed to P.S Yar Hussain for the burpose of lodging FIR on

the basis of murasila against those involved in unauthorized

mining where FIR No 549 and 550 were lodged and

Appellant and other mineral guard recorded their

 statement in P.S to-this effect and also the matter was
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10)

1)

12)

as Annex ‘F’)."

&

report to high officials. (Copy of the Murasila, FIR and

report is attached as Annex ‘). ;
That the whdle proceeding took a conSidérable time (From
about 11:00 AM to about 01:00 PM) in police station and on
the way back to duty place as it' was Friday, hence
Appellant a\md othér minera_tl‘ guards also offered Jumma

prayer in Yar Hussain and when they returns to the duty

area back at 02:00 PM they came to know about the visit of

‘Respondents No 1 and 2 from the locals.

That due to non-availability of Appellant and otheribmineral

guards namely Hussain Ahmad, Hilal Ahmad, Kashif at the

time of visit of Respondents.No 1 and 2, show cause notice

'was issued which was properly ,replied. (Copies of the show

cause and replies are attached as Annéx ‘D & E’).

That thereafter, the Appellant and other mineral gurads

were directed to appear for personal hearing on 27" July,
2020 whivch was followed accordingly and Appel(ant ‘and
other minerai guards""épp:eared~b'efc5re ‘Respondents for
personal hearing. (Copy of the personal hearing is attached
That thereéfter on 27-07-2020 through impugned order No’
11652/3-520/DGMM/Admn & major penalty of “Removal
from Servicé” was imposed' upon Appellant. (Copy of the
impugned order dated 27:07-2020 is attached as Annex
©). |
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© 13) -That thereafter the .impugned -removal order, was

14)

questioned/ - challenged through departmental
appeal/repré‘sehtét'ion:, which was reject.ed after reply

thrdugh iinpugned order SO (E)/M'DD/2-45/_2020 dated 08"

- February, 2021/1559/62 communicated to Appellant on
24" Februéry, 2021. (Cdpy of the appeal reply and

* impugned order is attached as Annex‘H’).

That the Appéllaht havihg no other efficacious rémedy, _

approaches this Honourable Tribunal on the - following

- grounds inter-alia:- -

GROUNDS: -

A)

'_Thaf"at'thé time - of visit -of Respondents No 1 and 2,

- -Appellant alongwith other Mineral Guards namely Kasif,

B)

‘Hussain Ahmad and Hilal Ahmad were busy in proceeding

against those involved in illegal mining and evacuation,

ldading énd trénsportation of minor mineral (Sand) but this
facts were- totally ignored by the Respondents t_houvg'h all

the relevant documents i.e. Murasila, FIR and official

report were provided to them, hence the impugned order is

 ljable to,be set aside.

o
That throughout his service, the Appellant performed his

~duty with full zeal, regularly, éfficiently and with a sense

of responsibility and always obeyed the directions of high

-officials, but this aspect was totally ignored by fhe

Respondents
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)

E)

F)

G)

O

That material available on record and relevant documents,

showing the presence of Appellant on ‘their duty on

-relevaht day and time, was fully ignored; hence the

| impugned order needs to be set aside and the Appellant is

entltled to be reinstated in service.

That area of duty of Appellant is consist of kilometers and -

- police station Yar Hussain -is also far away from the

relevant place of occurrence and it consumed hours to

complete the proceeding in police station and to return
back to place of duty. Moreover, on the way back to duty a

- Jumma prayer was also offered, hence this facts needs to

be considered, but was not entertained by Respondents,

therefore, the Appellant deserve to be reinstated in

service.

That the impugned order dated 27-7-2020 and 08-2-2021 is

- against the law facts and principle of natural justice,

_hence needs to be set aside.’

That the imposition of major penalty of removal from

service is harsh and all the allegations leveled against the

- Appellant is false and baseless and without footing; hence

needs to be set aside.

That murasila was duly signed by the Appellant' and other

-mineral guards namely Kashif, Hussain Ahmad ‘and Hilal

| Ahmad being a witnesses of the occurrence on spot, which

show presence of Appellant on duty on relevant day and
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time, but this aspect was totally ignored By the
Respondents and a_harsh order of removal from service was
passed, which is liable to be declared as null and void and
hence Appellant is entitled to be reinstated in service from
the date of his removal with all back benefits and arrears.
H)  That during on duty, the Appellant 'suffered threats
/ E throughout his service but Appellant not make it hurdle for
duty and perforrﬁed his duty with diligently.’ (Copy. of the
FIRis attachecl as Annex ‘l’). |
)  That Respondents totally ignored the facts that duty places
of the Appellant is located in different places of Swabi and
spared over on kilometers and for away from concerned
police stations but 'Respondents' passed- a 'harsh ‘order of -
| '_removal from service, which is-liable to be set aside.
1)) Thal' impugned order'pa;sed by 'Resp'ondentsis”based ‘on
surmlses and conjectures, hence liable to be set aside.
| K) That any other ground, not raised specifically may
graciously be allowed to be raised at the lime of
arguments. -
'PRAYER:-'
| It is, therefore, most reSpectfully prayed that_
on acceptance of ‘this Appeal the lmpugned order No 11652/3-
520/DGMM/Admn dated 27-07-2020 and order No SO (E) MDD/2-
45/2020 DATED 08-02-2021/1559-62 communicated to Appellant |

on 24-02-2021, passed in-appeal, may kindly be set aside and




'conseq'uently the Respondents may kindly be directed to

reinstate the Appellant in service from the date of his removal

from service and also to extend all the back benefits and to pay

all the arréars to the Appellant.

Any other relief, which this Honourable

* Tribunal deems proper in the circumstances of the appeal rhay

‘also be'granted in favour of Appellant. o ,
: - vApp.'ellant. @( .

B Y
: (HAFEEZ-UL-ASAD SHANGLA)
Advocate, '

Dated: -03-03-2021. - High Court Peshawar

~ NOTE:-

~No such service appeél for the same Appellant has earlier
been filed by me before this Honourable Tribunal prior to

instant one.

Advp_cate

s
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,

PESHAWAR

B Shahid Hussain........... erreeerereeneaen (Appellant) |
' VERSUS '
-Government of KP and others...........(Respondents)

AFFIDAVIT |
Shahld Hussain 5/0 Mukhtlar Shah R/O vﬂlage Mlangan
Baghtcha Dehri Tehsil and District Mardan do hereby solemnly . :
- affirm and declare on’ oath that all the contents of accompanymg o
» .application are true and édfr,ect to th»e besf of my knowledge Vand
’I;elief aﬁd nofhing has been concealed or withheld from this

Honourable Court

DEPONENT .
CNIC # 16101-9 90765 3
Cell # 0305-9595590

Identlfled by

Y 1%"
(HAFEEZ-UL-ASAD SHANGLA)

Advocate
High Court, Peshawar
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA
PESHAWAR

- S_ha'hi‘d Hussain®
'VERSUS
Government of KP a,rtd others

'MEMO OF ADDRESSES |
APPELLANT - T

Shahid Hussain S/0 Mukhtiar Shah R/0 village Miangan Baghioha /.
‘Dehri Tehsil and District Mardan

RESPONDENTS
1.  Government of Khyber Pakhtunkhwa through Director

General Mines and Mineral at Peshawar

2 Government of Khyber Pakhtunkhwa through Secretary'
Mines and Mineral at Civil Secretarlat Peshawar

3. Government of Khyber Pakhtunkhwa through Assistant
Director Mines and Mineral District Mardan |

4. Government of Khyber Pakhtunkhwa through Assist’ant.'
Director Mines and Mineral District Swabi |

Appellant

H.r=="_ N
(HAFEEZ-UL-ASAD SHANGLA)
Advocate, - - .
Dated: -04-03-2021 ' High Court, Peshawar

Through
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Home Adress: Village Miangan Binghicha Dheri
District Mardan

Issue Date: 28-07-2016

Phone No:  0937-9230506
Cell: - 0305-9595590
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!/MD W/MR/Establishment F ile

" REGISTERED
OFFICE OF FHI; *

ASSIS TANT DIRECTOR MINERAL DEVEL OPMENT MARDAN

Address: Center Colony, Near Jamia Masjid Mugam Chowk District Mardan. Tel: No. 0937-9230506

Date(l:‘ A 72020

OFFICE ORDER

In supersession of. prev1ous order of this office regarding field duty in
order to stop un-authorize mining and- transportation of minerals from different areas of
District Swabi, the followmg officials are hereby deputed/reshuffled as per detail given
helow with immediate effect till further order.

S Name of Mineral | Contact No.. | Place of duty T T
N Guard
0.
L—TMr. Shahid Hussain | 0305-9595590 | Check - illegal mining and transportation of Major/Minor .
(MG) ' | Minerals near Adina; Ismailia, Shewa, Parmoli, Naranje,
Jaganat/Adnan Talao and surrounding areas District Swabi
Mr. Hilal Ahmad, 0345-5175000 | round ‘o0” clock and take action against the offenders as per
Mr Kasllif(MG) Section-42 & 56 of Khyber Pakhtunkhwa Mines & Mineral
) ; 0314-9001301 | Act 2017. No one will leave station without permission of
' incharge/undersigned and submit weekly report to this office.
2. | Mr. Mamnon Khan | 0302-5921017 | Check illegal mining and transportation of Major/Minor
(RI) " . : Minerals and also check transportation of minerals
.. | Minor/Major)  without verified ' transit challan and
Mr. Imran Ali | 0331-8850451 | un-authorize crush plants near Topi Road, Pontia/Hemlit,
(MG) : Ghundao Tarako, Maneri, Kala Dara, Punj Pir, Janghidher
: | Block B, Zaida, Gadoon Bamkhel and surrounding areas
Mr. Salman (MG) 0345-9395955 | District Swabi round ‘o’ clock and take action against the
' offenders as per Sectlon 42 & 56 of Khyber Pakhtunkhwa |
Mines & Mineral Act 2017 as well as Perform duty at Mineral
check post near village Shagai Maneri District Swabi No one
will  leave station without permission. of Station
, incharge/undersigned and submit weekly report to this office.
3. | Mr. Mamnon Khan | 0302-5921017 | Check itlegal mining and transportation of Minor Minerals
(RI) near Chontra Jabbar/Masam’ Dheri, Jalbia Dobian, and also
check transportation of mmerais (M1:101/Major) without
Mr. Janab Ali (MG) | 0346-9830069 | verified transit challan Ambar/Rest House, Dab Korona/Jalsai,
1 Tor Dher, Shiekh Dheri, illegal mining of Gold near Kund
' . Park, River '_Indus in the Jurisdiction of District Swabi and
Mr. Fayaz Khan surrounding areas District Swabi round ‘o’ clock and take
(MG) . | action against the offenders as per Section-42 & 56 of Khyber
| Pakhtunkhwa Mines & Mineral Act 2017. No one will leave
station - without permission of mcharge/undermgned and
submit weekly report to this office.

1. The field staff will submit coinplamt/Marasalla to concerned Police Station. Aétion against

the offender will be taken as per Khybel Pakhtunkwa Mineral Sector Governance
Act-2017 and: submit their progress reports in written to the mdersig

I‘\.,u G \vvv l] ba“

along with Marasallas and FIRs for omvand subm|s<:|0n to the H/Q office. They are also
dlrected to pursue the FIR cases in court of Law.

The special team deputed at S No. 01 & 02 & 03 is strictly directed to keep vigilant watch

~ over the susceptible areas to un-authorize mining/transportation in the un-auction areas of

Jaganat/Adnan Talao, Kala Dara Punjpir, Pdntia/hqmlet, Jangidher Block B,
Chuntra Jabbar/Masam Dheri, Jalbai Dobian respectively and .report to, the
undersigned on daily basis. In case if any un-authorize mining/transportation -observed
action shall be taken against the official as per E&D Rules. '

Assistant Director-(Tech)
Mineral Development Mardan
Division Mardan




o

AR

L Endst: No 735 32§ /MDW/MR/Establishment ~ ~ Dated /7112020
F L Copy to:- *—_ﬁﬁﬂ : - ‘ */_ - |
“ o 1. The Director General Mines and Ming¢ral Khyber Pakhtunkhwa Pesha?var for
, l information, please.. S o
o 2. The Deputy Commissioner Swabi for information with the request to direct the local
o administration to assist the field staff in controlling and stoppage of un-authorize
o o ‘mining and transportation'of 'r‘njneralls, pl?ase. o . . .
| 3. ‘The District Police Officer Swabi for information with the requést to direct -all
- SHO’s of their concerned Police Station to.assist the field staff in controlling and
stoppage 6f un-authorize mining and transportation of minerals, please, o
4. The Assistant Director Mo'nitoring Swabi for information and with the request to ask
- your field staff to coordinate with theI staff of this office specially ask them to keep '
" vigilant watch over the un-auctioned areas shown as bold words above arlid other

: cancelled/suspended and expired areas.. - _
./ 5. Official coricerned for compliance.

: i¥tant Director (Tech)
. Mineral Development Mardan
Division Mardan
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@ Annerture. D

Directorate general Mines and Minerals ™%
Khyber Pakhtunkhwa

Attached Departments Complex. Khyber Road Peshawar

No. DGMM/Admin/3/520/ Dated. 1072020

To
1. Mr. Shahid Hussain, Mineral Guard
2. Mr. Hussain Ahmad, Mineral Guard
3. Mr. Hilal Ahmad, Mineral Guard
4. Mr. Kashif, Mineral Guard
¢/o Assistant Director Mineral, Swabi
Subject: SHOW CAUSE NOTICE

1 am directed to refer to your subject noted above and to cnclose here with “Show Cau!

Notices™. You are, therefore, directed to submit your written defenselreply within saven days of U

receipt of this letter. y

Py

/

Encl As Above: /

Assistant Director (Admin)
H/Q Office, Peshawar.
Endst:No.3/520-DGMM/Admin/ [03°7-1] Dated:_J 2 /07/2020

Copy forwarded to :
1. PSto Secretary Minerals Development Department, Khyber Pakhtunkhwa, Peshawar.

2. PA to Director General Mines and Minerals Khyber Pakhtunkhwa.
3. Section Officer (Estt:) Minerals Dev: Dept;, Khyber Pakhtunkhwa, Peshawar.
‘ \/f The Assistant Director Mineral, Swabi with the advice to handover the show cause

notices to concerned officials.
5. P/F of concerned officials.

6. Master File. .

K“‘ﬁs“ew Assistant Director (Admin)
' H/Q Office, Peshawar.

t
/ ’
N .
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upon you thc penalty of

3

SHOW CAUSE N OTICE

I Hameed Ullah_Shah Director General Mmes & Mmf__) as Competent Authonty under the
Khyber Pakhtunkhwa Government Servants (Eff' cxency and Dlsmphne) Ru]es 2011, do hereby

‘ servepyou Mr. Shahld Hussain, Mineral- Guard, as fol]ow~ 3

T , and found that two excavato's .were un-
— at.zthonzedly working in the said area and illegal transportation we's found and
' witnessed on the site, |

i

(1:) You were. found absent from the snte desplte the fact that consxderabie time was
spent on the site. :

. : . -
i i o

! - Lo
. t i -1l

' i
(m)Your this act is an evidence non-performmg of your official dutnc‘q wlnch is

-misconduct & inefficiency on your part $ ! 3;
. ! Pt
Do I )

I am satlsﬁed that you have committed the followmg acts/omtssmns specnﬁed in rule
3(b) ,3(b)(ii) and 7 of E&D rules 2011. ;

(a) i
(b)
()

e

rmsst e o

-

As a result thereof, 1, as competent authority. have tentatlvely decided to impose

under rule 4 E&D Rules 2011
i : Y
~ You are, thereof required to show cause asto why the aforesaid penalty should not *

be imposed upon you and also intimate, whether you‘desn*e to be heard in person.

4

§ §
If no reply to this notice is recelved within scven days of its dehve“y it shall be

prcsumed that youshave no defense to put in and in that case an ex-parte actlon hall be taken

against you.

i 37

o Hameed Ullah Shah
) Director General Mines & Mineral
. Khyber Pakhtunkhwa

Mr. Shahid Hussain Mineral Guard ;
c/o Assistant Director Mineral Swabi
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~ show cause notice .

t

B BEFORE'THE OFFICE OF DIRECTORATE GENERAL MINES AND MINERALS

KP A’I"I‘ACHED DEPARTMENT COMPLEX KHYBER ROAD PESHAWAR

‘Subject : WRITTEN. _REPLY TO SHOW CAUSE. NOTICE LETTER NO. DGMM -

ADMIN '3/520/103 10307-11 DATED 13.07.2020 ON BEHALF OF 1. SHAHID

HUSSAIN 2. HUSSAIN AHMAD 3. HIL} L AHMAD AND KASHIF MINERAL
GUARDS , o :

In pursuance of show cause not1ce letter No DGMM ADMIN
3/520/10307 11 DATED 13.07. 2020 the above name mineral

guards submlt as under to 'explain our poSition for the

charges level .against them in pdra wise as mentioned in the

s - : i

Sir on the event full day dated 10.07.2020 we all Menial

‘Gnards were performing our duties and visit to Asif Area at

about 10:50 where we found an illegal mining there with the

. help of excavation machinery .All at once we drafted mursaila

I

~on the spot at about LI:00 AM against the area owner Asif and

Shakeel,'.v After fulﬁlling the necessary proceedings of murasila

, We have been informed that another Durang owner namely

| lear is also, busy in 111ega1 mmmgs we rush to the adjacent
area , Where we found that another excavatlon machmery is

' busy in an illegal mining . At about 1430 we .draft'ed a

i T
murasﬂa agamst the 111egal n11ners Nizar and waseem under

the. law, and rules Then we all proceeded to pohce station and -

'reached at about 127 15 to 'police station for ~converting_' |

.Murasﬂa t6 FIR. We all present there and spent about 30

‘ mlnutes 1nszde ‘the pohce statlon while conducting legal ‘action

| against the accused named above We also rnade a written and

oral request to the SHO (*oncerned to 1mpound both the

R T

R R s

B e




Hegal m1n1ng in the said areas After completlon of legal'
proceedmg we rush back to the area whﬂe on. the way we

e prayed juma at market masjid. in v1llage Yl:“_JHussram at 01 15

PM: dated 10 07. 2020 After Performmg Jurna prayers we ornce
i "-'agam prooeeded to words the sdid areas we reached at about
02 00 PM to- the areas so then we were tolled that your’s kind

,3good seh‘ alongvvﬂ:h honourable Secretary mines have paid visit

to »the areas under .dlscussmn (Copl.es of both the murasila

are hereby attached with reply }

'-:..: ;_'A.{:fMoreover we- all the above named Mineral Guards also feels

_ne"cessary-t‘o b‘nhg- “‘to».your kind notice and attention that on
. N

each and every day durmg our dutzes we are threarhng by the

111egai mmers of the areas for dear consequences.

Sir, B ..'

Wxth the humble SumeSSIOIl a.ll the attached murasala are. Béif :

explanatory in have ev1dent1a.ry proof of our dut1es on the

. area. Though we performs our dutles regularly and honestly
: |

still we a sure your’s kind good self to be very much care full

in future.

Dlate_d 2‘,0.07.2020" ~ Your's ’Cj.)be‘diently

Mineral Guards -
1 smtnn HUSSAIN
2: HUSSAIN AHMAD
3. HILAL AHMAD

4KASHIF

ATYESTEN

§
I
v
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P'-“\g VIRECTORATE GENERAL OF MINES AND MINERALS

: N
ey KHYBER PAKHTUNKHWA
Prve: < Attached Departments Complex Khyber Road Peshawar
— Phone: & Fax £ 0915210236
N /DGMMJAdmin/(Hazara Division) Dated: __/07/2020.
To .’
1. Mr. Shahid Hussain, Mineral Guard (BPS-03)
2. Mr. Hussain Ahmad, Mineral Guard (BPS-03)
3. Mr.Hilal Ahmad, Mineral Guard (BPS-03)
4. Mr. Kashif, Mineral Guard (BPS-03)
c/o Assistant Dircctor Mineral, Swabi .
Subject: SHOW CAUSE NOTICE

Tam directed to refer to your reply of show cause notice, dated: 20-07-2020 and
to state that the Competent Authority has considered your reply and decided: to call you for
personal hearing en 27-07-2020 Monday at 11,00 AM.

You are advisc to attend the H/Q OfTice, in case of failure ¢x-partc decision shail
be taken against you under E&D Rules 2011,

. .
- Y 0% -
o, - et
L g I SCAE JL P
.

Assistant Diaétor(f\dmn)
L{ ' HQ Office Peshawar
Endst: No) !H%é /DGMM/Admin/ (Hazara Division)

Copy forwarded to: -

Dated@-3 /0712020,

1. PS to Secretary Minerals Development Department Khyber Pakhtunkhwa,
2. PA to Director General Mines and Minerals, Khyber Pakhtunkhwa, Peshawar.

3. Scction Officer (Estt:) Minerals Development Department Khyber Pakhtunkhwa
Peshawar, )

4. The Assistant Director Mineral Swabi for information,
S. PfFile.of Officials concerned.

\~ & Master File/DGMM/Admins2020,

Admn)

HQ Office Peshawar

=gl Scanned with CamScanner
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TO BE s'UBSTITUTED EVEN NUMBER AND DATE

Y DiRECTORATE GENERAL OF MINES AND MINERALS
. KHYBER PAKHTUNKHWA
: f Attached Departments Complex Khyber Road Peshawar

Phone: & Fax #091-9210236

No 11652 /3 520/DGMM/Admn R S s Dated: 27 / 07 /2020.'

A4

OFFICE ORDER.

‘0“&?“:"??’!\’7‘

. 'WHEREAS Mr. Shahld Hussam Mmeral Guard (BPS-03), Office of Asmstam Ditector

Mmeral Mardan was proceeded agamst under Khyber Pakhtunkhwa Government

Servants (Efficiency & Discipline) Rules 2011 on the charges mentioned in lhu show
. cause notice,

. AND WHEREAS the Competent Authority is satisfied that you have committed the

acts/omissions specified in Rule 3(b) ,3(b)(ii) and Rule-7 of E&D Rules 2011.

. AND WHEREAS, the Competent Authonty/Dlrector General Mines & Minerals, Khybcr

Pakhtunkhwa also afforded the opportumty of personal hean ing to the accused official.

. NOwW THEREFORE the Cofnpetent Authority in exercise of powers conferred under
Rule 4(1)(b)(iii) of Khyber. Pakhtunkhwa_ Govemment Servant Efficiency & Discipline
- Rules-2011 imposed major penalty of “Removal From Service” upon the accused

ofﬁ01al with 1mmed1ate effect..

Sd/-
Director General Mines & Mineral

' Khyber Pakhtunkhwa, Peshawar.

Endst: No.11653-60 /3-520/DGMM/Admn - Dated: 27/07 /2020
Copy is forwarded to:

PS to Secretary Minerals Dev Depal‘tment Govt of Khyber Pakhtunkhwa Peshaw:u

PA to Director General, Mines & Minerals, Khybel Pakhtunl\lnl/a Peshawar.

The Director Licensing (North), H/Q Office, Peshawar.

The District Accounts Officer, Mardan.

Assistant Dicector (Accts), H/Q Office, Peshawar.

Assistant Director Mineral, Mardan/Swabi,

Mr. Shahid Hussain, Mineral Guard Office of A551stanl Dn‘ector Mmerai Mardan
P/File of the official concerned.

Master File.




The Secretary,

. Mineral Development Deptt,
, K.P.K, Peshawar.

,Tﬁrough proper channel,A

T — — o — — —_— d— —

S@bject:-Representation‘:againSt the order of
The D.G,=

. Mines and . Mineral, Development
Department, Peshawar, Dated 27-07-2020, Containing
removed from service.

.With reference to the -above captioned order,

whereby I my awarded the penalty of “Removal from
Seﬁvice”,

on alleged disciplinary grounds.

It is submitted that the impugned order is void,
| .
and: illegal, against the relevant rules, based on
incorrect & false grounds, as well as against the
|

principles of natural Jjustice. Hence, the

same 1s
| v R . .
liable to be set=-sside and I may be re-instated  in
service with back service benefits:-

1.That the allegations leveled against
% | : me are incorrect and false. I had

never committed ‘the alleged offences

g : 2. That I had always performed my
- ; ‘

duties regularly, deligently,
o efficiently and with great zeal of
| . "

o mind.

3. That T an

(o}

opportunity of

-
|

not afforded the

proper defence. Thus,
I am condemned unheard. '
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4.That my de

R
R

fence point i1s not taken
into consideration. ’

EL T

' -That the matey
i

ial point ig
- ©of considerati
i 51

on

I ‘had gone to
ar Hussain Swabi for

‘against the illegal
nsport on 10-07—2020,
nsporters of mineral

- Yeport-
‘ €XCavation & trg
o

‘ the illegal ‘tra

A (the sand) were charged by Hussain
| : Ahmad and Kashif, the mineral guards,
one afther the other.
o . ' ' B
o On  demang of
|

tHe
Production of
I

Police for

: recording OUr - statements in Support .
oo ,

of the Mirasilas, . submitted. by the
aforementioned,guard
| _

S.

We remained D the police
i i station. till 01:00 PM. Thereafter 71
| alingwith other colleague
Prayer in viilage Yar H
!

busy i

S offer juma

ussain Swabi
and thereafter W& Dproceeded back to
: the spot '
i .
I : ; : ' ' ,

I also- recorded my statement before The
Police Iin~connection; with  the complaints/mUrasilas
lodged Fy'other Mineral Guard,.present in the Police
StationIXar Hussain, ' ‘ ‘

1 | o | o ‘
'Themeefter, I along-with my other colleaques
offered ' Juma Prayer” in var Hussain swabi g «
prbceede@ to my place of duty,. :
'|

then 1
(Copies of relevant Murasilag are Attached) .
| - ’ R

Pulice Sta
' )

Sirh. it i

pro?ided

tion.

S added that we th
not

e mineral Guards
the

Ei.?: )
Motorcycles alike  the cther
departmengs and the Provinces. ‘ o
Hence, it takes ug long  time to walk on foot andg
through public Lransport for ‘travelling towards the
“performanma cf our duties to Supervise the cﬁstantly‘
. ! . - = .

Situated §XCavation spots | N> ) and to Police

Station, when needed. ‘

i

o ATTESTER
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L 6.That the ‘perusal of the Show Cause
[ _ Notice would show that it is not
; o drawn ‘according to the relevant
C ' . rules. '
: o ,7.That the penalty is too harsh.
o _
i

It is requested that on acceptance of this
representatlon, the impugned “order ‘may ‘be set-aside and
I may kindly be re-instated into
service benefits. '

~§ervice with back

Dated:- 10-08-2020.
. } ’ .

|
|
| . )
l Ex Mineral Guard
A Under The Assistant
: B ' L o Director, Mineral
] ‘ : Developmenl, dMardan.
| \ . .
: : o
‘ . ,
; y : ,
z | R . . . ,
| | s o | .
| : ! - A . ' -
. | . ° .
| ! |
. [ . ER v d
| = . : :
| : o ‘ '
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& / TN DIRECTORATE GENERAL OF MINES AND MINERALS
i, '; KHYBER PAKHTUNKHWA
7 Attached Departments Complex Khyber Road Peshawar

Phonae: & Fax #091-9210236 )

g} Qgg /3- SZO/DGMM/Admn - Dated: oq /1172020

<

. Section Officer (Establishment), -
. 4 o Minerals Development Department,
| SR Khyber Pakhtunkhwa, Peshawar, _
Subject: REPRESENTATION AGAINST THE ORDER OF THE DIRECTOR GENERAL OF
: MINES AND MINERALS, DEVELOPMENT DEPARTMENT, PESHAWAR DATED:
: .. +27.07.2020, CONTAINING REMOVED FROM SERVICE. : _
_ I am directed refer to refer to your letter No.. SO(E)/MDD/2-45/2020/8079

dated: 24-08-2020 on the subject noted above and to enclose herewith para-wise comments in

tespect of Mr. Shahid Hussain, Ex-Mmeral Guard (BS-03) of this Directorate in the instant

case for further necessary action, please.

Encl: As above R | 7
~ : ' t 4, Assistant Director (Admin)
C/ C’ . H/Q Office, Peshawar.
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R .* PARA_WISE COMMENTS ON_ THE DEPARTMENTAL . APPEAL._LODGED BY
o MR. SHAHID HUSSAIN MINERAL GUARD (BPS-03) OFFICE OF ASSISTANT
' DIRECTOR MINERALS, MARDAN AGAINST THE ORDER DATED: 27-07-2020
: CONTAINING REMOVED FROM SERVICE

REPLIES:

Para No. 1. Reply to para-1 is incorrect. It is stated that the allegations leveled against the

S R accused official are correct and true.

. I : Para No. 2. Reply to para-2 is incorrect. It is stated that the accused official was found
‘ absent from the site during visit of Secretary Mines & Minerals Development Department
& Director General Mines & Minerals on 10-07-2020 deSplte the fact that considerable
y time was spent by high authorities on the site, whlch shows negligence, willful absence

- and misconduct on the part of accused official.

Para No. 3. Reply to para-3 is incorrect. The accused official was given a proper
opportumty of personal hearing on 27-07-2020 by Director General Mines & Mincrals.

Para No. 4. Reply to para-4 is incorrect. The accused official did not prove himself

innocent nor satisfied the Competent Authority with his reply.

Para No. §. Reply to para-5 is incorrect. Details in para-2, above while rest of para is

’ irrelevant.

Para No. 6. Reply to para-5 is incorrect. The Show Cause Notice served to the accused
‘'official under E&D Rules-20] 1.

Para No. 7. Reply to para-7 is incorrect. Due to negligence, wiliful absence from site,
tﬁere was huge loss to the provincial exchequer, therefore penalty imposed upon accused
official with in accordance to E&D Rules, 2011 and justified.

«
In view of the above narrated position, it is humbly prayed that the appeal of the

appellant is having no legal footing therefore may be dismissed, please.

. . ' . . W‘Q
5 N {
s , . /
S Assistant Director (Admin)
H/Q Office, Peshawar.




Dlrectorate general Mines and Minerals
. “KHYBER PAKHTUNKHWA
Attached Departments Complex, Khyber Road Peshawar

No. DGMM/Admin/3/520/ Dated. 10272021
To
The Assistant Director
Minerals Development Department
Swabi. ]
Subject: . . REPATRIATION AGAINST THE ORDER OF THE DGMM, PESHAWAR

DATED: 27.07.2020 CONTAINING REMOVAL FROM SERVICE,

I am directed to refer to the subject noted above and to enclose here with letters

(in original) received from Section Officer (Estt:) Minerals Development Department, Khyber

Pakhtunkhwa in respect of the following accused officials with the advice to hand over the same
and to furnish the receipt of acknowledgement.

1. Mr. Shahid Hussain, Ex-Mineral Guard.
2. Mr. Hussain Ahmad, Ex-Minéral Guard.
3. Mr. Hilal Ahmad, Iix-Mineral Guard.

4. Mr. Kashif, Ex-Mineral Guard.

Encl: As Above

Assistant Dircctor (Admin) -
H/Q Office, Peshawar.
Endst:No.3/520-DGMM/Admir/ 3%8/ 2- Dated: /& /02/2021

Copy forwarded to:

PA to Director General Mines and Minerals Khyber Pakhtunkhwa.
Section Officer (Estt:) Minerals Development Department, Khyber Pakhtunkhwa, for

1
2
information please. . 5
ﬁ P/F of concerned officials. M. sthaticl Husnavn 14 Md/ﬂ"’* /
4,

Master File DGMM/Admin/2021. E ] U .
| Assistant eeélugélmin)

H/Q Office, Peshawar




Government of .
Khyber Pakhtunkhwa -
Minerals Development Department

. No. SO (E)/MDD/2 45/2020 '

: | Dated Peshawar, gt February, 2021 /. )’?3 "5 Z

To _ ' / ) 5
Mr. Shahid Hussain, Ex-Mineral Guard, , ‘ ";
Office of Assistant Director, Mardan, '

- -C/O, Director General,
Mines & Minerals,
Khyber Pakhtunkhwa.

| Subject: REPRESENTATION AGAINST THE ORDER OF THE DGMM PESHAWAR
B DATED 27.07.2020 CONTAINING REMOVAL FROM SERVICE

1 am directed to refer to your departmental'épp‘eal. dated 10-08-2020, on the
subject noted above and to state that the Appellate Aut'hority i.e. the Secretary, Minerals
- Development Department, Khyber Pakhtunkhwa has considered your appeal Wj'ECted.

. | &9410 R(ESTT) -
"~ Endst: No & Date even: 'l

Copv is forwarded for information to:

1. Assistant Director (Admn), Directorate General . of Mines & Minerals,” Khyber
Pakhtunkhwa, w.r.t his letter No.21498/3-520/DGMM/Admn, dated 04-11-2020. .

2. PSto Secretary to Govt. of Khyber Pakhtunkhwa, Minerals- Developm t Departmeént. - :
3. PA to Addmonal Secretary-1, Minerals Development Department /ﬂ
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- In Re:
- Appeal No 3527/2021_ .

BEFORE THE HONOURABLE SERVICE TRIBUN_AL KHYBER PUKHTUNKHWA

PESHAWAR

CMNo_ of 2021

\ M\&w Shahld Hussam S/0 Muttahlr Shah R/0 v1llage Mlangan Baghlcha -

Dehrl Teh51l and District Mardan ..,.(Apphcant/Appellant)

Ww%f i/Rsus

\\ﬂ»
oy

g2 kd
Government of Khyber Pakhtunkhwa through Director

General Mmes and Mmeral at Peshawar

2 Government of Khyber Pakhtunkhwa through Secretary
Mlnes and Mineral at Civil Secretarlat Peshawar

3. - Government of Khyber Pakhtunkhwa through Assistant
Director Mines and Mineral District Mardan "

4 Government of Khyber Pakhtunkhwa through. Assistant

Dlrector Mmes and Mlneral Drstnct Swabi...... (Respondents) )

Application for fixation of early date

in the above tltled serv1ce appeal

Respectfullv Sheweth

1) . _.That the above noted appeal is pending adjudication before )
this Honourable Court and date of hearing is fixed o7t
September, 2021

2) That in the above noted case, the Respondents have

dismissed the Applicant/Appellant without any cause and




AT 4
¥ .

Applicaht/Appellant is now faclng severe financial crise's,
therefore the urgency is required. | |
3). That it is the nght of every c1tlzen to be dealt with
| accordlng to law and. equal protectlon of law; and for qulck
..,'dlsposal of the case as ]ustlce delayed justice demed,', .
 that’s why Jud1c1al pollcy has been framed - N
A 4)A kThat there is no legal bar to allowmg the apphcatwn for
'early heanhg in aboye' noted case, as this Honourable Court
has got- ample in'he.re.nt' -'powe.rs. |
| - ltv,'i's,‘ '-therefore, 'resoeetfully .p'ra:yed' " |
o thatv"' thf accep'tahce ofl t‘his"- A'poli-cati'o‘n ah e'ar-ly. date 'ma»y_l
. graaously be flxed in above noted case for the best interest of |
B justice. D S
‘ | \ R - Appllcant/Appellant w
SRR , Through .

-

(HAFEEZ UL ASAD SHANGLA
e | . .. Advocate . .
Dated:-03-06-2021 .. High Court Peshawar




-y | |
5 BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
‘ ~ PESHAWAR
Shahid Hussain......... e, +veeeen..(Appellant)

VERSUS -

A Government of KP and otheré...;.......(Respondent’s) '

AFFI DAVIT

, ‘Shahid Hussaln S/0 Muttahlr Shah R/O v1llage Mlangan

'lBaghlcha Dehn Tehsﬂ and Dlstnct Mardan do hereby solemnly-' |
afﬁrm and declare on oath that all the contents of accompanymg
- Misc Appllca_tlo,n, are true and correct to the best of myl
.kno\&ledge and belief “ an'dl-‘nOt,hing has been concealed or

withheld from this Honourablé Court.

DEPONENT /10 __
CNIC # 161019390765-3
Cell # 0305-9595590

Ident_ified -by:-'.’”' SR

(HAFEEZ -UL-ASAD SHANGLA)
Advocate

: ngh Court Peshawar o

ATTESTED .
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR .

PROFORMA FOR EARLY HEARING

EORM ‘B’
Inst#

Eari'y Hearing'

Y5> -p/é()}_z__

In case No

2527

'D/ZOZI

éhdh d H’M%mn

[7!9( Mmes(@f Mmmis

Presented by Hmﬁ-wl‘*“, /4’5@0( MV on behalf of l]'Wﬂ ’W’fnterw

~in tl"e relevant reg|ster

-Last date f:xed

2

Put up a!‘ongwith main case’ ‘/

'REGISTRAR

1} O } flozz

Reason(S) for last adjournment if

any by the Branch -Incharge.

De%w: ctl'

_bete( )flxed in the srmllar matter ‘

I by the Branch Incharge o

PR

Nt:ﬂr

Avallabledates Readers/A'sgista nt

| Registrar branch

Nr:rr

"REGISTRAR

gy

- Assistant R-eg'i"strar




PESHAWAR
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CMNo of 2022

In Re:

Appeal No 3527/2021 |

20[3[2m> . 4
‘\A co i Shahid Hussain S/0 Muttahir Shah R/O v1llage Miangan Baghicha

Dehrl Teh51l and District Mardan ....(Appllcant/Appellant)

VERSUS

‘” BEFORE THE HONOURABLE SERV!CE TRIBUNAL KHYBER PUKHTUNKHWA

1. Government of Khyber Pakhtunkhwa through Director
General Mines and Mmeral at Peshawar
2. Government of Khyber Pakhtunkhwa through Secretary

Mines and Mmeral at Civil Secretanat Peshawar

3. Government of Khyber Pakhtunkhwa through A551stant

\

' Director Mlnes and Mmeral District Mardan

4, GOvernment of Khyber Pakhtunkhwa through Assistant

Director Mines and Mineral District Swabi... ... (Respondents)

“Application for fixation of early date

in the above tltled service appeal

Respectfully Sheweth

1) That the above noted appeal is pendlngladjudlcatlon before

| thlS Honourable Court and date of hearmg is ﬁxed 31 May,
©2022.

2) That in the above’ noted case, the Respondents have

- dismissed the Applicant/Appellant without any cause and




=

Applicar‘\t/Appellavmt’.is now fa_cing severe financial crises, |
therefore, the u-rgency is required.
3) IThat in menfioned “service appeal, Respondents have
| alreédy submi’tted theif comménts. |
4) ~ That it is the right of every citizen to be dealt with -
according to laW and equal. protection of law; and for quick
dvis;‘)osal:of the case .‘as. justice delayed justice denied,
‘At.hat’.s why judic,ilal~ po»lity has been framed. | |
5)  That there is no legal bar to allowing ‘the .application for.
early héaring in above noted case, ‘as this Honourable

Tribunal has got ample inherent powers.

It is, therefore, respectfully prayed

‘that. on acceptance of this Application, an early date may

graciously be fixed in above noted case for the best interest of

justice. | |
~ Applicant/Appellant M
Through:
(HAFEEZ UL ASAD SHANGLA)
A . o ~ Advocate. . |
Dated:-25-03-2022 High Court, Peshawar




S )
-
‘:'

23 X - -
- - .

t BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
| ‘ PESHAWAR

Shahid Hu§sa1n......‘.............;..' ......... (Appellant)
| VERSUS

Governmefnt of KP and others......... .'.(Respon'den_ts)

AFFIDAVIT

! | T, Snahid Hussain S/0 Muttahir Shah R/O village Miangan |
| | " Baghicha Dehri Tehsil and District Mardan, do hereby solemnly
afﬁrm and declare on oath that all the contents of accompanymg

Misc Appllcatlon are true and correct to the best of my

knowledge and belief and nothing has been concealed or

W1thheld from this Honourable Court

-

- DEPONENT
CNIC # 16101-3052045-1
Cell # 0345-2872300

Identified by:-

(HAFEEZ UL-ASAD SHANGLA)
Advocate

~ High Court, Peshawar
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"' BEFORE THE KHYBER PAKHTUNKHWA SERVICE '
‘ » +  TRIBUNAL PESHAWAR. \
SERVICE APPEAL NO. 3527/ 2021
Shahid Hussain, Mineral Guard ................................ Appellant
. Versus
Government of Khyber Pakhtunkhwaetc...................... Respondents
INDEX ‘
SNo | . Description .| Annexure” [ . 1\I:N‘ages‘ i
1. | Affidavit o
2. Comments ' 02 -04
3. Office Order A 5
4 Marasallas / F.I.LR B&C 06-12

2

Assistant Director (Admin)
On behalf of
Respondent NO. 01 & 02

g

-
—

3
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR.

SERVICE APPEAL NO. 3527/2021

Shahid Hussain, Mineral Guard ....... T Appellant -

' | Versus '

Government of Khyber Pakhtunkhwa etc........... e e Respondents
AFFIDAVIT

I Muhammad Igbal Superintendent (Admin),

Directorate General Mines & Mineral do hereby solemnly affirm

and declare that the contents of the accompahying para-wise

comments are true and correct to the best of my knowledge and

belief and that nbtﬁing has been concealed from Honorable Court.

| | | E;%ymT
Identified by

o[ 1]-T1[51 7111379013

+




A BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER / Y
C PAKHTUNKHWA, PESHAWAR A
/
Comments -
In
SERVICE APPEAL NO. 3527/2021 = .
Mr. Shahid Hussain .............. et rede st ra e e --:+.....Appellant
'VERSUS |
, . The Director General Mines & Minerals, Khyber Pakhtunkh@a ‘Pesha.war -
' 2. The Secretary Mines and Minerals Dev: Department, Khyber Pakhtunkhwa, Peshawar.
3. The Assistant Director Mines and Mineral, District Mardan.
: 4, The Assistant Director, Mines and Mineral, District Swabi................. Respondents

Comments on behalf of Respondents

- Respectfully Sheweth:-

Comments on behalf of Respondents are submitted as under: -
Preliminary Objections: - ‘

That the appellant has not come to this Honorable Tribunal with clean hands nor the
appeal is based upon legal footing. Hence, the appeal is liable to be dismissed.

; 2. That appellants have got no cause of action or locus standi to file the instant appeal.
' 3. That the appellants are not entitled to any relief and this appeal is filed Just to waste the
" . precious time of this Honorable Tribunal. .
4. This Honorable Tribunal has got no jurisdiction to entertain this appeal.
5. That the Appellant cancel the facts from this honorable Tribunal
Facts: -
1. That éppellant ‘was recruited as Mineral Guard (BPS-01) on 28/10/2014 in this
Department.
2. No Comments. As pertain to record
3. Mr. Shahid Hussain Mineral Guard was directed vide this office order No.

752/MDW/MR/Establishment file dated 01/07/2020 to perform duty round the clock at
- Jaganath, Adnan Talao, Sher Dara, Mir Alj, Ismaila, Adina, Kalo Khan District Swabi
(copy of office order enclosed as Annex-A). It is correct that respondent No. 1&2 paid
surf)rise visit to Jaganath District Swabi on 10/07/2020 énd the appellant was found

absent from his duty.

4. Correct to the extent that at the time of visiting of the respondent No. 1 & 2, illegal mining

was continued in J aganath, District Swabi. The rest of para is subject to proof.

5. Correct to the extent that on 10/07/2020, the day on which the respondent No. 01 & 02

visited Jaganath; Adnan Talao, District Swabi, the appellant lodged Marasallas in Police

Station Yar Hussain, District Swabi (Copies of Murasallas are enclosed as Annex-B
& Q).
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v 6. Incorrect. As stated in para-3 that on surprise visit of High ups, the appellant along with other . ° R )
Mineral Guards were absent from the site. : {)

7. As stated in para 05 above. _

\

&

8. Murasalla against Shakil and Asif \(offenders) were registered by Kashif Mineral Guard
while Mr. Hussain Aﬁmad, Mr. Shahid Hussain and Hilal Ahmad are witness. The other
Murasllas was regisfered by Hussain Ahmad and Shahid Hussain; Hilal Ahmad other
Kashif were witnessed. . L
9. Correct to the extent that the day of occurrence was F riday 10/07_/2020. .
10. Correct to the' extent that Show Cause Notices were issued to Mireral Guards namely
Mr. Shahid Hussain, Hussain Ahmad, Hilal Ahmad and Kashif o'n. 1 3/07)2020 on account
of failure to control illegal mining/transportation, absent from the site despite the fact
. that considerable time was spent on the site by high ups i.e the then Secretary Mineral
. Development and Director General Mines & Mineral and non performing of duties which
is misconduct an inefficiency on the part of all these four Mineral Guards, they submitted
their reply on 20/07/2020.

I'1. The appellant was given an opportunity for personal hearing on 27/07/2020 however, he
could not have satisfied the Competent- Authority.

12. Correct to the extent that the Competent Authority in exercise of power under 4(1) (b)
(i) of Khyber Pakhtunkhwa Civil Servant Efficiency & Discipline Rules-2011 imposed .
major penalty of “Removal from Service” Mineral Guards on 27/07/2020.

13. Correct to the extent that all Mineral Guards preferred appeals before the Appellate
Authority i.e Secretary Minerals Development Department which were rejected on
08/02/2021.

14. No comments.

Grounds: -
A. Incorrect, the Appellant was found absent from the area Jaganath District Swabi.

AHowever, Marasalla have been registered by the appellants in Police Station Yar Hussain.

- B. Subject to proof and pertained to record at the day and time of visit by réspondent No. 1 &

2. The appellant/appellants were found absent from the site.

O

Incorrect, hence denied. »

D. The distance between Jaganath and Police Station Yar Hussain is about 5 Kilometers but
motor bike was used and therefore there is no excuse in respect of distance, however it 1s
correct that the occurrence day was F riday.

E. Incorrect, the order dated: 27/07/2020 and 08/02/2020 is in accordance with law and facts,

F. The Appellants/Applicants were found absent at site visited by Respondent No. 01 and 02. |
Therefore, the orde; removal from service was issued in accordance with law.

G. Correct to the extent that two Marasallas were registered in Police Station Yar Hussain by

appellants. However, the removal order was issued due to absence from the site.

Subject to proof.

The respondents passed the removal from service order in accordance with law and rules.
Incorrect, hence denied the removal from service is based on facts,

NS T

No comments.
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dismissed with cost, please.

' Directopem Mineral _5‘
Khyber Pakhtunkhwa, Peshawar, 3
(Respondent No. 1)

( Assistant Director

Mineral Development, Mardan
(Respondent No. 3)

Assistant Director

Mineral Development, Swabi
. (Respondent No. 4)
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A N L Orncr: OrTie. -
A : ASSISTANT DIRECTOR MINERAL DEVELOPML'NMMRDAN _ g
‘\ Addrm. Center Colony Nedr Jamia Masjtd Muqam Chowk District Mardan. Tel: No. 0937-9230506 i
N : s, ‘ ‘ L 7 7 { | :
o._______,_____mmu/Mn/L'szaw;sf.mcm Fite o Dated-'_.../..__ﬂm '

-y orncc onm:R

In pnrtml modlﬁcation of thls ofﬁce order dntcd 01/07/2020 Mr. .

. Hussaxn Ahmad Mmeral Guurd of this office i is hercby directed 1o perform duly round
clock at JaganutlAdnan Talao & Sher Dara!er Ali Ismala, Adina, Kalo Khan District
Swab: with the already depmed Mineral Guards to curb un-atithorize mmmg and take Sk

" legal action as per Act. - '

]
!
!
|
[
|

Copyto: -
: 1. The Darector Gencral Mlnes and Mmeral I\hybcr Pakhtunkh

information, please.
2 Mr. Mamnoon Khan Roynlty Inspector for information.
: 3. Muhammad Afif Khan RS1 for, information.
/ 4. Mr. Hussain Ahmad Mmeml Gunrd of this office for comp!mn

. Assistant Dlrcctor (’l‘eeb)
5:__ er . — . Mineral Development Mardan
Endst: No.. Il\iDWIl\‘lR!Eslnbllsbmcnt Dated: 172020 . ¥
wa Peshawar for .

ASsEstant Director (Tech) -
Mineral Development Mardan
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