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I7!'"0ct_,:2d22 None present’on behalf of the appellant. Mr. Muhammad 

Riaz Khan Paindakhel, Asstt. AG for the respondents present.

Notices e issued to appellant and his counsel for the next 

date. To come up for arguments on 15.11.2022 before the D.B at 

camp court, Abbottabad.

(Kalim Arshad Khan) 
Chairman(Fareeha Paul) 

IVIember(E)

15^'^ Noy 2022 Appellant in 

Adeel Butt, Addl:
person present. Mr. Muhammad 

AG for respondents present.

Appellant seeks adjournment 
his learned counsel the 

today. Last chance is ei

on the ground that 
appellant is not available for

given to the appellant to argue the
case on the next date failing which the case will be
decided on the available record without the 

To come up for arguments
arguments, 

on 14.12.2022 before D.B at
camp court Abbottabad.

(Salah Ud Din) 
Member (Judicial) (Kalim Arshad Khan) 

Chairman
Camp Court Abbottabad
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vService Appeal No. 353/2019n

present. Mr.Clerk of learned counsel for the appellant

Section Officer (Litigation) alongwith Mr.
^20.04,.20:22-

Naseeb Khan,
Muhammad Adeel Butt, Additional Advocate General for official

respondents No. 1 to 3, 7 & 8 present. Syed Iltaf Hussain, 

Advocate on behalf of respondents No. 4 to 6 present. .

Clerk of learned counsel for the appellant requested for 

the ground that learned counsel for theadjournment on 

appellant is unable to appear before the Tribunal today due to

illness of his mother. Adjourned. Last opportunity given. To

14.06.2022 before thfe D.B at Campcome up for arguments on 

Court Abbottabad.
/

A (Salah-ud-Din)
Member(3)

Camp Court Abbottabad

(Rozina Rehman) 
Member (J)

Camp Court Abbottabad

14.06.2022 Nemo for appellant. Lawyers are on general strike.

Muhammad Adeel Butt, learned Additional Advocate General for 

respondents present.

Notice..,be issued to appellant/counsel for 15.08.2022 for 

arguments before D.B at Camp Court, Abbottabad.

V.
(Rozina Rehman) 

Member (J) 
Camp Court, A/Abad

(Fareeha Paul)
Member (E)

Camp Court, A/Abad ' , ■

-,■’4-
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Clerk of learned counsel fpr.the^appeHant pre.sen't. Mr/'Asif; 

Masood All Shah, Deputy District Attorney for the respondents ■' 

present. . ‘

21.12.-2G21- .

Clerk of learned counsel- for the. appellant stated that 

learned counsel.for the appellant is unable to attend the Tribunal' 

today due to strike of Lawyers. Adjourned. ■ To' come up for 

arguments on 21.01.2022 before the- D.B at Camp Court 

Abbottabad.

\,\

7
(Salah-ud-Din) ,■ 

M.ember^CJ) 
Camp; Court A/Abad

(Mian Muhammad) 
Member (E) 

Camp.Court A/Abad

21.01.2022 Learned counsel for the appellant present. Mr. Kabirullah 

. Khattak, Additional Advocate General for the respondents 

present.

Learned counsel for the appellant requested for 

adjournment on the ground that he has not made preparation 

for arguments. Adjourned. To come up for arguments on 

20.04.2022 before the D.B at Camp Court Abbottabad.

■A

(Rozina Rehman) 
Member (J)

Camp Court A/Abad

(Salah-ud-Din) - 
Member (J)

Camp Court AMbad /

’i
• ■V’
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Due to COVID-t9, the case isV.adjourned for-the # ■ 

same on \8.02.2021 before D.B
Zi.01.2021

7

■ ‘ A
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READER

Junior counsel for appellant present.18.02.2021:

Noor Zaman Khattak learned District-Attorney for 

respondents present.

Former made a request for adjournment as senibr 

counsel for appellant is not available today. Adjourned. To come 

up for arguments on 14.06.2021 before D.B at Camp .Court, 

Abbottabad.

(Rozina Rehman) 

Member(J) 

Camp Court, A/Abad

(Atiq ur Rehman Wazir); 
Member (E)

Camp Court, A/Abad ^ i-■■

• i
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Due to cancellation of tour, Bench is not available. Therefore 

case is adjourned to 28.09.'2021 for the same as before.

14.06.2021

1 I I

Reader

Counsel for appellant present. ; '

Muhammad Rasheed, -learned Deputy District Attorney 

present.

28.09.2021
. 'i

.. ;

Former made a request for adjournment. Request is 

accorded. To come up for arguments on 21.12.2021. before 

D.B at Camp Court, Abbottabad.
A

ChaifmarC'^ 
Camp Court, A/Abad

(Rozina Rehman) 
Member(J)

Camp Court, A/Abad

i r
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19.11.2020 Counsel for the appellant is present. Mr. Muhammad 

Riaz Khan Paindakhel, Asst: AG alongwith Mr. M. Ishfaq, 

Assistant for respondents are present.

Learned counsel for the appellant requests for 

adjournment as he has not prepared the brief

Adjourned to 21.01.2021 for arguments before D.B at 

camp co\m Abqottabad. (T
.-V I'-i

\
7(

%(Mian Muhammj 
Member(E)

(Muhammad'damal Khan) 
Member(J)

Camp Court Abbottabad

%
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Due to covid ,19 case to come up for the same on / 

at camp court abbottabad.

/

Reader

Due to summer vacation case to come up for the same on / / 

at camp court abbottabad.\ ! lyO

Appellant has not forth come despite making of repeated 

calls at different interval and the last cal in this regard was 

made on 12:10 PM. Mr. Usman Ghani, District Attorney 

alongwith Mr. Sajid Saleem, Advocate for respondents present.

• 16.09.2020

The last two adjournments were made on the basis of 

note Reader due to spread of disease of Covid-19, therefore, in 

the circumstances we deem^: it appropriate to issue notice to 

the appellant as, well as his respective counsel.

Adjourned to 19. J 1.2020 for arguments before D.B at
r--Peshawar.

V
(Muhammad Jamati 

Member
Camp Court A/Abad

(Mian Muhammad) 
Member(E)

b
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17.12.2019 Junior counsel for the appellant and Mr. Ziaullah, Deputy 

District Attorney alongwith Mr. Sajid, Superintendent for

respondent No. 1 present. Junior counsel for the^appellant 

requested, for adjournment on the ground that learned senior 

counsel for the appellant has gone to Swat and cannot attend the 

Tribunal today. Adjourned to 22.01.2020 for rejoinder and 

arguments before D.B at Camp Court Abbottabad.

(M. Amin Khan Kundi) 
Member

Camp Court Abbottabad

(Hussain Shah) 
.Member

Camp Court Abbottabad

22.01.2020' None for. the\ appellant present. Mr. Ziaullah, DDA
. T ^

-alongwith Mr. Sohail Alnnad ’ Zeb,
\

A. ■
Assistant and Mr. 

Muhammad Ishfaq, Legal Officer for the respondents present. 

Due to general strike of the bar on the call of Khyber

PakLtunkhwa-Bar;Council,,the-case is adjourned. To come up 

for further prdceedings/arguments on 18.02.2020 before D.B at 

'Gamp couiT Abbottabad. Appellant be pul on notice for the date 

fixed.

'«. &

*

ember Member
Camp Court A/Abad
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No one present on behalf of appellant. Syed Altaf 

Hussain Shah Advocate present and submitted written
19.08.2019

reply/comments alongwith wakalat nama in tavor ot the

respondents No.4 to 6 & 8. Written reply on behalf of
submitted. Muhammadremaining respondents not 

Shameem SO representative of respondent No.7 present

and seeks time to furnish written reply/comments. No 

present on behalf of respondents Np.l to 3. Notice be 

issued to respondents No.l to3 with direction to furnish 

written reply/comnients. Adjourn. To come up for written 

reply/comments on behalf of respondents No.l to 3 & 7 

on 21.10.2019 before S.B at Camp Court, Abbottabad.

one

k^M^mber
Appellant present in personP^W.%Mfe^^teni, District 

Attorney present. Mr. Muhammad Shamim, SO for respondents No.l, 

2, 3 and 7 present and submitted parawise comments on behalf of the 

said respondents which are placed on record. Other respondents have 

already submitted their parawise comments. To come up for rejoinder 

if any, and arguments on 17.12.2019 before the D.B at Camp Court, 

Abbottabad.

21.10.2019

member
Camp court, A/Abad
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24.05.2019, Counsel for the appellant Muhammad Javed present. 

Preliminary arguments heard. It was contended by learned counsel 

fctheappenant
' • --^ BkmentaFy and Secondary Education Abbottabad as Assistant

Secretary. It was further contended that after retirement, the 

respondent-department issued ' letter/order dated 24.04.2018 

wherein it was ordered that Rs. 398197.41 to be recovered from 

the appellant on the basis of wrong pay fixation. The appellant 

field departmental appeal on 03.06.2018 but the same was not 

decided within the statutory period therefore, the appellant filed 

;;Writ Petition on 01.07.2018 which was disposed of vide order 

dated 19.02.2019 hence, the present service appeal on 11.03.2019. 

Learned counsel for the appellant contended that before the

that the appellant was serving in

impugned order neither any inquiry was conducted by the 

respondent-department nor the appellant was provided 

opportunity of personal hearing and defence. It was further
V

contended that the respondent-department was also not competent 

to issue the impugned order of recovery against the appellant 

the basis of locus Potentia. In this regard he also relied on PLD 

1992 Supreme Court 207. It was further contended that the appeal 

pertain to financial matter therefore, limitation does not 

against the appellant therefore, the impugned order is illegal and 

liable to be set-aside.

on

run

The contention raised by the learned counsel for the 

appellant need consideration. The appeal is admitted for regular 

hearing subject to all legal objections. The appellant is directed to 

deposit security and process fee within 10 days thereafter, notice 

be issued to the respondents for written reply/comments for 

19.08.2019 before S.B at Camp Court Abbottabad.

(Muhammad Amin Khan Kundi) 
Member

Camp Court Abbottabad
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Form- A

FORM OF ORDER SHEET
Court ofj.

353/2019Case No.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of Mr. Muhammad Javed presented today by Malik 

Muhammad Waseem Advocate may be entered in the Institution 

Register and put up to the Worthy Chairman(for proper order please.

11/03/2019-' “1-

REGISTRA^

1 - (9 This case is entrusted to touring S. Bench at A.Abad for 

preliminary hearing to be put up there on , 0 | ^
(72-

r-CHAIRMAN

\

.;:_j
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Junior counsel for appellant present18.02.2021 i
:

Noor Zaman Khattak learned District Attorney for 

respondents present. ■ r

■ i
Former made a request for adjournment as senior

counsel for appellant is not available today. Adjourned. To come 

up for arguments on 14.06.2021 before D.B at Camp Court, 
Abbottabad.

' :(Atiq ur Rehman Wazir) 
Member (E)

, Camp Court, A/Abad ^

:; (Rozina Rehman) 

Member(J)
Ca m p Court, ^ A/Abad

t:

■i. p/. Ai: :ij••ol

;
;:

; Due to caneellation of tour, Bench is not available. Therefore,14.06.2021 :•

case is adjourned to 28.09.2021 for the same as before.

•■..0: ti.

Reader
i

28.09.2021 Counsel for appellant present.

Muhammad Rasheed, learned Deputy District Attorney 

present.
' ^

{

t

Former made a request for adjournment. Request is 

accorded. To come up for arguments on 21.12.2021 before 

D.B at Camp Court, Abbottabad.«

. (Rozina Rehman) 
Member(J)

Camp Court, A/Abad

Chairman
Camp Court, A/Abad

\
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Appellant has not forth come despite making of repeated 

calls at different interval and the last cal in this regard was 

made on 12:10 PM. Mr. Usman Ghani, District Attorney 

alongwith Mr. Sajid Saleem, Advocate for respondents present.

The last two adjournments were made on the basis of 

note Reader due to spread of disease of Covid-19, therefore, in 

the circumstances we deemed it appropriate to issue notice to 

the appellant as well as his respective counsel.

16.09.2020

Adjourned to 19.11.2020 for arguments before D.B at

Peshawar.

(Muhammad Jamal) 
Member

Camp Court A/Abad

(Mian Muhammad) 
Member(E)

Counsel for the appellant is present. Mr. Muhammad 

Riaz Khan Paindakhel, Asst; AG alongwith Mr. M. Ishfaq, 

Assistant for respondents are present.

19.11.2020
■X

Learned counsel for the appellant requests for 

adjournment as he has not prepared the brief.

Adjourned to 21.01.2021 for arguments before D.B at 

camp court Abbottabad.

(Muhammad Jamal Khan) 
Member(J)

Camp Court Abbottabad

(Mian Muhammad) 
Member(E)



f
BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No. 3-^,^ ^2019

Muhammad Javed, Ex-Assistant Secretary Academic, Board of Intermediate 
& Secondary Education, Abbottabad.

....APPELLANT
VERSUS

Director, Local Fund Audit Department, Government of Khyber 

Pakhtunkhwa, Peshawar & others.
...RESPONDENTS

SERVICE APPEAL

INDEX
S'. # Description Page # Annexures

Service appeal alongwith affidavit1. 1 to 11
Copies of certificate of SSC and appointment 
letter

2. “A” & “B”

3. Copy of Promotion letter i“C”

4. Copy of Intermediate certificate, order of 

one advance increment by ^SE & 

Notification^
07/01/1993 for another advance increment

“D” “E”,
&

Government dated !

5. Copy of Government Notification 

No.FD(PRC)l-l/89 dated 11/08/1991" & 

BISE
increments”.

“G” & “H
9

calendar regarding advance t-.'

6. Copy of the impugned letter “I”
No.LPI(29)10-2/50J dated 13/06/2017

7. Copy of the impugned letter
8. Copy of application and letter No.l 13 “K” & “L”
9. Attested Copy of writ petition and order 

dated 19/02/2019
“M” & “N

10. Wakalatnama

...APPELLANT
Through;

Dated: /2019

(MALIK MUHAMMAD WASEEM) 
Advocate High Court, Abbottabad

ii'



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No. -A2019

Muhammad Javed, Ex-Assistant Secretary Academic, Board of Intermediate 
& Secondary Education, Abbottabad.

....APPELLANT

VERSUS

1. Director, Local Fund Audit Department, Government of Khyber 
Pakhtunkhwa, Peshawar.

2. Assistant Director, (HQ) Local Fund Audit Department, Government 
of Khyber Pakhtunkhwa, Peshawar.

3. Auditor, (pension Incharge) Local Fund Audit Department, 
Government of Khyber Pakhtunkhwa, Benevolent Fund Building, 
Peshawar Cantt.

,4. Board of Intermediate & Secondary Education, Abbottabad through 
it’s Chairman.

5. Chairman, 
Abbottabad.

Board of Intermediate & Secondary Education,

6. Secretary, Board of Intermediate & Secondary Education, 
Abbottabad.

7. Secretary, to the Govt, of KPK, Finance Department, Civil Secretariat, 
Peshawar.

8. Establishment Officer Board of Intermediate <& Secondary Education, 
Abbottabad. ■ .

...RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF

. SERVICE TRIBUNAL ACT 1974 FOR

DECLARATION TO THE EFFECT THAT THE

IMPUGNED AND SO-CALLED RECOVERY
■> ■jfs

■ "#

-•r •T



ORDERS PASSED AND ACTIONS TAI<CEN

THERE UNDER I.E LETTER

NO.LPI(29)10.2/503 DATED 13/06/2017 BY

RESPONDENT N0.2 AND ENDST NO:

16/A/24/ESTT/BISE/ATD DATED: 24/04/2018

BY RESPONDENT N0.6 (BOTH IMPUGNED)

ARE ILLEGAL, UNLAWFUL, AGAINST THE

LAW, FACTS AND CIRCUMSTANCES, ARE

INEFFECTIVE UPON THE RIGHTS OF

PRESENT APPELLANT.

PRAYER: ON THE ACCEPTANCE OF THE t

. INSTANT APPEAL, THE IMPUGNED AND SO-

CALLED RECOVERY ORDERS PASSED AND

ACTIONS TAKEN THERE UNDER I.E LETTER

NO.LPI(29) 10.2/503 DATED 13/06/2017 BY

RESPONDENT N0.2 AND ENDST NO:

'16/A/24/ESTT/BISE/ATD DATED: 24/04/2018

BY RESPONDENT N0.6 (BOTH IMPUGNED)

MAY PLEASE BE DECLARED AB-INITIO

NULL AND VOID, ULTRA VIRES,

DISCRIMINATORY, UNCONSTITUTIONAL,

ILLEGAL, WITHOUT LAWFUL AUTHORITY

AND OF NO LEGAL AND BINDING EFFECTS

ON THE RIGHTS OF THE APPELLANT AND

-'s
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CONSEQUENTLY, THE ILLEGAL AND.

UNJUSTIFIED, SUM RECOVERED FROM THE

APPELLANT MAY PLEASE BE ORDERED TO

BE RETURNED TO THE APPELLANT. ANY

OTHER APPROPRIATE RELIEF UNDER THE

PECULIAR CIRCUMSTANCES OF THE CASE,

NOT SPECIFICALLY PRAYED FOR, MAY

ALSO BE AWARDED IN FAVOR OF THE '

APPELLANT.

Respectfully Sheweth;

The brief facts given rise to the instant service

appeal are as under:-

1. That the appellant was appointed as a junior

clerk in Board of Intermediate and Secondary

Education, Peshawar on 02/07/1977, on the

basis of having an educational qualification of

SSC. (Certificate of SSC and appointment letter

is Annexure “A” and “B” respectively).

2. That in the year 1983, vide order 248, the

appellant was promoted to the post of Senior

ata



Clerk on the basis of seniority cum fitness.:-■““s'

■i-J

(Promotion letter is annexed as annexure “C”)

3. That in the year 1987, appellant improved his

educational qualification by passing his

intermediate examination, on the basis of

which, he was accorded one advance increment

as per Board Calendar, Chapter XXIX, Para 01,

page 320 in the year 1989 and later on, second

qualification increment was ^ awarded with

effect from 01/06/1991 as per provincial

Government Notification No.FD(PRC) 1-1/89

dated 11/08/1991, vide office order 57 of dated

07/01/1993. (Intermediate certificate, order of

one advance increment by BISE & Government

Notification of dated 07/01/1993 . for another
r

advance increment are annexed as Annexure

“D” “E” & “F” whereas the Government

Notification & BISE calendar regarding

advance increments are annexed as Annexure

“G” & “H”.

4. That the sanctions of both the Notifications, one

by BISE and the other by the Government were

a



duly endorsed by the LFA department while

carrying out their external annual audit.

5. That at the time of appellant’s superannuation,

a few objections were raised by respondent

No.2, rest were removed except the one, that

one of the accorded advance increments was

beyond rights and is liable to be recovered from

the appellant. (Copy of the impugned letter

No.LPI(29) 10-2/502 dated 13/06/2017 is

annexed as Annexure “I”)

6. That the Local Audit Fund department raised

various frivolous objections regarding the

impugned recovery of one of the above said

advance increments and in compliance of

recovery objection, deducted, an amount of

Rs.398197.41 from the pension claim of

appellant, in consequence of which, respondent

No.6 - issued a SANCTION letter Endst:

No. 16/A/24/ESTT:/BISE/ATD dated

24/04/2018 with the entries of deduction of

(Rs. 398197.41). Copy of the impugned letter is

annexed as Annexure “J”.



7. That the appellant preferred an application to

the chairman RISE, Abbottabad on 20/06/2018

to re-consider the matter according to law and

in response received a letter No 113, dated

30/07/2018 by the Secretary BISE,'Abbottabad,

refusing the request of the appellant with

reference to a letter No LPI/(29)10.2/889, dated

30/10/17 of LFA department, (impugned) of

respondent No.2. Copy of application and letter

No. 113 are annexed as Annexure “K” & “L”

respectively.

8. That prior here to, the present appellant filed

writ petition No. 106NA/2018, before the

Honourable Peshawar High Court, Abbottabad

Bench, in which the Honourable High Court

very kindly pleased to direct the appellant to

approach the competent forum for redressal of

his grievance vide order dated 19/02/2019.

Attested Copy of writ petition and order dated

19/02/2019 is annexed as Annexure “M” &

“N”.

'C'

r-".
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9. That now the appellant assails both the above

said impugned orders inter-alia, on the

following grounds amongst others:-

GRQUNDS; -

a) That the orders passed and actions taken

there under by the respondents regarding

recovery of one advance increment 'are in

violation of the provisions of the

Constitution, illegal, perverse, against the

norms of justice, coram-non-judice, without

jurisdiction and against the law and statute,

ab-initio unlawful and without lawful

authority and ineffective upon the rights of

the appellant.

b) That this Honorable Tribunal and the

Honorable Apex court have been generously

allowing alike appeals throughout the 

judicial history of .the country.



i •
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That the Apex Supreme Court of Pakistan inc)

its decision sighted in “PLD 1992 Supreme

Court 2Q7” held that:-.

Locus Potentia—Principle of—

Recovery of amount paid on basis of

incorrect order and the recipient had

received same on a bonafide belief that he

•was entitled to it—payer was not entitled to

recover the amount from the payee during

the period when incorrect order remain in

the field and principle of locus potentia

would be applicable to the case.

That as per section 21 of General Clauses

Act vested right accrued to a citizen, can not

be taken away through subsequent circular.

c) That the Constitution of Islamic Republic of

Pakistan provides equal opportunities to

every citizen and guarantees that everyone

should be treated fairly, equitably and

according to law.



£?-v.r

That the appellant deserves to be treated inf)

the same • way as the Constitution and the

prevailing law of the country provides and

the accrued rights, once availed by the

appellant should not be taken away through

subsequent orders.

g) That the rights of appellant are protected and

guaranteed under Art 4 and 25 of the

Constitution of Islamic Republic of

Pakistan.

• \

h) That the appellant has got no other

efficacious/ alternate remedy except to

invoke the jurisdiction, of this Honourable

Tribunal through the instant appeal.

It is therefore, most respectfully prayed that under

the peculiar circumstances, by accepting the instant

constitutional service appeal, the impugned and so called

recovery orders, i.e.; Letter No.LPI(29)l0.2/503 dated

13/06/2017 by respondent No 2 and Endst: No:

16/A/24/ESTT/BISE/ATD Dated: 24/04/2018 by

a
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respondent No 5 (both impugned) made and actions

taken there under may be declared void-ab-initio, null,

ultra vires, un-constitutional, illegal, against law and

repugnant, discriminatory, without lawful authority and

of no legal and binding effects on the rights of the

appellant and also in utter violation of the Constitution of

Islamic Republic of Pakistan and judgments of the

superior courts. The illegal and unjustified sum recovered

from the appellant may please be ordered to be returned

to the appellant. Any other appropriate relief under the

peculiar circumstance of the case, not specifically prayed

for, may also be awarded in favor of the appellant.

• ...APPELLANT
Through;

Dated: /2019

(MALIK MUHAMMAD WASEEM) 
Advocate High Court, Abbottabad

VERIFICATION:-

Verified on oath that the contents of foregoing service appeal are true and 

correct to the best of my knowledge and belief and nothing has been 

concealed therein from this Honourable Court.
fi

...APPELL



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

•A/2019Service Appeal No.

Muhammad Javed, Ex-Assistant Secretary Academic, Board of Intermediate 
& Secondary Education, Abbottabad.

....APPELLANT

VERSUS

Director, Local Fund Audit Department, Government of Khyber 

Pakhtunkhwa, Peshawar & others.

...RESPONDENTS

SERVICE APPEAL
j

AFFIDAVIT

Muhammad Javed, Ex-Assistant Secretary Academic, Board of

Intermediate & Secondary Education, Abbottabad, do hereby solemnly

affirm and declare that the contents of foregoing service appeal are true and

correct to the best of my knowledge and belief and nothing has been

concealed therein froni this Honourable Court. ;

/

1
!
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PESHAWAR, N.W.KP. (PAKISTAN)

. -

■

^ecpnbacp B>cftool CertificaJ: ^xaminattcn
SESSION 1976 (ANNUAL)

mmWM

mlfc|i
^ «l. til
:|a,f WDoug.te.o^
flljl and c resident o~f ^

■%i.\iiij - I'os passed ..the SECONDARY SCHOOL CERTiFiCATE EXAMiNATjON of ■ ;■
the Board of Intermediate and Secondary 'Education, Peshawar held in March/April, 1976 p;::i' 

^ private candidate. He/She obtained ' 3o6 ' - ' Morks out of 900/1000^^ :]'

and has been placed in Grade

Ms iiti
.irMU ■
■4ii

■;

t\ • m-w ..5i •

AND FOUND

■'.■

5•r» m'h -v-.'-.. •.

This is to certify that ; K=OH.-:,MM.-i d xJaVED ■

• [VK^H i-HrU n •
H;i ZARA Pi STr'iCT. ::

. t

] KEPRESENTh^KitFAlR)

• The candidate passed in the following Subjects : ; ' ‘

■ H I -:>TuRY_______ _____

G r hi P \-f •!•)-! p:,M A T I Y' ■•ii
/. English :)!7. -Art,
2. Urdu

3. Islamiyat
':■ {V
‘ I-

’v-v '

. Dote of b/rth according to admission form is 
one thousand n/ne hundred and Fi fty-Sfvfm

-il-n RTEFNTH
' )•

i'SiA, §mi I
■t '4
i -•'

Ifc ■

mif
#if

y|'?
Y •

% Itt3
V ■' :• V

SECRETARYSMi ' *5th July, 1976mww^^
Asstt. Secr^^ry \0y --

This certificate is issued u'/thout alteration or erasure;

i
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CHAPTERXXIX ■ ^ ' him „ . ' ' ' • ' '■ ■• T
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GOVf:"OrKHYBER PAJUITUNKHWA, ' 
LOCAL FUND. AUDIT DEPARTMENT,

. PESHAV/AR.

. NO.LPF(29)iQ.2/_
Dated Peshawar the /3 / /2017

Tlie Secretary,
• Board of Intenne'diate &Becoadary Education, 
Abbottabad. ■

Subject: - PENSION CASE ’BA -K/O -.MUHAMMAD ' JAVED EX-ASSTT:
SECIOSTARY B-17. •

F? ■Please refer to your memo No. 54-Estt/'BISE/ATD dated 19-5-2017 oit the
subject cited above.

I
According to the Seivices & General Administration (Regula.tibn) Wing letter 

No.SOSR-I(S&GAD)l-29/75(V61-I) dated ' G4-9-1991, retrospective 

permissible. In the instant case the-incumbent was promoted from retrospective effect to B-16 
i.e. from 1-6-1995 vide office order No.108 dated 26-6rl995 which is irregular and needs 
recovery. . ' . .

promotion is ‘ not

The employee was not entitled for the grant of 2 advance increments on 
qualification of F.A being a Senior Clerk,, which he was granted w.e.f 20.-1M989 and 
1-6-1991 in light of Finance Deptt’s letter No.FD(SR-I)2-145/97/Vol-V and No.FD(SR.V)2- ■ 

145/98 dated 14-3-1998 and 31-8-1999 respectively, being tv/o way of selection of Senior 
Clerk-on direct recruitment and promotion among the. Junior Ciqrk as per Board Calendar.

1 hei eiore correct pay fixation may be recorded, -in the service book and excess payment may be 
worked out and intimated for adjustment-fi-om the pension claim'

According to the upgradation policy 2010, personal upgradation granted due to 
hardship case to those employee who do not have further promotion Chances and have stayed - 

one position for a reasonably long time, in the instant case the incumbent has been granted' 
personal upgradation from B-16 to B-17 as Siti^eriiitendent \tce.f 2-12-2012 vide office order' 

No.l5/A/03/Estt/02-i0 dated 2-10-2012 whereas according to para-I (C) of Chapter XXVHI of 

the Board Calendar, 2/3 posts of Assistant Secretary / Assistant Controller B-17 is to be filled 

thmugh promoiion fiom next iev^er grade in ihe cadre on seniority cum merit. "

Beside above he has also been granted promotion'as Assistant Secretary B-17 
■w.e.f 19-4-2017 in conformifiy of the above rules, thus the incumbent

f.

• ' on

was not entified for tlie
grant of personal upgradation w.e.f 2-12-2012, pay fixation may, be correct accordi.ngly. In this 

reference audit para No.420 of audit report for 2015-16 already taken which is still stand. .1
.c ■

Service book along^Aith persomd file are returned herevfith.

Enel: (As Above)
(WV

ASSISTAItXP^iiECTm (HO)-, 
LOCAL FUIW ^DITDmARTMENT, 

0IYBER PAKHTUNIG-IWA, 
PESHAWAR. .

A
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Xho- officer' .concerned 
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ofpeusioii application form.
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action to tlie;
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Dated:

To

i\'Ir. Modammad Javed

(Ex-Assistaat Secretary BISE Abboltabad.) .

Village Dobatber, Distidct Abbottabad.

RECOVERY OF V^RONG PAY FIXATION FROM PENSION CLAIM ON 

ACCOUNT OF 2 ADVANCE INCREMENTS OF OUALIFICATXOR FOR THE .

•Subject:
\

PERIOD 20-11-1.989 TO 12-05-2017.

Please refer, to your application dated 20-06-20,18 for reconsideration of the ' 
Recovered Amount of Rs.3,98,197.41 fi-om Pension Claim. , , • •

In tills regard it is stated that this office had already referred the matter to Local fund 
Audit Department vide tliis office letter'No.34-ESTT/BISE/ATD, Dated 25-09-2017 (Copy ■

. Attached), v/herein it was claiified to the LFA Department in Para (2), tiiat “the officer was entitled 
for first advance increment in the year 1989 as.per Board Calendai-.Chapter XXIX, para 01, page 320 
(Copy Enclosed). Second qualiification increment was awarded w.e.f 01-06-1991 on the basis of • 
Provincial Govt NotiEGationNo.fD(PRC) 1-1/91, Dated 11-08-1991”.

In response vide letter No. LPI 7(29)10.2/889, Dated Peshawar, 30-10-2017 (Copy 
attached), tire LFA Department did not agree to otn reply and reiterated to recover tiie subject 

amoimt.

t

;\/iVSecfetai'y^
BISE Abbottabad ^

Copy to :-
1. PS to Chaiiinan BISE Abbottabad. .

—Sd— 
Secretary 

BISE Abbottabad



(\
To"- •Y's'y'<2-;c.^.a^

The Chairman 
BISE Abbottabad.

APPLSCATiON FOR RECONSiDERATiON ' CASE- ..OF 
RECOVERY AMOUMTiMG TO RS. 393197.41 AS POINTED 

' OUT BY THE LFA DEPARTiViENT VIDE SlS LETTER' 
' LPK29)10-2/503 DATED 13/06/2017., ■

■■j

Subject:
i

i!

Through: ' Proper Channel. ■

Respected-Sir,

With due reverence, the under signed submit as under;

i. That I was appointed as a junior clerk in.BISE Peshawar on 02/07/1977 
and at the time of recruitment 1 was matriculate.;

ii. That vide order 248 dated 1983, I was promoted to-the post of senior 

clerk on the basis of seniority cum fitness.

ill. That in the year 1987 I had improved my qualification and i was' 
accorded one advance increment as per Board rules; but later on as per 
the Govt notification 1 was accorded one more advance increment vide 
office order 57 dated 07/01/1993. (Letter annexed)., 

iv. Worth mentioning that the same sanction and notification was duly 
endorsed by the.LFA department while canying out their external annual 

audit.

Astonishingly at the time of superannuation, it has been pointed out that 
one advance increment accorded is unjustified, unlawful and is liable to 

be recovered a'Sum of Rs. 398197.41/-. 
vi. That the Local Audit Fund audit department raises various objection, 

Yi/hich were meet out being devoid of merit, which tantamount that their, 

objections are unjustified, however, in-compliance of recovery objectio.n, 
Rs. 398197:41/- has been deducted "hence, it is'requested that, the ■ 

same matter is taken up with the department to meet the ends of justice 

and my case may please be re-considered, syrnpatheticaily.

All the relevant record is annexed, herewith for consideration and 

ciarification please;

I
i
? -I
7 •

V.

ISI

i .
; I

Yours truly,

. IViihammaS'^^wed 
Ex-Assistant Secretary Acadertric • 

BISE Abbottabad
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Muhammad Javed, Ex-Assistant Secretary Academic,>Bqard,.,ofifitfermediate 
& Secondary Education, Abbottabad.

9
*' I •,

.PETITIONER

VERSUS

1. Director, Local Fund Audit Department, Government of Khyber 
Pakhtunkhwa, Peshawar. ;

\
I 2. Assistant Director, (HQ) Local Fund Audit Department, Government 

of Khyber Pakhtunkhwa, Peshawar.

3. Auditor, (pension Incharge)- Local Fund Audit Department, 
Government of Khyber Pakhtunkhwa, Benevolent Fund Building, 
Peshawar Cantt.

...i

4. Board of Intermediate Sc Secondary Education, Abbottabad through 
it’s Chairman.

5. Chairman, Board of Intermediate & Secondary Education, 
Abbottabad.

I

6. Secretary, Board of Intermediate & Secondary Education, 
Abbottabad. '

!

7. Secretary, to the Govt, of KPK, Finance Department, Civil Secretariat, 
Peshawar.

i
;

8. Establishment Officer Board of Intermediate Sc Secondary Education, 
Abbottabad.

...RESPONDENTS.

WRIT PETITION UNDER ARTICLE 199 OFi

THE CONSTITUTION OF ISLAMIC REPUBLICi

OF PAKISTAN AS AMENDED UPTO-DATE.
;

additional RKCiSTRAR 
PESHAWAia HI 

aBBOTTaBa
rl COURT 
BENCH • \

;
■I'll') p

4

High Court Atd.Bsnp if;s Peshawar
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PRAYER: -ON THE ACCEPTANCE OF THIS
:

CONSTITUTIONAL PETITION, THE

: IMPUGNED AND SO-CALLED RECOVERY

ORDERS PASSED AND ACTIONS TAKEN

THERE LNIDER , LE : LETTER
:

NO.LPr(29)10.2/503. DATED 13/06/2017 BY

RESPDT N0.2 AND ENDST NO: -

I6/A/24/ESTT/BISE/ATD DATED: 24/04/2018

BY RESPDT N0.6 (BOTH IMPUGm^ED) MAY

PLEASE BE DECLARED AB-INITIO NULL

ULTRA VIRES,AND jVOID,

DISCRIMINATORY, UNCONSTITUTIONAL,

ILLEGAL, WITHOUT LAWFUL AUTHORITY

AND OF NO LEGAL AND BINDING EFFECTS
■

ON THE RIGHTS OF THE PETITIONER AND
!

CONSEQUENTLY, - THE ILLEGAL AND

UNJUSTIFIED, SUM RECOVERED FROM THE • I

J
;■

PETITIONER MAY PLEASE BE ORDERED TO ;

BE RETURNED TO THE PETITIONER. ANY

OTHER APPROPRIATE RELIEF UNDER THE
} ■

PECULIAR CIRCUMSTANCES OF THE CASE,

NOT SPECIFICALLY PRAYED FOR,- MAY 5 .
7^

1

ADDITIONAL RKOISTRAR 
PKSHAWAa HIGH COURT

AB&o'rrABA:b bench
:

• j
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ALSO BE AWARDED IN FAVOR OF THE

PETITIONER. .

Respectfully Sheweth-;

The brief facts given rise to the instant writ

petition are as under:-.

1. That the petitioner was appointed as a junior 

Board of Intermediate and Secondary 

Education, Peshawar on 02/07/1977, on the 

basis of; having an educational qualification of 

SSC. (Certificate of SSC and appointment letter
::.i ■

are Annexure “A” and “B” respectively).

clerk in

I .

2. That in the year 1983, vide order 248, the 

petitioner; was promoted to the post of senior

clerk on ^^.the basis of, seniority cum fitness. 

(Promotion letter is annexed as annexure “C”)

'i

3. That in the year 1987, petitioner improved his 

educational qualification by passing .his 

intermediate examination, ^ on the basis of 

which, he was accorded one advance increment
i v, 'f.';



M

.r

as per Board Calendar, Chapter XXIX, Para 01, 

page 320 rn the year 1989 and later on, second^

qualification increment was awarded with

effect from 01/06/1991 as per provincial

government notification No.FD(PRC) 1-1/91 

Dated 11/08/1991, vide office order 57 of dated
;

07/01/1993. (Intermediate certificate, order of 

one advance increment by RISE & gpveimnent 

notification of dated 07/01/1993 for another

advance Increment are annexed as annexure

aE” & “F” whereas the government

notification & BISE calendar regarding 

advance increments are annexed as Annexure
;:

f

“G” & “H”.

4. That the sanctions of both the notifications 

by BISE md the other by the Government were 

duly endorsed by the LFA department while 

carrying but their external annual audit. !

5-one

i

5. That at the time of petitioner’s superannuation, 

a few objections were raised by respondent 

No.2, rest,were removed except the one, that 

one of the accorded advance increments 

beyond rights and is liable to be recovered from

was



V

,/

the petitioner. (Copy of the impugned letter

No.LPI(29)l 0-2/502 dated 13/06/2017 is ^

annexed as Annexure “T’)f

6. That the Local Audit Fund department raised 

frivolous objections regarding the
■ i

impugned^ recoveiy of one of the above said

advance , increments and . in compliance of 

recovery objection, deducted an amount of 

Rs.398197.41 &om the pension claim of

various

petitioner, in consequence of which, respondent 

No.6 issued a SANCTION letter Endst;

dated

24/04/2018 with the entries of deduction 

(Rs. 398197.41). Copy of the impugned letter is

No. 16/A/24/ESTT:/'BISE/ATD

of

annexed as Annexure “J”.

7. That the petitioner preferred an application to 

the chaimian RISE, Abbottabad on 20/06/2018 

to re-consider the matter according to law and 

in response received a letter No 113, dated 

30/07/2018 by the Secretary RISE, Abbottabad, 

refusing the request of the petitioner with 

reference to a letter No LPI/(29)10.2/889, dated

e



I

>•/
^ •

30/10/17, of LFA department, (impugned) of

respondent No,2 Copy of application and letter ’ 

No.113 are annexed as Annexure “K”; & “L” 

respectively.

•/

i

•>
8. The petitioner assails both the above said

impugned orders Annexure “I” & “J” with the

following grounds amongst others:-
;

GROUNDS: -
: I

1

a) That the orders passed and actions taken 

there under by the respondents regarding 

recovery of one advance increment in\3' \\ ■

. ■ 'iI#

violation of the provisions of the 

Constitution, illegal, perverse, against the 

norms of justice, coram-non-judice, without

c>
'V0 ^;' V

■

'“•v

jurisdiction and against the law and statute, 

ab-initio unlawful and without lawful 

authority and ineffective upon the. rights of 

the petitioner.

i.

r*i
I

.i
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i

b.) That this honorable court and the honorable

apex court have been generously allowing 

alike constitutional petitions throughout the

judicial history of the country.
*1

c) That the Apex Supreme Court of Pakistan in

its decision sighted in “PLD 1992 Supreme
r

Court 207” held that;-

Locus Peonitentiae—Principle of—

Recovery of amount paid on basis of 

incorrect order and the recipient had
;

received same on a bohafide belief that he

was entitled to it-—payer was not entitled to

recover the amount from the payee during 

the period when incorrect order 

the field and principle of locus ponitentiae 

would be applicable to the case.

remain m
i

i

■

]

;
*v

i

d). That as per section 21 of General* Clauses!

Act vested right accrued to a citizen, can not 

be taken away through subsequent circular.
I

;

f



k____

! /
/

4i.

c) That the Constitution of Islamic Republic of

Pakistan provides equal opportunities to
i

every citizen and guarantees that everyone 

should be treated fairly, equitably and

according to law.

f) That the petitioner deserves to be treated in

the same way as the Constitution and the

prevailing law of the country provides and
y,-: • ' ' ■ ■ ,

, the accrued rights, once availed by the 

petitioner should not be taken away through
V

subsequent orders.

;

i.

That the rights of petitioner are protected 

and guaranteed under Ait 4 and 25 of the

I

Constitution of Islamic Republic of
i

■•I-

Pakistan.
i

:

h) That the petitioner has got no other 

efficacious/ alternate remedy except to 

invoke; the jurisdiction of this Honorable
!

Court -through the instant constitutional

petitiori.
isENCa

i;;
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:

That; the notices have been served uponi)

respondents as per rules. (Copies of notices

along with postal receipts are annexed as

annexure “M”).

.j

j) , That the Court fee stamp paper worth Rs.500/-

is attached herewith.

It is therefore, most respectfully prayed that under

the peculiar circumstances, by accepting the instant

constitutional petition, the impugned and so called;

recovery orders, i.e.; Letter No.LPI(29)10.2/503 Dated

13/06/2017 by respdt No 2 and Endst: No:
i

16/A/24/ESTT/BISE/ATD. Dated: 24/04/2018 by respdt

No 5 (both impugned) made and actions taken there\

imder may be declared void-ab-initio, null, ultra vires.V\ W-'"S

un-constitutional, illegal, against law and repugnant.
1

discriminatory, without lawful authority and of no legal
i
i .• and binding effects on the rights of the petitioner and also
j 1

in utter violation of the Constitution of Islamic Republic

of Pakistan and judgments of the superior courts. The 

illegal and unjustified sum.recovered from the petitioner

!

j

)

may please be ordered to be returned to the petitioner.
4BBOnA,!V5'" Cf>fiKr

1
1 <

\
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Any other appi-opriate relief under 1the peculiar

circuinstance of the case, not specifically prayed for, 

also be awarded in favor of the petitioner.

may
r

:
i

;

.
Through; I

Dated: of-to /2018 1*

!
(Muhainmad Naeem Abbisi)

& I

f!.

(Jawad Hameed) 
Advocates' High Court, Abbottabad

verificatton-. /

Verified on oath that the contents of foregoing writ petition are true and 
best of my knowledge and belief and nothing has been

concealed therein from this Honourable Court.
correct to the•:

;

•»•
i

i

I.

!
;

i

I-

■V :

■ o h€>i
u

Bcrvc’d
■ i

I.

;
i

i-
t

j
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WPNo. -A/2018

Muhammad Javed, Ex-Assistant Se- 
& Secondary Education, Abbottabadcretaiy Academic, Board of Intermediate1

i
/

i'
JI '

;
VERSUS

I

Department, Government of Khyber

>
respondents

;

I, Muhammad Javed,

Intermediate & Secondaiy Education, 

affirm and declare that the 

correct to the best of

concealed therein from this Honourable Court.

i

Ex-Assistant Secretary Academic,

Abbottabad, do hereby solemnly 

contents of foregoing writ petition

I

Board of

are true and
i !\

my knowledge and belief and, nothing has been

;

I

/
/2- DEPO?^^\

s-vvf s;t

• ’.i.; • 1!•
.........................;/:\

v;;/doijyii

;
/?

lA\\ ■ 1% AAAf'-.".. •• '•,-1

-A
6'-* ‘''yjZ- •'-'•t'lt

\• I ,.ArtfSd. Bench 1

COUUT

sAvAhori

i
•MilIT/

I
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BENCH,iMW: . y:
.•l'

JC'SHEg-S^,

<C fl.

.■s^form of o:
./
/ICourt of........

Case No...... .
p'-\ V-^-....  ~ .■.•7 /

Order or other Pro%e%i%s with-Signature ofao« (s)

•? ;
;■■; iI

Date of Order of 
Proceedings

0

1 '•V

Q19.02.2019 WPNo, 1061-A/2018-:

Present: Mr. Muhammad Naeem Abbasi, Advocate, for
petitioner.

1

i'
i:

LAL JAN KHATTAK. J. Learned counsel for petitioner stated 

at the bar that he would not. press tliis writ petition 

petitioner is allowed to approach the proper forum 

seek his remedy.

I

anymore, if
i

in order to
;

:

In view of the above, the instant writ petition is
i

dismissed as not pressed, however, petitioner would be at 

liberty to approach the competent forum for redressai of his!

grievance.
i

raopv i

I l;

teSA ■

■;:

.! ■

Tahir (P.S)
Hon 'ble Justice La! Jan Khattak & H 'ble Justice Ishliaq Jbraliiiiion

■1

'i'

i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No 353/ 2019

Muhammad Javed, Ex- Assistant Secretary Academic, Board of Intermediate & Secondary 
Education, Abbottabad Appellant

VERSUS

1. Director Local Fund Audit, Govt: of Kyber PakhtunKhwa,Peshawar.
2. Assistant Director, (HQ) Local Fund Audit, Govt: of Kyber PakhtunKhwa,Peshawar.
3. Auditor (Pension Incharge) Local Fund Audit, Govt: of Kyber PakhtunKhwa, Benevolent 

Fund Building, Peshawar Cantt.
4. Board of intermediate & Secondary Education, Abbottabad through its Chairman.
5. Chairman, Board of intermediate & Secondary Education Abbottabad.
6. Secretary, Board of intermediate & Secondary Education, Abbottabad.
7. Secretary to the Govt, of Khyber Pakhtunkliwa, Finance Department, Civil Secreatariat, 

Peshawar.
8. Establisment officer Board of Intermediate & Secondary Education,

RespondentsAbbottabad

PARA WISE COMMENTS ON BEHALF OF THE DIRECTOR LOCAL FUND AUDIT
l^SPONDENT NO. 01, ASSISTANT DIRECTOR (WO) RESPONDENT NO. 02 AND

AUDITOR (PENSION INCHARGE) RESPONDENT NO. 03.

Page #AnnexureDescription Of DocumentsS#
1,2,3Para wise comment1.

4Affidavit2.
5Promotion order to Senior Clerk A

Provincial Notification regarding advance increments 
Rules for advance increments in board calendar

B,C 6 to 124.
D 135.

Minimum qualification to the post of Senior Clerk_____
Audit Para on the appellant regarding grant of irregular 
increments and personal upgradation ____________

14E •6.
15,16F7.
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TN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR<■

Service Appeal No 353/2019

Muhammad Javed, Ex- Assistant Secretary Academic, Board of Intermediate & Secondary 

Education, Abbottabad

/ ■f

/
; Appellant

VERSUS
1. DirectorLocalFund Audit, Govt: of KyberPakhtunKhwa,Peshawar;
2. Assistant Director, (HQ) Local Fund Audit, Govt: of Kyber PakhtunKhwa,Peshawar.
3. Auditor (Pension Incharge) Local Fund Audit, Govt: of Kyber PakhtunKhwa, Benevolent 

Fund Building, Peshawar Gantt.
4. Board of intermediate & Secondary Education, Abbottabad throughits Chairman. .
5. Chairman, Board of interniediate & Secondary Education Abbottabad.
6.. Secretary, Board of intermediate & Secondary Education, Abbottabad.

Secretary to the Govt, of Khyber Pakhtunkhwa, Finanee Department, Civil Secreatmat 
Peshawar-..

8. Establisment officer Board of 
Abbottabad................................... ......

7. 3 •

Intermediate & Secondary Education, 
........ ................................ ........... Respondents

Respectfully sheweth:

PttFT TMTNARY OBJECTION;

1. That the appellant is an employee of Board of Intermediate & Seeondary Education 
Abbottabad and not a civil servant hence this Honorable Service Tribunal has no 
jm-isdiction to adjudicate the matter.

2. The Board of Intermediate & Secondary Education Abbottabad is not statutory in nature 
nor.would the adoption of the Rules of Civil Service provide them such cover to make the 

instant appeal.
The appellant is neither aggrieved nor locus standi to invoke extra ordinary constitutional 
jurisdiction of this honorable court.

4. The instant appeal is not maintainable in its present form and substance and liable to be
dismissed.

5. The appeal has not come with clean hand and concealed material facts from this august, 
court.

6. The appeal of the appellant is bad in eye of law being infructuous.
7. That the appellant is esstopped by his own conduct to file the instant Writ Petition.

PARA WISE COMMENTS ON BEHALF OF THE DIRECTOR LOCAL FUND AUDIT 
RESPONDENT NO. 01, ASSISTANT DIRECTOR (H/Q) RESPONDENT NO. 02 AND

AUDITOR (PENSION INCHARGEI RESPONDENT NO. 03^

3.

1) No comments. However appellant being employee of Board of Intermediate & Secondary 

Education Abbottabad is not a civil servant.

2) No comments.

3) The appellant was not entitled to the grant of advance increments as he was promoted to
6/10/1983 vide order No. 248 (Annex A) where as thethe post of Senior Clerk on 

notification of advance- increments on the basis of higher qualification was issued on 
11/08/1991 vide Notification No.FD(PRC)r-l)8'9 (Annex B) and subsequently clarified 

vide notification No.FD(SR.V)2-145/97Woi;V dated 14/03/1998(Annex C). The rules for
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the basis of improved qualification and formula form grant of advmice increments on 
fixation of pay was also mentioned in board calendar under chapter XXIX (Annex D). 
The minimum qualification for the post of Senior Clerk in light of board calendar under 
Chapter XXVIII is declared to be Bachelor Degree OR Intermediate plus five year 
experience OR Secondary School Certificate in Division and a speed of 100 words per 
minute (Annex E). Hence the appellant is not entitled to the grant of advance increments 
accorded to him in light of board calendar and provincial government notifications by

/ ^
if-

having no higher qualification.

4) Incorrect, the annual audit conducted by the Directorate of local fund audit has only 
checked/endorsed the annual increment allowed to-the appellant w.e.f 2005 to 2008 rather 
than the advance increments. The audit party has taken Para on the appellant regarding

and personal upgradation in the year 2010-11 to. 2012-
was not :

grant of irregular increments
13 (Annex F) The grant of second advance increment allowed to the appellant 
admissible as manifested in the BISE Abbottabad board calendar under chapter XXIX

5) The appellant has been heated as per law and in accordance to laid down procedures.

was made due to excessThe recoveries amounting to Rs.398197 from the pension claim
account of not only advance increments but also due to irregular personal. 
All the legitimate dues have been paid to the appellant and no discrimination

6)
payment on 
Lipgradation. 
has been made.

7) -No comments.

8) The writ petition as cited in the instant Para of the appeal was dismissed as not .pressed 
and the petitioner was given liberty to appro.ach tlie competent forum for redressal of his 

grievance It is also admitted by the BISE authority that the employees of the institution 
ai-e not governed by the Civil Servant Act 1973. The appellant does not have the 
jurisdiction to file,the instant appeal in the Khyber Palthtunldiwa Service Tribunal under

the Service Tribunal Act 1974.

9) The instant appeal is not competent and not maintainable before the honorable service 

tribunal.

GROUND

A) Incorrect as the appellant has been treated with accordance to rules and the recovery has

been made as per law. _ . .. .v,.
B) Incorrect as the appeal is not maintainable in the honorable service tribunaTdue. to the

fact that the appellant is not a civil servant under the civil servant Act. The judgments^of
tribunal cannot be applied on the employees of BISE or any other- the. honorable service 

autonomous institution.
C) The instant Pai'a of the appeal for the same reason as

. benefit in favour of the appellant.
D) incorrect and untenable. An illegal order does not create 

the provision of section-21 of the general clauses Act.
E) Not denied as laid. . . ,
F) No discrimination has been meted out to the appellant. None of the provisions of th^

constitution has been violated. An illegal order or proceedings such as.the one irapugnec,
herein„does not create,awested or a perp^l right in favour of the appell^ _ ^

the instant appeal, is not a mnd oi right as
of the constitution. Moreover, violation of any

stated above creates no title or

a vested right nor does it .attract

G) . Denied, because the right as claimed in 
generated under Article-4 and-25

•f-.
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,f fundamental right is amenable only to the constitutional Jurisdiction of the superior 

courts. . '
H) Incorrect and untenable. The instant matter is governed by the law and principle of 

Master and servant and this honorable service tribunal is not competent to entertain the 

instant appeal which is liable to be dismissed.

In view of the above submissions, it is very humbly prayed that the instant appeal, 
being'incompetent, beyond the jurisdiction of this honorable service tribunal, untenable 

and devoid of any merit, may graciously be dismissed.
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As! isl^ti^pirector^^ 

Lipcal Fund Audit 
Kyber PakhtunKhwa, .

Peshawar. 
Respondent No. 02

Auditor (Pension Incharge) 
Local Fund Audit 

Kyber PalditunKhwa, 
Peshawar. 

Respondent No. 03

P •
III
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^ •
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. f.

I I Director^ 
‘^ocal Fund AudE 

Kyber PalditunKhwa,
Peshawar. 

Respondent No. 01

\^,^ci^ry ; 
Finance Department 
Kyber PakhtunKliwa, 

Peshawar. 
Respondent No. 07
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inthe khyber pakhtunkhwa service tribttn at
PESHAWAR

Sei-vice Appeal No 353/ 2019

Mulianimdd Jayed, Ex- Assistant Secretary Academic, Board of Intermediate & Secondary 
Education, Abbottabad ..Appellant

VERSUS

1. DirectorLocalFund Audit, Govt: of KyberPakhtunKhwa,Peshawar,
2. Assistant Director, (HQ) Local Fund Audit, Govt: of Kyber PakhtunKhwa,Peshawar.'
3. Auditor (Pension Incharge) Local Fund Audit, Govt: of Kyber PakhtunKhwa, Benevolent 

Fund Building, Peshawar Cantt.
4. Board of intermediate & Secondary Education, Abbottabad through its Chairman.
5. Chairman, Board of intermediate & Secondary Education Abbottabad.
6. Secretary, Board of intermediate & Secondary Education, Abbottabad.
7. Secretary to the Govt, of Khyber Pakhtunlchwa, Finance Department, Civil Secreatariat, 

Peshawar.
8. Establisment officer Board of Intermediate

Abbottabad... ................... ...... :.;............... .
& Secondary Education, 
..................... ...Respondents

para wise comments on behalf of the director local fund audit
RESPONDENT NO. 01, ASSISTANT DIRECTOR (H/OI RESPONDENT NO. 02 AND

AUDITOR (PENSION INCHARGE) RESPONDENT NO. 03.

AFFIDAVIT

Aslam R^ique Deputy Director, office of tlie Directorate of Local Fund Audit Peshawar, 
do hereby solemnly affirm and declare on oath that the contents of para wise comments on behalf 
of Respondent No.03 are true and correct to the . best of my Icnowledge and belief and that 
nothing has been concealed from this Hon’ble Court.

CNICNO.
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CHAPTER XXIX 

‘ S FOR GRANT OF ADVANCE 
INCREMENTS ON THE BASIS OF IMPRO\XO 

QLALIFU'ATIONS. AND FORNIULA FOR 
FIXATION OF PAY

him on passing each Examination at the rate of

• Ofun. of aovance mcrement/s shaJI be subj 
record of service.

j 5. Should the grant of advance incr
c.'ncienty bar, entitlement of

ii

«ct to satLsfactoiy 

ement/s involve cro.s,sffjg of

o.ccrx u.. the competent authority

•’"“X »'= tatu account for the 
SMng effect to the grant of advnnce 
emplojce concerned.

7. Hrapfojees betow the rank of junior clerks stoll'be eihohle

No entplojee of the Board tvill he uiiowed 4th incrument for 
Of L~ O-'^nauions during the service-

I In supei>;essn'3i of all prevtuias decisions on the subject
an einpl>nee ofthc Hoard v.hi! ha> mipnneJ after loinijig senaee 
:n thv; upon the nnnim'mi aiaahftcattnris pr.:-setihe;l f-v the
iiear.i tor dnv.:’ reeru:tn;ent will be ullowc.i ad\.inec ineremen'/s 
at tile rates urth efteet fteni 1.7.19711 jiro\ided he has
nnt pu;\.ie',:sl\ reeenei advance incrcme»it s tui this account on 
appomtu.ent er lianuip. service foi the .sanee qiadifiaaticns:-

examinXtion
Intemiediate iFiiil sulnects)

OR
Intermediate icMnulish Onlv with
Heneur In a P.ik3stam <.'!:issic:il Languages Fxannnatuini

OR

,•

1 6.

e relevant 
purpo.sa of 

increment/s to the

ADVANCE LNCRhLMEM 
(>ne mcremnth! i1

D.C'om Haammatu’ii 
H-A (.h'dl subjects)

;r.
one minrcnrerit[)V

OR
H.A fHnelish uulyt with Humiurs in a Pakistani 
C 'lassicjil. L:m,i.tuaues Hsutniriatieii.
V A. •M.Sc. (>ne mcremwitiiii)

upon tlie 
M.A.-M.Sc

An enipunce who inipri’ves 
prescribed qiialifieatiens iipUt 
shah be entitle;! to the grant of tbaec advance 
ir.crernent.s in totil, which wiU he giveu ta

I

j

f

320 321

•1
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ACCf^TTNTS^OF^BOARD OF
TivTiKRIVfioiiTB-^v^NBBECONnARyEPUf^ATTONABBOTTAMP

wr>R THE year 2010-11 TO 2012-13. '¥

Muhammad Shams Rehman|fif ■•

piw.

Name of Assistant Director (Audit): - 

Period of Audit:- 2010-11 to 2012-13
•

TNTRODUCTIONi

were last.ts of Board Intermediate Secondary Educm^^Abbo^a^

furnish annotated reply showing 
was discussed

The accoun
audited upto 30/06/2009. The Audit Note issued to 
Secondary Education Abbottabad; with the ^ je

the current audit.

PART-1 (PREVIOI^S AUDIT)

INCOME TAX amounting TO RS.17224^NON deduction of 
(PAPA-8 OF 1990-911.

1

The para is related to the non deducting of income tax 
from M/S Motors, Ltd;. Neither tax exemption certificate was produced nor y

The needful is still awaited.
made.

SimSTPY ALLOWANCEOF HOUSEa^OTTNTIW TO^RS.22387/- fPARA-13 1990-m2..

Mr. Rustam Khan Assistant Secretary ofExarainl”Ic^.^t of HouXgSsii for which he was not entitled. 

Justification/recovery is still awaited.

FVCESS PAYMENT OF RS-1-600/- (PARA-14 OF 1990^1.3.
Rs.45,451/- were drawn vide Cheque No. 09829444 dated 5.9,90 out of which

not shown to audit.expenditure account of Rs.1,600/- 
The needful is still awaited.

was

eititlPttrTEn F.MBF.7.71,eIV1ENT OF RS.12,000/- (PARA-15 OF 1990.-911
4.'

aid vide voucher No.69 dated, 21.11.90 to Mr.^ AurangzebRs.12,000/- were p ,•
Klian but expenditure account was not shown to audit. 

Corrective action is still awaited.
ON account ofOF PS.29008/-TPREGULAR drawal

CONVEYANCE ’ATTrOWANCE—
YPARA-20 OF 1990^911

• 5. the board EMPLOYEES

Board Employees at Abbottabad asThe amount of Rs.29,00,8/-was paid to
which was,not allowed/admissible to them.Conveyance Allowance

Recovery is still awaited.

is

: -i



Secondary Education'- Depit’s Notification No.SO(B/T) E&SED/6-5/012/BISE 
Abbottabad dated 26-11-2012. He was promoted to the post of Professor B-20 w.e.f 27- 
5-2013 vide Establishment Deptt: Notification No.SO(E-I)E&AD/9-88/2013 dated 27- 
5-2013, whereas his pay and allowances were fixed in the Board in B-20 instead of B- 
19 in light of Finance DepttrNotification No.FD(PRC)l-l/20i2 dated 17-8-2012. The 
term and conditions of deputation is settled by the competent authority w.e.f 27-11- 
2012 to 26-05-2013 in B-19 & w.e.f 28-05-2013 to 25-11-2014 in B-20 vide No.SO 
(COLLEGES-I)HED/l-l 1/2013 dated 17-09-2013 and in light of Para-13 of the said 
terms no fringe benefits and promotion are to be allowed unless the prior consent of the 
Provincial Govt: is obtained in the instant case no approval of the Provincial Govt: has 
been obtained for the grant of B-20 instead of B-19.

The matter is brought into the notice of higher authority to either ex-post facto 
sanction may be obtained by tlie Provincial Govt: or the excess payment regularized or 
the same payment may be worked out and recovered from the concerned under 
intimation to audit.

ISf' ■mW.-
f

i

t
424. (\) GRANT OF IRREGULAR INCREMENTS AND

(li) PERSONAL UP-GRADATION TO MR. MOHAMMAD .TAVEI)
SUPERINTENDENT.

(i) Mr. Mohammad Javed was promoted to the post of Junior Clerk B-5 w.e.f 
2-7-1977 and was promoted to Senior Clerk B-7 w.e.f 1-10-1983 they have been 
granted two advance increments on FA w.e.f 20-10-1989 and 1-6-1991 respectively.

According to Finance Deptt’s letter No.FD(SR-V)2-145/97/Vol-V and No.FD , 
(SR-V)2-145/98 dated 14-3-1998 and 31-8-1999 respectively qualification increments 
has not been granted for those categories of posts where certain-percentage of posts is 
reserved for direct recruitment and the post are rest of reserved for promotion, the 
qualification prescribed for direct recruitment will be treated the prescribed 
qualification in the'case of promotion alsoand the advance increments shall be allowed 
only if officials possess or acquire higher qualification over and above qualification 
prescribed for direct recruitment; However, where there is no such quota reserved to 
direct recruitment, the qualification of the lower post from which the employee has 
been promoted shall be treated as prescribed qualification for the post.

In light of Pai-a-5 of Chapter XXVIl of the Board calendai- there is two way of 
selection of the Senior Clerk one by promotion among the Junior Clerks on the basis 
seniority cum fitness and the second one direct recruitment for which the qualification 
of Bachelor Degree or higher Secondary Education (Intennediate) and five years
experience.

Thus the employee was not entitled for the grant of said increments.
(ii) Mr. Mohammad Javed Superintendent was gi’anted personal up-gradation 

from B-16 to B-17 w.e.f 2-10-2010 vide office order No.l5/A/03-Estt/02-10 dated'2-
10-2012 in the light of policy and criteria for up-gradation of posts issued vide Govt: of 
Khyber Palditunkhwa Finance Deptt’s (Regulation Wing) (b) (iii-v). Beside the 
employee has-heen granted re-fixation of pay on 1-12-2012 in B-17 after allowing 
aniiual increment in B-16 due to his option.

According to the up-gradation policy 2010 those employee will be granted 
personal up-gradation who do not hava further promotion chance and have stayed on' 
one position for a reasonably long time, whereas according to Para-I (C) of the mode of 

• appointment of the Board calendar 2/3 posts of Assistant Secretary / Assistant 
Controller B-17 is to be filled through promotion from the next lower grade in the cadre 
on Seniority cum merit, thus the employee is neither entitled-for the grant-of personal 
up-gradation from B-16 to B-17 in the presence of reasonable chance for promotion to 
the post of Assistant Secretary / Assistant Controller B-17, nor entitled for the grant of 
annual increment on 1 -12-2012.

Therefore the matter is brought into the notice of the Board authority for 
corrective action under intimation to audit.

U O 1

t •A ..
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COURT. ABBOTTABAD

3c?3 /2019Service Appeal No.

(APPl' i.l ANT)MOHAMMAD JAVED

VERSUS

DIRECTOR, LOCAL FUND, AUDIT DEPARTMENT AND O i l ILLS

....(RESPONDENTS)

Reply / Written Statement on behalf of respondents No.4 to 6 ^
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^BEFORE THE HON^BLE KPK SERVICE TRIBUNAL.
CAMP COURT. ABBOtTABAD

Service Appeal No. 3^3) /2019

(APPELLANT)MOHAMMAD JAVED

VERSUS

DIRECTOR, LOCAL FUND, AUDIT DEPARTMENT AND OTHERS

....(RESPONDENTS)

Reply / Written Statement on behalf of respondents No.4 to 6

Respectfully Sheweth,

PRELIMINARY LEGAL OBJECTIONS:-

The appellant, admittedly, being an employee of a corporate 

body i.e. BISE, and exclusively governed b) the Rules and 

Regulations as embodied in the calendar ol the Board ot 

Intermediate and Secondary Education, rather than those as 

made under the Civil Servant Act, cannot file the instant appeal 

within the competence of the seiwice Tribunal.

1.

The Regulations of the Board of Intermediate, governing the 

terms and conditions of its employees, such as the appellant, are 

not statutory in nature nor would the adoption of the Rules ot 

Civil Sei-vice provide them such cover as to make the instant

2.



• i

-.2-

instant appeal, therefore, being incompetent, is liable to be 

dismissed in limini.

The appellant was entitled only to a single ‘'qualification 

ihcrement” within the provision of Chapter-XXIX of the 

Board’s calendar and, therefore, the incident or the act of 

awarding him second increment for the same qualification on 

the basis of an extraneous notification, such as the one dated 

11/08/1991, was illegal, contrary to and in contravention of the 

provision of the Chapter ibid and, thus, the appellant is not 

entitled to any benefit of the principle of locus poenitentlae.

3.

The award of dual increment to the appellant, being illegal and 

unwarranted as also being a mistake of law and fact, does not 

creates a perpetual right in favour of the appellant and, as such, 

the benefits so illegally and unauthorisedly received by the 

appellant, remained subject to deduction or recovery at the time 

of final settlement of his Pensionary benefit, and,, hence the 

impugned action, being within the competence of the competent 

authority, is not amenable to challenge by way of the instant 

appeal before the Service Tribunal.

4.

Without prejudice to the above objections, the instant appeal is 

hopelessly barred by limitation neither is the appcllani entitled 

to the benefit of section-5 read with section-14 of the limitation 

Act.

5.

REPL Y ON FACTS:-

Needs no reply nor comments.1.
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Not denied. It would, however, not be impeilinent to 

submit that the appellant was not entitled to the benelit of 

dual increment on the basis of any notification in addition 

to except Regulation as provided under Chapter XXIX ot 

the Board’s calendar. The second grant of increment to 

the appellant besides being illegal and unwarranted at 

law, was also a mistake of the law and fact and, as such, 

did not create a vested or a perpetual right in favour of 

the appellant.

-C 3.

■ t

Incorrect, hence denied.4.

Being a matter of record, needs no reply nor any 

comment.

5.

Not denied except that the objection, as was raised by the 

Auditor, was valid and within his competence because 

the audit department is entrusted with the duty to 

consider overall effect of the instant case in the inteiest 

of efficient management of public money.

6.

Being a matter of record, not denied. It is however, 

pertinent to submit that the appellants’ application

entertainable

7.
was

within the, neither competent 

competence of the Chairman, BISE.

nor

The writ petition, as cited in the instant Para of the 

appeal, was dismissed as withdrawn. However, without 

specific direction, the appellant was set at liberty to 

approach competent forum. It is also pertinent to state 

---- Q r.ivil siRTvaut. lias. oocc again.

8.

any

i.i.
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n Incorrect. The instant appeal, before this honourable 

service tribunal, being incompetent, is not inaintainable.
9.

REPLY ON GROUNDS:-

■ {

Incorrect and untenable.a)

The instant appeal is incompetent. ITie appcllaiu 

Civil Servant nor are the Terms and Conditions ot his 

sewice governed by the Rules or Regulation as provided 

under the civil servant Act and, therefore, the appellant is 

not entitled to the benefit of any such judgment or 

decision as claimed in the instant Para ot the appeal.

IS not ab)

The instant Para of the appeal, for the same leason as 

stated above, creates no title or benefit in lavoui- ot the 

appellant.

c)

Incorrect and untenable. An illegal order does not create 

a vested right nor does it attract the provision of section- 

21 of the general clauses Act. - ,

d)

Not denied as laid.e)

No discrimination has been meted out to the appellant. 

None, of the provisions of the constitution has been 

violated. An illegal order or proceedings, such as the one 

impugned herein, does not create a vested or a perpetual 

right in favour of the appellant which remained subject 

to final determination at the time of final settlement of

f)
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Denied, because the right, as claimed in the instant 

appeal, is not a kind of right as generated under Article-4 

and 25 of the constitution/ Moreover, violation of any 

fundamental right is amenable only to the constitutional 

jurisdiction of the superior courts.

g)

Incorrect and untenable. The instant mailer is governed 

by the law and principle of Master and servant and this 

honourable Tribunal is not competent to entcitain the 

instant appeal which is liable to be dismissed.

h)

In view of the above submissions, it is very humbly 

prayed that the instant appeal, being incompetent, 

beyond the jurisdiction ofjhis honourable 
Tribunal, untenable and de\f^id^)j\j^merits, may 

graciously be dismissed.

Through:

(Syed Altai* Hussain Shah) 

Advocate High court, Abboltabad.
/2019Dated:-
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BEFORE THE HON’BLE KPK SERVICE TRIBUNAL,
CAMP COURT. ABBOTTABAD

Service Appeal No. 3^3 /2{)\9

MOHAMMAD JAVED (APPELLANT)

VERSUS

DIRECTOR LOCAL FUND AUDIT DEPARTMENT AND OTHERS

....(RESPONDENTS)

Reply / Written Statement on behalf of respondents No.4 to 6

AFFIDAVITf "•

I, Muhammad Ashfaq Senior scale Stenographer legal branch BISE, 

Abbottabad, duly authorized by the Competent Authority, do hereby 

solemnly affirm and declare on oath that the contents of instant Written 

Comments are, true and correct to the best of my knowledge and belief and 

that nothing has been concealed from this Hon’ble Court./

DEPONENT

Dated:- /2019
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No. n......... of 20APPEAL No

Apellant/PetitionerS

Versus

RESPONDENT(S)

. Notice to AppeUant/Petitioner.........

...................

Take notice that your appeal has been fixed for Preliminary hearing,
♦

before this Tribunal *a^da^^rjj^^^arguments/orderreplica^i^^^fi^^^counter
aton

You may, therefore, appear before the Tribunal on the said date and at the said 
place either personally or through an advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

:l/.

istrar,
Lwa^Service Tribunal, 

Peshawar.
Khyber Pakhti

L:-.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD.

_____PESHAWAR.

No.
'ffof 20APPEAL No

Apellant/Petitioner .

I

Versus

RESPONDENT(S)

...-i... ............. ;....T"-.................
L-7; i-Cjp

..........

Notice to Appellant/Petitioner -....

i

Take notice that your appeal has^ been fixed for Preliminary hearing,
^4a^/re^^arguments/order before this Tribun^replic^^3,^ffid^t^ounter a

aton

A
You may, therefore, appear before the Tribunal on the said date and at the said 

place either personally or through an advocate for presentation of your case, failing 

which your appeal shall be liable to be dismissed in default, -
/f

Ay

Re^stjL«*,
Khyber Pakhtiuikhw® Service Tribunal, 

Peshawar.

L
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.

No.

# of 20APPEAL No...;

Apellant/Petitioiier

Versus

RESPONDENT(S)

Notice to i^peHant/Petitionoii

.................................... .................................................... ..................................................................

................................ ................................................................................................................... ;

c-'>>n

/; j.

Take notice that^ yduEt.^ppeal has been fixed for Preliminary hearing, 
replication, affidavit/counter a|fidavit/record/afguments/order before this Tribunal

....^...:...^<£p.A?^........••at*on •

You may, therefore, appear before the Tribunal on the said date and at the said 
place either personally or through ah advocate for presentation of your case, failing 
which your appeal shall be liable to be dismissed in default.

^ c^/> I/

\ '\
Registrar,

Khyber Pakhtunkh^a Service iVibunal, 
Peshawar.

/


