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None present on behalf of the appellant-.A Mr. Muhamma

17" Oct., 2022 © | fubs
- Riaz Khan Paindakhel, Asstt. AG for the respondents-plesent.

Notices e issued to appellant and his counsel for the next -

' D.B at
date. To come up for arguments on 15.11.2022 before the D.B a

camp court, Abbottabad.

. (Kalim Arshad Khan)
, shae
(Fareeha Paul) Chalrma
"~ Member(E) p
15" Nov 2022 Appellant in person present. Mr. Muhammad

_ Adeel Butt Addl: AG for respondents present.

Appellant. seeks adjournment on the ground that

his learned counsel the appellant is not avallable for

~ today. Last chance is given-to the appellant to argue the

case on the next date falhng Wthh the case w1ll be

~ decided on the available record without the arguments.

" To come up for arguments on 14.12. 2022 before D B at
-~ Camp court Abbottabad.

(Salah Ud Din) (Kalim Arshad Khan)
Member (J udicial) Chairman

Camp Court Abbottébéd
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Service Appeal No. 353/2019

20.04.2022

14.06.2022

‘Clerk of learned counsel for-the appellant present. Mr..
Naseeb Khan, Section Officer (Litigation) alongwit'h Mr.
Muhammad Adeel Butt, Addltlonal Advocate General for official -
‘respondents No. 1 to 3, 7 &8 present. - Syed Iltaf Hussain,

~ Advocate on behalf of respondents No. 4 to 6 present, .

‘Clerk of learned counsel for the appellant requested for
adJournment on the ground that learned counsel for -the .
"appellant is unable to appear before the Trlbunal today due to

iliness of his mother. ~Adjourned. Last: opportuﬁnlty g|ven To
come up- for ‘arguments on_14.06.2022~ before the D.B at Camp
Court Abbottabad. o

(Rozina Rehman) (Salah-ud-Din) .
Member (J) _ Member'(J)

Camp Court Abbottabad Camp Court Abbottabad

Nemo for appellant. Lawyers are on general strike. ‘

Muhammad Adeel Butt, learned Additional Advocate Gengral for B

respondents present. '

Notice., .be issued to appellant/counsel for 15.08. 2022 for
arguments before D.B at Camp Court,. Abbottabad.

\ .

(Fareeha Paul) K (Rozina ehman)
Member (E) T Member (J)
Camp Court, A/Abad - - "~ Camp Court, A/Abad




21.12.2021

21.01.2022

]

Clerk of Iearned counsel for. Lhe 3ppﬂ|lant pr se-rii Mr'"Ale—f

Masood Ali Shah - Deputy D:stnct Attomey for the respondents 2

present.
Clerk of learned counsel- for the. appellant -stated that

iearned counsel for the appellant is unable-to attend the Tribunal

‘today due to strike of Lawyers AdJourned “To~ come up for

- arguments on 21.01.2022 be{ore the: D.B at (,a’mp Cour_t‘-

Abbottabad.
e
(Mian Muhammad) (%alah Ld Din)
Member (E) Member (J) -
Camp.Court A/Abad Camp. Court-A/Abad -

Learned counsel for the appellant present. Mr. Kabirgllah,
E Khattak, Additional Advocate General fok'_ the .resp‘onde'nl':s-

present.

adjournment on the ground that he ‘has not made preparatlon
for arguments Adjourned. To come -up for arguments on
20.04.2022 before the D.B at Camp Court Abbottabad.

(Rozina Rehman) h ‘ (S'alah. ud- Dln)'
Member (J) : Member ).

Camp Court A/Abad Camp Court A/Abad' -

1

Learned counsel for the appellant requested for

A




21.01.2021 ,(lue to COVID 19, the case is: adJourned for the ( "
~ same on \302 2021 before D B R ) o B 1.":. r

READER

18.02.2021 Junior counset for appellant present

Noor Zaman Khattak learned Dlstnct Attorney for'-"
respondents present. - e
Former made a -request»for adjourn-ment:" _a:s: -senior
counsel for appellant is not available today. Adjourned. Toj'COme‘
~ up for arguments on 14.06.2021 before D.B at Camp Coutt,
, Abbottabad. B

: ~ (Atiq ur Rehman Wazir). : . oo wov .+ .. (RoziNa Reh',m'an)' |
Member (E) o ' Member(J)
Camp Court, A/Abad : - Co Camp Court, A/Abad .
14.06.2021 . Due to cancellation of tour, Bench is not available. Ihe:refo‘re‘,, .

case is adjourned to 28.09:2021 for the Same as before. .
v

Muhammad Rasheed, learned Deputy Dlstrrct Attomey

28.09.2021 Counsel for appe‘llant present.

present

Former made a request for adjournment. Request is
accorded. To come up for arguments on 21.12.202 1. before

D.B at Camp Court, Abbottabad.

(Rozina Rehman) . : - Chaif¥arr™ o
Member(J) R Camp Court A/Abad
Camp Court, A/Abad




19.11.2020 Counsel for the appellant is present. Mr. Muhammad
Riaz Khan Paindakhel, Asst: AG alongwith Mr. M. Ishfaq,

Assistant for respondents are present.

'Learned‘ counsel for the appellant requests for

adjournment as he has not prepared the brief.

Adjourned to 21.01.2021 for arguments before D.B at
camp coy hottabad. : (‘

(Mian Muham
Member(E) _ Member(J)
Camp Court Abbottabad




16.09.2020

Due to covid ,19 case to come up for the sameon -/ /
at camp court abbottabad.

Reader

Due to summer vacation case to come up for the sameon '/ /é
. ‘% / U at camp court abbottabad.

Appellant has not forth come despite making of repeated
calls at different interval and the last cal in this regard was
made on 12:10 PM. Mr. Usman" Ghani, District Attorney

| alongwith Mr. Sajid Saleem, Advocate for respondents present.

The last two adjournments were made on the basis of
note Reader due to spread of disease of Covid-19, therefore, in
the circumstances we deem&? it appropriate to issue notice to

the appellant as well as his respective counsel.

Adjourned to 19.11.2020 for arguments before D.B at

Peshawar. =
X
(Mian Muhammad) (Muhammad Janiat’
Member(E) : ' Member

Camp Court A/Abad-
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17.12.2019 Junlor counsel for the appellant and Mr. Ziaullah, Deputy i
DIStrICt Attorney alongwith Mr. Sajrd §upermtendent for el
respondent No. 1 present. Junior counsel for the. appellant ) .
requested. for adjournment on the ground that learned senior
counsel for the appellant has gone to Swat and cannot attend the
Tribunal today. Adjourned to 22.01.2020 for rejoinder and
arguments before D.B at Camp Court Abbottabad

(Hussain Shah) (M. Anfiin Khan Kundi)
Member Member
Camp Court Abbottabad Camp Court Abbottabad

22.01.2020~» Nonc for the® dppellant prescnt Mr. /1c1u11dh DDA

* alongwnh M1 Sohail Ahmad  Zeb, Assistant and Mr

?ai " Muhammad Ishfaq, Legal Officer for the respondents present.
Due to general strike of the bau on the call of Khyber
Pakhlunkhwa Bar Councﬂ thc casc 19 adjourned. To come up
for further propecdmgs/dl guments on 18.02.2020 before D.B at’

& *-camp court Abbottabad, Appellant be put on notice for the date

Camp Court A\/Abad
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19.08.2019

21.10:2019

No one present on behalf of appellant. Syed Altaf

Hussain Shah Advocate present and submitted written

reply/comments alongwith wakalat nama in favor of the

respondents No.4 to 6 & 8. Written reply on behalf of
remaining respondents not submitted. Muhammad

Shameem SO representative of respondent No.7 present

and seeks time to furnish written reply/comments. No

one presént on behalf of respondents No.1 to 3. Notice be
issued to\respondents N'o:;lftoj with direction to furnish
written reply/comments. Adjourn. To come up for written
reply/comments on behalf of respondents No.l to3 &7
o 21.10.2019 before S.B at Camp Court, Abbottabad.

ember

Appellant present in personcamP %ﬁ/éhgﬂl District .

Attorney present Mr. Muhammad Shamim, SO for respondents No.1,

2,3 and 7 present and subnntted parawise ‘comments on behalf of the.

said resp’ond‘ents which ‘are. placed on record. Other respondents have

. already submitted their parawise comments. To come up for rejoinder

if any, and arguments on 17.12.2019 before the D.B at Camp Court,

Abbottabad.

:iember '

Camp court, AfAbad
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[“v 24’.05.20;’_9,' Counsel for the appellant Muhammad Javed present.
Preliminary arguments heard. It was contended by learned counsel
%the aﬂpwn‘[ that the appellant was serving m&e&z&{ of
“ ‘W Blementary and Secondary Education Abbottabad as- Assistant
Secretary. It was further contended that after retirement, the
respondent-department issued ‘letter/order dated 24.04.2018 "
wherein it was ordered that Ré' 398197.41 to be recovered from
the appellant on the basis of wrong pay fixation. The appellant
field departmental appeal on 03.06.2018 but the same was not
decided ‘within the statutory period therefore, the appellant filed

L ;Writ Petition on 01.07.2018 which was disposed of vide order

-
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dated 19.02.2019 hence, the present service appeal on 11.03.2019.
| ‘ . . Learned counsel for the appellant conteﬁded that b;:fore the
“ N ; { impugned order neither any inquiry was conducted by the
8 respondent-department - nor the appellant was provided
opportunity of .personal hearing and defence. It was further . -
contended that the respondent-department was also not competent
to issue the impugned order of recovery against the appellant on
the basis of locus Potentia. In this regard he also relied on PLD
- 1992 Supreme Cdurt 207. It was further contended that the éppeal
pertain to financial matter therefore, limitation does not run
against the appellant therefore, the impugned order is illegal and

liable to be set-aside.

| The contention raised by the learned counsel for the
appellant need consideration. ‘The appeal is admitted for regular
hearing -subject to all legal objections. The appellant is directed to
deposit security and procésé-fee within 10 days thereafter, notice
.. be issued to the respondents for written reply/comments for

19.08.2019 before S.B at Camp Court Abbottabad

-

(Muhammad Amin Khan Kundi)
Member
Camp Court Abbottabad
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Form- A

FORM OF ORDER SHEET
A ‘Court of :
® N . R
Case No. 353/2019 "
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 11/03/2019-* = The appeal of Mr. Muhammad Javed presented today by Malik
Muhammad Waseem Advocate may be entered in the Institution
Register and put up to the Worthy Chairmanior proper order please.
RECISTRAR . I[3 |>e1g
3. {7 -3 — (C? This case is entrusted to touring S. Bench at A.Abad for

preliminary hearing to be put up there on 20 3‘«— 219 | 1

W

CHAIRMAN




N 18;02..20'2,1?.:_f . %-'AJunlor counsel for appellant present

Noor Zaman Khattak Iearned Dlstnct Attorney for

o }respondents present

_‘ Former made a request for ad]ournment as senror
_counsel for appellant |s not avallable today Ad]ourned To come
. 'up for arguments on 14.06.2021 before D B at Camp Court,

Abbottabad.
>(,‘.2(Atiq ur-Rehman Wazir) .- «. .- - (Rozina Rehman)
~ Member (E) _ o Member(J)
. Camp Court, A/Abad i | w@f ' “Camp Court; A/Abad

Vst - .
RIS [N

14.06.2021 i'._ " Due to cancellation of tour, Bench is. not avallable Therefore,

l

case is adjourned to 28 09.2021 for the same as before

. i
e ot o L A

Reader
28.09.2021 ~ Counsel for appellant present.

Muhammad Rasheed learned Deputy District Attorney

present

Former made a request for adjournment. Request is
accorded. To come up for arguments on 21.12.2021 before

D.B at Camp Court, Abbottabad. . .

(Rozina Rehman) N Chairman
Member(J) Camp Court, A/Abad
Camp Court, A/Abad o




16.09.2020

19.11.2020

Appellant has not forth come despite making of repeated

calls at different interval and the last cal in this regard was
made on 12:10 PM. Mr. Usman Ghani, District Attorney

alongwith Mr. Sajid Saleem, Advocate for respondents present.

The last two adjournments were made on the basis of
note Reader due to spread of disease of Covid-19, therefore, in
the circumstances we deemed it appropriate to issue notice to

the appellant as well as his respective counsel. -

Adjourned to 19.11.2020 for arguments before D.B at

Peshawar.
(M.iém Muhammad) (Muhammad Jamal)
Member(E) S Member

Camp Court A/Abad

Counsel for the appellant is present. Mr. Muhammad
Riaz Khan Paindakhel, Asst: AG alongwith Mr. M. Ishfag,

Assistant for respondents are present.

Learned counsel for the appellant requests for

adjournment as he has not prepared the b_rief.

Adjourned to .21.01.2'021 for ‘argumehts before D.B at

camp court Abbottabad.

(Mian Muhammad) (Muhammad Jamal Khan)

Member(E) Member(J)
Camp Court Abbottabad




A __ BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

P

Service Appeal No. 333 2%/2019

Muhammad Javed, Ex-Assistant Secretlary Academic, Board of Intermediate
& Secondary Education, Abbottabad.

A o A ...APPELLANT
| | VERSUS
Director, Local Fund Audit Department, Government of Khyber
Pakhtunkhwa, Peshawar & others. '
| . ...RESPONDENTS
SERVICE APPEAL
INDEX

S. # , Description - Page # Annexures -

1. Service appeal alongwith affidavit lto 11

2. Copies of certlﬁcate of SSC and appomtment 12 4013 “A” & “B”
letter ‘ L

3. Copy of Promotion letter : 1 - “C”

4 Copy of Intermediate certificate, order of 1S, 1L “D” “E”.
one advance increment by %ISE & ? &
Government Notlﬁcatlon/ o é% dated n ogly 7

‘ 07/01/1993 for another advance incréement .

5. Copy of  Government Notification | , g4e 33?.' “G” & “H
No.FD(PRC)1-1/89 dated 11/08/1991 & _

BISE  calendar  regarding  advance 2% .
increments”. ‘

6. Copy of the  impugned letter s b “1”
No.LPI(29)10-2/503 dated 13/06/2017
Copy of the impugned letter 23 “J”
Copy of application and letter No.113 2£, 27 “K” & “L”
Attested Copy of writ petition and order |3§4@ 38 | “M” & “N”

_ dated 19/02/2019 38
1 10. | Wakalatnama Yo
...APPELILANT
4. Through; ' '
Dated: /2019

NS

(MALI

&\~

MUHAMMAD WASEEM)
Advocate High Court, Abbottabad

.o x]zxgj, E

4

N
SO S




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

N

Service Appeal No. , -A/2019

Muhammad J aved Ex-Assistant Secretary Academic, Board of Intermedrate
& Secondary Education, Abbottabad.

...APPELLANT
| VERSUS
1. Director, Local Fund Audit Department, Government of Khyber

Pakhtunkhwa Peshawar.

|
’ 2. Assistant Director; (HQ) Local Fund Audit Department, Government
. of Khyber Pakhtunkhwa, Peshawar.

3. Auditor, (pension Incharge) Local Fund Audit Department,
Government of Khyber Pakhtunkhwa, Benevolent Fund Building,
Peshawar Cantt.

4. Board of Intermediate & Secondary Educatlon Abbottabad through
it’s Chairman.

5. Chairman, Board of Intermediate & Secondary Education,
Abbottabad.

A 6. Secretary, Board of Intermediate & Secondary Education,
\ ' Abbottabad. :

7. Secretary, to the Govt of KPK, Finance Department C1V11 Secretariat,
Peshawar.

8. Establishment Officer Board of Intermediate & Secondary Education,

Abbottabad.
...RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF

- SERVICE TRIBUNAL ACT 1974 FOR
DECLARATION TO THE EFFECT THAT THE

IMPUGNED AND SO-CALLED RECOVERY
]

Pl

mee -




>

ORDERS PASSED AND ACTIONS TAKEN

THERE:  UNDER = IE LETTER

. NO.LPI(29)10.2/503 DATED 13/06/2017 BY -

RESPONDENT NO.2 AND ENDST NO:
16/A/24)ESTT/BISE/ATD DATED; 24/04/2018
BY RESPONDENT NO.6 (BOTH IMPUGNED)
ARE ILLEGAL, UNLAWFUL, AGAINST THE
LAW, F.ACTS AND CIRCUMSTANCES, ARE
INEFFECTIVE UPON- THE RIGHTS OF

PRESENT APPELLANT.

PRAYER: ON THE ACCEPTANCE OF THE

INSTANT APPEAL, THE IMPUGNED AND SO-

CALLED RECOVERY ORDERS PASSED AND

ACTIONS TAKEN THERE UNDER L.E LETTER

NO.LPI(29)10.2/503 DATED 13/06/2017 BY

RESPONDENT NO.2 AND ENDST NO:

-16/A/24/ESTT/BISE/ATD DATED: 24/04/2018
BY RESPONDENT NO.6 (BOTH IMPUGNED)
MAY PLEASE BE DECLARED AB-INITIO
NULL AND VOID, " ULTRA - VIRES,
DISCRIMINATORY, UNCONSTITUTIONAL,

ILLEGAL, WITHOUT LAWFUL AUTHORITY

AND OF NO LEGAL AND BINDING EFFECTS

ON THE RIGHTS OF THE APPELLANT AND

Cowy i
SRR

i
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4

CONSEQUENTLY, THE ILLEGAL AND

UNJUSTIFIED, SUM RECOVERED FROM THE

APPELLANT MAY PLEASE BE ORDERED TO

BE RETURNED TO THE APPELLANT. ANY

OTHER APPROPRIATE RELIEF UNDER THE "

PECULIAR CIRCUMSTANCES OF THE CASE,

 NOT SPECIFICALLY PRAYED FOR, MAY

Respectfully Sheweth;

ALSO BE AWARDED IN FAVOR OF THE-’

APPELLANT.

The brief facts given rise to the instarit service

appeal are as under:-

1. That the appellant was appoinfed as a junior
clerk in Board of Intermediate and éecondary
Education, Peshawar on 02/07/1977, on the

 basis of ha;ving an educational qualiﬁcation of

SSC. (Certificate of SSC and appointment letter

~ 1s Annexure “A” and “B” respectively).

2. That in the year 1983, vide order 248, the
appellant was- promoted to the post of Senior

-.-‘qJ




Nk

Clerk on the basis of seniority cum fitness..;”

3

(Promotion letter is annexed as annexure “C”)

. That in the year 1987, appellant improved his

eduqational qualification ‘by passing his
_Ainter-medi-até examination, on the basis of
which, he was accorded one advance increment
as per Board Calendar, Chapter XXIX, Para 01,
page 320 in the year 1989 and later on, second
qualification increment wés - awarded with
feffect from 01/06/1991 as per provincial
Government Notification No.FD(PRC) 11/89
dated 11/08/1991, vide office order 57 of dated
07/01/1993. (Infermediate certificate, order of
one advanée increment by BISE & Government
Notification of dated 07/01/1993Afor. another
ad\-/anég linéremenf are annexed as Annexure
“D” “E’.’ & “F” whereas the Government

Notification =& BISE calendar regarding

advance increments are annexed as Annexure

CCG‘)) & (GH’7.

. That the sanctions of both the Notifications, one

by BISE and the other by the Government were




r 24

(s?

~duly endorsed by the LFA department while

carrying out their external annual audit.

. That at the time of appellant’s superannuation,

a few objections were raised by respondent

No.2, rest were removed except the one, that

one of the accorded advance increments was

beyond rights and is liable to be recovered from

the appellant. (Copy of the impugned letter

No.LPI(29)10-2/502 dated 13/06/2017 is -

annexed as Annexure “I”)

. That the Local Audit Fund department raised

various frivolous objections regarding the
imbugned recovery of one of the above said

advance increments and in compliance of

recovery objection, deducfed_, an amount of

‘Rs.398_197.41v from the pension claim of
appellant, in éongequenoe of which, respondent
No.6 - issued a SANCTION letter Endst:
No.16/A/24/ESTT:/BISE/ATD dated

24/04/2018 with the entries of deduction of

"(Rs. 398197.41). Copy of the impugned letter is

annexed as Annexure “J”.




O

7. That the appellant preferred an application to
the chairman BISE, Abbot‘tabad on 20/06/2018
to re-consider the matté; according to law and

in response received a letter No 113, dated

30/07/2018 by the Secretary BISE,‘-Abbottabad, '

refusing the request of the appellant with
reference to a letter No LPI/,(2'9)10.2/E‘§89, dated
30/ 16/ 17 of LFA départment, (impugned) of
respondent No.2. Copy o_f application and lettef
No.113 are annexed as Annexure “K” & ‘f‘L”

respectively.

8. That prior ﬁere to, -the present appellant filed
" writ petition No. 1061-A/2018, before the
Honourable Peshawar High Couﬁ, Abbottabad
Bench, in which the Honourable High Court
very kindly pleased to direct the appellant to
| approach the competent foruni for redressal of
his grievance vicie order dated 19/02/2019. -
Aftested Copy of writ petition and order dated

19/02/2019 is -annexed as Annexure' “M” &

. LCN?’

SR | : ‘
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9. That now the appellant assails both the above

S !): v

said impugned orders inter-alia, on the

_ following grounds' amongst others:-

GROUNDS:; -

a) That " the orders passed and actions taken
there under by the responéents ) i‘egarding
recovery of bneiadv‘ance iIncrement - are in.
violation of Athe pro{zisions of . the
Constitution, illegal, perverse, against the
norms of justice, poram-ﬂon-judice, without
jurisdiction and against the‘ law and statute,
ab-initio.v unlawful - and  without lawful

| authority and ineffegtive Upoh the rights of

the éippe_llant. _

b)  That this Honorable Tribunal and the..

Horniorable Apex court have been’ geﬁero’ﬁs]y
;o ' ‘

allowing alike appeals throughduﬁ th‘e'

judicial history of the country.
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That the Apex Supreme Court of Pakistan in
its decision sighted in “PLD 1992 Supreme

Court 207” held that;-

Locus Potentia---Principle of-—-

Recovery of amount paid on basis of

_incorrect order and the - recipient had

received same on a bonafide belief that he

was entitled to it---payer was not entitled to

recover the amount from the payee during
the period when incorrect order remain in

the field and principle of locus potentia

~ would be applicable to the case.

That as per section 21 of General Clauses

Act vested right accrued to a citizen, can not

be taken away through subsequent circular.

‘That the Constitution of Islamic Republic of

Pakistan provides equal opportunities to

every citizen and guarantees that everyone

should be treated fairly, equitaBly and-

according to law.




- | | S m)
ﬂ‘v;,:'/ - -
S o _
D That the appellant deserves to be treated in
the same.way as the Constitution and the
'pre'vailing law of the country provides and
the accrued rights, once availed by the
appellant should not be taken away through '

subsequent orders.

g)  That the rights of appellant are protected and
guaranteed under Art 4 and 25 of the
y Constitution of Islamic Republic of

Pakistan.

h)  That the appellant has got no other .
efficacious/ alternate remedy except to
“invoke the jurisdiction of this Honourable

B | - ‘ Tribunal through the instant appeal.

It is therefore, most respectfully f)rayed that under
the ;peculia‘r- ciricur‘nstances," by 'aécepting the instant
~constitutional service appeal, the impugned and so called |
recovery orders, i.e; Letter No.LPI(29)10.2/503 dated
13/06/2017" by respondent No 2 -and Endst': Né: '

16/A24/ESTT/BISE/ATD  Dated:  24/04/2018 by




\

Dated: ‘ /2019

o)

A

respondent No 5 (both impugned) made and actions

- taken there under may be declared void-ab-initio, null,

ultra vires, un-constitutional, illegal, against law and

repugnant, discriminatory, without lawful authority and

‘'of no legall-and binding effects on the rights of the

appellant and also in utter violation of the Constitution of

[slamic Republic of Pakistan and judgments of the

superior courts. The illegal and unjustified sum recovered
from the appellant may please be ordered to be returned
to the appellant. Aﬁy other app£0priate relief under the -
peculiar circumstance of the case, not specifically prayed

for, may also be awarded in favor of the appellant.

- ...APPELLANT
- Through; :

(MALIK MUHAMMAD WASEEM) -
Advocate High Court, Abbottabad

VERIFICATION:-

Verified on oath that the contents of foregoing service appeal are true and |
correct to the best of my knowledge and belief and nothing has been

concealed therein from this Honourable Court.

‘
R
D)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR ‘

~ Service Appeal No. -A/2019

Muhammad Javed, Ex-Assistant Secretary Academic, Board of Intermediate
& Secondary Education, Abbottabad.
: ....APPELLANT

VERSUS

Director, Local Fund Audit Depaﬁment, Government of Khyber
Pakhtunkhwa, Peshawar & others.

...RESPONDENTS

SERVICE APPEAL

" AFFIDAVIT
I, Muhammad  Javed, Ex-Assistant Secretéry Academic, Board of
Intermediate & Secondary Education, Abbottabad, do hereby solemnly

affirm and declare that the contents of foregoing service appeal are true and

correct to the best of my khowled_ge and belief and nothing'has been

concealed therein froni this Honourable Court.

S s ol i PV e
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%ewnhaw %nhaol Qtertxfsca  Examination
SESS!ON b |976 (AN UAL)

This is to certify that' ‘; I;f- MM T ‘m\"_ 5

Son/Daughter of: - e e Y AEfiai

and a resident of L ; wa LH aTEIGT ., ‘

- has possed the SFCONDARY SCHOOL CERTEF‘CATE EXAMINATION °f
the Board of Intermediate and Secondary ‘Education, Peshawar held in MarchfApril, 1976

i g5 a private candadate. He/She obtained 38 . .. Marks out of 900/1000,-

and has been placed in Grade

" The candfdate passed in the foHowmg Subjects :
I. English 4 4 £ AL SO EHOE
- 2. Urdu - - 5 H) SRy
3. Is!amﬂiyai . 6. ~;.;L,“, HepHEmiTios

Date of birth according to admission form is
one thousand nine hundred and ¢ Eyiv=SEy £

|

I .

k) » ‘ .
Asstt. Secrg/a_ry .

This certiflcate is issued wuhout alteration or erastre.
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. CHAPTER XXIX
RULES FOR GRANT OF ADVANCE

INCREMENTS ON THE BASIS OF IMPROVED

1.

QUALIFICATIONS. AND FORMULA FOR
' . FIXATION OF PAY :

In supersession of 4l previous decisions on the’ subj:ict

©an _em‘;;lcyee'of the Board who has improved afier Joining service

in the Board. upori the minimum qualifications prescribed by (he

" Board for direct recruitment will be ailowed advance increment/s °

. at the following rates with effect from 1.7.1970 provided he has

" nat previously received advance’ increment/s on this account on

appointment or during service for the same qualifications:-

L)

(i)

EXAMINATION
Intermiediate (Full subjects) - .
. Infennediate'(English Oaly with . :

Hooour in a Pakistani/Classical Languages Examination) 4

.. .. OR
D.Com Examination. - . . -
"BLA (Full subjects)

B.A. (English only)
Classical Languages Examinatio
M.AM.Sc. One increment.

An - employee .who improves  upoo

prescribed . .qualifications upto - . MA‘./MSc..
shall be entitled to the' grant. of three advance
increments in- total, which . will be given o

. one incremenl"j
OR = i

with Honours in a Pakistani 13

T R R AT

ADVANCE INCREMENT £ .
" Oneincremnt. 3.

. the rate of gpe
for Imemwdiaze,

/M Se.

“

Menit/s shall pe
e e(ﬁq‘er;cy bar.m'rh, the

P E

Empioyees beiow e rany;
for one advance

7 of junior clerks sh .
il all be cngble
Certificate Examinafiop .

08 Pazging Samvais . mn .
N S ..-,...._.-..;'dv.uvv-

T waa o,
5

T ) g

o

%

1 20 1023 243
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GO3 /lé 5 KA YBEJ( Pé[( HTUNKEWA,
© LOCAL FUND AUDIT DEPARTMENT,
. PESHAWAR.

- No. b}a/(zmo 2 S03.
Dated Pealmwar the /3 [/ <6 /3 ”()] 7

The Secretar 'Y,
.Board of Intermediate & Secondar Y Pdacmon
Abbottabad. -

- Subject:-  PENSION CASE IV R/ MUBAMMAD JAVED EX-ASSTT:
SECRETARY B-17. - S '

)
subj ect cited above.

, . Accmdmg to the Servlces & Gz.nelai Admunstration (Regulz-’iofz) Wing letter .
No. SOSR»I(S&CAD)] 29/7 /5(\’01 I) dated - 04-9- 1991 retrospectlvc promotiop is “not -

permxss1ble In the instant case the.incumbent was promoted from retrospective effect to B-16
ie. from 1-6-1995 vide office order No, 108 dated 26 6-1995 which i3 1rrecula1 and needs

Iecovery.

The employee was not entitled for the grant of 2 advancc mcxemems on

» . ' qﬂhﬁcatzon of F.A being a Senior C‘.elk which he was “granted w.e.f 20-11- 1989 and
i o 1-6-1991 in light of F111ance Deptt’s leiter No. FD(SR- I)2 145/97/V01 V and \Io ID(SR V)2-
145/98 dated 14-3- 1998 and 31-8- 1999 1espect1vr,ly, bemg two way of. selecuon of Semor
Clerk.on direct :ecrmtmem and ‘promotion amo: ng the. .Tumm Cl u( as per Boaxd Cal crda1
Therefore correct pay ﬁxanon may be reccrded in the servmv book and exccss payment may bc
- workeéd out and un‘.muated for adjustmem from the pcrszon claxm S

Accordmg to the upgncaflon policy 2010, ersonal upgradation gramed dw* to

h:udshxp case to those employee who uo not have furthex p1omouo.1 chances and have staved :
" on one position for a 1easondb}y long tme in the instant case the incumbent has been granted’

personal upgradation from B-16 t0 B-17 ‘.s Lobrmtﬂndent W, e.f 12-2012 vide office ordeLA -

No. ]5/A/O3/Estt/02 10 dated 2-10-2012 whereas- accordmfJ to pala—I (&) of ChapteL XYVHI ot

the Board Calendar, 2/3 posts of Assistant Sccx etaly /Assastam Controllet p-l7 is to be ﬁlied'

R 14 OLUED DronK wotion frem L lower "l'\..u.r in{ 1e cadre OH senioy 11}" Cum merit.

Beside @bove he has also been gxamcd _promotion as Ass;stant Secretary B-’7

w.e.f 19-4-2017 in conformity of the above rules, thus the mcumbcnt was not f:ntztled for the
grant of personal upgmdatxon w.ef2-12- ZU”’ pay fixation may be correct abconamg’,ly. In this

reference audit para No.420 of audit u.p\;.t for 2015- 10 alrcady taken which is still stand.
£ C

<

Service book alongwi-ﬂt\ persoazd file are returned herewith.

- Encl: (As Above) .

- ASSISTANK DIRECTGR (HO),
LOCAL FUND AUDIT DEPARTMENT,
: TYBER PARHTUNKIWA,
S . o , ity PESHAWAR, |
- ‘ ' e s

G ==

N "+ Please refer to your memo No. S4-Est/BISE/ATD dated 19-5-2017 o the B

EPVOVOUISNIIP S -

Ty N

P52

&



) noalD OF TTERMERIATE & STRONDARY FRUGATICN ARBOTIABRYD @

 SANCTION: - N

fn e Light of Govt, of Xhybet Paihuskhwa Local Fund Audit:
Depuctmest Pestinwar FPO No. LFA/(Bex)1.131/258 Daed Poshawar the 04/04/2018 , -
fhe Competent Authorily is pleased to accord sanction of Rs. 230089868 ¢ Rupees
Tyyenty Three Lac Bight Fundred and Nisety Eight Paisa 68) including amount of

. Commutation { = Rs. 2188950.36) and Axrear of Monthly Pension 10 fhe tune of Rs. -
11194832 for the period w.ef 13-05-2017 10 31.03-2018 in favour of M. Muhammad
Javed Assistant Secretary Academic BPS-17 ( Retd). Nef Amount_of Pension payable
becomes- 1o the ‘rune of Rs.1902701.27 after cecovery of wrong Pay Fration for. the '

- period from 20-11-1989 10 12.05-2017 (=Rs. 395197.41) . 1 compliance with above- :
reforred PO, R o

. The' officer’ :concerned is” éxllov_véd to draw Mqﬁﬂqu pe_ﬁsion @ Rs.
2168950 wef 13-05-2017 & Rs. 5607122 .o £ 01-07-2017 ag per Part il of page 7
of pension application form. ' : S o

- Lo B
N SHATSTA IRSHAD KFAN)

. T Secretary |

L ' o BISE Abbottabad

Eadst No; 16/A/24/ESTT/BISE/ATD Duted: = 042018 -~ : R

- Acopy is i’orwayded‘for irformation and necessary action to thes

' \/l/ Assistent Director (HQ), Local Fund Audit Department, Khyber Pakhtunkiwa with -
reference 1o above.cited PPO. _ ) s . : .
" a-Audit Officer BISE Abbottabad .- - ‘ L - S
.0 3. Acsoumis Officer BISE Abbottabad, —~ W T AN e
N \\!5} P/S to Chairman BISE Abbottabad with reforence 1o parat7¥N Dated. 23 042018, o
. V/, ir. M}:»h_anmmd Javed Assistant-Secretary Academic BPS-17 Retd) B..ISB;Abbntm'bacl‘ Lo
Qét do Village: and P.O Dobather Tehsil and Distict Abbottabad. . -7 : -
M'"\ FA v J a % . X . . . I
&y
‘ g

E,,——-;.A

e T Seretary »‘c/tr £
BISE Abbottabad ., " /- .

W‘“

+ L=




T j . - | pated: 30 -07- 2018

Mr. Muhiamniad Javed ]
(Ex-Assistant Secretary BISE Abbotiabad.) -
Village Dobather, District Abbottabad.

-Subject: : RBCOVJDRY OF VVRONG PAY I‘LXATIO‘\‘ I‘ROM PPNSION CLAIM ON
ACCQOUNT OF 2 AT’VANCE INC‘QFIVIENTQ OT OUALIFICAT}ZON FOR IH{‘,
‘PERIOD 20-11-1989 TQ 12-05-2017.

| . Please refer. to your apphcation -dated 20 06- 2018 f01 wconmdemhon ot the
Recavered Amount 0f Rs.3,98,197.41 from: Pension Claun o A
In this regard it is stated that this office had aheady 1cfeued the m‘.ttm to Local Fund
Audit Dt.paumem vide this office letter  No. J4-LS'IT/BISE/ATD Dated_ 23_09‘2017 (Copy -
Attached), vherein it was clarified to Ihc LFA Department in Pma (2), ‘mat ‘the officer was entitled
| ~ for first advance increment in the year 1989 as per Boa.d Calendal Chdp ter XXIX, para 01, page. 320
-(Copy Enciosed). Second qualification increment ‘was aw*uded w.e.f 01-06-1991 on the basxs of ‘
Provincial Govt Notification No. FD(PRC) 1- 1(9 Dated 11 08- 1991”
In response 'vide letter No. LPI /(29)10.2/889, Dated Pcslui_wqr, 30-10-2017 (Copy

attached), the LFA Department did not agree to our reply and reiterated fo recover the subject

amount.
: BISE Abbottabad 35/ 9
Copy to :- o : ‘

1. PSto Chan'ma.n BISE Abbottc.bad

SSd-
Sceretary

‘BISE Abbottabad
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To

The Chairman , \ YA e

BISE Abbgtiabad. -

Subject  APPLICATION FOR RECONSIDERATION IN CASE OF

;RECDVEF{Y ANIQUNTING _TO RS. 39819741 AS POINTED
‘OUT_BY THE LFA DEPARTMENT  VIDE iTS LETTER®
LPI(29)10-2/503 RATED 13/06/2017. : s

Through:  Proper Channel. '

Respected-Sir,

iit.

iv.

vi.

With due reverence, the under signed submit as under'

That | was appomtcd asa jUﬂiOI’ clerk in BISE Peshawa; on 02/0/ 1977

and at the time of recruitment | was matm.ulate

i, That vide order 248 dated 1983, | was prommed to.the - post of senior

clerk on the basis of seniority cum fiiness. )

That in the year 1967 | had improved my quaiification and | was

Qccorded one advance mcre"]ent as per Board- 'ules but later on as per

the Gowvt notification | was accorded one moare advance mcrement vide
office order 57 dated 07/01/1993. (L@ﬁer annexed).,

Worth mentioning that the same sanction and notification was duly

endorsed by the LFA dOpartment wh:!e canymg out theu GxLer"xai annual

- audit.

Astomshmgly at the time of suoerannuatxon it has been ponted out that
one advance mcrement accorded is un;ustnf.ed unlawfui a‘ud zs hc.oic o
be recovered a%sum of Fis. 308197, 41/- A A

That the Local Audit Fund audit departm nt raises various objection,
which were meet out being devmd of mpn’c which tantamount that their,
objections are unjustified, nowever in. comphance of recovery Obj“CLiO1
Rs. 398197.41/- has been deducted ‘hence, it is requested that, the
same matter is taken up with the 'department to meét the ends of justice

and my case may please be re-considered. sympathetically.

All the relevant record is annexed herewith for consideration and

clarification please:

Yours 1'ruly,

! --?67’3'

W

fuhammal

é’/’a
©.. . Ex-Assisfant SecretaryAcaaén' :
: o , - BISE Abbottabad - -

() ll
SR
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‘Muhammad Javed, Bx—Asmstant Secretary Academm ..Board of. Intermedxate
& Secondary Educatlon Abbottabad e .

. ..PETH‘IONER

_VERSUS

. Director, Local Fund Audlt Department Government of Khyber

Pakhtunkhwa, Peshawar ;

. - Assistant Dlrector (HQ) Local Fund Audit Department Govermnent

of Khyber Pakhtunkhwa, Peshawar

. Auditor, . (pension Incharge) Local Fund Audit Depaftrnent

Government of . Khyber Pakhtunkhwa Benevolent Fund Buﬂdmg,
Peshawar Cantt. .

it’s Chairman.

Chamnan' Board of Intermedxate & Secondary Edueation,
Abbottabad. " : I

Secretary, Board -of Lﬂternaediate - & Secondary Education, .

Abbottabad :

Secretary, to the Govt. of KPK Fmance Department CIVII Secretanat
Peshawar : o

Establishment Officer Board of Intermedlate & Secondary Educatlon
Abbottabad. :

R

A}201_8 |

Board of Inte1med1ate & Secondary Educatlon Abbottabad through

RESPOVDENTS .

N SR A

i ADDITIONAL REGISTRAR |
PESHAWAR HIGH COURT
ABBOTTABAI BENCH

4/ e
/@.

' WRIT PETITION UNDER ARTICLE 199 OF
THE CONSTITUTION OF ISLAMIC REPUBLIC

- OF PAKISTAN AS AMENDED UPTO—DATE.

e «-*“T’T“""M 3—*”““3

I

ATALNSE '[£‘ R
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: ADDITIONA& REGISTRAR -
 PESHAWAR HIGH COURY

BENCH

- ABBOTTAB

‘&7[ (,

| I’RAYER ON THE ACCEPTANCE OF THIS
AA ,CONSTITUTIONAL | PETITION,; THE -
: IMIPUGNED_ AND 'SO-CALLED RECOVERY

‘ORDERS PASSED AND ACTIONS TAKEN

THERE |, UNDER . LE  LETTER

~NO. LPI(29)1O 2/503. DATED 13/06/2017 BY
RJ:SPDT N02 AND' ENDST  NO:
1'6/A124/ESIT/BIS_E, ATD ‘D’ATED: 24/04/2618;

BY RESPDT NO.6 (BOTH IMPUGHNED) MAY

PLEASE BE DECLARED  AB-INITIO NULL

AND .;}';_Z:VOID, .~ ULTRA  VIRES,

N DISCRIMINATORY UNCONSTITUTIONAL

ILLEGAL WITHOUT LAWFUL AUTHORITY

AND OF No LEGAL AND BINDI\IG EFFECTS o
| ON THE RIGHTS OF THE PETITIONER AND
'CONSEQUENTLY THE ' ILLEGAL " AND

UNJ’USTIFIED SUM RECOVERED FROM THE

PETITIONER MAY PLEASE BE ORDERED TO

BE RETURNED TO THE PETITIONER. ANY

'OTHER AI’I’ROPRIATE RELIEF UNDER-THE" |
PECULIAR CIRCUMSTANCES OF THE CASE |

NOT SPECIFICALLY PRAYED FOR MAY




| { @o

ALSO BE AWARDED IN FAVOR OF THE

PETITIONER

 Respectfully Sheweth;

 The brief 'facts given rise to the instant writ

petition are as under:-. -

1. That the'; petitioner was 'appOinted as a"junior |

A clerk 1n Board of Intermed1ate and Secondary
Educatlon Peshawar on 02/07/ 1977 on the-
‘ ba31s of havmg an educattonal quahﬁca’uon of
SSC (Cemﬁcate of SSC and appomtment letter

- are Annexure “A” and “B” respectwely)

2. That in the year 1983 V1de order 248 the

,pet1t10ner was promoted to the post of senior
"cierk on the baszs of, semonty cum- ﬁtness-

‘ (Promotzon letter 1s annexed as annexure “C”)

3. That mthe year 198'_/, petiticner impro\ted his

'.educational quahﬁca‘non by passmg his
mtermedlate examznatton on the bas;s of

whlch he was. accorded one advance mcrement :



ADV}KT‘WJ : '
: 3’3"953,&‘%,1&%;%?
L i ABBOYTRAR

b scG” & ‘-‘H”

Uet

| as per Board Calendar Chapter XXIX Para 01

page 320 in the year 1989 and later on, second,
q'ualiﬁcation increment ‘was awarded with
effect from 01/06/1991  as perd provincial

government notlﬁcatzon No FD(PRC) 1-1/91

: Dated 11/08/ 1 991 vxde ofﬁce order 57 of dated

. 07/01/ 1993 (Intermedzate certlﬂcate order of

one advance mcrement by BISE & govemment

notlﬁcatlon of dated 07/01/1993 for another

: '.advance mcrement are annexed as annexure -
v“D” “E” & “F” whereas the govemfnent
.notiﬁca’tion & BISE -calende.r' regarding

_advance mcrements are annexed as Annexule

. That the sanctlons of both the notlﬁcatxons one

by BISE and the other by the Government were

duIy endorsed by the LFA department while -

| ‘carxymg out the1r external annua] audit.

. That at 'the time of petitioner’s superannuation,
‘a few oféjectidns_ were _raised by respondent

~No 2, rest were'" removed except the one, that

one of the accorded advance mcrements ‘was

beyond ri'ghts and is liable to be'recovered from




¢ ¢
PESHAWAR HIGH ¢OU ‘
ABBOTTABAL anu?T '

ﬁl//(‘

&) g2

the petiticner. (Copy of the impugned letter -

No. LPI(29)10~2/502 dated 13/06/2017  is

o annexed as Annexure “I”)

. T.hat the Local Audit Fund department raised

- various frivolous objections | regarding the

impugned; recovery of one of the above said

' advance : increments and .in compliance of

recovery objectlon deducted an “amount of

Rs 398197 41 from the “pension claim of

,petltloner in consequence of which, respondent :

No.6 1ssued a SANCTION letter Endst |

No 16/A/24/ESTT /’BISE/ATD | dated |

24/04/2018 W1th ‘the entrxes of deduction of

: -(RS 398197 41) Copy of the 1mpugned letter is

- annexed as Annexure “J”

. That the -'petitionef preferred an application to

- the chalrman BISE, Abbottabad on 20/06/2018

to re-con51der the matter according to law and |

in response received a letter No 113 dated

-30/07/201 8 by the Secxetary BISE, Abbottabad
, refusmg +he request of the pe‘ntloner with -

A reference to a letter No LPI/(29)1 0. 2/889 dated




e/ —
30/ 10/ 17 of LFA department (impugned) of .
respondent No 2 Copy of apphcatlon and letter

No. 113 are annexed as Annexure “K” & “L”

'respeetively. ‘

. The 'p'e'jt_itioner‘ assails both the above -said

irnpugnegd orders Annexdre “T” & “I” with the

- ~folloWiné gxl'ounds amongst 'o‘ghers:-

Lok

 GROUNDS; -

That the orders passed and act1ons takenl
. there under by the respondents regardmg
. .feco{rery of one advance mcrement &re 1n~'

Vloldt;en ' of the nrovisions of the
_Consfdutxon, 1llegal perverse agdmst the

norrne "of justice, coram- non-}udlce x;VIthout
' jurlsdlctlon and against the law and statute

.ab—lmtl'o unlawful and without - lawful
,authomty and meffectwe upon the rlghts of |

“the petltloner



b)

.

S

RoY

.That:.'this. 'hoanable_court and the honorable -

" apex court 'Hé‘.'é been generously allowing

‘ aliketéons'titutibnal petitions fhroughbut the

. ‘judicial history of the country.’

‘ That the Apéx Supren*ié Court of Pakistan n
s _c.l'e"é,“"ision sighted in “PLD 1992 ”Supfeme L

Cour't::j207”'held that:- |

Locus Pebnitentiée'---Pri,nciple of-—--

" Recovery of amount paid on basis of

incorréct order and ‘the recipient had

- received same on a bonafide belief that he

0 -was Ieﬁpitled to it-—payer was not entitled to

récbvéf the amount from the payee during

- the period when incorrect order remain in

ithe._ﬁéld and principle of locus ponitentiae

woﬁld_ :%;)e_applicable to the case.

. Thatas per section 21 of General- Clauses

Act vested right accrued to a citizen, can not

b‘e takén away through subsequent circular,

~ S AL
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ADDITIR

A
mnow;‘?? BENCH

4L REGISTRAR
- PESHAWAR HIGH COURT

& s

That the Constitution of Islamic Republic of -

. Pakistan -provides equal opportunities to

every citizen and guarantees that everyone

should be treated fairly, equitably and

‘according to law.

Thaf the p‘e_titione: deserves to be treated in -

the same way as the Constitution and the

prev;a:i'l"'i‘ng law of the‘.c:oun'try provides and

;. the }é.;c;'c'rue'd. rights, once availed by the

petitifé{i_ier should not be taken away through

‘subsequent orders.

That the rights of petitioner are protected

. and ;gﬁaranfeéd under Art 4 and 25 'Eo‘f, the

Conét'i";c:ution" of Islamic Republic of

Pakistan.

. That the ;petitioner has got no :-other‘
‘ efﬁcaciiihous/ élfémate _femedy axg'e:pt to‘
‘ Hinvolicl'ej the jurisdiction. of this Hoﬁb;able
_.Coﬁftr;gthi‘ough tﬁe ingtan.t . éor;siiti;iional

" ‘~petitioﬁ.




[V

i) . That the notices have been served upon
. respbndents as per rules. (Copies of notices
ale.n,g with postal receipts are annexed as -

" annexure “M”).

jl) . That the Court fee stamp paper worth Rs 500/-

. is attached herew1th

It is.‘tlle‘reti;r‘e, mest respectfully prayed ﬂlét under -
the’ peeﬁllar : 'cifelltnstances', by eceepting :thge:. instant
‘cons.;titution‘al pet1t1on, the impuéned ‘and so called
recoxtery ‘orders 1 Letter No. LPI(29)10 2/503 Dated‘ _
' 13/06/2017 by respdt No 2 and Endst No:ﬂ
'16/A/24/ESTT/BISE/ATD Dated: 24/04/2018 by respdt |

No 5 (both 1mpugned) made and acuons taken there

under may be_ldeclared V01d—ab—1n1t10, null,' ultra vires, -

' un—cotlstitutionel' 1llega1 agamst law and re;.;)ugnant
| dlscnmmatory, w1theut lawful autllonty and of no legal
Aand b1nd1ng effeets on the _rlghts of the petl_t_loner ﬂand also
4‘ 1n uttet.l\fi_olatio‘z:t.;.:ef the 'Coltstitutie‘n of Islarrlic Repulﬁlic. )
of Pak1stan and ~j“udgmer-1'ts_ of ‘thel sutaefi_or courts. The
illeg_al én_d,unju‘?stiﬁed'-sum.recov_ere_d "ffom the petitioner

may please be ordered to be returned to the petitioner.




Y ow

Any other appropnate rellef under the pecuhar

- c1rcumstance of the case ‘ot Qpecnﬁcally prayed for may

."
v
i

| also be awarded 1n favor of the peatloner

S '.,..PEJHTL
, | - Through; L
Dated: p[-to /2018 A L e —

(Muhammad Naeem Abbasi)

_ (Jawad Hameed)
Advocates High Court, Abbottabad
VERIFICATION-- R ', S

, Very“ ed on oatlz tkat the contents of foregomg wrzt petztzon are true and

correct to the best of my knowledge and belief and nothmg has been
concealed therein from this Honoumble Court




' Dlrector Local Fund Aud1t Deparunent

L Muhammad Javed Ex—Assmtant Secretary Academxc

- correct to the best of my knowls

BEFORE THE PESHAWAR HIGH COURT
ABBOTTABAD BENCH

Wp N‘6§ . -A2018

Muhammad Iaved Ex—Asswtant Secretary Academlc Board of Intermediate

& Secondary Educatxon A‘bbottabad !

| ..PETITIONER
~ VERSUS
chemmeﬁt of| , -Khyber
Pakhtunkhwa Peshawar & others : ‘ g
-..RESPONDENTS

| .WRIT PETITION |

AFFIDAVIT

Board of

cdg'e .andubelile:f ‘and ,nothing: has been

concealed therem ﬁ~om thlS Honourable Court.

MBS SIS I

/2
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. FORMOF OB

C

CourtQf;.....;....;,..'...'...,..,.... Bt A :*7%\

' . s i <

‘ Case No..ovieenienns i :‘g wf

" Date of Order‘of‘ S Oxder .or-other Pr o%:::# :I"

___Proceedings . e : \
19.02.2019 | WP No. 1061"-A/2018 .

. |Present: Muhammad Naeem Abbas1 Advocate for| i
petltxoner ‘ !
* ok ok :

' LAL JAN KHATTAK J. Leamed counse] for petmonel stated ?

at the bar that he would not press this writ petmon anymore, if
petltloner is aHowed to approach the p1oper forum in order
seek his remedy | |

In v1aw of the above the mstaﬁt writ petltlon is

dlSlTlISSCd as not pressed however, pet1t10ne1 would be at

hberty to apploach the - competent forum for redresqcu of hlb

| grievance. .+ | < %/ & )
sty p

/_MT\::v

0e
W SRR '\mw‘ff

&
- K
\ 9 g% s

i

, Gou
Pesh"““' % Se
orized ‘-L,.:-M

o=

T Tahir (P.8) Hon''ble Justice Lal Jan Khatialk & Hon 'ble Jusiice Ishtiag fbraliim
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL PESHAWAR

Serv1ce Appeal No 353/2019

‘Muhammad Javed, Ex- Assistant Secretary Academlc Board of Intermediate & Secondary

Educatlon Abbottabad PPN Beressansens Appellant

VERSUS

Dlrector Local Fund Audit, Govt: of Kyber PakhtunKhwa Peshawar :
Assistant Director, (HQ) Local Fund Audit, Govt: of Kyber PakhtunKhwa, Peshawar

Auditor (Pension Incharge) Local Fund Audit, Govt: of Kyber PakhtunKhwa, Benevolent
Fund Building, Peshawar Cantt.

W N =

4, Board of intermediate & Secondary Education, Abbottabad through its Chairiman.
5. Chairman, Board of intermediate & Secondary Education Abbottabad.
6. Secretary, Board of intermediate & Secondary Education, Abbottabad. .
" 7. Secretary to the Govt. of Khyber Pakhtunkhwa, Finance Department, Civil Secreatarlat
Peshawar. A
8. Establisment officer Board of ' lntermediate & - Secondary - Education,
- -Abbottabad

.......... P OPPPRPPRTPPES . 31 :11) i (11 SR

PARA WISE COMMENTS ON BEHALF OF T HE DIRECTOR LOCAL FUND AUDIT
- RESPONDENT NO. 01, ASSISTANT DIRECTOR (H/Q) RESPONDENT NO. 02 AND
AUDITOR (PENSION INCHARGE) RESPONDENT NO. 03.

S# | Description Of Documents | } : Annexure . | Page #
1. | Para wise comment A - 1,2,3
2. Affidavit ' ‘ A 4
| 3. Promotion order to Senior Clerk A 5 .
4. | Provincial Notification regarding advance increments B,C 6 to12 |
5. Rules for advance increments in board calendar - D 13
6. | Minimum qualification to the post of Senior Clerk E - 14
7. Audit Para on the appellant regarding grant of irregular’ F - 15,16
| increments and personal upgradation




Muhammad . Javed Ex- Assistant Secretary Academic, Board of Intermedlate & Secondary‘

/ | IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PE SHAWAR

‘ Serv1ce Appeal No 353/2019

Educatlon,Abbottabad..........................‘.;...; ...................... e rneeneenees Appellant

W

.\l.ow‘h.;e

VERSUS

Dlrector Local Fund Audit, Govt: of Kyber PakhtunKhwa Peshawar ,
Assistant Director, (HQ) Local Fund Audit, Govt: of Kyber PakhtunKhwa Peshawar

Auditor (Pension Incharge) Local I“und Aud1t Govt of Kyber PakhtunKhwa ‘Benevolent - o |

Fund Building, Peshawar Cantt.

Board of intermediate & Secondary Educat1on Abbottabad through its Chalrman

' Chaxrman, Board of intermediate & Secondary Education Abbottabad.

. Secretary, Board of intermediate & Secondary Education, Abbottabad. : -
Secretary to the Govt. of Khyber Pakhtunkhwa, Fmance Department C1v11 Secreatanat :
Peshawar. . ~ :
Establisment . officer Board . of Intermediate & Secondary Educat1on, .
Abbottabad. e ereener et e e Respondents

Respectfully sheweth

I’RELIMINARY OBJECTION

1.

6.
7.

That the appellant is an employee of Board of Intermediate & Secondary Educatlon

,Abbottabad and - not a .civil servant hence this- Honorable Service Tribunal has no
: Junsdlcuon to adJudlcate the matter. . : - :
‘The Board of Intermediate & Secondary Education Abbottabad is not statutory in nature‘

nor would the adoption of the. Rules of Civil Serv1ce provide them such cover 10 make the

instant appeal

. The appellant is neither aggrieved nor 1ocus standi to invoke extra ordmary constltutlonal
jurisdiction of this honorable court:

The instant appeal is not maintainable in its present form and substance and hable tobe -
dismissed. :

. The appeal has not come with clean hand and concealed material facts from this august

court. .
The appeal of the appellant is bad in eye of law belng infructuous.

-That the appellant is esstopped by his own conduct to file the instant Writ Petltlon

PARA WISE COMMENTS ON BEHALI‘ OF THE DIRECTOR LOCAL FUND AUDIT

RESPONDENT NO. 01, ASSISTANT DIRECTOR (H/Q) RESPONDENT NO. 02 AND

AUDITOR (PENSION INCHARGE) RESPONDENT NO. 03

1) No comments. However appellant being employee of Board of Intermedlate & Secondary -

Education Abbottabad is not a civil servant.

2) No comments.

3) The appellant was not entitled to the grant of advance increments as he wasp'romoted'to

the post of Senior Clerk on 6/10/1983 vide order No. 248 (Annex A) where as the
notification of advance increments on the basis of higher qualification was 1ssued on
11/08/1991 vide Notification No. FD(PRC)l ‘1789 (Annex B) and subsequently clarified
vide notification No.FD(SR.V)2-145/97/Vol.V dated 14/03/1998(Annex C). The rules for




~grant of advance increments on the basis of improved qualification and formula for '-

fixation of pay was also mentioned in board calendar under chapter XXIX (Annex D).

The minimum qualification for the post of Senior Clerk in light of board calendar under
Chapter XXVIII is declared to' be Bachelor Degree OR Intermediate plus five year
experience OR Secondary School Certificate in 1% Division and a speed of 100 words per”
minute (Annex E). Hence the appellant is not entitled to the grant of advance incremeritsv
accorded to him in light of board calendar and-provincial governiment notifications -by
having no higher qualification. | : ' o

4) Incorrect, the annual audit conducted by the Directorate of local fund audit has only - .

checked/endorsed the annual increment allowed to.the-appellant w.e.f 20_05-to 2008 rather = ::‘_
than the advance increments. The audit party has taken Para on the appellant regarding B

grant of i;regulérincrements and personal upgradation in the: '.y‘ear' 2010-11 t0-2012-
13(Annex F) The grant of second advance increment allowed to the appellant was not =

admissible as manifested in the BISE Abbottabad board calendar under chapter XXIX.. - o

S) The appellémt has been treated as per law and in accordance to iai_d down prolc-ec‘lurés'.

6) The recoveries amounting to Rs.398197 from the pension claim was made due to excess
payment on account of not only advance increments but also due. to irregular persbhal.
upgradation. All the legitimate dues have been paid to the appellant and no discrimination
has been nﬁade. g : "

7) -No comments:

8) The writ i)etitign as Qitéd in thé“iristah‘t‘,Para of the"appe;al was dismissed -és;ﬁo_t '-.p_'resse'd" -
and the petitioner was given liberty to approach the competent forum for redressal of his =~

grievance. It is also admitted by the BISE authority that the empl'oyees of the institution:
are not governed by the Civil Servant Act 1973. The appellant does not: have ‘the
jurisdiction to file. the instant appeal i the Khyber Pakhtunkhwa Service Tribunal under
the Service Tribunal Act 1974. ' ' ‘

9) The instant appeal is not competent and not maintainable before the honorable service..
tribunal. K ' - L
A4

GROUND

A) Incorrect as the appellant has been treated with accofd_ance to rules 'aﬂd.'_thc;recovjery ‘has -
“been made as per law. ‘ C : o R o .

" B) Incorrect as the appeal is.not maintainable in the honorable service tribunal due to the
" fact that the appellant is not civil servant under the civil servant Act. The judgments of

 the honorable service tribunal cannot be applied on the employees of BISE or any other .

autonomous institution. . ‘
C) The instant Para of the appeal for the same reason as stated above creates no title or | ’
. benefitin fzivpur of the appellant.. ' _ : S L
D) Incorrect and untenable. An illegal order does not create a vestéed right nor does it attract -
the provision of section-21 of the general clauses Act. L -
E) Not denied as laid. ' . .
F) No discrimination has been meted out to the appellant. None of the prgvisibns of the
constitution. has_been violated. An ilkgﬂl-,p}g}py or proceedings such as.the one imp_ugned
 herein, does not create:a:vested or a pelpctuglhrlght in favour of the appellant. . - -

G).Denied, because the right ‘as claimed in the instant appeal, is not a kind of right as o
‘generated under Article-4 and 925 of the constitution.” Moreover, . violation of any =

L T ' . Fa



fundamental right is amen'able Aonlvyf to the const_itutional_ jurisdiétié_ri:' of the ’sup{:rior s
courts. SR S - - ' o

‘H) Incorrect and untenable. The- instant ‘matter is governed by the law and pnnmple of o
Master and servant and. this honorable service tribunal is not competent to entertam the
instant appeal which is liable to be dismissed. ’ '

, Inview of the above subm1ss10ns it is very humbly prayed that the mstant appeal
bemg mcompetent beyond the jurisdiction of this honorable service tnbunal untenabl :
and devoid of any merit, may .gracmusly be dismissed. ‘ : o

A Y

. , o
Audntor (Pension Inch‘lrge) .
Local Fund Audit R o L cal Fund Audn
- Kyber PakhtunKhwa, L IR Kyber PakhtunKhwa, .
o Peshawar. o . ' Peshawar
- Respondent No. 03 - Respondent No. 02

~ Director

- Yocal Fund Audit | Fmance Department
Kyber PakhtunKhwa, Kyber PakhtunKhwa,
" Peshawar. Peshawar.

Respondent No. 07

Resgon_dent No. 01
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A
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RN THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL
~ ‘ PESHAWAR '

Sew1ce Appeal No 353/ 2019

el

£
o

Muhammad Javed Ex- Assmtant Secretary Academlc Board of Intermedlate & Secondary‘_ .

~ Education, Abbottabad....'.......L......‘....;..._, ....... Seereenetarr e rsee e ees ».,.‘:...Appellant S

R VERSUS

1. D1rector Local Fund Audit, Govt: of Kyber PakhtunKhwa,Peshawar., - - R
2. A531stant Director, (HQ) Local Fund Audit, Govt: of Kyber PakhtunKhwa Peshawar ‘

3.
~ Fund Building; Peshawar Cantt.
4. Board of intermediate & Secondary Education, Abbottabad through its Chairman.".
5. Chairman, Board of intermediate & Secondary Education Abbottabad.
- 6. Secretary, Board of 1ntermed1ate & Secondary Education, Abbottabad ' :
7. Secretary to the Govt. of Khyber Pakhtunkhwa, Finance Department Clvﬂ Secreatarlat aE
- Peshawar. - _ _
8. 'Establisment ofﬁcer. : Boar‘d of _Intermediate' & Secondary Education,
Abbottabad................ F PP POIRONE IS Respondents

PARA WISE COMMENTS ON BEHALF OF THE DIRECTOR LOCAL FUND AUDIT -
RESPONDENT NO. 01, ASSISTANT DIRECTOR (H/Q) RESPONDENT NO. 02 AND -
. AUDITOR (PENSION INCHARGE) RESPONDENT NO.03.

AFFiDAVIT ~

Aslam Rafique Deputy Director, office of the Directorate of Local Fund Audit Peshawar |
do hereby solemnly affirm and declare on oath that the contents of para wise coniments on behalf
of Respondent No.03 are true and correct to the .best of my knowledge and- behcf and that .

_ nothmg has been concealed from this Hon’ble Court.

o DEP _ ,
CNIC NO. - -

-Auditor (Pension Incharge) Local Fund Audit, Govt: of Kyber PakhtunKhwa Benevolent B
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CHAPTER XXIX
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——r Eas

him ea Passing each Examination ot the
increment from time 1o time ie. one for
another for BA./B.Sc und one for MLA. /M Sc.

Lsonal staff or emplayees recruited on purely temporury
basis shall not be eliaible for the adv.

ance increments
Grart of advance increment/s shall be subject to satisfactory

rate of unpe
Intermedinte,

record of service,
Should the grant of advance increment/s involve crossing of

ciliciency bur, entitlement of advance increment/s shull he
subject to the employess’ crossing the efficiency bar with the
orders of the competent authority.
In the case of emplayecs improving their qualifications after
1.16.1970, the date of declartion of the result of the relevane

~examination shall he taken into account for the purpase of
giving effect to the grant of adv

ance increment/s to the
employee concerned, ‘
Emplagees below the rank of junior clerks shali’be elivible
for one advinee increment on pussing Secondary Schoal
Certificite Examination, .
No employee of the Board will be aliowed 4th increment for
improvement of Academic Quatificitions during the service
of the Board.
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EDfIK’i?E}"gSND"SECONDA,"'RY‘_‘EDUCATION"ABBOTTABAD
“FOR THE YEAR 2010-11 TO2012:13.

‘Name .'Qf'As'.sistant Director ,-(Au'dﬁit): - - . 'Muhanimad Shams Rehman

Period of Audit: - -  2010-11to 2012-13

INTRODUCTION.

The accounts of Board Intermediate Secondary Education Abbottabad were last.

audited upto 30/06/2009. The ‘Audit Note issued to the Chairman Board Intermediate

" Secondary Education Abbottabad : with the request. to. furnish-annotated reply showing

action taken on the Audit ‘Note but no.annotatior submitted: The Audit Note was discussed

in-detail and reproduced in Part-1 of the Audit Note whereas Part-11 deals with the result of
the current audit. ; ' o

PART-I (PREVIOUS AUDIT)

. . NON DEDUCTION OF INCOME "TAX AMOUNTING TO RS.17224/-

(PARA-8.0F 1990-91). -

~ The paraiis related to the non.deducting of income tax ar_nou’nting‘t-o Rs.17,224/-
- from M/S Motors Ltd:. Neither tax exemption certificate’ was produced nor recovery

made. L
: The needful is stiil a\_Naitcd.

,  IRREGULAR DRAWAL _OF . HOUSE SUBSIDY ALLOWANCE
" AMOUNTING TO RS:22.387/- (PARA-13 1990-91).

A sum- of Rs.22,387/-. was paid to Mr. Rustam Khan Assistant Secretary of
‘Examination on account of Housing Subsidy for which he was not entitled.
Justification/recovery is still awaited.

3. EXCESS PAYMENT OF RS.1,600/- (PARA-14 OF 1990-91).

Rs.45,451/- were dra§m vide ~Cheque No. 09829444 dated 5.9.90 out of which
expenditure account of Rs.1,600/- was not shown to audit. ,
The needful is still awaited. -

. SUSPECTED EMBEZZLEMENT OF RS.12,000)- (PARA-15 OF 1990:91).

© Re.12,000- were paid vide voucher No.69- dated, 21.11.90 to Mr. Aurangzeb
- Khan but expenditure account was not shown to audit. - ’ o
Corrective action:is still-awaited. '

s, IRREGULAR DRAWAL OF _
*  CONVEYANCE ALLOWANCE BY THE BOARD EMPLOYEES
 (PARA-20 OF1990-91). | | »

~ The amount of '-Rs.2§,0()_‘,8/- was paid to Board Employees at Abbottabad as
Conveyance Allowance which was:not allowed/admissible to them. ,
Recovery is still awaited.

s

' R5.29008/- ON'_ACCOUNT _OF -

9
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Secondary Education - -Deptt’s Notification No.SO(B/T) E&SED/6-5/012/BISE
Abbottabad dated 26-11-2012. He was promoted to the post of Professor B-20 w.e.f 27-
5-2013 vide Establishment Deptt: Notification No.SO(E-I)E&AD/9-88/2013 dated 27-
5-2013, whereas his pay and allowances were fixed in the Board in B-20 instead of B-
19 in light of Finance Deptt=Notification No.FD(PRC)1-1/2012 dated 17-8-2012. The
term and conditions of deputation is settled by the competent authority w.e.f 27-11-
2012 to 26-05-2013 in B-19 & w.e.f 28-05-2013 to 25-11-2014 in B-20 vide No.SO
(COLLEGES-I)HED/1-1:1/2013 dated 17-09-2013 and in light of Para-13 of the said
terms no fringe benefits and promotion are to be allowed unless the prior consent of the
¢ - Provincial Govt: is obtained in the instant case no approval of the Provincial Govt: has
' been obtained for the grant of B-20 instead of B-19.

{ The matter is brought into the notice of higher authority to either ex-post facto
5 sanction may be obtained by the Provincial Govt: or the excess payment regularized or
t

f

the same payment may be worked out and recovered from the concerned under
intimation to audit.

424. mGRANT OF IRREGULAR INCREMENTS AND -
(ii) PERSONAL UP- GRADATION TO MR. MOHAMMAD IAVED

SUPERINTENDENT.

(i) Mr. Mohammad Javed was promoted to the post of Junior Clerk B-5 w.e.f
2-7-1977 and was promoted to Senior Clerk B-7 w.e.f 1-10-1983 they have been
granted two advance increments on FA w.e.f 20-10-1989 and 1-6-1991 respectively.

According to Finance Deptt’s letter No.FD(SR-V)2-145/97/Vol-V and No.FD .
(SR-V)2-145/98 dated 14-3-1998 and 31-8-1999 respectively qualification increments
has not been granted for those categories of posts where certain- percentage of posts is
reserved for direct recruitment and the post are rest of reserved for promotion, the
qualification prescribed for direct recruitment will be treated the prescribed

- qualification in the case of promotlon alsoand the advance increments shall be allowed
only if officials possess or acquire higher qualification over and above qualification
prescribed for direct recruitment: However, where there is no such quota reserved to
direct recruitment, the qualification of the lower post from which the employee has
been promoted shall be treated as prescribed qualification for the post.

In light of Para-5 of Chapter XXVII of the Board calendar there is two way of
selection of the Senior Clerk one by promotion among the Junior Clerks on the basis
seniority cum fitness and the second one direct recruitment for which the qualification
of Bachelor Degree or higher Secondary Education (lntermedlatc) and five years
experience.

Thus the employee was not entitled for the grant of said increments.

(ii)  Mr. Mohammad Javed Superintendent was granted personal up-oradatlon
from B-16 to B-17 w.e.f 2-10-2010 vide office order No.15/A/03-Estt/02-10 dated Z-
10-2012 in the light of policy and- criteria for up-gradation of posts issued vide Govt: of
Khyber Pakhtunkhwa Finance Deptt’s (Regulation Wing)- (b) (iii-v). Beside the
employee has-been granted re-fixation of pay on 1-12-2012 in B-17 after allowing
annual increment in B-16 due to his option.

" - According to the up-gradation policy 2010 those employee will be granted
personal up-gradation who do not have. further promotion chance and have stayed on’
one position for a reasonably long time, whereas-according to Para-I (C) of the mode of

- appointment of the Board calendar 2/3 posts of Assistant Secretary '/ Assistant
Controller B-17 is to be filled through promotion from the next lower grade in the cadre
on Seniority cum merit, thus the employee is neither entitled: for the grant of personal
up-gradation from B-16 to B-17 in the presence of reasonable chance for promotion to
the post of Assistant Secretary / Assistant Controller B-17, nor entitled for the grant of
annual increment on 1-12-2012.

Therefore the matter- is brought into the notice of the Board ‘authority for
corrective action under intimation. to audit.
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s MFORE THE _HON’BLE KPK SERVICE TRIBUNAL, CAMP
o - COURT, ABBOTTABAD

Service Appeal No. 252> 12019
MOHAMMAD JAVED ..oveverennne. e, e (APPELLANT)
VERSUS
DIRECTOR, LOCAL FUND, AUDIT DEPARTMENT AND OTHERS

- (RESPONDENTS)

Reply / Written Statement on behalf of respondents No.4 to 6 ad B

INDEX

S.HO - DESCRIPTION GF DOCUMENTS i ANNEXURE ;| PAGE NO

1. Written comments alongwith Affidavit - 1-6

2. Vakalatnama

A
...RESPONBENTSMNG/ 4 to 6

|
; - | ~'”Through- msﬁﬂbbmmmd

_ ' } N A
Dated:-_ 2019 (Syed Altaf Hus$Ain Shah )

Advocate High Court, o
Abbottabad. -
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* BEFORE THE HON’BLE KPK SERVICE TRIBUNAL,
CAMP COURT, ABBOYTABAD

Service Appeal No. 383 /2019

" MOHAMMAD JAVED w.oorveeuereesecmmmmscnssssssssssssins (APPELLANT)
- VERSUS
'DIRECTOR, LOCAL FUND, AUDIT DEPARTMENT AND OTHERS

.....RESPONDENTS)

' Reply./ Written Statement on behalf of respondents No.4 to 6

-Respectfully Sheweth,

. PRELIMINARY LEGAL OBJECTIONS:-

1.  The appellant, admittedly, being an employee of a corporate
body i.e. BISE, and exclusively governed by the Rules and
Regulations as embodied in the calendar of the Board of
Intermediate and Secondary Education, rather than those as
made under the Civil Servant Act, cannot file the instant appeal |

within the competence of the service Tribunal.

2. The Regulations of the Board of Intermediate, governing the
terms and conditions of its employees, such as the appellant, are
not statutory in nature nor would the adoption of the Rules of

Civil Service provide them such cover as to make the instant

we oL -

et
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instant appeal, therefore, being incompetent, is liable to be

dismissed in limini.

3. Tihe appellant was entitled only to a single “qualiﬁcatién
ir}crement” within the provision of Chapter-XXIX of the
Board’s calendar and, therefore, the incident or the act of

- awarding him second increment for the same qualification on
the basis of an extraneous notification, such as the one dated
11/08/1991, was illegal, contrary to and in contravention of the

~provision of the Chapter ibid and, thus, the appellant is not

entitled to any benefit of the principle of locus poenitentiae.

4. The award of dual increment to the appellant, being illegal and
unwarranted as also being a mistake of law and fact, does not
creates a perpetual right in favour of the appellant and, as such,

the benefits so illegally and unauthorisedly received by the
appellant, remained subject to deduction or recovery at the time

of final settlement of his Pensionary benefit, and. hence the
impugned action, being within the competence ot the competent
authority, is not amenable to challenge by way of the instant

appeal before the Service Tribunal.

5. Without prejudice to the above objections, the instant appeal is
hopelessly barred by limitation neither is the appellant entitied
“to the benefit of section-5 read with section-14 of the limitation

Act.

REPLY ON FACTS:-

1.  Needs no reply nor comments.
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Not denied. It would, however, not be impertinent to
submit that the appellant was not entitled to the benefit of
dual increment on the basis of any notification in addition
to except Regulation as provided under Chapter XXIX of

the Board’s calendar. The second grant of increment to

the appellant besides being illegal and unwarranted at

law, was also a mistake of the law and fact and, as such,
did not create a vested or a perpetual right in favour of

the appellant.

- Incorrect, hence denied.

Being a matter of record, needs no reply nor any

comment.

Not denied except that the objection, as was raised by the
Auditor, was valid and within his competence because

the audit department is entrusted with the duty to

consider overall effect of the instant case in the interest

of efficient management of public money.

Being a matter of record, not denied. lt is however,

pertinent to submit that the appellants’ application was

neither competent nor entertainable within  the

competence of the Chairman, BISE.

The writ petition, as cited in the instant Para of the
appeal, was dismissed as withdrawn. However, without
any specific direction, the appellant was set at liberty to
approach competent forum. It is also pertinent to state

Ao st mmmnallant nat haina a civil servant. has. once again,
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Incorrect. The instant appeal, before this honourable

service tribunal, being incompetent, is not maintainable.

REPLY ON GROUNDS:-

i

|
a)] " Incorrect and untenable.

b)_,‘

d)

The instant appeal is incompetent. The appcliant is not a
Civil Servant nor are the Terms and Conditions of his

service governed by the Rules or Regulation as provided

- under the civil servant Act and, therefore, the appellant is

‘not entitled to the benefit of any such judgment or

decision as claimed in-the instant Para of the appeal.

“The instant Para of the appeal, for the same reason as

stated above, creates no title or benefit in favour of the

appellant.

Incorrect and untenable. An illegal order does not create
a vested right nor does it attract the provision of section-

21 of the general clauses Act.

- Not denied as laid.

No discrimination has been meted out to the appellant.
None. of the provisions of the constitution has been

violated. An illegal order or proceedings, such as the one

" impugned herein, does not create a vested or a perpetual

right in favour of the appellant which remained subject

to final determination at the time of final settlement of




Dated:-

-Deﬁiéd; because the right, as claimed in the instant
appeal, is not a kind of right as generated under Article-4
and 25 of the constitution. Moreover, violation of any
fundamental right is amenable only to the consiitutional

jurisdietion of the superior courts.

Incorrect and untenable. The instant matter 15 poverned
by the law and principle of Master and servant and this
* honourable Tribunal is not competent W entertain the

instant appeal which is liable to be dismissed.

- In view of the above submissions, it is very humbly
prayed that the instant appeal, being incompetent,

beyond the jurisdiction of _this lhonourable

Tribunal, untenable and der y merits, may

- graciously be dismissed.

BE bbottabad
44
~ AV

Through:

/2019 (Syed Altaf Hussain Shah)

Advocate High court, Abbottabad.
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2 BEFORE THE HON’BLE KPK SERVICE TRIBUNAL,

CAMP COURT, ABBOTTABAD

Service Appeal No. 383 /2019

© " “MOHAMMAD JAVED ......coervevrveriiereenesnsnsns s (APPELLANT)

VERSUS
DIRECTOR LOCAL FUND AUDIT DEPARTMENT AND OTHERS

..(RESPONDENTS)

E Reply / Written Statement on behalf of respondents No.4 to 6

' AFFIDAVIT

1, Muhammadv Ashfaq Senior scale Stenographer legal branch BISE,
Abbottabad, duly ‘authorized by the Competent Authotity, do. hereby
solemnly affirm and declare on oath that the contents of instant Writren
Comménts are true and correct to the best-of my knowledge and belief and

that nothing has been concealed from this Hon’ble Court.

DEPONENT
Dated:- . /2019
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR. IR
. No.. - 33,_3 . )
APPEAL No ........................ reeesassseisssansssnessssesionss of 20 7
) -

MWWW/M .................................................................................
3 ‘ - ‘ » ‘ Apel,lant/Petlt.:loner.

" Versus . .
,D/Veéés, M[M A—M/{ ///%/}%

..............................................................................................................................................................................

RESPONDENT( S)

#ﬂ—‘
Notice to Appellant/Petltloner Hicterr MW/&.//&I’-‘&/ [ - o

A%x,slt/m/{ g""“‘/ ﬁé’ﬂf/é’mﬂ /ga&ié/ |

% /wz/w»edaﬁ? o ’? ;/Wm—r

o

Take notlce that your appeal has been fixed for Preliminary hearing, . -

repllca}lng_gff (ﬁnwgcomter afgdagyr ﬂ%gz/arguments/order before this Tribunal

You may, therefore, appear before the Tribunal on the sald date and at the said
place either personally or through an advocate for presentatlon of your case, failing
which your appeal shall be liable to be dismissed in default. l//

ar,

Khyber Pakht wa §erv1ce 'I‘rlbunal
‘ Peshaw
.
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KHYBER "PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
JUDICIAL COMPLEX (OLD). KHYBER 'ROAD,

ST PESHAWAR 3 712
No. | L o |
. APPEAL NOuooereeeeereeeesnssssssens 353 .................. of20 7

saceEBEEBISSIRAERUS SRS ERTIIPARERTTIRAERTItOIOATRONIANRTRTTIORORES veancsrsessnduicesnnrntonsannarasteerrtasesnarrsansacstaansaseaTIITIseRRTIIRSC T RRRE RS RO RRACERCSNESTNEY

SRR STy e L T L

Notice to Appeuant/f’-eationer : y -
T T pssas dandt 57/ Ac -

; Eceaw/ ?‘ fntss “’/_70‘224;5 [ 2

oW o Ws 3
EX. L5

¢ kp/uéfwl@"n 7 Giis o

Take notice that your ’appeal has_ been fixed for Pr’eliminary heaxf'ing,

rephc}agm, affldawt/)eoounter a dawt/x;sgr,/arguments/order before this Tribunal

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, failing

LS

~ which your appeal shall be liable to be dismissed in default.

'f KW‘/ ézzu{/q /4’66‘/{ .

€
4 ;

‘ A Khyber Pakhtunkhw. Serv1ce 'I‘rlbunal
" : . Peshawar. ,
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR. . _ 72?
No. T . _ ' _—
APPEAL No.ecrevnrrrneeerng 353 .................... . of 20 /"7 R
............. Méﬁhﬂmm&/ (///' (’%&0/
Apellant/Petltloner
Versus

................ p ,/;/e: ég' ....... /.m a@//;,ﬁ S 0/,/4 /,/(‘

- . RESPONDENT(S)

93/

Notice to Appe!iant/Peaﬁonep .......... M%{‘W - A, - aﬂd’ - Aﬁ’/ ,Q_)ag P c_% '

ﬁw%mmé /7/_, h/ ........ |
Mé - /j ...................................... S—

-
:
r

'I‘ake notlce that™ yox your, : appeal has been f1xed for Preliminary hearmg,

: rephcatnon, a’gfldavxt/counter fodawt/record/arguments/order before thxs 'l‘rlbunal

You may, therefore, appear before the Tribunal on the said date and at the said
place either personally or through an advocate for presentation of your case, falhng ,
whlch your appeal shall be liable to be dlsnussed in default. :




