tj BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

£ N S Service Appeal No. 265/2017
“ S Date of Institution ...  20.03.2017
- Date of Decision ... 29.07.2021
Muhammad Saleem (No. 688) son of Muhammad- Akbar resrdent of Shahkot
Tehsil & District Mansehra.
(Appeilant)_ n
VERSUS
District Police Orﬁcer, Mansehra and two others. 3
(Respondents) .
" MR. MUHAMMAD ASLAM TANOLI,
Advocate ‘
~ For Appellant
MR. USMAN GHAN]I,
District Attorney : - For Respondents
SALAH-UD-DIN MEMBER (JUDICIAL)
ROZINA REHMAN : MEMBER (JUDICIAL) .
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
o JUDGMENT

TIQ UR REHMAN WAZIR MEMBER (EXECUTIVE) The instant service

‘appeal was heard by a Division Bench of this Tribunal on 21-02-2019 and
judgment was pronounced The two learned Members, however dlffered in thelr
respectrve opmrons A larger Bench was, therefore, constituted which heard the

matter on 29—07—202-1.

02. Brief facts of the case are that the appellant was appointed as Constable

~on 30-03-1995 in police department. While on three days leave from duty, an FiRj f
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U/Ss 302/324/427/148/149 PPC, dated 23-03-2011 was lodged against hirn by h|s a
opponents due to which the appellant did not resume his duty after"exoi-ryl"of the
leave. Consequently, the appellant was suspended vide order dated 24-03- 2021 and
d|5C|pI;nary proceedings were initiated against the appellant under Removal from |
Service (Special Powers) Ordinance, 2000 in absentia. The appellant was uItlmater'-
- -di_s'lmissed from service vide - order dated 11-05-2011. The appetla'nt remained _ |
f_uoitive from law for a longer time, until‘ he was arrested on 19-10;2013; The
appellant however was acquitted from the charges by the trail court vide judgm'ent -
. dated 30-07-2015, thereafter, he. filed departmental appeal dated 11-09-2015,

which was rejected vide order dated 27-09-2016. The appellant ﬁled mercy petition

on 30-10-2016, which was also rejected vide order dated 21-02-2017, hence the - :

instant service appeal instituted on 20-03-2017 with prayers that the appellant may

be re-instated in service with all back benefits.

MC‘ counsel for the appellant has contended that the appellant was. - -
~Proceeded against on the charges of registration of an FIR against him in a criminal .

case, which have formed the foundation for hie removal from service. He 'further' "
contended that such proceedings were undertaken on the back of the appellant and
the appellant was not associated With the inquiry‘proceedings. Learned counsel! for
the appellant argued that no charge sheet/statement of allegations and show cause
notice was served upon the appellant. He further argued that the respondents,-'
hastily conducted such proceedings without affording proper opportunity of defense »_‘
to the appellant, so much so that it took only 42 days right from his -euspené,ion up |
- o his dismissal. Learned counsel for the appellant explained that the respondents
‘. without uvaiting for the decision of the criminal court »opted to proceed with the
matter in an unnecessary haste resulting in miscarriage of Justlce to the appel!ant
that such proceedlngs were conducted only to the extent of fulfi Ilment of codal_ -

formahtles and the appellant was kept ignorant of such proceedlngs which resulted‘
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| impugned order.

» \JJ Mistrict Attorney appearing on behalf of the respondents has
o contended that the appellant was involved in many criminal cases and remained

into delay in feceipt.of the impugned order of dismissal and which was recei;/éd by
the appellant on 04-09-2015. He further explained that regular inquiry fs must
before impositibn of major penalty of dismissal, which however was not done ih -
case of the appellant; tHat the appellant was acquitted from the criminal charges
vide judgment dated 30-07-2015 and it is a Well settled legal propdsition supported
by numerous judgments of the apex court that when an accused official is acquitfed
from criminal charges after trial by competent court of law, he cannot be ousted
from service on the same very charges. On the question of limitation, Iearned
counsel for the ap'pellant argued that the impugned order has- been passed .

retrospectiveiy, therefore, the same is void and limitation does not run against the

history sheeter of police station Phulra. He further contended that the appellant

willfully absented himself from lawful duty without permission of authority due to his

‘involvement:in a criminal case. Learned District Attorney argued that the'appellant »

remained proclaimed offender for a longer period. He further argued that the august -

Supreme Court ha\(e held that even where a person is innocent, absconsion
amfounAts to showing mistrust in the judicial system. Learned District Attérnéy
exblained that to seek condonation of absence during absconsion would amount to
putting premium on such act; that the appellant was properly proceeded against
under the re!evant law and rule. He further explained that charge sheet/statement )
of allegations were served upon the appellant at his home address, but since the
appeillant was absconder, hence was proceeded against in absentia. Learned District
Attorney pointed out that when the appellant| himself is not available for 'personal
hearing, no rule of natural justice or requirement-of law regarding notice or hearing

or about regular inquiry had been infringed. He further pointed out that the




impugned order of dismissal was issued on 11-05-2011, whereas the appellant filed

- | d‘epartmental 'appeal on 11-09-2015, which is badly time barred;-that when appeal
j o before departmental authority is time barred, service appeal before service Tribunal
is incompetent. Reliance was placed on 2017 SCMR 965, 2006 SCMR 4_53, 2007

~ SCMR 513, 2011 SCMR 1429 and-2021 SCMR 144,

05. We have heard learned counsel for the parties and have perused the
record.
06. - Record reveals that on 20-02-2011, the appellant received tevlephonic

information about murder of his two brothers by their opponents, due to which

three days Ieave was granted to the appellant. The appellant joined the funeral

rituals of his brothers and also registered case FIR No. 30 dated 20-02-2011 U/S

o _ 302/34 PPC against the accused. Due to such. tragic incident, the appellant being“ in- -
( . | Mpphcaﬂon seekmg ﬁve days leave from the authority, however |
:\/\’ the leave was not sanctioned. In the meanwhile, his opponents lodged an FIR
against the appellant in a criminal case on 23-03-2011 U/Ss 302/324/427/148/149

- - PPC, due to WhICh the appeflant did not report back to his place of duty The
respondents suspended the appellant in absentia on 24-03- 2011 and ex-parte

disciplinary proceedings were initiated against him under Removal from Service‘ ‘

(Special Power) Ordinance, 2000 on the ground of his involvement in a criminal case

| as-well as ablsen'ce from duty. It hpwever was noted that there is no provision in the -

said ordinance, whereby a civil servant could be proceeded against ex-parte, nor

any such procedure is available in the said ordmance to deal the civil servant, in

| case the civil servant is rnvolved in a criminal case and is later on granted acquutta!l

by the trial court. We are also conscious of the fact that the appellant was not " '

available at that particular time for disciplinary proceedlng, however it appears that

the absence of the appellant was not willful, rather it was due to security reason as

two brother of the appellant were killed and his own life was also at risk. In a




situation, principals of natural justice demands. that respondents must have\ waited - |
for decision of a criminal court, which is also supported by section 194-A of CSli. It
is atso settled law that dismissal of civil servant from service due to pendency of
criminal case against him would be bad unless such official was found"guilty by
competent court of law. Contents of FIR would remain unsubstantiated allegations,
and based on the same, maximum penalty cotlld not be imposed upon a civil -

servant ‘Reliance is placed on PLJ 2015 Tr.C. (Services) 197, PUJ 2015 TrC__ .
(Serwces) 208 and PLJ 2015 Tr.C. (Services) 152. As. is ewdent from their

com_ments, the respondents were well aware that FIR was lodged against the |

appellant on the basis of blood feud enmity and that his absence was not willful, . -

where he lost two of hlS brothers, the respondents mstead of taklng lenient view,

proceeded the appellant in haste and did not afford approprlate opportunity of

: . W required under the provisions of the said ordinance, rather -
: \A’ conducted proceedings only to the extent of fulfillment of codal formalities, hence

the appellant was condemned unheard. In PU 2016 Tr.C (Services) 326, it ha_s been

held that when a power is conferred on a public functionary and it is exercisable for

benefit of any affected party then that party gets an implied right to move for .-

-exercise of such power. In case of imposing major penalty, principle of natural

Justice requires that a regular inquiry be conducted in matter and opportunity of

defense may be provided to civil servant proceeded against. Moreover, if a civil

servant is dismissed from service on account of his involvement in criminal case,

then he would have been well within his right to claim re-instatement in service after

acquittal from that case. Reliance is placed on 2017 PLC (CS) 1076.

07. The FIR lodged against the appellant would reveal that as per practice in

vogue, eleven male family members of the appellant including the appellant had |

| been charged in the said FIR and all of them were acquitted on merit by the

competent court of law vide judgment dated 30-07-2015. Statement of the




complainant, who had 'Iodged such FIR, wouid reveal that the appellant ‘was not '

gurlty, hence was acquitted of such charges. Statement of the complamant'

| conta:ned in the ]udgment is reproduced as under -

"It is correct that when we reached at the spot, indiscriminate firing started from behind the -
bou/defs bushes and thick jungle all of a sudden. He further admitted that the accused pad
_ concea/ea’ behind the bou/ders bushes and jungle and I could not Identify them. He also. admitted
that we had enmity with the accused; therefore, I charged them on the basis of said il WII//enm/ly
He also admitted it correa‘ that I do not charge the accused facmg trial anymore”,

In 2012 PLC (CS) 502, it has been held that if a person is acquitted of a charge, o

: therpresumption"would be that he was innocent. Moreover, after acquittal of the

appellant in the criminal case, there was no material available with the authorltles to

take actron and lmpose major penalty. Reliance is placed on 2003 SCMR 207 and

| \/‘/ 2002 SCMR 57, 1993 PLC (CS) 460

08. We are also mindful of the question of limitation, as the appellant filed
departmental appeal after earnang acquittal from the charges leveled against him, -'
but the C|rcumstances in the instant appeal are eccentric which requrres dealing in a' "
dlstmguashable manner, if compared with numerous cases decided by this Tribunal.
as-well as superlor court, where government employees remain fugitive from law for

years but in case of the appellant, major penalty was awarded wrthln 40 days from
the date of tnstrtutlon of criminal case. The Supreme Court of Pakistan it its'_ |
]udgment reported as PLD 2010 SC 695 has held that it would have been a futile |

attempt on part of civil servant to challenge his removal from service before earnlng
acquittal in the relevant criminal case. It was unjust and oppressive to penalize civil

~ servant for not filing his departmental appeal before earning his acquittal in criminal -

~ case, which had formed the foundation for his removal from service. Moreover, it is

a well settled legal p'roposition that decision of cases on merit is always encouraged

instead of non-suiting litigants on technical reason including ground of limitation.

Reliance is placed on 2004 PLC (CS) 1014 and 1999 SCMR 880. '




09. In order to justify their stance, the respondents had projected the

appellant with a tainted past, whereas on the strength of PLJ 2005 Tr.C (Services)

107 and PLJ 2016 Tr.C. (Services) 324, it cannot be made a ground for awarding
penalty to a government servant. This Tribunal however has ample power uhder;
Settion-7 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974 to confirm, set

: aside, vary or modify the orders, against which appeal is made.

10. We have also examined the second part df the allegation, which was

absence. It 'was noted that absence was offshoot of the first allegation, as the

appellant was placed under suspension just after registration of FIR against ﬁim,‘

when the appellant was not absent; rather he was on three days leave. Total

absence between the periods from registration of FIR against him, until his dismis_sal' -

from service comes to 48 days. As discussed above, the appellant has already been

acquitted in the criminal case, therefore, the impugned penalty imposed upon the

- appellant is liable to be set aside.

11. ‘In view of the foregoing discussion, the instant appeal is accepted and the
appellant is re-instated in service, however the intervening period of his absence

- from duty shall be considered as leave of kind due. Parties are left to bear their own -

costs. File be consigned to record room.

'ANNOUNCED
£ 29.07.2021

(SALAH-UD-DIN) (ATIQ UR REHMAN WAZIR)
MEMBER (JUDICIAL) MEMBER (EXECUTIVE)

e .
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29.07.2021 Mr. Muhammad Aslam Tanoli, Advocate, for the appellant 'pres‘e’n't.;u '_ ,.

Mr. Muhammad-Nazeer alongwith Mr. Usman Ghani, District Attorney for

the respondents present. Arguments heard and record perused.

Vide our detailed judgment of today, separately pl_acéd én' file, the .
instant appeal is accepted and the ap-pellant is re-instated"in ser‘v'ice;‘-_'
_howevér the intervening period of his absence from duty shall_bel  ‘
considered as leave of kind due. Parties are left to bear tHeir own cééts'..' ‘

File be consigned to record room.

Mg

. ANNOUNCED

29.07.2021 - , -
(SALAH-UD-DIN) - (ATIQ UR REHMAN WAZIR)

MEMBER (JUDICIAL) MEMBER (EXECUTIVE) -




15.07.2021

Appellant in person present. Mr. Muhammad Nazeer Assistant:

alongwith Mr. Usman Ghani learned District Attorney forg_résponden_ts, '

-

present.

During perusal of the file, it transpired that copies of complete
record of the inquiry proceedings have not been submitted, therefore,
respondents are directed to produce the same before the Tribunal and to

come up for re-arguments before the Larger Bench on 29.07.2021.

) 7

(Rozina Rehman) ' ~ (Salah-ud-Din)
Member (J) - Member (J)

i

iy
(Atiq ur Rehman Wazir)
Member (E)
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| - 29.06.2021 o . Mr. Muhammad Aslam Tanoli, Adv-ocate, for the appellant
| - ~ present. Mr. Kabirullah Khattak, Additional Advocate General for
o “the resp'(_‘j»ndents' present.
o 'L'ater requested for adjournment on the ground that the
. 'igsue' of‘retrospective effect is involved in the instant appeal
~ regarding, ,w'hichAFuII Bench has already been constituted.

Adjourhed'.'_To come up for arguments before the Larger Bench

~ on 07.07.2021.

Q _Z:Z

(ROZINA REHMAN) | (SALAH-UD-DIN)
MEMBER (JUDICIAL) ' MEMBER (JUDICIAL)

MEMBER (EXECUTIVE)

07.07.2021" . Mr. Muhammad Aslam Tanoli, AAdvocate, for the appellant
present. Mr. Usman Ghani, District Attorney for the respondents

A presen’t.'
'Arguments heard. To come up for order before the larger

_ Ben\ch on 15.07.2021.

. N h‘_ﬁ‘-
(ROZINA REHMAN) : (SALAH-UD-DIN)

- MEMBER (JUDICIAL) - MEMBER (JUDICIAL)

MEMBER (EXECUTIVE)




(09032021 . Counsel for the appellant and Addl. AG alongwith for the
| | respondents present. T : 4 o

‘Argui'nents-l heard.. To comé up for order on 01.04.2021 before

this “Larger Bench. - L : ' 4

t ;ﬁr-Rehmari Waiir)
- Member(E)

(Mian Muhatf#ffad) -
, o Member(E)
01.04.2021 _ | Due to demise of the Wofthy Chairman, the Tribunal is -
-non-functional, = therefore, case is adjourned to
31.05.2021 for the same as before. o

31.05.2021 -Appellant present in person.

Kablr Ullah Khattak learned Additional Advocate
General for respondents present

Perusal of record would reveal that arguments were
advanced before the Larger Bench therefore, the
matter-is adjourned to 29.06.2021 before Larger Bench.

Ca)

(Mian Muhammad) (Rozina Rehman)
Member (E) Member (J)




03.12.2020

11.02.2021

11.02.2021 on

" Larger Bench

%

Counsel ‘for appellant 'is__preéent. Mr. éRiaz- 'Ahmadi

Pai_ndakheii,' Assistant Advocate Genera’l‘,;for' the respondents is’

“also present.

Learned c_ouns:el' representihg appellant requested for
adjournment that he"has not prepared the brief of -the instant

appeal. Relque"st is acc‘e’ifited.'The appeal is adjoumed to

hich date file to come up. for arguments before

(MIAN MUHAMMAD) . (MUHAMM MAL KHAN)
(MEMBER EXECUTIVE) MEMBER (JUDIC

(ATIQ-UR-REHMAN WAZIR)
EMBER (EXECUTIVE)

Counsel for the appellant and Addl. AG for the  respondents

present.

Adjourned to 09.03.2021 for hearing before the'LarLger Bench
due to paucity of time today. '

(Rozina Rehman) - -
Member(J) .

e

(Atig-ur-Rehman Wazir) .
Member(E) R




10.111202,0 ~ ‘Appellant is present in person. Mr.’ Kabirullah- Khattak,
' Additiona'l Advocate General and Mr Ameeruliah, Head
" Constable, for the‘respondents are also bresent. '
Since the Members of. the High Court as well as of the
District Bar Associa‘tions,' Péshaw_'ar,' 'are' obsefving strike today,
_therefdre, learned counsel for appellant is not avai-lable today.
Adjourned to 03.12.2020 "on which date to come up. for

arguments before the Larger Bench.

(MUHA HAN).
- MEMBER (JUDICIAL)

| A S (ROZINA REHMAN)
MEMBER (JUDICIAL)

i
!
| | | - (MIAN MUHAMMAD)
| 5 | . ~ MEMBER (EXECUTIVE)

CoaTEy




02.09.2020 *Counse! for apbeliant ahd'- Mr.” Usman Ghani learned

District Attorney for respondents present.

At the outset it was pointed out ~that'many other cases
involving proposition regarding retrospectivity of operation of
penalty, are fixed before Larger Bench on 10.11.2020.

In the circumstances, it shall be appropriate to adjourn |
instant matter to the said date for hearing alongwith similar

appeals.

* Adjourned Aaccordingly.

@)

(Rozina“Rehman) | .Cha\r an

Member (J) ‘%/
o ' (Mian Muhaniffiad) - .

Member (E)
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06.02.2020 Appellant with counsel and Mr. Usman Ghani, District

Attorney for the respondents present.

The Worthy Chairman is on leave, therefore, the

matter is adjourned to 14.04.2020 for arguments before the

Larger Bench.

(Hussain Shah) (Muhammad Hamid Mughal)
Member _ -Member

-

14.04.2020. Due to public holidays on account of Covid-19, the cése
is adjourned. To come up for the same on 14.07.2020 before

Larger Bench.

eader

14.07.2020 Nemo for the appellant. Mr. Usman Ghani District Attorney
for the respondents present.

[ .
Notice / "be' issued to appellant/learned counsei for
arguments on 02.09.2020 before the Larger Bench.

P

(Rozin hman)
Me r

(Mian Muhmmad)

Member
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08.11.2019

12.12.2019

Adjourned to 06.02.2020 before Larger Bench.

e

. Counsel for the appellant and Mr. Kabn‘ullah Khattak learned

iAddltlonal Advocate General for the respondents present

To come up alongwith Appeal No. 474/2017 for  orders
regarding application for formation of Bench comprlslng all the
Members and Chairman of the Tribunal, on 12.12:2019 before
Larger Bench. | . :

| . \&jo/

(Mr. Hamid Mughal)
Member

(Hussain Shah)
Member

Appellant in person and Mr. Riaz Paindakhel learned. Aiééisiaint

Advocate General for the respondents present.

Vide our detailed order of even date in service appéal No.

-474/17, the objection regarding constitution of Bench is over ruled

and the appeal is posted before a Bench already constituted.

A request for adjournment is made due to non availability of

~ Jearned counsel for the appellant, owing to genefal strike of;:the bar. o

KL
(M. Hamid Mughal)
Member

(Hussain Shah)
Member
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\.,;25.06.2019  Learned Chairman is in disposed, while learned member
Mr. Hussain Shah is'on tour to camp court D.l.Khan. To come up

on 05/07/2019.

05/07/2019 Due to incomplete bench; the case is adjour_nedl To c’o'mé up

on 29/08/2019.

29.08.2019 Learned counsel for the appellant _‘pres'ent. Mr. Riaz

Kahn Paindakhel learned Assistant Advocate General for the: -

respondents present. Learned counsel for the ‘appellant seeks

t ‘ Larger Bench.

S

(Muhammad Hamid Mughal) .

Ty et Member
BRI &Y :

« .
AN AN

. (Hussain Shah)
Member

2
et

leader

adjournment. Adjourned to 08.11.2019 for arguments before

N
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22/3/2019

~

\

11.04.2019

By the directién of the worthy Chairman,
the instant appeal i's fixed before the larger bench
comprising of Hon'ble Mr. Justice Hamid Frooq Durrani,
Chairman, Mr. Muhammad Hamid I\/lugha! learned
Member(J) and Mr. Hussain Shah, \ leanred

Member(E)for arguments on 11/4/2019 at Peshawar.

Notices be issued to the parties/counsel for the date

fixed. . ‘\

REGISTRARU*

Junior to counsel for the appellant and Addl. AG for

the respondents present.

Due to general strike on the call of Bar Association
instant matter is adjourned to 25.06.2019 before the

e

Chairman

Larger Bench.

.

(M. Hamld Mughal) - &R 4?« {ﬁ )

Member \sy,'mmﬁ

e
~"_ -7y
y
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a0
\

f@qd,rﬁes*::,a@ (Hussain Shah)

m _Member




T BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
R AT CAMP COURT ABBOTTABAD

SERVICE APPEAL NO. 265/2017

Date of institution ... 20.03.2017
Date of judgment ... 21.02.2019

Muhammad Saleem (No. 688) S/o Muhammad Akbar,
R/o Shahkot, Tehsil & District Mansehra. o
- (Appellant)

YERSUS
1. District Police Officer, Mansehra.
- 2. DIG Hazara Range, Abbottabad.
3. Inspector General of Police, Khyber Pakhtunkhwa Peshawar.
: (Respondents)

APPEALL.  UNDER SECTION-4 OF _THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
‘"THE ORDER_OF DPO _MANSEHRA VIDE WHICH THE -
APPELLANT WAS DISMISSED FROM SERVICE.

Mr. Muhammad Aslam Tanoli, Advocate. .. For appellant.

Q\\ Mr. Muhammad Bilal Khan, Deputy District Attorney ... For respondents.
33 S o
N\ Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)
§ k MR. AHMAD HASSAN . .. MEMBER (EXECUTIVE)
DISSENTING JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - | ~Counse1: for the
appellant present. Mr. Muhammad Bilal Khan, Deputy District Attorney
aiongvséith Mr. Ikhlaq Hussain, Inspector (Legal) for the respondents i)resent.
Arguments heard and record perused. |
2. Bfief facts of the case as per present service appeal are that thé ai)pellant
was serving in Poliée Department. He was dismissed fromAserv'ice Vide order g ' /
dated 11.05.2011 on the allegation of absence from duty being invol:vfed'. in.a !

criminal case by the competent authority. The appellant filed departmental

appeél on 11.09.2015 which Was.;rejected oﬁ 27.09.2016 thereafter, the
— Y : » R

SRS
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appellant filed revision=péfition on 13.10.2016 which was rejected on

21.02.2017 henéc—;, the present service appeal on 20.03.2017.

3. - Respondents were summoned who contested the appeal by filing written
reply/comments.
4. Learned counsel for the appellant contended that the appellant was

serving in Police Department. It was further contended that the appellant was
falsely involved in aAcriminal case vide FIR No .49 dated 23.03.2011 under

sections 302/324/427/435/148/149 PPC Police Station Phulra ,'District

Mansehra. It was, further contended that on conclusion of trial, the appellant was

acquitted by the competent court vide judgment dated 06.07.2017. It was further
———r :

~ contended that the appellant was imposed major penalty of dismissal from

service without proper and regular inquiry as neither charge sheet, statement of

allegation was served upon the appellant nor he was associated in the inquiry
proceedings nor any absence notice was issued to the appellant at his home

address therefore, the appellant was condemned unheard. It was further

_contended that there is some delay in filing of departmental appeal -but the

impugned order has ‘_bfen passed retrospectively i.e from the date of ajbsence, '

therefore, the same is Vdid and limitation does not run against the impugned
—~—

order and prayed for acceptance of appeal.

5. On the other hand, learned Deputy District Attorney for fhe resp;bndents

opposed the contention of learned counsel for the appellant and contehéled that

the appellant was serving in Police Department. It was further contended that

the'appe'l‘lant was involved in five criminal cases as reveled from the decision

dated 23.09.2016 of the departmental éuthority as well as reply of the

respondent-department. It was further contended that the appellant remained-

absent from lawful duty without permission and sanctioned of the higher

authority due to iﬁvolyement in criminal case FIR No 49 dated 23.03.2011

Bt L
51

under sections 302/324/422/148/14? PPC "Eolice ‘Station Phulra District
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Mansehra. It was further ~contended that the -appellant remained p_roélaimed
offender for a long period in the aforesaid criminal case. It was further

contended that the respondent-department also framed charge sheet, statement

of allegation and copy of the same was also forwarded through dairy No. 741-

42FEA dated Mansehra 28.03.2011 to the appellant With the direction to submit

written statement to the inquiry officer within seven days of receipt of this

charge sheet, statement of allegation and also to appear before the inquiry -

- officer on the date time and p‘lace' for departmental proceeding as revealed from

the statement of éllegation but the appellant was absconder in the aforesaid case
’ e~

and did not appear before the inquiry officer therefore, ex-parte proceeding was
initiated against the appellant and the competent authority submitted his.inquiry
dated 21.04.2011 and recommended for major punishment and -‘on the basis of
said inquiry, the competent authority has rightly dismissed the appellant from
service. It was further contended that the appellant was imposed major .penalty
of dismissal from service vide order dated 11.05.2011 but the appellant h;as filed
e —— _ ]

departmental appeal on 11.09.2015 ‘after a delay of more than four years
therefore, it was contended that the departmental appeal is also badly time
barred and prayed for dismissal of appeal.

6. Perusal of the record reveals that the appellant was serving 1n Police
Department. He was imposed major penalty of dismissal from service vide
order dated 11.05.2011 on the allegation of absence from lawful duty without

permission of the higher authority being involve in the aforesaid criminal case.

The record further reveals that copy of charge sheet, statement of allegation was

also forwarded to the appellant vide diary No. 741-42 dated 28.03.2011 with the

direction to submit written statement to the inquiry officer within seven days-to
the inquiry officer as revealed from the statement of allegation but the appéllant

was absconder in the aforesaid therefore, he did not appear before t'hé.inquiry -

officer and the inquiry officer initiated ex-parte proceeding and submitted report




4.

dated 24{.04.2_011 to the comﬁetent authority wherein the inquiry officer found

the appellant guilty 6f absence from duty and recommended'him for major

penalty and on the basis of said inquiry report, the appellant was imposea majo_r '
penalty of dismissal from service by the competent authorify vide order dated

11.05.2011. No doubt the appellant was not associated in the inquify proceeding ]
but admlttedly at the relevant time the appellant was absconder in the aforesaid I

criminal case and despite sendmg of charge sheet, statement of allegation to the

'appellant with the direction to appear before the inquiry officer, the appellant_

could not appear before the inquiry officer being absconder in the criminal case.

It is also well setﬂed law that when the- appellant himself was not available than
he cannot say that any rules of natural justice or requirement-of law're'garding-
notice or hearing or about regular i mqulry has been infringed. Tn thls ‘respect
SCMR 2011 page 1429 cited for M/Mwb‘j@g Rad
Government Servants (Efficiency and Discipline) Rules,
1973 |
~Rr. 4 (1)(b)(iv)--Service Tribunal Act (LXX of 1973), .
' 4--l- Constitution of Pakistan, Art. 212(3)---Dismissal from
service---Absence from duty without sanction leave @ﬁer
-expiry of ex-Pakistan medical Ieave---iNon-joining’ of duty by
- appellant after department refused his request for three y:ears
fuﬁher leave---Dismissal of appeal by Service Tribunal---
Validity---Appellant himself was not available for persQﬁal
hearing as he was out of Pakistan as per his own request for
extension of leave---No rule of natural justice or requiremenf
of- law regz_irding notice or. hearing or about regular enquiry
has been infringed---Department had not committ?@f_gany
illegality in i)roceeding against appellant particularly after Rt

-refusal of his request for extension of leave, he did not join




V2 foor

2/ z '%/9

5

‘ duty; which he was bound to do --:-Appellant had not raised

any substantial queg:t'i‘:i)'i"?'bf law of public importance---
Supreme Court dismissed petiﬁon for leave to appeal in
circumstances.

It was also held in 2011 PLC (C.S-) 990 Supreme Court of
Pakistan T

Constitution of Pakistan---

---Art. 212(3)---Termination from service---Absence from
duty---Non-holding of regular inquiry---Effect---Civil servant -
who was involved in criminal case terminated during. the
period when he remained fugitive from law---Plea raiseci by
civil servant was that he was acquitted from criminal charge |
and no regular inquiry was conducted to probe into the
matter---Validity---Involvement of civil servant in criminal
case and his willful absence from duty were never denied by
him, therefore non-holding of regular inquiry did not cause
any prejudice to him---Civil servant had been dealt inth fairly
and was terminated by competent authority after completing
all codal formalities---.Service Tribunal discussed the matter
in depth and assignéd cogent and sound reasoning before
dismissing appeal filed by civil servant---Neither ‘any
misreading or non-reading of material on file could be
pointed out in judgmeﬁt passed »~by Service Tribunal,.
justifying interference by Supreme Court, nor any substantial
question of law of public. importance was involved in the

case---Supreme Court declined to interfere in judgméﬁt

passed by Service Tribunal---Leave to appeal was refused.
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7. Admittedly, the appellant was abécoﬂd_er in the aforesaid ériminal case
and he did not appear before the inquiry officer despite the fact that the qharge
sheet, statement of allegation was sent to the appellant through diary No. 741-
42 dated 28‘.03.2011 as revealed from the statement of allegation therefore, the
appellant was rightly dismissed from service on the basis of aforesaid inquiry -
proceeding. It is alsé pertinent to mention here that the appellantiwas proceeded
under the NWFP Removal from Service (Special Powers) Ordinance, 2000 as
revealed from the statement of allegation as well as from the impugned order
and the present appellant after rejection of departmental appeal has also filed
revision petition before the Inspector General of Policé. although under the
- _ Khyber Pékhtunkhwa Rirrﬁ)kval from Service (Special Powers) Qrdinance, 2000

Q\ he was barred fef submitting revision petition under 11-A of i’olice Rules, 1975
" R l& after fejection of his departmental appeél. The record further reveals that the
%zugned order was passed on 11.05.2011 and the appellant submitted
% (:\\ departmental appeal on 11.09.2015 after a delay of more than foul; years.
Though the appellant was dismissed from service from the date of absence but it
is well settled law that a civil servaﬁt will be dismissed from ser*lvice with effect
from the date of unauthorized absence and he cannot be treated on duty during
the period when he remained absent unauthorizedly. In this regafd SCMR 1998
page 1890 is cited for advantage where in it was held M
()  Civil Service---
Long absence from duty without permission---
Dismissal 'from service--- Non -holding of regular inquiry---
Effect--- Factum that civil servant remained absent for a
period of 4 years, 8 months and 5 days was not disputed---
Burden was on the civil servant to have brought on record
some plausible explanation which could have warranted ""

T
holding of a regular enquiry.




(g Civil Serv1c\e'-.-- s
---Unauthorized absénce of employee from duty for

several years---Misconduct---Dismissal from service---
Employe?} in case of unauthorized absence of employee from
duty Will be entitled to dismisé or remove or terminate the
services of the employee concerned with effect from the date

o of unauthorized absence of the employee-—-Employee ih such -
a situation cannot be treated on duty- during the period when
he_ remained absent unauthorisedly.
o An executive order canﬁot operate retrospectively but
this priﬁciple is not appliéable in a case in which an employee
is proceeded for miscoﬁduct on the ground of unauthorized

absence from duty. In such a case, the employer will be

entitled to dismiss or remove or terminate the services of the = -

employee concerned with effect from the date of -

unahthorized absence of the employee. In such a case,- the
employee cannot be treated on duty during the period when
he remained absent unauthorizedly. |
8. In the light of above discussion, the appeal is dismissed on nﬁerit as we1>1
[ as on limitation being time barred. Parties are left to bear their own costs. File

be consigned to the record room.

ANNOUNCED

21.02.2019 | %bww /W ton
MAD AMIN KHAN KUNDI)

. MEMBER
CAMP COURT ABBOTTABAD
(AHMAD HASSAN)
- ~ MEMBER
'CAMP COURT ABBOTTABAD .

- (Not agreed dissenting note is attached)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

CAMP COURT ABBOI TABAD.

Service Appeal No. 2652017

Date of Institution

Date of Decision

.. 20.03.2017
.. 21.02.2019

| “/ Muhammad Saleem (NO.688) S/o Muhammad Akbar, R/o Shahkot, Tehsil and

District Mansehra.

VERSUS

District Police Officer, Mansehra and two others.

Mr. Muhammad Astam Tanoli,
Advocate

Mr. Mﬁhammad Bilal,
Deputy District Attorney

- MR-AHMAD HASSAN,
MR. MUHAMMAD AMIN KHAN KUNDI

DISSENTING JUDGMENT

parties heard and record perused.

ARGUMENTS

-

~ AHMAD HASSAN., MEMBER .- Arguments of the learned counsel for the

(Appellant)
(Respondents)

For appellants.

For respondents.

MEMBER (Executive)
EMBER(Judicial)

2. The appellant’s version contained in para-2 of the departmental appeal is that

while posted to P.S Kaghan, he received a telephonic message a‘-ibom‘ murder of his two.

brothers bV the opponents He got three days emergenuy maw dnd left for home on

20.02.2011. He applied ior five days extension in leave but was -not sanctioned. It is

corroborated by the statement of Moharrir Police Station, Kaghan recorded:by the Inquiry

Officer. Due to the tragic incident he was in a state of shock. Circumstances warranted .~

consideration of his leave application.

e L

s .
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3. Minute examination of the available revealed that three days casual leave was
granted to the appellant by the respondents. After expiry of leave he did not report for
duty at P.S Kaghan. He was charged in FIR no. 49 dated 23.03.2011 under Section
302/32/427/148/149 PPC Phulra. He was placed under suspension on 24.03.2011. After
: R,
involvement in the criminal case, the appellant remained absent from duty from
23.03.2011. The record is silent whether ény notice on account of absence from duty was

give to the appellant or otherwise? Thereafter, departmental proceedings were initiated

against the appellant and inquiry was assigned to Inspector Legal (Mansehra) vide order

no. 741/42 dated 28.03.2011. It is presumed that charge sheet/statement of allegations

were not served on the appellant. Sub-rul_e 1(a) of Rule-6 of Police Rules 1975 makes it
mandatory to frame a charge and communicate it to the appellant. 1t is a serious departure
from the laid down procedure and cannot be ignored. The -inq'uiry was conducied at the
back of the appellant and major penalty of dismiséal from service was awarded w.e.f
23.02.2011 vide impugned order dated 11.05.2011. It lends credence to the fuct tﬁat He

ondemned unheard. Prima-facie this order was never delivered to the appellvant. It merits
to mention here that there is difference in date of absence mentioned in the inquiry report
and the impugned order.- It appears that date recorded in the impugned ordér 1s correct
and in tandem with the charge sheet and statement of alleg'ations; Total absence of the

e

appellant comes to 78 days.
T

4. According to the impugned order, the appellant was declared |Proclaimed offender

in the aforementioned criminal case but nothing in black and white is available on the

referred to in the preceding para clearly indicated that the issue was in"the knowledge of -

the respondents. Was there any justification for declaring him proclaimed offender? Even




if, he was a proclaimed offender, the present appeal has some distinguishable features.

which places it in a separateA category when compared with it the countless cases decided
by this Tribunal and suﬁerior courts. In those cases the govefnment employees remained
fugitive fromi law for years, but in this case the appellant was awarded major penalty |
Awithin 40 da);S from the date of institution of criminé] case. Moreover, h¢ has already
been acquitted by the court of Additional Sessions Judge, Mansehra‘ vide judgment dated
30.07.2015. The only charge left against the appellant is that of absence from duty for a

period of seventy eight days. In the past this Tribunal in a number of cases of similar

nature granted reliet to the petitioners. The principle of consistency demands similar
treatment be given to the appellant. (PLT 2015 Tr.C (Services) 2008, PLJ 2015 Tr.C

(Services) 152 and 2012 PLC(C.S) 502_).

5. Show cause notice before imposing of penalty is a basic ingredient of the
disciplinary proceedings. In this case show cause notice was not served on the appe]lan{.
ccording to PLJ 2016 Tr.C (Services) 326. In case of imposinglmajor penalty princip}e
of natural justice requires that a regularlenquiry should be conducted in the matter and

opportunity of defense be provided to a civil servant proceeded.

0. Respondents in order to augment their case have also highlighted the appellant had
a tainted past/record and awarded many penalties on account of misconduct. On the
strength of PLJ 2005 Tr.C (Services) 107 and PLJ 2016 fl‘.C (Services) 324, it cannot be
made a ground for awarding penalty to .a government ser\;'ant. This Tribuﬁal under
Section-7 of the Khyber Pakhtunkhwa Service Tribunal AC.I:, 1974 has ample powers to

confirm, set aside, vary or modify. the order appealed against.
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7. Foregoing inview, the impugned order of dismissal dated 11.05.2011 is
modified/converted into stoppage of two annual increments for a period of two years. The
intervening period may be treated as leave of the kind due. Parties. are left to bear their

own cots. File be consigned to the record room.

(AHIMAD HASSAN)
MEMBER

(MUHAMMAD AMIN KHAN KUNDI)
, MEMBER
(Not agreed dissenting note is attached)

ANNOUNCED
21.02.2019
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20.12.2018 ' Mr. Muhammad Aslam Tanoli, Advocate for
' appellant and submitted fresh Wakalatnama as well as
o o rejoinder on behalf of the appellant which are placed 6n file.

Mr. Ziaullah, DDA alongwith Akhlaq Hussain, Inspector

(Legal) for the respondents present.

Learned counsel for the appellant requests for

R I

adjournfnent to prepare brief of the case.

Adjourned fo 21.02.2019 for arguments before the

\W

/..
Chairman -

Member — Camp Court, A/Abad

D.B at camp court, Abbottabad.

21.02.2019 ~ Counsel for the appellant present. Mr. Muhammad Bilal Khan,

-y et

Deputy Diétrict Attorney alongwith Mr. Ikhlaq Hussain, Inspeétof (Legal)
for the requndents present. Arguments heard and record perused.

The appeal was heard on 21.02.2019, however, after hearing

, VrAnembeArs of the Divisi‘onal Bench failed to arrive at a consensus judgment.

Separate judgments written-by us be placed before the worthy Chairman

for appropriate orders.

ANNOUNCED - ¥
. ' UHAMMAD AMIN KHAN KUNDI) '

MEMBER
CAMP COURT AP}IS):_OTTABAD
Ty

n Nt
2y

(AHMAD HASSAN)
MEMBER , o/
CAMP COURT ABBOTTABAD /

&,AMMMQ%WW,WW M‘. MA,,&::(
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V‘.fff 28.06.2018- Clerk of counsel for the appellant present. Mr. Hag:
Nawaz, H.C alongwith Mr. Ziaullah, Deputy District Attorney for
respondents" present. The above named representative made a
‘request  for "-adjour_nmént. "Granted. To come up for wfrjtten

. : €
reply/comments on 28.08.2018 before S.B  at camp court,

. Abbottabad.
Cgﬁlan
Camp court, A/Abad
-28.08.2018 : Ap-pellant in person and Nazir Pl for the respondents present. Due to

summer vacations, the case is adjourned .Tq_éqme.up for the same on

17.10.2018 at camp court Abbottabad. e

e

Reader™.

17.10.2018 , Appellant in person present. Mr. Haq Nawaz, Head
A Constable alongwith Mr. Usman Ghani, District Attorney for

‘the respondents present. Written reply submitted. To come

up for rejoinder and arguments on 20.12.2018 before D.B at
Camp Court, Abbottabad. ‘ «

‘ o, Member
_. Camp Court, A/Abad

. "'f“ 4




20.04.2018

A

I& P L "\C\{_)OSited

- &t

_ processFes -

Counsel for the appellant present. Preliininary arguments heard.

The learned counsel for the appellant argued that the appellant was
dismissed on 11.05.2011due to his involvement in a murder casé which
was registered against him on 30.3.2011. That the appellant was acquitted |
by the court of law on 30.07.2015. Against the dismissal order, the
appellant filed departmental appeal. on 11.09.2015 which was rejected on
27.09.201&and thereafter, he filed appeal/revision to PPO on 13.10.2016
which wg{s rejected on 21.02.2017 being time barred. The learned counsel
for the appellant further argued that appeal of the appellant was not time
barred for the reason that the period of limitation would be reckoned from

the date of acquittal and not from the date of dismissal.

The ground of appeal as argued by the learned counsel for the
appellant is that when the appellant was acquitted by the criminal court

then he should have been reinstated in service.

The points raised need consideration. The appeal is admitted to

regular hearing subject to determination of the period of limitation and

other legal points. The appellant is directed to deposit the security and

process fee within 10 days. Thereafter, notices be issued to the

~ respondents. To come up for written reply/comments on 28.06.2018 before

the S.B at camp court, Abbottabad.

Chairman
Camp Court, A/Abad.
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19.1.2018

23.02.2018

22032018

Appellant present in person Seeks adjournment as his
counsel is not in attendance. To come up for preliminary hearing

on 23.02.2018 at camp court, Abbottabad.

CW
Camp Court, A/Abad

Appellant in person present - and requested for
adjournment as his counsel was stated to be busy in the

Hon’ble Peshawar High Court. Adjourned. To come up for

" preliminary hearing on 23.3.2018 before S.B at camp court,

Abbottabad.

' funior to counsel for the appellant present. Seeks
adjournment as learned senior counsel for the appellant was
stated to be busy in the Worthy Péshawar High Court,
Abbottabad Bench. Granted. To come_;fu'p for preliminary
hearing on 20.04.2018 before S.B at camp court, Abbottabad.

H#I1an
L Camp court, A/Abad




BEFORE THE SERVICE TRIBUNAL
K.P:K. PESHAWAR

Appeat o 9\'65/'2&7?‘

Muhammad Saleem...ccceveriicaes Appellé.nt

-

Versus

District Police Officer, Mansehra | and
others...c.cceeee. ceeasnsens ceereees Respondents

APPEAL

INDEX

Description®of
M documents|

Memo of appeal.
Affidavit.

Correct addresses of the
parties.

Copy of order of dismissl “AY
Copy of judgment. “B”
Copies of order and | “C” & “D”
appeal. ;
Copies of mercy petition | “E” & “F” |,
and order. - '
.| Wakalat Nama .. -

0)7 .
HAD MUHAMMAD KHAN
Advocate Supreme Court of
Pakistan (Mansehra)

| - f




4. 22.062017

~ requested for adjournment as counsel f01 the appeliant is not

21.09.2017

Agent “of counsel for tliel'l'étppellant present and

o present Adjourned To .come up for prehmmary hearing on

21.09.2017 before S. B at eamp court Abbottabad.

Appellant alongwith counsel pres&tmphe(’léérrfedﬁtfol&hsel
for the appellant argued preliminarily. Th__1‘s Tribunal put some
questions that when the impugned order was passed on

11.05.2011, he filed the departmental appeal on 11.09.2015

‘whiéh was rejected by the appellate authority on the ground of
~ being time barred. The appeal before the PPO was also rejected

on the same ground. The learned counselffor the. appellant

qrgued that the main charge against the appellant was his

L )

involvement in murder case in which he was acquitted on

30.7.2015 and limitation would startg frorri;the date of acquittal.

" But the learned counsel for the appellant has not been able'to'

cite any law on this point. Adjourned. To: oome up for further

_preliminary hearing on 20.10.2017 before S B at camp court

Abbottabad.

- *|'Chaitfnan
- Camp court, A/Abad.

Appellant seeks adjournment as his counsel is not in attendance.

To come up for prelimlnary hearing on '19.12018 before S.B at camp

court, Abbottabad.

C;u 1p court, A/Abad.




Form- A

Courtof -

CaseNo.____~

26872017

Order or other proceedings with signature of judge or Magistrate

S.No. | Date of order
proceedlngs
T 5 7
| 1 20/03/2017 The appeal of Mr. Muhammad Saleem received
| today by post through Mr. Shad Muhammad Khan Advocate,
may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.
? RECHTRAR =4
| R "i-'»'wlzrf/)&
2 24 - 3-2017 This case is entrusted to Touring S. Bench at A.Abad for
preliminary hearing to be put up there on 2/9,-14 f}g[7.

0.04.2017

It S0y

e

(MéhMN

.!unior to counsel for the app,cll_an; p;f~;-;§§111. Sgek

djournment as lcamcd ecmox counscl for the dppcllant has gone ¢

._B al oamp counl Abboltabad

Ch%ll

Camp Cou'ri'; Abbqttabad.

HE

csha\xat Acljoumc,d for prellmmdry hcarmg, to 22 06 2017 bclorc
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BEFORE THE SERVICE TRIBUNAL | -
- K.P.K-:PESHAWAR
fpveelne 265297
Muhammad Saleem (No. 688) son of

Muhammad Akbar, resident of Shahkot,
Tehsil and District Mansehra.. .Appellant

- Khyber Pakh‘nkhwq
. Service T ibumna)

_ VerSHS . - Diary No.i_]L_,
pasea—A0-3 720/ |
\_ 1) = District Police officer, Mansehra :
2) DIG Hazara Range, Abbottabad :

) 3) ILG.P. KPK Peshawar. ,
......... Respon‘dents -~

. APPEAL UNDER SECTION 4 OF K.P.K.
-« SERVICE TRIBUNAL AGAINST - THE
ORDER OF DPO MANSEHRA ' VIDE

WHICH THE APPELLANT - WAS .
DISMISSED FROM SERVICE. '

g Respected Sir, ' L s ; ’

The brief facts of the 1nstant case
are as under: -

1) That, the appellant ‘was appéirfcéd
.asi F.C. in the Police of - “f)ils_,tri'ct
Mansehra on 30.03.1995. The
_ ~ appellant served the Department,
Flledto-day : , , : )
but to his _mlsfprtune- his two , o
IRepESels brothers were shot dead. An
3. P o e
- occurrence has taken place vide FIR
No. 49 dated 23.03.2011 under
section 302/324/427/ 148/ 149PPC

at PS Phulra, wherem the appellant.}:f




was also roped in by the
complainant side. The appellant was
arrested; was allowed bail and later-
on acquitted and the appellant was

dismissed from service.

(Copy of order of dismissal is
annexed as Annexure “A”). '

2) That, itis Worth-mentioning that the
appellant . was not served with
charge sheet, statement of
allegations nor he was ‘associated
with the inquiry. The entire |

proceedings were carried out at the

show cause notice was issued to the

appellant.

3) That, the appellant was tried in the
court of Additional Sessmns Judge-
II, Mansehra who v1de 13;;? judgment

"\“‘a Zl-

acqultted the appellant.

(The copy of judgment is annexed as
Annexure “B”).

4) That, the appellant aggrieved by the
“order of DPO Mansehra and after
earning his acquittal, preferred an
appeal before DIG Hazara Range,
the DIG Hazara Range Abbottabad
dismissed his appeal.

(Copies of order and appeal ‘are
annexed as Annexure “C” & “D”
respectively). '

. 4 back of appellant and even no final
|

S) That, the appellant submitted mercy

pet1t1on 2 before respondent No. 3




P-&

on 13.10.2016, but his  mercy

pétition also met the same fate.

'(Copies of mercy petition and order

are annexed as Annexure “E” & “F”.

respectively).

That, the appellant seeks setting aside
order of dismissal on the following
- amongst other grounds: - v

GROUNDS: -

A)

B)

C)

D)

That, the order of dismissal and
upholding the order of dismissal by
respondent NO. & is against the

facts and law and is not

maintainable in the eye of law.

That, respondent No. 1 has violated
the mandatory provisions of law,
faﬂed to Communicélte the charge
sheet either personally or through

régistered deed and as the such

order of respondent No. 1 is against

the principle of natural justice.

That, the allegations set-up against
the appellant has been thrashed
before the trial court and the
appellant was acquitted and so
there is no any foundation left
behind for ‘pfoceedings against the

appellant.

That, respondent No. 1 has passed

the order of dismissal mechanically




without going to the routes of the

lcaise, so the order is bed in the law. |

E) That, before depriving an official
from service it is mandatory to
provide him all the opportunities /
ch_;anc,es laid down by the law, but in
this particular case the appellant
has deprived from his constitutional

opportunities stipulated by law.

It is, thérefore, most humbly prayed that
on acceptance of the instant appeal the

appellant may kindly be re-instated into

service with all back benefits.

- Dated 15.03.2017 My’

Muhammad Saleem
t)

THrough‘

2 d
SHAD MUHAMMAD KHAN
Advocate Supreme Court of .
Pakistan (Mansehra)

VERIFICATION

I, MUHAMMAD SALEEM (NO. 688) SON OF
MUHAMMAD AKBAR, RESIDENT OF SHAHKOT,
TEHSIL AND DISTRICT MANSEHRA DO HEREBY
VERIFY THAT THE CONTENTS OF FORE-GOING
APPEAL ARE TRUE AND CORRECT TO THE BEST OF
MY KNOWLEDGE AND BELIEF AND NOTHING HAS
BEEN CONCEALED OR SUPPRESSED FRO THIS
HONOURABLE TRIBUNAL. :

MUHAMM ALEEM
(DEPONENT)

i




BEFORE THE SERVICE TRIBUNAL
K.P.K. PESHAWAR

Muhammad Saleem.................Appellant

Versus

District Police Officer, Mansehra and
Others...coceceeiirreieeiaenanse....Respondents

APPEAL

AFFIDAVIT

I, MUHAMMAD SALEEM (NO. 688) SON OF
MUHAMMAD AKBAR, RESIDENT OF SHAHKOT,
TEHSIL AND DISTRICT MANSEHRA DO HEREBY
SOLEMNLY AFFIRM AND DECLARE ON OATH THAT
NO SUCH SUBJECT MATTER APPEAL HAS EVER BEEN

FILED BEFORE THIS HONOURABLE TRIBUNAL NOR

PENDING NOR DECIDED. THAT THE CONTENTS OF
FORE-GOING AFFIDAVIT ARE TRUE AND CORRECT
TO THE BEST OF MY KNOWLEDGE AND BELIEF AND
NOTHING HAS BEEN CONCEALED OR SUP, SSED
FROM THIS HONOURABLE TRIBUNAL.

(DEPONENT)

MUHAMMADB{SALEEN

P~




BEFORE THE SERVICE TRIBUNAL - p 6
K.P.K. PESHAWAR |

Muhammad Saleem.....vveenen. Appellant

Versus

District Police Officer, Mansehra and
OtherS.cceivenninncrnnnen. vevesrone Respondents

APPEAL

CORRECT ADDRESSES OF THE PARTIES

Resp'eci:ed Sir,

Correct addresses of the parties are
as under: -

APPELLANT ‘
Muhammad Saleem (No. 688) son .of
Muhammad Akbar, resident of Shahkot,
Tehsil and District Mansehra

RESPONDENTS

1) District Police officer, Mansehra
2) DIG Hazara Range, Abbottabad
3) I.G.P. K.P.K. Peshawar.

Dated 15.03.2017 @Mﬂ( ;

M mmad Saleem
(Appell ’f

Through;;-

/7 A
HAD MUHAMMAD KHAN

- Advocate Supreme Court of
Pakistan (Mansehra)
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Constable Muhammad Salcem No.688 Was procecdaed apainsg (.‘cp'lrnncm‘xlly -t

o wilh e .llcg'lmu that while PO.)[(,L! at Police Station Kaghan he has - involved ina . r
:{! criminal case \'uic I"IR No.49, dated- 23-03- "O]! U/S \0"’“"4/'1"7/1 487149 PPCP.S o

Phulra. The constable s absent from duty With offect from 23-02-200 Liill dge, .. i

a . TR
The ulquny oﬂu.c: Le. Mr.Mn:’/.har Hussain bhah Inspector Legal, ahcr ;

cpnduc ling proper dep“rtmen.a, cnquiry against the accn,scd «.onsmbic has submuu,d his . R

- —"b-—-——-"—'\._.‘ Y
S be abc»vc-mentloncd case From sach a long period of abscncc on the part. of the : S

2. - constable and his mvolvcmom in the criminal’ Case, it revealed that he s not taking N
, 'rztu"m in IL offc:al duty and his retention in Pojjce force docs not seem to be. usc‘uI Lo a
the Dlslu"‘ Dohce Of‘icer mehra therefore, order dzamssal of- constable .Saicun S -
“No.G688 Ioun ser vice lmdu Removal form Service (special power) Ordinance 2060 with
:fleet from 23~02-2011. O _ , . i
Order announcel in absentia, ‘
.-‘-_\\" A p—y
27
“Ll 7 .
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A D
S : IN THE CQURT OF MANZOOR QADIR KHAN,
L ADDITIONAL SESSIONS JUDGL-IT, MANSEFIRA
CASE FILE # 80/7 OF 2011,
THE STATE VERSUS (i) Badri Za:nan s/o Abdur Rehman, aged
about 69/70 years; '
‘ (T Wazir Mohammad s/o badri Zaman, aged
: o o abow‘ 38/39 years, both r/o Ghaidar Bai;
(z‘ii) " Tanveer Almad s/o Badri Zaman, aged
' about 40/-!1 years, r/o Ghora; .
2 (i) . Mohammad Javed s/o Sher Mohammad,
" aged about 35/36,.v/0 Danna Dhamnala;
“(v). . Umer Za(mm alias Qumar Zaman_alias
Bliutto “s/o Ali Gohar, aged about 46
L years, 1/0 Shahkot;
(i) Shamraiz s/o Far id, aged ab)ut 76/27
S o years, r/0 Dhara; .
ny . o (y[i) Molammad _Sajjad s/o  Badri Zaman
S= NS " aged cbout 24/25 years, r/o Bai;
E _";: ) (viii) ﬁ/[ohammad Naveed s/o Khan Mohammad
RV aged about 22/23 years, 1/o Shahkot;
EEX ‘ () Badri Zaman slo Qalandar, aged about
Qg;g . 75 years, r/o Ghora cum Trappi;
L £ ! @ Mohammad _Saleean:  s/o .- Mohammad
o2 . Akbar, ed abour 39/40 years, 1/o
w2 STy . g
= Shah kot, all Tehsil & District Mansehra.
.. s(ACCUSED FACING TRIAL).
' <><><><><<><>-»><><><,><><><><><><>< <>
" . Charged U/S: 302/3 24/435/427/297/148/149. PPC
' o - - : Vide FIR # 49 dated 23.03.2011
L ' Police Statio~ Phulra, District Mansehra. o F
<> L o o L L o S L ST K > ‘
Date of receipt of Chailan: 14.09.2051
Date of Decision: . 306.07.2055
o L : by
: -- - . . I‘
JUDGMENT:
e o (1)  Wuhammad Avaiz (Pw-5) 1o injuved condition rc")o"ted the
matter to the local police on 23. 03.2010 at 15. 30 homs to the
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brother Mohammad Anwer, All
and one Naseot, /o

n a carry

effect that he alongwith his
s/o Faqeer Mohamimad (his uncle)
hra to their houses 1

ched at @ place

7Zaman

Shahkot were going back from Manse
0 hours; when rea

n by Habib & 15.0
1, where accused Muhammad Saleem son of

r Muhammad, Sher

on of Fagir Muhammad residents of

amat Zaman alias M
n of Qalandar,

n of

5 : van dnve
‘ ' known as Bagh Khai

} B Al Akbar resident of Shahkot, Wazi
e - L Badri Zaman, Badri Zaman S
| Bai, Naveed son of Khan Muhammad, Q

son of Ali Gohar resident of Shahot, _Badrizzﬂnan SO

saman residents of Gohra, Shamraiz SO
son of Raj Muhammad resident

ad resident of Danna

ng the

. -

az sons of

éthu

Tanveer son of Badri
at of Dara, Tasawat
of Sher Muhamm
'mg and on. see
ng on the  carry

Fare:ed reside
of Kali Dabbi, Javed son
med  were stand

patty; they started indiscriminate firi
¢h, Ali Zaman (his uncle), Naseer SO of
oot hit and died on the spot

ceived injuries;

Dhamnala duly af

complainant
As.a result of whi
dents of Shahkot

er Mohammad Anwar 1e
fell on the ground

van.
Gohar Aman resi
while he and his broth
hile driver Habib was also Bit with fire shot,

5 be witnessed by the people

and died. The occurtence was stated t
d to be previous

locality. Motive of the
ant FIR (ExPA/L)

of the occurrence. is state
against the accused.

blood feud, hence the inst

tion of investigation, complete challan was
azir Mohammad, Radri Zaman,

ceas w/s 512 crP.C

@) Onm comple
gainst the accused W
hammad Javed whe
¢ on, -other absconding

ubmitted

submitted, &
cer Ahmad and Mo
ng co-accused. Late
atary challan was s
ere pomp‘dcd

TSI o Tanv
against the remaint
o arrested, suppleme
on 265-C CrP.CWw
302/324/427/435/

accused were.als
against them. Provision of secti
al. Formal charge ufs

with the accused facing {ris
1.2013, 1 which they

25.1

\ L 197/148/149 PPC was framed - o1
IR \ L : ‘ pleadc—:d not guilty and clmm/zﬁxal, therefore, prosecution was
S : . ,
) i R b X . . . L . )
directed to produce evidence aéamst the accused. Prosecution
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produccd a4y many  as cleven (1) WILNCSSes, where-after,

©)

P22

prosecution closed its evidence.

3) A brief sketch of the prosecutioﬁ evidence relevant for the™

disposal of the casc are as under:-

®

(i)

(i)

Mohammad lbrar constable No.536 appeared as Pw-1
and stated that on 23.03.2011, he accompanied' the dead
bodies of Ali Zaman, Naseer and Habib deceased for post
mortem examination. He also took Mohammad Anwar
and Awalz (injured) PWs- 10 hospital  for medical”
examination to CH Phulra. After P.M examination, the
doctor handed over to him post mortem examination
repotts of deceased and clothes of deceased Habib and
injured. The clothes were consisting  of shalwar
belonging to Anwar injured and one Qameés sky colour
bunian of injured Awaiz: The clothes were blood stained

having cut marks. Similarly, the doctor also handed over ‘
to him one shalwar - of white colour (blood stained)

having corresponding cut marks belonging to deccased

Habib. He handed over all the garments, post mortem .

examination reports of deceased, medico legal reports of
the injured and he handed over the same to the 10/01L,
which were sealed into parcel.

Pir Baksh Head Consteble Incharge Reporting Centre

" King Abdullah Teaching Hospital Mansehia appeared as

Pw-2 and stated that during the days of occurrence, ne -
was posted as MHC in P.S Phulra Mansehra. On receipt

of ‘Murasila sent by SHO P.S Phulra through constable

Amjid No.880, he incorporated the same into FIR No.49
dated 23.03.2011 ws 302/324/4271 148/149/435/297 PPC.
The FIR is correct & correctly bears his signature, which
is Ex.PA/L.

, Mohammad  Afzal Khan SI Police Line Manselira
~appeared as Pw-3 and stated that during the days:of .
_occurrencs, e was posted as SHO Phulra Mansehra. On

7332011, he received .in‘formation, that cross fixing 15

ooing On near Bagh Khail, on this information, he .

alongwith police officials rushed to- the spot whert
Muhammad Awaiz s/o Miskin /o Khanda Khou at 1530
in injured conditions alongwith his younger brother
Muhammad Anwar met him and reported the matter {0
him and he recorded his report in the shape of Murasila.
He read over the same 10 1L€ complainant and he signed
the same as a token of 1ts corjectness. Thereafter, he sent
the Murasila to the PS though constable Amjid No.1280




4)

—)

for fcgistration of the case. ‘The Murasila is Ex.PA, the
same is correct and correctly bears his signature. On the
basis of Murasila, the instant case vide FIR (Ex.PA/1)
was registered. He also prepared the injury sheets of the
deceased Huabib which is Ex.PW3/1. He prepared inquest
report of déceased Habib s/o Yaqoob consisting of two
pages which is BEx.PW3/2. He also prepared the injury -
sheet of the complamant/injured Muhammad Awaiz and
he was referred to Civil Hospital Phulra in- eseort of
constable Ibrar. The injury sheet is Ex.PW3/3. Similarly,
he also prepared the injury sheet of injured Muhammad
Anwar s/o Muhammad Miskin and sent him through the
same constable to Civil Hospital Phulra. The injury sheet
is Ex.PW3/4. He also prepared the injury sheet of
deceased Nasir s/o Gohar Rehman which is Ex.PW3/5.
He-also prepared the inquest report of deceased Qarl
Nasir which is Ex.PW3/6 (consisting of two pages). He
also prepared injury sheet of deceased Ali Zaman s/o
Faqir Muhammad which is Ex.PW3/7 while his. inquest
report is E}(JPWE)/ 8 (consisting of two pages). All the said
exhibits are correct and correctly bear his signature. On
completioh of investigation, submitted complete challan™
against the accused on 15.4.2011. Similarly, he also
submitted two separate supplementary challan against the
accused Umar Zaman on 18.2.2012 and against accused
Muhammad Navid, Muhammad Sajjad and Shamraiz on

102.02.2013. Supplementary challan are correct and

correctly bear his signature. All the exhibits are correct
and correctly bear my signatures. .

Ali Asghar ASI Police Lines Manschra appeared as Pw-4
and-stated that during the days of occurrence, he was
posted as ASI Investigation in PS Phulra Mansehra. SHO
PS Phulra arrested the accused Badri Zaman s/o Qalandar
on 10.06.2013 and handed over to him for investigation.

. He issued his card of arrest Ex.PW4/1, recorded his

statement w/s 161 Cr.PC. On the following day, he
produced him before Illaqa Judicial Magistrate for
physical custody though application Ex.PW4/2 and one
day police custody was granted: On expiry of custody,
again  produced the accused through application
Ex.PW4/3 for further custody which was turned down
and the accused was sent to Judicial lock-up. ‘

Mohammead Awaiz son of Mohammad Miskeen, 1/o
Khanda Khoo appeared as Pw-5 and stated that on
23.3.2011 at 1530 hours, he along with his brother
Muhammaed Anwar, Ali Zaman, his uncle and one Naseer

:




Lt . resident of Shah Kot in Carry Van driven by deccased
oo ‘ Habib son of Yaqoob resident of Phulra were going back
from Mansehra to their house. At about 15.00 hours, {'hcy
reached near Bagh Khail, where accused Muhammad
Saleem, Wazir Muhammad, Sheraz sons of Badrizaman,
Badrizaman son of Fagir Muhammad residents of Bai,
Navid- son of Khan Muhammad, Qamar Zaman alias
Bhuto son of Ali Goher resident of Shah Kot,
Gl . Badrizaman son of Qalandar,  Tanveer son of
- Badrizaman resident of Ghora, Shemraiz son of Farid
tesident of Darra, Tasawar son of Raj Muhammad
resident of Kali Dabi and Javed son of Sher Muhammad

B resident of Dana Damnala were standing dulylarmed and
on seeing them, they started indiscriminating firing on
‘the Carry Van. In the result of which, his uncle Ali:

Zaman son of Faqir Muhammad resident of Khanda Khu,
Naseer son of Goher Rehman resident of Shah Kot
received fire arm injuries and died at the spot. He, his
\ ‘ brother Anwar and driver of the Carry Van namely Habib
1‘":?;3 : o came out of the Carry Van and were running to save -
;‘1 sV themselves. But during that Habib driver of the Carry .
' ;: g: o~ Van also hit with the firing of the accused and died at the _ ;
&3 ﬁ spot. He and his brother also sustained injuries. . e
5890, Occurrence was witnessed by the residents of village | nto
ﬁr—g o Khail. Accused after the occurrence ran away towards the . a o
£ jungle/forests. Due to the firing the Carry Van caught S
= “fire. The motive for occurrence was previocus blood feud ' ?\l
enmities between the parties. He charged all the above . :\QL\
named accused for Qatl-e-Amd of all the three deceased, _
for attempt to commit Qatl-e-Amd of himself and his ' L
brother Muhammad Anwar as well as for damage of the - , Lok
Carry Van due to fire. On the arrival of police, he madé o
the report before the SHO P.S Phulra. He drafted his : 2l
report in the shape of Murasila. The report was read over S
to him, which is already exhibited as Ex.PA. He signed - Lo
his report, which correctly bears his signature. Inquest Y 159
reports of the deceased were prepared by the SHO on the R ‘?
spot. The SHO prepared the injury sheet of his brother as N
well as mine. Dead bodies of the deceased and the L
injured were shifted to King Abdullah Hospital under the Lo s
escort of constable Ibrar No.536. Similarly the Murasila ° o ¥
was sent to P.S for registration of the case through - s
constable Ahmad No.880. On his pointation the site plan s
was also prepared by the 10. He and his brothel was LG
medically examined by the doctor. " §
(viy Al Akbar Khan SUOII P.S Lassan Nawab appeared as’~ RPN
Pw-6 and stated that during the days of occurrence, he . )
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was poslbd as SI/ OH in P.S Phulra. On receipt of the
information about the occurrence, he alongwith the SHO
procecded to the spot. The SHO drafted the Murasila on

the report of Muhammad Awais complainant and the -

investigation was entrusted to him. He inspected the spot
after the preliminary investigation madc by the SHO at
the spot. As the complainant and his brother were injured
and shilted to the hospital, so the site plan was not
prepared by him and it was prepared by another IO.
During the spot inspection Road Jeaving Phulra to Trapi
near Baghklail one Camry van bearing No. B-8370/
NWFP white color in burnt condition having
corresponding cut marks of the bullets took into his
possession.  Similarly from the place of injured
Muhammad Anwar blood stained earth and sand and
piece of cloth blood stained were also. taken into
possession, blood stained earth and piece of cloth were

" sealed into parcel No.1. Similarly he also took into his

possession blood stained and sand from the place of
Habib deceased and sealed the same into parcel No.2.
Similarly he also took into his possession 46 empties of
7.62 bore from the place of-accused Muhammad Saleem
etc giving fresh smell of discharged. He signed the
empties with a pointed nail and sealed the same into

parcel No.3. He also took into possession 44 empties of

7.62 bore from the place Qamar Zaman alias Bhuto

accused, which were in scattered condition, sign'e& the

emptics with pointed nail and sealed them in parcel No.4.

[ affixed 4 x 4 stamps of monogram of S.A. He vide

memo Ex.PW6/1 during spot inspection took into
-possession a Carry Daba and blood stained’ carth of
injured Anwar P-1 and a piece of clothes and sealed into
parcél No.1. Similarly blood stain from the place of
deceased Habib P-2 and sealed into parcel No.2.
Similarly he also recovered and took into possession 26
empties of 7.62 bore P-3 from the place of accused
‘Muhammad Saleem which were in scattered condition
given smell of discharge and sealed into parcel No.3. The
empties were singed with pointed objects. Through the
same memo rccovered and took into possession 24
emptics of 7.62 bore P-4 from the place of Accuscd
Qamar Zaman alias Bhutto the empties were signed by
him with pointed object and sealed into parcel No.4 by
affixing 4/4 seals having monogram of S.A. He has seen
the reévc‘)very memo which is correct and correctly bears
his signature as well as the signatures of marginal witness
namely Munammad Hameed and Shahzaman. He vide




statement was recorded by the police as well as his“
statement was recorded before the Magistrate:
(viii) Doctor Mohammad Nawaz, Medical Officer KATH
Mansehra- appeared as Pw-3 and stated that during the
p days of occurrence, he was posted as Medical Officer in
Civil Hospital Phulra. On 23.03.2011 at 04.30 PM, he
conducted autopsy on the dead body of Habib son of .
Yaqoob caste Tanoli /o Phulra aged about 30 years
District Mansehra brought by constable Ibrar No. 536
and identified by Muhammad Rashid & Muhammad
Hanif residents of Phulra and found the following;

Symptoms observed before death: Already expired
when brought. “ '

Information furnished by police: Fire arm injuries.
External appearance. '

Not so Stout, no rigor mortis visible, face pale blood
stained clothing.

Injuries:
1. An entry wound on inguinal area, measuring about 1/2 :

inch in diameter, margin inverted, bleeding seen, no -
tattooing or smoke visible. - '

o

An exit wound on back and opposite of the entry
wound on left buttock measuring about 3/4 inch in

_ diameter. Margins of wounds everted, More blecding
seeil. ‘

Internal Examination. Nil.

Thorax. Nil.

Abdomen. Nil. In stomach region no contents seen.

Muscles, bone Jomts

Fracture upper part of left femur. Fracture of left 111p
bone. A
Remarks of the Medical Officer.

In his opinion the cause of death was severe injury to
major inguiral blood vessels resulting in severe
hemorrhage and shock lead to death.

‘Probable time that elapsed;

A Betwsen  injury & death: 1-2  hours
appr i ratet




On the same date at 05.00PM, he conducted
autopsy on the dead body of Naseer son of Goher
Rehman caste Tanoli 1/o Khanda Khoo Shahkot District
Mansehra brought by constable Tbrar No.536 and

resident of Jaloo & Arif son of Goher Rehman caste
Tanoli resident of Shahkot and found the following; ‘

_Symptoms o'bse.rved before death: Dead body already
burnt.

Information furnished by police: Fire arm injuries/
burn. ' '

Exterrial appearance. -
Mark of ligature on neck and dissection etc. Nil.

“Condition of subject. Stout emaciated, decomposed, etc,
clothing. : : '

Dead body bumt totally, clothing burn and adherent to

- the body, feature of body mot distinguishable, foul smell
due to the burn of whole body. '

Wounds, bruises, position, size, nature.

Whole body burnt and became black. On careful

_ wounds on chest, abdomen and back.

Internal Examinﬁtidn.

Thorax.  Totally damaged.

Abdomen. . Totally damaged.

Muscles, bone joints:

Al muscles and joint deformed due to buri.

Remarks of the Médiéal Officer. _
In his opinion the cause of death was. duec to Severe

" damage of vital organs .5 heart and tungs lead to shock
and death pius burning of whole body. :

Probable time that alapsed; S

| A. Between injury and death: © Within 1o ﬁnie.‘

B. Between death &d P.M:1-3 hours approximately:

The P.M ‘Report consisting of six pages including
pictorial, which is Ex.PW7/2. He has also seen the same,
which is correct and correctly bears his signature. He

has also..szen the endorsement on the inquest report
which is correct and correctly bears his signature.

Qirrdlarly on the same date at 05.45‘PM,. he
conducted autopsy on the dead body of Ali Zaman son
of Faqir Muhammad caste Tanoli /o Khanda Khoo

@denti.ﬁed by Nisar Abmad son of Ghulam Sarwar Awan ‘

examination there are multiple fire arm entry and exit
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District Mansehra brought by constable Ibrar No.536 &
identified by Abdur Rashid son of Sikandar resident of -
Thanda Khoo and Muhammad Farid son of Goher Faqir
Muhammad caste Tanoli resident of Thanda Khoo &
found the following; '

Symptoms observed before death: Already expired and
burnt. A
Information furnished by police:  Tire arm injuries/
burn. o ' :

External appearahce.
Mark of ligatare on neck and dissection ete. - - NilL

Condition of “subject. Whole body burnt and face
distorted, clothing adherent to body, features of body not
distinguishable, foul smell due to burning of body.

Wounds, bruises, position, size, nature. _
Whole body burnt and became black. On careful
examination there are multiple fire arm injuries (holes)
on chest, abdomen and back. ' ‘

Internal Examination.’

Cranium and spinal cord.
Damaged.

Thorax. Totally damaged.

Scalp, skull &  vertebrae. . '1

Abdomen.  Totally damaged.

Muscles, bone joiﬁfs:
Whole muscles and joirt deformed due to bum.

Remarks of the Medical Officer. : : ' Cl
In his opinion the cause of death was due to severe KR
damage of viral organs by fire arm i.e heart and lungs

lead to shock and death plus burning Qf whole body.
" Probable time that elapsed; | o
A. . Between inj‘ury & death: Within no time.

Between death & P.M: 1-3 hrs approximately.
The P.M Report consisting of six pages including
pictqrial' which is Ex.PW7/3. 1 have seen the same, -
which is correct and correctly bears my‘signaturc'. I have
also seen the endorsement on the nquest report which is
correct and correctly bears my signature.
Similatly he also examined the iﬁjured
Mohammad Awais s/o Miskin aged 40. . years
' approximately"caste Tanoli /o Khanda Khou who was
brought by Ibrar No.536 and found the following: -




Findings:

e

1. An entry wound below Rt scapula, wound margins
inverted measuring about % inch in diameter. Bleeding
seen, no tattooing or smoke etc visible.
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Findings:
An entry . wound on interclift of ~ buttock below -
sacrococcegeal joint, wound margins inverted. Bleeding .

2. Complain of f)ai‘n at the site of wound.

Patient conscious and oriented in space in time.

B.P 105/75. Temperature 98.0 F. Pulse 100 per minute.
Weapon Fire ﬁrnm

Duration within past 6 to 12 hours approximately.”
Remarks: First aid given and referred to KATH Mansehra for

admissidn treatment and X-ray for any bony lesion and
expert opiniori. : ‘

He has seén today medico Jegal report which is in his -

hand writing and is Ex.PW7/4..0On the same date i.e.
13.03.2011 at 03.45 hours, he examined Mohammad
Anwar s/o Miskin aged 40 years caste Tanoli r/o Khanda
Khou brought by constable Ibrar No.536 and found the

following:

present. No tattooing or smoke seen measuring about 1
14, inch in diameter

No exit wound found..

An entry wound on Lt buttock measuring 1/2 inch -
diameter. Wounds margins inverted. Bleeding visible.

No.smoke or tattooing seen.

Patient conscious and originated in space and time.

BP 110/70 MMHG, Temperature 98.4 F. Pulse 100 per-

unit.

5 C/O Pain at the site of injuries.
| Weapon fire Arm.
- Duration past 6 to 12 hours.
- -© Remarks: First Aid given. And patient referred to KATH
" Mansehra for admission, treatment and investigation i.e.
X-ray etc for bony lesion and expert opinion. The
‘medico legal report which is in his hand writing and is
Ex.PW7/3. _ o
Sawal Khan SI/OII P.S Battal Manschra appeared as

Pw-9 and stzted that during the days of occurrence, he
was posted in PS Phulra. The investigation of the instant
case was entrusted to me. On receipt of copy of FIR,

o



'Olf

-

3

viali

a]

!

* On the pointation of complainant the site plant is in his

(12

proceeded 1o +he spot and prepared site plan Ex.PWY/ 1.

handwriting and correctly bears his signature with all 1ts
foot notes. As the accused were iabscon'd'mg, he drafted
application Ex.PW9/2. For attachment of the property
accused me_ntloned, he application Ex.PW9/2. He also
drafted : application Ex.PW9/3 to DPO Mansehra for
attachment -of salary of accused Saleem who was
governwient servant. Similarly on 23.09.2011, he vide
application Ex.PW9/4 drafted application for ‘attachment
of salary of accused Tanvir. As the accused were

~absconding SO, he vide application ExPWI/5, applied

for warrant ws 204 Cp.PC. On the same day, he recorded
the statements of cye witness namely Muhammad
Anwar (injured). On 31.03.2011 accused Jayed and
Tanvir produced ad-interim bail orders. On 01.04.2011,
he recorded ihe statement of PW Muhammad Ashfag on
the same day. He drafted application Ex.PW9/6 for
attachment of salary of accused Wazir Muhammad. On
04.04.2011, wvide application Ex.PWO/7 applied for
- obtaining proclamation ws 87 CrPC. On 07.04.2011,
the accused Badil 7aman and Wazir Muhammad were
© arrested. He issued cared of arrest Ex.PWO/8.. On
.08.04.2011,' ve vide application Ex.PW9/9 produced
accused Badri Zaman and Wazit Muhammad before the
court of Tllaga Judicial Magistrate for obtaining seven
days police custody and two days custody was granted.
On 10.04.2011, vide application Ex.PW9/10 again
produced both the accused Padri Zaman and Wazir
. before.the court of Tllaqa Judicial Magistrate for further
police custody which was refused and sent to Judicial
Lockup. On the same day, he recorded the statements of
above mentioned accused. e vide applicdtion
Ex PWO/11 sought clarifications of time mentioned i
injury sheets of injured PW from the doctor. On
11.04.2011 ou rejection of ad-interim pre-arrest bail of
accused Muhammad J aved and Tanvir Ahmad they have
formally atrested. On 12.04.2011, vide application
Ex.PW9/12, produced the accused before Tilaga Judicial
_ Magistrate for obtaining their police custody. Two days
police custody was granted. He interrogated theac'cused.
He also got recorded the statement of Muhammad
Yaqoob and Rasheed father and brother of deceased
Habib ws 164 CrPC. On 14.04.2011, he vide
application Ex.PW9/13 produced accused  Tanvir
Ahmad and Muhammad Javed before 1llaga- Judicial
Magistrate for obtaining police custody which were turn
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down'and accused were remanded to Judicial lockup. On ’

the same day, he recorded the statements -of accused
mentioned above. e also received the report of
chemical examiner which is Ex.PW9/14. The road
certificate through which the parcels were sent to FSL 1s
ExPW.9/15 and Ex PW9/16 respectively. He also
recorded the statements of Moharrir and Rashid No.73

‘n this respect. All the documents mentioned above are ‘
in his handv/riting and bears his signatures. Thereafter,

he submitted the case file for onward submission of

. challan to SHO.

Shabbir Ahmed SI P.S Baffa appeared as Pw-10 and
stated that during the days of occurrence, he was posted
as SI/OII in.Police Station Phulra. On 19.10.2013 on

rejection of ad-interim pre-arrest Bail from the cout of -

ASJ-II Mansehra of accused Muhammad Saleem s/o

' Muhqmmad Akbar, arrested the accused and card of
arrest is ExPW10/1 was prepared by him, which is inhis

handwriting.  On 70.10.2013, vide application
Ex.PW10/2 produced the accused for police custod
before Illaga Judicial Magistrate. One day custody W
granted. On 21.10.2013 vide application Ex.PW10/3,1
again applied for further custody which was refused and
accused was sent 1o Jail. He recorded the statement-of
accused w/s 161 Cr.P.C. : |
Abdur Rasheed Si p S City Manschra appeared as Pw-
11 during the days of occurrence, he was posted as
SI/OII in Police Station Phulra. The accused Umar
Zaman was arrested in case FIR No.113 dated 10.2.2012

/s 137AO from P.§ City Haripur and was transferred to

Mansehra 01 14.2.2012. On ~ the same day the
investigation of the case was handed over to him. On
1521012, he vide application Ex.PW11/1 produced the
accused Umar Zaman before lllaqa Judicial Magistrate
for five days police custody, but two days police custody
was granted. On 1722012 on expiry - of two days
“custody, vide application Ex.PW11/2 again produced the
accused before Tlaga Judicial Magistraté for three days
police custody, which was refused and.-the accused was

sent to Judicial lock-up. He recorded the statement of |

‘the accused Umar Zaman w/s 161 Cr.PC. On 29.01 2013
on rejection of pre-arrest bail accused Mohammad
Navid, Mohammad Sajjad and Shrmraiz, they were
taken into custody and vide application ExPW11/3 two
days police custody was obtained. On 31.1.2013 vide
application Ex.PW11/4, he again produced }hém before




~ the Illaga Judicial Magistrate for further custody, which
“was turned down and the accused were sent to Judicial
fock-up.

(4) The prosecul1on thereafter closed its evrdence and

statement of accused was 1ec01ded under section 342

"Cr.P.C but all the accused pleaded mnocence and false_

implication in this case. The accused neither produced

defence evidence nor got examined themselves on oath u/s

342(2) Cr.P.C.

(5) Learned SPP for the state assi‘sted.by ‘Mr. Saeed

Ahmad Awan advocate learned private counsel for the
deceased Habib argued that the case is based.on a promptly
1odffed FIR wherun the complainant has charged the -
accused facing rial for the commission of offence and the
occurrence had taken place in a bload day hght hence. the
question of misidentification can not be arise. T hat true and.
unbiased oculal account of the occurrence “has been
furnished by the complainant and eyeW1tness, whose
presence on the spot at the relevant time has been proved. It

was further contended that the witnesses happened to be

conslstent in their deposmor though they were sub]ected to :

lengthy cross exarnination by the opposite counsels; that

charge against the accused facing trial is supported by

medical evrdence, recoveries of emptles and blood stained-

earth etc, which corroborated the prosecutron version. and
that motive convmcmgly being alleged and ploved on
rec01d It was also argued that there is no parallel defence
stor@ and the deficiencies in the investigation would not
cast on prosecution case; that the deposmons by PWs have

no cont11d1ct1on on material paltrcul'us and that the

(%
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recoveries further corroborate the assertion of the

prosecution. That though motive of ’che offence is also

ploved through prosecution evidence, otherwise absence or
Weakness of motive is no ground to doubt the genumeness
of prosecution case. That there is no delay in lodging the
FIR and the abscondance on the part of the accused facing
trial are also a strong corroborative evidence and points
towards the guilt of the accused facing trial. He__ further .
argued that in the incident, three persons have lost their =«
lives in a brutal manner, therefore, deserve capital

punishment.

(6) "On the other hand M. Sh'ad Mohammad Khan & .
Mr.. Arshad Awan advocates, learned c01111ee1 for the
defence contended that the entire case of the prosecution
rest on the testimony of complainant and ejrewi’messes, |
" who are related, ‘interested and whose 'v‘erjpresence on the
spot at the time of occuzrence is not only doubtful but
seems dubiously p‘rocurer'{ That statement of eyewitness

PW-5 exonelates all the accused in the com:mssmn of -

offence. That non production of PW Anwer son of Miskeen

cast doubts over the prosecution case. That Badri Zaman is

not directly charged in the FIR but subsequently in the
. statement of Mohammad Anwer recorded u/s 161 Cr P.C
‘after seven days of the occurrence, shows consultation &
deliberation on the part of the complainant. That accused
Wazir Mohammad: has been exonerated by the father and
blothel of deceased Habib in their statements recorded u/s
164 C1 P.C, which crumbled the whole prosecu’uon case and

shows® consultation & deliberation on part of the




complainant party. That accused Tanveer Ahmad was

present on' school duty conducting exainination and this

fact has been found in an inquiry conducted by the local"
police. That eleven (".[1) persons have been charged with no

'spec1f1c role and allegatlons agamst the accused facing trial

are of creneral nature. That as per prosecutlon version, there
was indiscriminate firing, however, prosecut1on has failed

to prove that whose fire hit the deceased ;an-d_injured.

: Leamed counsels fOL the accused facing trial contern ided that

gpate mdependcnt couobmalwe evidence is available to lend

support to the ocular testimony. That a].legeci pointation,

though not proved, is not admissible in evidenc':e'.‘That the

plosecu’non has not proved the case as aﬂeoed in the FIR

thlouch cogent and inspiring evidence, the1efo1c, accused

facing ’mal may be acquitted of the charges leveled agamst

them.

(7) *I have heard voth the {earned counsel for the parties

and have gone through the record.

(8) The prosecu’aon case here in this t'r1a1 mainly rests on

fhe ocular account furnished by complamant (PW-05) as
this PW has claimed to have been present on the spot
aloncrwrch his blOthLl‘ Mohammad Anwer and Wlinessed
the occurrence. Now the points for determination in the
nstant case are:- |
i Ocular account
il Circums tantial eyidence.
jii.  Medical report.

Morve.




B
v. Abscondance of the accused.
(9)  After having thoroucrhly scrutinizing the prosecution . R
evidence in the shape of the ocular account, medical

evidence and the circ umstantial evidence, it is observed—}kni{'

-tﬁhe claim of the complainant (PW-05) having seen the

accused facing trial fired at the deceased seems to be’ belied
by a host of circumsiances: and would create susp1c1on in
the mind of a prudent person. It is further observed by this
court that not only that the ocular account does not seems
to be a true account and confidence inspiri’ng one but even
the medical evidence and the circumstantial evideﬁce also
negates the eye witnesses account beihg furnished by the
compléinant (PW-05). Moreover, if all the events before,
during and after the occurrence with regard to the presence
of the eye.wi’melsses are '1<ept in view, it can be observed tlmét
the complainant/eye witness has not been able to justify the
presence of the accused facing trial on the SPOL at the
relevant time of occurrence. While on the coatrary due to . -
the existence of cextam infirmities and contradiction made
by the same PW and the weak mves’ugatmn conducted by
the concerned LO material doubts have been created
regarding the  genuineness of the repo;}f lodged by the
complziinant in the shape of FIR Ex.PA/1, therefore, benefit
of doubt must go in-favour of the accused facing trial for
-ccording their acquittal in the instant case.

A. . WHETHER ATHE' PROSECUITON CASE IS
SUPPORTED BY OCULAR ACCOUNT OR NOT?

Since, direct evidence from pnmary source contained

in statement of PW-05 provide for basis to the.prosecuhon

story, it would, therefore, be evaluated first. In order to rely




on such ocular testiinony, its consistency, téxturé, quality
and u@lmsm value is of utmost 1mp0rtance In -order to
judge any oral testimony on the touch stone of credence, it
would be must for the prosecution to prove that the witness
was present on the spot at the time of occurrence and that

he. is truthful. Such facts™ always mani_fé’ste‘d ffom the.

attending circumstances and independent corroborations.

(10) The complainant Mohammad Awaiz (PW-5) has

mentioned himself to be the eyewitness of the occurrence

o alongwith his brother Mohammad Anwer. As- per the

contents of the FIR (EX.PA/1) complainant along with h1s

blOLhel Moharmnad f\nwel, his uncle and deceased Nasee1

were going from Mansehra to their houses in the carry van

driven by Habib at 15.00 hours, when they reached at a

place known as Bagh Khail; where Muhammad Saleem s/o-

Ali Akbar resident of Shahkot, Wazir Muhammad, Sheraz

sons of Badri Zaman, Badri Zaman son of  Faqgir

Muhammad residents of bBai, Naveed son of Khan
Muhammad, Qamar Zaman alias Methu son of Ali Gohar
resident of Slnhkot Badrizaman son of Qal’md'u, Tanveer
son of Badrizaman residents of Gohra, Sha1ma1z son of
Farced resident of Dara, Tasawar son of Raj Muhammad
resident of Kali Dabbi, Javed son of Sher Muhammad‘
~ resident of Danna Dhamnala duly armed with deadly
.weapons, started indiscr irninate flrmg, as a 1esu1t of Wthh,
- 'A':_.-‘Ah Zaman, Naseer residents of Shahkot got hit and died on

the spot whlle he (complamant) & hlS brother Anwar

sustained injuries while drlver Habib also hit with fire shot

e : ' fell on the mound and dled The occurrcnce was stated to
. {




be witnessed by the. people of the locality. Motive for the
_occurrence is stated to be blood feud enmity between the

parties.

(11) Itis clear from the record that occurrence took place

in broad day light on the main road near Bagh Khail at a

- distance of 7/8 kilometer from police station and as per FIR

“and statement of the coraplainant, the occurrence has stated
to be witnessed by the people of the locality, but no
independent PW had stepped forward to support the
prosecution case In the circumstances, the statement of
Awaiz (PW -5), who is aheady inimical to the accused, bemg
p1ev1ous blood feud enmity, has to be examined W1th extra
care angl’ caution in order to believe his statement. When

D comp»léinant Mohammad Awaiz appeared in the witness

box as PW-5,-he supported the prosecution case. in his

examination in chief, however, shattered the prosecution

20 -2/ °
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case during his cross examination by stating -that:- “It is

correct that when we reached at the spot, indiscriminate

firing slzuted behind the boulders, bushes and . thick
jungle all of a sudden He further admitted that the
accused had concealed behind the boulders, bushes and
jungle and 1 could nsi: identify them. He-also admitted
that we had enmity with the accused, ’c_heréfore; I chgrged
them on the basisylof said ill will/ enmity. He also
adnﬁtted it correct that T do not charge the accused facing
-7 1 trial any more”. '
5 :‘.;5(12) Tk@ugh, the Wltness was declared as hostile witness

oo by my learned pledeccssm on the application ‘of learned

counsel Mr. Saced Ahmad Awan, however, the said order




was set a51de in Cr. R.No.1 1-A of 2014 by Hon'ble Peshawar
I-hgn Court, Abbottabad Bench vide order dated 26. 05.2014,

wherein, it is held that the learned trial court without

observing the law on the subject wrongly and illegally
decaled him hostile.” His| statement became paft of the

record of the trial court a],nd consequently, this petition is

allowed, order of learned ‘:crial‘ court is ih‘lpﬁgned herein, is,
declared null & V01d, as sulch set aside.
(13) Thus, the staterment of the complamant (PW- 5) cleally

shows that the accused facing trial were not w1tnessed by

the complainant while colmrmttmg the commission of the

. ‘A offence at the relevant ’tmcllle because as per the statement of
’ _; ; the complainant, the a.ccused facing trial were behind the .
i %, ‘E!O\ boulders & bushes and he merely on suspicion, charge the
,.%%;:‘; ; | accused f1c1no trial for the murder of Naseer, Ali Zaman
‘M S O and driver Ildblb ﬂnd th fact is also admitted by the 1L.O

Ali Akbal as PW-6 in the followmg words. “It is correct

" that on both 51des of thle 1oad there are big stones and
trees as- wcll” Admmedly, thcne are qtones, trees and
Vbouldels 1nd it is not appelable to prudent mmd that
accused facing trial would dare to make firing by dlsdosmg
their identity while they|can easily ach1eve their targets by
firing from behind the boulders, trees and stones.
Astonish'mgly, the_ prose'euh'on abandoneleW Mohammad
Anwer being won over, however, there 1:s nothing on the

: | file to suggest that the PW Mohammad Anwar being won
over by the accused faclino trial and if, he appeared in the
witness box and supporued the case of prosecution being

eyewi‘mess, the fate of the prosecution case would be




different. Even othe%wise, 1t is observed by this cburt in
various cases that farﬁily members of the deceased without
any care, charged so m’m'y pmsons of a family fo1 the
comumission of the oflﬂnce desplte the fact that some of the
accused facing trial even| not present on the spot but
charged in case FIR as in the instant case where the
complainant PW-5 charged eleven (11) persons for the
murder of Ali Zamar:, Naseer and driver Hab1b but in the
instant case, the case of thle prosecution becomes doubtful
when the father & brother of “deceased Hab1b in their
statements recorded u/s‘ 164 CrP.C as well as. court

statement as PW-7 (Mohammad Yaqoob s/o Rehmatullah,

father of deceased Habib) exonerated the accused Wazir

.
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Mohammad be'mg present with them in connection with

some constructlon at the relevant time of occurr,enée.
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Hence, this is a se11ous adv erse cucumst'mce, which goes

3

against  the prosecu.tlon case .and -shows that the
complainant 1eportec the matter to the local police with
consultation & dehbc1 .mc!)h regarding the nomination of the
accused facmg nnl for the allegod occurrence and as is
admitted by the comyl a1!nant in his cross examination-that
we had enmity with the accused facing trial and on the
basis of said ill will/ enn!xity, he charged the accused facing
" trialfor the commission of offence. |
/(14) Perusal of the s'teittement of the complainant would
SR further reveals that the complamant party has patched up
the matter with the a\:ciused facing trial as is adnutted by
the complainant in ms cross examination that 1 do not

charge the accused faci 1ln<7 trial any more, which means that




the accused facing trial are innocent and he do not want to
prosecute the accused facing trial for the murder of Al
7aman, Naseer, driver Habib and injuries caused to him

and his brother Mohanunad Anwer.

(15) Furthermore, eleven (11) persons have been charged
with no specific role. Allegations against accused facing

trial are general in nature and as per prosecution version,

there was indiscriminate firing and prosecution'has failed

to produce cogent & confidence inspiring evidence. through
which it could be ascertained that whose fire -hit the
. deceased and caused injuries to the complamant & PW

Mohammad Anwer.

(16) It is therefore,. while keeping in view the above

mentioned reasons, this court holds the view that the_,'

deposition beiﬁg furnished by the complainant (PW-05) is
neither trust worthy nor confidence inspiring nor has got its
intrinsic value and hence cannot be relied upon for
recording conviction oE the accused facing trial. _,

WHETHER THE PROSECUTION VERSION 1S BEING

SUPPORTED BY CIRCUM STANTIAL I”VIDENCE OR
NOT?

As per contents of the case FIR and the deposmon/
testimony of complamant (PW-05), the accuscd facing trial
have made. indiscriminate firing with their r"especnve fire
arms upon the deceased. But perusal of record shows that
thoughgduring spot inspection, the IO plepared the site
plan (ExPW9/1) on the instance of complamant/ PW-05

and also collected/ recovered twenty six (26) empties of 7.62

bore from the place of accused Mohammad Saleem and

:l
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twenty four (24) erﬁpties of 7.62 bore from the place c)f" |

accused Qamar Zaman alias Bhutto alongwith carry van
vide recovery memo E‘x.PWé/ 1 and blood stained sand,
earth and pieces of clothes vide recovery memo Ex.PW6/2,
but through thé same pieces of circumstantial evidence, the
guilt of the accused faéing trial could not be established
beyond any doubt. The pé’rusal of the record Woﬁld also
reveals that the 1.O during interrogation/ investigation in
the case in hand, has not recovered any weapon of offence
from the possession of the accused facing trial or on the
pointation to connect them with the 'commiss',io‘n of the
offence. Furthermore, when the LO was cross examined by
defence counsel on the point of recovery, he stated that:-
“vide recovery memo Ex.PWG/i, I recovered twenty sfx
emioties of 7.62 bore from the place of Accused
Mohammad Saleem, which fact was disclosed to me by
l\flohammad Awnz complainant. Likewise, the place of
accused Qamaer Zman Wwas also pointed out by
complainant Awaiz fmm which twenty [oul empties of
762 bore were 1‘ecovered .

(17) This statement of the 1.O shows that the said

recoveries are planted one as nothing has been stated by the

1.O that Whether the recovered empties were fired from one

weapon or from different weapons. Ironically, complainant

' /PW—S was injured in the incident, however, as per

1.0/PW-6, who collected Lhe empties from the spot thlough
the injured complamant/ PW-5, which fact shows
negligence on the part of the investigation officer as On one
hand 1.O stated that PW was injured and he did not prépare

the site plan while: on the other hand, erhpties were
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recovered -on the poi.ntation of the injured complainant.

- Even the W1’cnesses of the recovery memo Were not"produce
by the plosecuuon clespite the fact that they were
. | mdependent w1tnesses and not police officials. This fact
S ~ makes the whole recovenes doubtful and-‘plant‘ed“-one.“
| _ -Fﬁrthermore, it 1s on 1ec01d that after recoveries of emp’aes,
E same were sen’t 0 FSL, but to the utter sulprlse of thls
court, expert opmlon is not avahable to show that the- same

have been fired from ong or more weapons. Thueforc from

all these facts & cn‘cumstances, it becomes welx ev1de1 Lt that
even the prosecutlon case haS not been supp01ted by the

cir cumstantlal ev1dence

C. VVHETHER THE I’RO‘,I‘CUTIO’\I CASE 1S SUPPORTED
BY MEDICAL EVIDLE NCE QR NOT?

As per 1Lco1d the prosecution in support of its case has

e

= 5 produced Dr. Mohqmqu Nawaz MO KATH Mar: sehra as PW. 08 :
=" who has conducted the autopsy on the dead bodies of the

s)
shrid

deccased JHabib, Naseer & Ali Zaman and has prepured the

hdi. Di

po'stmo?teml reports which —are EXPW7/1 to. Ex.PW7/3
respectively. Simxhuly, the medleo fcgal report of the complainant
is Ex PW7/4 while that of Moh'unmad Anwer. is Ex.PW7/5. As
per EX PW?/ 1, deceased Habib son of Mohammad Yaqoob has

received one entry wound. As.pe: Ex.PW7/2, the deceased Naseer

son of Gohar Rehman 1e<,ewed mulnple fire arms .,ntry -&- egist

wOﬁnds of firearms, however PW-8 has f’uled to men‘uon the
number of entries & exist wounds As per Ex.PW7/3, the

deceased Ali Zaman son of Faqeer Mohammad received multiple

fire arms entry & exist wounds of ﬁrearms, h_owever 'PW-S ‘has
failed to mentmn the number of emmes & exist wounds
Snmlarly, med1co ‘Tegal report of cumplamam Ex PW7/4 shows

that an entry wound below Rt scapula. The medico legal rcport of

T




" . Mohammad Anwer son‘cf ‘Miskeen Ex.PW7/5 shows én entry
wound on 1nte1chft of buttoch below sacrococcegeal Jomt an
‘ en‘uy Wound on left butto ck. While, accordmg to the contents of
case FIR Ex PA/1 and dcpos1t1ons/testnnony of the complainant
PW-5, all the accused opened firing Wlth their 1espect1ve ﬁre arms
upon the deceased as well as upon him and mjured PW
Mohamimad Anwer. So, 1t does not stand to reason that eleven
assailants have opened fire upon the complainant party from such
" a close distance but the deceased Hablb has recewed one. ﬁre shot,
| deceased Naseer & Ali Zaman have 1ece1ved muluple 1njur1es :
| '; with no specific numbers of entries. Slrmlar is the pos1t10n of the
complainant who received -one fire shot while PW Mohammad '

Anwer recelved two fire shots while the- complamant “have

_& e charged eleven persons for the same injuries and: the 1.0
5% 0 recovered 26 & 24 empties from the place of occurrence, which is
:, o DO ¢
EE T © fatal to the pxosccuhon case bec'xuse if every assallant has

" kalashinkove in his hand and had made firing upon the deceased

)
0
Lo and 1nJurcd thcn L.O must have collected round about 300

cmpues from thc place of occurrence, which is not s0 in the case .

docs not suppou the contcnts of case FIR, ocular account and the

site plan rather the same strongly contradicts the teshmony of

. complainant.

BEEN ESTABLISHED?
As per contents of the FIR as alleged by the complamant

Mohammad Awaiz in- his report that “motive behmd the
“lpccurrence was prevmus blood feud enmlty between both the
‘_;pcmes But pelusal of record revzals that prosecu‘non l‘l’lS falled to
ploduee any cogent relmble and 1ndependent ev1dence in support
of 1he same alleoatlonb Moreover, it has- been held by the

o Superior Courts in a number of its Judfrments 1hat evidence of

in hand Hence it can be ea51ly observed that mechcal ev1dence o

D. WHETHER MOTIVE: BEHIND THE OCCURRENCE HAS |




SR s .
L g motive always élj)eing a weak piece of evidence, can not furnish
__: sufficient corroboration of prpsecution case. Furthermore, -the
U B prosccution has also failed to establish this allegation by the non
production of any witness who could support the version of the
complainant and due to above mentioned fﬁct, motive behind the -

occurrence cannot be attributed to the accused facing trial with -

o the comxmsswn of the offence. While, on the 0011t1ary it
o apparenlly appears from the statement of complainant who stated
"in his cross examination that, “the qccused had conccfiled:

behind the boulders,' bushes and jungle zm_d I could not
identify them but as We had enmity with the accused,
thercfore, I ch'xroe them on thc basis of said ill will/enmity.”
This admission on the part of the complainant, makes it clear that
on the bas1s of suspicion, the accused facing trial were charged
for the commlssmn of the offence and though the complainant has
stated that they had enmity with the qccused party but has failed
to mont10n the detaﬂs of enmity between the pames Hence, it is
hcld that there was no direct and strong anthCv, existed for the

commission of the offence between the accused facing trial and

complainant party/deceased.

(18) Furthermore;- the -prosecution is not bound to prove the

“motive in cach and L,vu) case but once it has alleged a motive

thcn the same must have to-be proved thr ough cogent reliable and

sufficient satlsfactory ewdence ‘While in the mslant case, though

“ the prosecutlon has alleged that blood feud emmty existed
between the parties but has not established the same. Furthermore,

it is also well settled prmmple of administration of criminal

' _}USUCC that motwe is not sufficient to connect the accused with

supported by other cogent and satisfactory evidence.

‘the commission of an offence when the plOSGCUtIOI'l case is not
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ABDSCONDANCE OF THE ACCUSED FACING TRIAL.

The perusal of 1euord reveals that though the accused

facing trial 1emamed fugitive from law for sufficient time after

the occurrence but when the prosecution failed to bring home
charge without any shadow of doubt through cogent, confidence

nsplrma and trust worthy direct or indirect evidence, then on the

" sole ground of abscondanc_e,_ _gonv:ctwn ol 1h<, accused can not be

legally and safely reco_rded.

(19) Furthermore, as discussed and held above that the
prosecution case suffers from va wrious material mfnmmes and-
serious doubts have b.een- created regarding the genuineness of the
prosecution case and that the p1osecuuon case is neither suppmted
by ocular account nor even the circumstantial ‘evidence supports
the version/story of the prosecution, it is therefore, the accused
facing trial could not be held convicted on the sole gmund of -
abscondance. Moreover, the Hon’ble Superior Courts in a numbcr
of Judomems have held that on the basis of mere abscondence of -

the accused, conviction can not be recorded, if otherwise, the

~plosecut1on case is not being supp: or Wd by ocular, medical and

circumstantial evidence. R elmrce s nl wced and guidance is being
taken from@the tollowm:v ]udﬂm(,nts of the Hon’ ble, Superior
Courts reported in:-

1 PLJ-2006 Cr.C [Peshawar]-zzo (citation-G)

2 PLD 2002 tf’eshmxai*]-% (citation-E) |

3 2006 MLD-723 [Peshawar] (citation-D)

(20) To sum.up, the pxosecuhon could not produce tr ustworthy,

confidence inspiring and: sufficient reliable evidence and ev1dcncc

of un- impeabhable character on the basis of which conviction of

the accused facing trial could be recorded and it is not being well
established that accused facing trial 1s respons1ble for the Qatl-e-

Amd of the deceased and injured. In thls regard guidance 18 blemc




taken from the case titled “The state.vs..Shoukatullah and
another” teported in 2006 PCr.LJ--755 wherein their lordships
have observed that:-

Citation (a)

“Ss 302,324 and 34-----Conviction----Court, while

convicting an accused for an offence, particularly in a case in

which capital sentence is provided, has to be fully convinced that
the accused facing trial is the only person responéibh for
committhg the of_fence and_ that there is not even the 'sligllte_st
doubt about his false implication” ‘ | "
(21)  Similarly, it has been held by the august Supreme Court of

Pakistan in the case titled f‘Muhammaa’ Huséain..:JVerSus ..... The

State” Réported in NLR 2008 criminal 295 [Supreme Court].

(22) “In order to sustain capital charge under section 302 PPC,

conviction u/s 302.”

(23) Conside.ring_ “all. the above mentioned facts and
_circumstances, the prosecution has failed to prove its case through
uogpc,nt and strong circumstantial evidence against the acuuscd
.faolncr trial while on -the sole ground of abscondance, the
conviction of the accused facing -trial could not be safcly
ICCOLde Thus, it is held that the prosecution has miserably failed
to prove its case bcyond any shadow of doubt aoamst the accuscd
facmcr trial. Thcmfow while extending the benefit of doubt to the
accused facing trial, they are acqmtted_ of the charges leveled
“against them. They are onAbail. Their bail bonds stand cancelled
and sureties thmcharged from the liébili'ties of such

bonds. -

evidence must come from an independent and unimpeachable
source. Evidence of tainted and inimical witness ‘without any -

independent corroboration can not be made basis for recording
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So far as, accused namely Tasawar son of Raj Mohqmmaa

/o Kali Dabb1 area of P.S Phulra, Tehsil & District Mansehra is

concerned, he has already been declared P.O. A prima facie case

exists émainst the absconding accused, therefore, he 1s 'declared as
P.O and his name be entered in the relevant register. Perpetual
non Dbailable wau'mts of arrest be issued against him. Case
\ ‘ ‘ploperty if any be kept intact till arrest and trial of this
o absconding accused and till decision of appeal or revision
b whatever; the case may be. ]‘1Ie be conswned to the Record Room .
after its necessaxy compilatizn & completion.

. Announced: | : \

| /\(1 anz. orr‘Q_L\aJ"’"KnnnCW )

Additional Sessions Jud‘ﬂ"
Mansehra. o = v - "!_f

CERFIFICATE

It is certified that my this judgment consists of 29 pages.
Each page has been read signed and corrected by me
wherever necessary. .

(Midhzdor QadiKhanf=
Additiona Sosmons ]udgc -11,

dwzaqm‘. Hags v.;‘;‘l" (’01 .
of Puhlﬁ?aﬂ
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Subject:

1.

Aot e Hhan

AFRMEe Court

of Pakistan.

THE HONOURABLLE INSPECTOR CEI.\'I'Z"‘RAL OF POLICE,
KPK Peshawar. o l

DEPARTMENTAL ~ APPEAL/REPRESENTATION
AGAINST THFE, O'RIV)F,R PASSED BY DISTRICT -

POLICE ()FFICER,‘AMANSEI-IRA VIDE WHICIH THT,
APPELLANT WAS l)fSMlSSE[) FROM SERVICE,
WITH EFFECT FROM 23.02.2011. ﬁ

Respected Sir,

That, the appellant was inducted in the

police departm.ent' 30.03.1995 and the

appellant remained in  service upto

23.02.2011.

——y . . -
That, on 20.02.2011, the appellant was
posted at police: Station Kaghan wheis

the appellaﬁt‘v - received telephonic

information that two brothers of the'

appellant - were murdered by  their |

opponents. The ép'pellant applied for 03

days emergency leave which was allowed

and the appellant left the said police -

station on 20.02.2011. After re.aching the:

home, the appellant buried the deceased

brothers and remained in attendance of

the  funeral p_rdyers of the deceased

brothers, meanwhile, the appellant also

sent another application for [ive days

emergency leave which was received by

the SHO concerned. This fact s -

mentioned 1in the statement of Sudheer
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Hussain Shah,.‘Moharrir police Station:
Kaghan which " was recorded by the a

Inspector Legal Manse'hra as an Inquiry

foicer.

That, the caéei FIR No.30 dated .
20.02.2011 under section 302/34 PPC -

P.S. Phulra was registered against the
culprits for mundér of the broi‘her of the
appellant. The ftl‘ial of the same is
pending in the court o|f Additional

Sessions Judge-II, Mansehra and next

date is. 17.10.2015. (Copy of FIR is

annexed herewith). |
- That, the appellaiﬁt was in a shocking

condition and tension due to the demise

of his younger brothers namely

Muhammad Siddique and Muhammad

Rafique.

That, the appeliant has three other

brothers out of whom two younger -

brothers were murdered while one elder

brother of the appellant namely Khan

Muhammad 1S a ‘disable person and

unable  to walk the parents of the .

appellant are also aged persons. Hence,

there was no other person in the house of

the appellant to lookaﬂer the affairs of

the house.

That, on ‘23.03.2011, the opponents of

the appellant"got' registered an .FIR
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bearing No.49 dated 23. 03 2011 under
section 02/324/427/148/ 149 PPC in
P.S. Phulra. In thls case, the appellant

\" .15

surrendered before the court of law and
remained in Jaul for some days and
e
thereafter joined' the trial proceedmgs
before the trlal_ court i.e. Additional.
District Jud'ge-‘II Mansehra whh’
ulumately acqultted the appellant a1"1d~“
others co- accused vide its Judgmentt
dated 30.07. 2015 the copy of the same
were dehvere_d . fo the appellant on

31.08.2015. (Copies of the FIR and

judgment are anriexed herewith).

That, the pouce department conauc,tect a
so-called 1nqu1ry in the absence of the
appellant. No shqw cause notice has been .
given to .the _-apiaellant rather the inquiry
proceedings wei'e conducted on the basis
of so-called charge sheet and statemen‘lc
of allegation. ‘The appelflant has never
been heard in that very inquiry as no.
notice/ summon was issued by the "
1nqu1ry officer 1n eonnLchon with  the
1nqu11'y In this way, the so-called mqulry‘
is totally wrong, illegal, against the law
and facts and quoram-non-judice which .

is not binding on the appcllant

That, on the basxs of that very inquiry,

the appellant was dismissed from service
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12.

"'I‘hat, the dismissal order is also against

s

with effect from 23.02.2011 and the

dismissal order was communicated to the

appellant on ‘04.»09.2015 which was

received by the appellant on the same

very date henge the departmental

appeal/ represénta;ion of the appellant is-
well within time. (Copies.of the inquiry

report, proceedings and dismissal order

are annexed herewith).

That, the appéilé;it has 16 years service

‘upto 23.02.2011 m the police department

and now the leiigtll of service of the

appellant is abo'L‘i:t more than 20 years.

Appellant has ,géod and un-blemished

| stigma on the whole service career of the

appellant.

- .service record, thefe is not even a singie,

That, the appcllant can never be

dismissed from service at this stage

without conducting proper and legal

inquiry and without affording oppormnity'.l :

of being heard. i

the norms of natilfal justice that no one
- should be condemned unheard.
That, the absence of the appellant from, |

service is not willful but due to some -

compelling reasons and circumstances,

the appellant could not attend his duty.
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That, the appellant IS a very poor person
and burden of all the family of the

appellant 1nclucl1n<7 aged parents, disable
elder brother and 02 orphans of the
deceased brother namely Muhammad
Siddique is on the shollders of the
appellant

It is, therefore, mo:;t humbly prayed that
on acceptance of this | departmental
appeal/ representahon the . impugned
order passed .by District police Officer
Mansehra may please be set aside and
the appellant may please be restored in

service with all back benefits

Dated 11.09.2015

MUHAMMAD SALEEM
Ex-Constable No.688

Poilcc Station the then Kaghan.
e e e Appellant

%dﬁfﬁf@ﬁm%ﬂ Whag

“Advocate ‘%u,x,rof; > ourt
i & mis:am,!

i

e g T




-

- ORDER /\//VﬁX:—"—

This is an order on the representation of Ex-Constable Muhanunad

N

Suleem No: 688 of Mansehra District against the order of major punishment i.c. P,..--

dismissul from service awarded by the District Police Officer, Manschra vide his OB
No.91 dated 11.05.2011. -

~ Facts lcadingtlo punishment awarded to him arc that he while posted at
Police Station Kaghan he has involvgd in a criminal case vide FIR No: 49, dated
23.03.2011 ws 302/324/427/148/149 PPC PS Phulra. Hp also absented from duty from
23.02.2011 til] the date of dismissal. Beside this the DPO Manschra also delineated in his
conuments asked for on his appeal that he movclind&lécd/involvcd in following criminul

Cases:~

I. IIR No: 154 dated 17.07.2001 w/s 302/109/148/149PPC

1o

FIR No:121 dated 16.07.2011 w's 3654 . v~

3. FIR N0:77 dated 09.07.2012 ws 324/34 PpC /

FIR No:21 dated 24.02.2003 w's 302/109/34 PPC
FIR No: 34 dated 08.03.2003 ws 324/353/1] 86/148/149 PPC PS Phuira.

Proper departmental enquiry \\'as~conducicdl by AMr. Mazhar Hussain
Shah Inspector Legal. Afier conducting a detailed enquiry, the E.O proved him guilty,

On the recommendation of E.C, the District Police Officer Manschra awarded hir major

N ,

punishment of dismissal from service. 2 R .
He preferred an appeal to the worthy PPO where after examining his

appeal Worthy PPO decided that the appellant should file \an appeal to the next appellate

authority i.e RPO Hazara vide CPO Letter No: S/1 857/16, dated 26.02.2016 on which he

was called in OR on 21.09.2016 and heard in person where fie offered no copent reason

in his defence to prove his innocence. Afer thorough probe into the enquiry report and

the comments of the DPO Manschra, it came to light that stf{c punishment awarded to him

by the DPO Manschra i.c. dismissal Srom service is gfnyie)and from the- perusal of

above mentioned case he seems to be criminal mindec pyrdod. His appeal is also time

barred hence it is filed, . P————— ———

SIS NV Y g

Copy to the :- L

1. Provincial Police Officer, Khyber Pakhtunkhw;
. information w/r to his Office Letter No: S/1857/16
2. District Police Officer, Manschra for necessa:
Memo: No.20061/SRC, dated 20.09.2016.
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. . OFFICEOFTHE - o
o I\SR{ CTOR GENERAL OF POLICE N —19(:\/
‘o KIIYBER PAKHTUNKIWA :
e PESHAWAR, . oS
No. S/ 470? / /17, dated Peshawar the / /‘5’72"’01 7

ORDER WE/{ - 2 |
P

This order is hereby passed to dlbp()b(. of departmental appeal under Rule 11-A of
Khyber Pakhtunkhwa Pollu, Rulc.-i‘)7> submlucd bv Ex-Constable Muhammad Saleem No.
688, The appellant was dismissal [rom serviee w.c.l 23.02.201L1 bv PPO, Manschra vide O3 No.
91, duted 11.05.2011 on the charge that he was involved in \1 criminal case vide FIR No 49, dated
23032001 u/s 30243244127/148/149 PPC PS Phulea and remained :1bmtnlc¢l himsell from duty
fora period of 02 months and 19 davs. _ -

Lls appeal was rejected 7 tiled by RPO, [Hazara vide order BEndst: No. S-451 7/ PA,
dated 27.09.2016.

Mecting of Appetlate Board was held \;l\ 92.02.2017 wherein uppellant was called
and heard in person. The petitioner contended that his 'opponcnlsl registered a false case against
him and he was acquitted by the Court. . |

Perusal of record reveals that the impugned order of dismissal from service of
petitioner was passed vide order dated 11.05.2011 and his appeal was filed by RPPO, Hazara vide
order dated 27.09.2016. The instant review petition filed on '—13.10.2016 is badly time. barred.
Thus his appeual is rejected on grounds of limitation and it as well.,

This order s issued with the approval by the Competent Authority.
X .

-

\ hli
(\All FB-UR-REINMAN BLU t' V1)
3 ALG/LEstablishmént,
For Inspector General,of Police,
Khyber Pakhtunkhwa,

| " Peshawar.
No.s/ 528 = 3T 113, '

i
i
|
'

Copy of the above is forwurded to the:

)\§ y LD

1. Regional Police Oﬁ'iccr, Iiu'/.:u'u ch.:'";m, /\bb’dtl:‘:b{id‘l

20 District l’ullu. Ollicer, Mansclira, ] : ‘

5. PSO W 1(:[’/1\11)’1)cr Pakhtunkhwa, CPO Peshawar.

40 PA o Addl 'l.(}l'/l 1Qrs: Khyber Paklunkhwa, Peshawar,

50 PA o DIGATQrs: Khyber Pukhtunkhwa, Peshaswar.

6. PA o ALG/Legal, CPO. . ‘ .. \f,ﬂvvcaw Si,wirmo Come
7. Ollice Supdt: E-IV CPO Peshawar. o ’ : . of Pokistan.;
8. Cenural Registary Cell. CI’O. ‘ o .

Eoae ot Broch Vot 227 O 0y Whides 0207 2007 doan
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&  BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

" PESHAWAR.
" SERVICE APPEL NO. 265/2017.
Mﬁhommod Saleemn No. 688 ..o e Appellant |
| VERSUS ,
1) District Police Officer, Mansehra. | i

2) Regional Police officer, Hazara Region Abbottabad
3) Inspector General of police KPK Peshawar.
.................. e e RESPONAENTS

Parawise Comments On Behalf Of Respondents

-

RESPECTFULLY SHEWETH:-
" PRELIMINARY OBJECTION:-

a) The appedl is not bosed.on facts and appellant has got no
con‘e of action or locus standi.
b) That appeal is not maintainable in the present form.
¢) The appeal is bad for non-joinder of necessary and mis-joinder
of unnecessary parties. |
d) The appellant is es’fopped by his own_clonduc’r to file the
'oppeoﬁ
e) The appeal is barred by the law and Iimi’rcﬂiod

f) The appellant has not come to the Honorable Tribunal with
" clean hands. '
FACTS:-

1. The appellant was enrolled in FRP on 1995 and adjusted in ~
B District.%“ce Officer”  this district against the existing vacancy of constable vides
Manseiua dated 30-09-2015. The appellant while posted at PS Kaghan
' has involved in case FIR No. 49 dated 23-03-2011 under
section 302/324/427/148/149 PPC PS PhL{fro and remained
prociaimed offender in the instant cdse forlong period. The

appellant aiso remained involved in nurber of crimindl

cases in the past. The detail of which is gi\/en below:




T ees
1.

iv.

Vi,

FIR No. 154 dated 17/07/2001 u/s 302/109/148/149 PPC
PS Phulra.

FIR No. 121 dated 16/07/2011 u/s 365-A PPC PS Phulra.

FIR No. 77 dated 09/07/2012 u/s 324/34 PPC P§ Phulra.
FIR No. 17 dated 08/02/2003 u/s 324/34 PPC PS Phulra.
FIR No 21 dated 24/02/2003 u/s 302/109/34 PPC PS
Phulra.

FIR No. 34 dated 08/03/2003 u/s 324/353/186/148/149
PPC PS Phulra. |

The appellant ‘was an active member of no’ronous ’
criminal group in the jurisdiction of Police Station Phulrc:
who on account of blood feud committed several
murder against frheir opponents. The appellant was also

remained History sheeter of PS Phulra ond.how his

hisfory sheet has been placed into his personal flle

laying in the police station. Previeusly the appellant was
also "diémissed from service' on account of
involvement in case FIR No. 121 dated 16/07/2011 u/s
365-A PPC PS Phulra and reinstated in service in the
year 2003. Copies of the FIR and dismis'_sol orde'r are

c_’r’roched as ‘'Annexure A'',

2. The appellant after committing crime fled away to the

& A
‘/
Bistrici Pokice Officer
- Manselua

unknown place and remained absented from duty for
about 2 and Half years and obtained BBA. On 20/10/2013 .
he was orres?ed.on cancellation of Bail Before arrest from

the court of Additional District-& Sessions Judge, Mansehra.

T-he appellant _hos beén acquitted by the Court of .
Additional District & Session Judge Il Mansehra vide
order/judgment dated 30/07/2015, however one accused

namely Tasawar has been declared as PO by the court and

perpetual waralt of arrest has been iscued against him.

However an inquiry was conducted in wliich the appellant
found guilty. { copy of inquiry is ' 8"").
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5. The appellant - filed review/mercy 'peﬁﬁo_n .before the -

4. The appellant preffered appéal against the order: of
- d
the appellate authority on the ground of badly time barred

case.

ismissal after acquittal from Court which was rejected by

c_émpeten'r authority which was rejected vide order dated

2

A.

DiEtrict Police OFficer

_M.gema

......

1/02/2017 on merit as well as being time barred.

The appeal is not maintainable on the following grounds.

GROUNDS

Incorrect. The order of dismissal and rejection of appeal
was in occorddn_ce with law. The cppellanf» is hardened
'criminol and after committing crime remained obsen’red
for long time due to which he remained absent from

duty.

. Incorrect. The appellant Jf\_od hiding himself to an

uhknown plcée and after 2 and half -ye'ors he appeared

———

beford the Court and obtained BBA due to which

absentia proceedings were initiated against him.

——

.

. Incorrect. The appellant was involved in murder case

and also absented himself from duty due to which he was

proceeded against departmentally prbceedings.

. Incorrect. The _order_ of dismissal was just and lawful the

appellant is member of notorious criminal group in the -

jurisdiction of PS Phulra. Being member of criminal group
and involved in member of criminof cases, his relation in
service shall create bad image of the }whole pblice
department. ’

Incorrect. The appellont deliberatly avoided the

departmental proceedings. The obsen'_rid p_roéeedings in

criminal case is the solid proof of is knowingly not availing




!\J '

the chancé of joining the proceedings inifiated against
him by the department.

PRAYER: ' . _ .
In view of the above mentioned facts, the

- appeal in hand may kindly be dismissed being devoid of
any legal force and badly time barred case.

District Police Officer

Mansehra
(Respondent No.. 1)

\

Reglonal Police Officer
Hazara Region Abbottabad
(Respondent No.2)

Inspector General of Police
KPK Peshawar
" (Respondent No.3)
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR
_ SERVICE APPEL NO. 265/2017.
Muhammad Saleem No. 688 ......... .................... Appellant
VERSUS

4) District Police Officer, Mansehra.
5) Regional Police officer, Hazara Region Abbo’r’robcd

-6) Inspector General of police KPK Peshowor

PP Respondents

AFFIDAVIT

We respondents do solemnly affirm and declare that the

| contents of the comments are true and correct to our knowledge

and belief and that nothing has been concealed from this
Honorable tribunal.

District Police Officer

. Mansehra
(Respondent No. 1)

Regional\Police Officer |
S Abbottabad
(Respondent No. 2)

\

Inspector General of Police
KPK Peshqwar
(Respondent No. 3)
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BEFORE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No.265/2017

Mohammad Saleem............. VIS PPO/IGP & Others
(Appellant) (Respondents)

REJOINDER ON BEHALF OF THE APPELLANT

Respectfully Sheweth:

The appellant submits his rejoinder as under:-

Preliminary Objections:

o

o)

f)

Contents incorrect and misleading, the appellant has
illegally been awarded the penalty of dismissal from
service; hence he has got every cause of action and
locus standi fo file the instant appeal.

Contents incorrect and misleading the appellant was
dismissed from service illegally thus instant appeal is in
accordance with the provisions of law, departmental
rules and regulations.

Contfents incorrect and misleading, all necessary
parties have been arrayed in the instant appeal.

Contents incorrect and MIsleoding, no rule of estopple
is applicable in the instant case. {

b

1. :
Contents incorrect and misleading, appellant has filed
instant well within prescribed period of fime limitation.

Contents incorrect and misleading, the appellant has
come to this




ON FACTS:

Contents of para No.1 to 05 of the appeal are correct and the
reply submiﬁed"ro these paras by respondems in para-1 to 05

is incorrect and misleading hence denied.

GROUNDS:

All the grounds “A” fo “E" taken in the memo of appeal are

legal and will be substantiated ai the time of hearing of
appeal and reply subitted to these paras by respondents frOm

"A" to “E" are incorrect and misleading hence vehemently

denied.

It is, therefore, humbly prayed that the agppeal of the

appellant may kindly be accepted as prayed for.

| A'Pﬁz/%‘, :

THROUGH M 3
, C (MOHAMMAD ASCAM TANOLI)

ADVOCATE HIGH COURT
AT HARIPUR

Dated: 20-12-2018

AFFIDAVIT:

I, Mohammad Saleem S/O Mohammad Akbar do hereby
solemnly declare that contents of this rejoinder as well as that

- of titled appeal are frue and correct to the best of my

knowledge and belief and nothing has been concealed from
this Honorable Tribunal. L :

Dated: 20-12-2018 ‘ Deponeht/Appellant
STV
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CHARGE SHEET

I, Sohail Khalid, Dlstuct Pohce Officer, Mansehra as competent authonty

' herebv charge you Constable Muhammad Saleem No 688 as follows.

You while posted at PS Kaghan has involyed yourself in. case FIR No. 49 -
. dated 23-03-2011 U/S 30’7/324/427/ 148/ 149 PPC Police Statlon Phulra Hence the

charge sheet/statemerit of allegatlon for departmental enqmry

You are therefore, required to subm1t your written defence within 07 days

of the 1ece1pt of this charge sheet to the enqulry officer.

 Your written defence, if any, should 1each the enqu1ry office w1thm the o
~ specified period, failing which it shall be presumed that you have no defence to

) put in hand and in the case expartee.action shall follow agamst you.

Intlmate whether you desire to be heard in person or otherwise.

' Statement of allegation 1s also enclosed :

District / licé Officer, B
Mansehra.
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DISCIPLINARY ACTION

L Soha1l Khalid, D1stnct Police Officer, Mansehra as competent author1ty
of the opinion that Constable Muhammad Saleem No.688 has rendered himself

liable. to be proceeded against as he comrmtted the followmg act/omlssmns wzthm

the meaning of section 3 of the North West Frontier Province Removal from -

serv1ce (Spec1al Powers) Ordinance, 2000.
STATEMENT OF ALLEGATEON
You while posted at PS Kaghan has involved yourself in case FIR No. 49

dated 23-03-2011 U/S 302/324/427/ 148/149 PPC Police Station Phulra. Hence the

_ charge sheet/statement of allegatlon for departmental enquiry.

: For the purpose of scrutinizing the conduct of the said accused 'Officer with -
)m;,‘, 'Lﬂﬁal
reference to the above allegations Mr. Mazhn4 Hucominm Sha

deputed to conduct formal department enqulry agamst Cons»able Muh ammad

Saleem No.688.
The Enquiry Officer shall in accordance with the prov1slons of the ordinance,

p1ov1de reasonable opportumty of hearmg the accused, record findings and make within

thirty days of the recelpt of this order, recommendations as to pumshment or- other

app1opr1ate actlon avamst the accused.

“The accused and a well conversant 1epresentat1ve of the department shall in

the proceedmgs on the date time and place fixed by the Enquv y Ofﬁcer

District Police Officer,
Mansehra

No Z// :QZ /PA dated Mansehra the 2.%-03-2011.

> A copy of the above is forwarded to: - -
1. The Enquiry Officer for initiating proceedings against the accused uader

the provisions of the KPK Removal from service (Special- Powers)
- .. Ordinance 2000. (copy of FIR No. 49 . dated 23 03-2011- U/S
; 302/324/427/148/149 PPC PS Phulra is enclosed) :
' 9 Constable Muhammad Saleem No.683 with the dlrectlor to submit his -
written statement to the Enquiry Officer within 7 days of the receipt of this
. charge sheet/statement of allegations and also to appear before the Enquiry '
e Officer.on the date, time and’ place ﬁxed for the purpgses of departmental

~ proceedings.

District Pofice Officer,
"Mapsehra.
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C A KHYQ%R PWKW& All  communications  should  be
DLt R S S addressed to the Registrar KPK Service
- SERVICE TRIBUNAL, PESHAWAR Tribunal and not any official by name.

No. L(’?——( /ST

Phi- 091-9212281°
Dated: g? Z;g /2021 i Fax:- 091-9213262

To

The District Police Officer,
Government of Khyber Pakhtunkhwa,
- Mansehra.

Subject: = JUDGMENT IN APPEAL NO. 265/2017, MR, MUHAMMAD SALEEM,

. | am directed to forward herewith a certified copy of Jud'gerhent dated
29.07.2021 passed by -this Tribunal on the above subject for strict compliance.

Encl: As above

REGISTRAR A
KHYBER PAKHTUNKHWA
_ SERVICE TRIBUNAL

PESHAWAR

P
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR h . 'Lu 't B%Cjﬂ

‘o Versus ,

O‘

| A JDIS‘/’J /Q"UC@ éév iLXN... Mq ......................... oot

RESPONDENT(S)

N 4
7/

. ///' . i . ! ‘ .
Notice to Appellant/Petitioner. Vluhamntodt Qzleayri Mo 588 )
Mgs Mudiam, ma.ai AK /) o Q&ilnw CJIL)/ Smwh_e,@t

T el«u};,l aud.. ’“); g,Lacjt. .................... 3{?.'.1.43...:3.53/1'}’»(»

Take notlce that your appeal has beén fixed for Preliminary hearing,

‘ rephcatlon, affndavnt/counter affldawt/record/arguments/order before this Tribunal

oo Mo a;,;q At g ......... ) .r....‘.i..m .....
- | ﬂ\( -

You may, therefore, appear before the Tribunal on the said date and at the said

place either personally or through an advocate for presentation of your case, failing
whnch your appeal shall be liable to be dismissed in default.

- B aﬁ%’@
Lafy?/%

; S . . Registrar :
| ' ' : yber Pakhtunkhwa Service Tribunal,

| o . Peshawar.
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KHYBER PAKHTUNKHWA‘SERVICE TRIBUNAL, PESHAWAR.
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| No. " : ,
APPEAL No........... ‘Q' 55 .................... ... of 20’?.
— Muﬂmm&l Saleem ...................... e
Apellant/Petitioner
. . | : Versus
S / ::..x..S.]fZ .......... ﬁz&c.e ........... /}/ ACEN... M cw! ..................................
: RESPONDENT(S)
Ca 44’.6' ,, : o T
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Take notice that your appeal has been_ fixed . for Preliminary hearing,

replication, affidavit/counter affidavit/record/arguments/order before this Tribunal -

You may, therefore, appear before the Tribunal on the said date and at the said
.place either personally,qr tﬁl’dugh an advocate for presentation of your case, failing
which your appeal shall be liable to be dismissed in default.

Beleye

My%.g,v' 5 a&vf//)/

Registrar,
/%%Khyber Pakhtunkhwa Service Tribunal,
Peshawar.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR.

‘No. R L -.‘('J-'@./'

‘AppealNo......................................; ............. on’Ol'?- _
e M%pmma d.. Saheem. . Appezlantkpéﬁﬁbuer
Versus
D 3 5 tt ..,Qol!».(’.ﬁ ...... ﬁ ﬁtceﬁ M MSW @..Respondent
Respoudent NOccoevrrevrnrivnne @10 N

Nét?&eto: -— / lSi\/lCi /9011 -0 Cﬂbbr)ceh’ Maﬂsﬁ)"&

. WHEREAS an appeal/petition under the provision of the North-West Frontier

. Province Service Tribunal Act, 1974, has been presented/regxstered for consideration, in.

’ the above case} .y the petltloner in this Court and notice has been ordered to issue. You are
hereby mfo d that the said appeal/petition is fixed for hearing before the Tribunal

: *on.....dd l'e; ...... el X -3 9 .............. at 8.00 A.M. If you wish to urge anything against the

| _appellant/petltloner you are at liberty to do so on the date fixed, or any other day to which
| the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in

this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in

default of your appearance on the date fixed and in the manner aforementioned, the

“appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further

' notice posted to this address by reglstered post will be de(,med sufficient for the purpose of"
- thls appeal/petitlon

Copy of appeal is attached. Copy of appeal has already been sent to you vide this
- office Notice No.......... cieseeessensseasesssmsssaessresens dated........... veeereseersunssnsressrenes .
Given under my hand and the seal of this Court, at Peshawar this...... .! ................

Day of.. A 7 “"\) eereseenessenens 2(1[9 .

Bebmre /»v&&“f Beva

Registrar,
yber Pakhtunkhwa Service Tribunal,
Peshawar.

Note: 1,  The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
- ‘JUDICIAL COMPLEX (OLD), KHYBER ROAD, -

' o A PESHAWAR.
vNﬁo. |

oooooooooooooooooooooooooooooooooooooooooooooooooooo

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

: - - Versus a
l)ISﬁPl‘C@G’ ..’.%.M%%.Rmpondent |
- ' | Respondent No ..... (' %J ................

Nqﬁcetb: — /) /6" HCL"E)OL'YO- /!ZELM?{E. '4 ébo\ﬁa,b@ﬁ(—

_ WHEREAS an appeal/petition under the provision of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case }.y the petitioner in this Court and notice has been ordereéd to issue. You are
hereby, -nftllimtdigabthe said appeal/petition is fixed for hearing before the Tribunal
*0ML.... lt' ...... T2 ....at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which
- the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
. alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice whichthe
address given in the appeal/petition will be deemed to be your correct address, and further

notice posted to this address by registered post will be deemed sufficient for the purpose of
this appeal/petition. ' . S :

Copy of appeal is attached. Copy of appeal has already been sent to you vide this

office Notice No. veesenses vnserssassansssrene AL cereerrirenarensasiosincsaiennnes verees

Given under my hand and the seal of this Court, at Peshawar this........ccrsie... ereeveens :

Dayof....l.; ..... . Dv} ...... ........ .....'20, 7
EE [Bepore

- : . Registrar,
. yber Pakhtunkhwa Service Tribunal,

Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays. -
2. Always quote Case No. While making any correspondence.
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- KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,

leSHAWAR | « .L.“ B)“_ :

. By = :
Appeal No............... 6&6\) .......... of20/? :
........... M Mmm M%QL .f.d-v.m....Appellanr/l’etxltoner o
- Versus

? .S # e p a! 1ee... Qéé{ CEN. M o .d'.‘.?@kespondent

Respondent No.ecervanenne. sessesateseseivserasesasnsensse

- 1-G.P. 1 p I3 Peshaway

WHEREAS an appeal/petition under the provision of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case }.y the petitioner in this Court and notice has been ordered toissue. Youare
hereby inform: @ that the said appeal/petxtwn is fixed for hearing before the Tribunal
*on.’.’.....%' ........ !.{ coveder g.bc;.fﬂf ........... at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner you are at liberty todo soon the date fixed, or any other day to which
the case may be postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the

' appeal/petltlon will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petxtmn will be
given to you by registered post. You should inform the Reglstrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address givenin the appeal/petlt ion will be deemed to be your correct address, and further
notice posted to this address by registered post will be deemed sufficient for the] purpose of

" this appeal/petltxon

Copy of appeal i is attached. Copy of appeal has already been sent to you vxde this

office Notice NOueurernrsrsnens v cvesressasersssnes dated......coceeecorensnnes veesemssnisssaases .
' ' J
.Given under my hand and the seal of this Court at Peshawar thlSL') ........
Day of . ' ' APY L S 20

W | Registrar, - '
< { . h )al(hyber Pakhtunkhwa Service Trlbunal
' Peshawar.

Note: 1. The hours of attendance in the court are the same that of the High Coust except Sunday and Gazetted Hol:days
2. Always quote Case No. While making any comespondence.
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KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR

. JUDICIAL COMPLEX (OLD) KHYBER ROAD

S . PESHAWAR. T2
’ ‘ : ’ Appeal NOw.oooeievvnrnieneninnsiigecedBoneieeforrarnnsans of 20
ﬂoflcﬂf‘-ﬂ/

. ...................................................................;...Appellant/Petmoner : o

o/ ' er us
esveersesressansenaren ............................... _....'....R;?pondent

' o 'Respondent é/
\p_‘/», @M oy paLEE

Notice to: —

WHEREAS an appeal/petition under the prowsmn of the North-West. Frontler
Province Service Trlbunal Act, 1974, has been presented/registered for consideration, in - |
- the above ioner in this Court and notice has been ordered to issue. You are |
her ‘said appeal/petition is.fixed for hearing before the Tribunal i
EONuureessagbaresse coflocirnns rresesssassessesesassenens@t 8.00 A.M. If you wish to urge anything against the.
appellant/petitioner you are at liberty to do so on the date fixed, or any other day to which
-the case may be postponed either in person or by authorised representatlve or by any
Advocate, duly supported by your power of Attorney. You are, therefore, requlred tofilein
this Court at leasi seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementloned the .
appea]jpetltlon will be heard and decided in your absence. :

Notice of any ¢ alteratlon in the date fixed for hearing of this appeal/petltlon willbe - =~
glven to you by registered post. You should inform the Registrar of any change in your j
address. If you fail to furnish such address your address contained in this notice which the
address given in the apgeal/petition will be deemed to be your correct address, and further
notice posted to this gddress by registered post will be deemed sufficient for the purpose of
. this appeal/petltnqgjtﬁK : ' ; ,

'.,'/

Copy of appeal is attached Copy of appeal has already been sent to you vide this

‘ officeNotlceNo...............-.................'...............dated ver

- Peshawar.

‘Note: 1. - The hours of attendance in the court are the same that of the High Court except 8unday and Gazetted Holidays.
2. . Always quote Case No White making any correspondehce

A
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| .KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUDICIAL COMPLEX (OLD), KHYBER ROAD

S : o , PESHAWAR _ S
No. - A o . . 7§ _
' Appeal Nowereon.... ceeeestegareeepatrsmerrrnrereanaaeeanes of20 . B
| Q 5 s Vs

................................................ g rrepeersenenne ..Appellant/Pentzoner
. MMﬂWW%uS eez7?

........................................... ._.'.....;.....Respoitdent
o pﬁ 0 Vi /wm SR

. RespondentNo ....... ‘.; ...... 7." ....... ......
e — %M ) /Wmm?‘M"

_ WHEREAS an appea]/petltlon under the provision of the North-West Frontler
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by the petitioner in this Court and notice has been ordered to i issue. You are

‘hereby mformed that the said appeal/petition is fixed for hearing before the Tribunal ,
K1) 1 VOO s eesecegmssetsarscsssrarnans veeinat’ 8.00 AM. If you wish to urge anything against the .
: appel%p B’i épyoagfat liberty to do so on the date fixed, or any other day to which

the case 1nfay b€ postponed either in person or by authorised representative or by any -

.Advocate, duly supported by your power of Attorney. You are, therefore, required to file in

this Court at least seven days before the date of hearing 4 copies of ertten statement
alongwith any other documents upon which you rely. Please also take notice that in ~
default of your appearance on the date. fixed and in the manner aforementxoned the
appeal/petition w111 be heard and decxded in your absence. -

Notice of any alteration in the date fxxed for hearmg of this appeal/petltlon wﬂl be
given to you by registered post. You should inform the Registrar of any change in.your
address. If you fail to furnish such address your address contained in this notice which the
address given inthe appeal/petltlon will be deemed tobe your correct address, and further
notice posted to this address by registered post willbe deemed sufflclent for the purpose of

- thls appeal/petltlon

VCopy of appevﬁéitfached. Copy of appeé,l has'already béen sent to you'vidga this ’

Office Notice.NO'ooocvoo"o,'noonoovnoonoovcog oooooooooooooooooo dated..; oooooooooooooooo Whenssvseccenstsncenen
Given under my hand and the seal of this Court at Peshawar thlS ......................... ves

DAY OF...cieceeieerairninivsionserncsavonsocsassansonsanes eereansterserersarararrasessanns 20 . . Vt
.

1. The hours of attendance in the court are the same that of the‘ﬂhgh Court except Sunday and Gazetted Holldays

Note:

‘ 2. Always quote Case No Wh:le making any correspondence




