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Execution Petition No. : 242/2022

S.No. Date of order A QOrder or other procéedings with signature of judge
proceedings )

1 2 ' 3

22.04.2022 The execution petition of Mr. Hanif Ur Rehman submitted today by
Mr. Taimur Ali Khan Advocate may be entered jn the relevant register and put

up to the Court for proper order please.

-

3

REGISTRAR b

This execution petition be put up before to Single Bench at Peshawar on

L-G~ dod - Original file be requisitioned. Notices to the parties be

also issued for the date fixed.

-,

CHAIRMAN

2" Tune, 2022 None for the petitioner 'present.v Kabirullah Khattak,
Addl: AG for respondents present.

Notices be issued to the respondents for submission of -
implementation report. To come up for implementation report

on 2$.07.2022 before S.B. Original file be also requisitioned.

(Kalim Arshad Khan)
Chairman

TN




26" July, 2022

$28.09.2022

-~ ]

Petitioner alongwith his  counsel present. Mr.
Muhammad - Adeel Butt, Addl: AG for respondénts

present.

Implementation report not submitted. Learned AAG

_has assured that he will coordinate with the respondents-to

et the |udomcnl mnpicmcmud and submll xmplumnlatxon ‘

report on the next date. Last opportunity granted. To come
up lor implementation report on 27.09.2022 bei’orc S.B.
(Kalim Arshad Khan)
Chairman -

Petitioner in person present. Mr. Naseer~ud-D}n Shabh, Assiétant
Advocate General alongwith Mr. Abdul Majid Lodhi, Section Officer for the

respondents present.

Implementation report not submitted. - Representative of the

respondents requested for time to submit implementation report. He is

dir.ected to submit final and conclusive implementation report on the next

- e

_date failing which, coercive measures shall invariably be initiated égainst‘

the respondents at fault. Adjourned. To come up for fina and conclusive

implementatlon report on 10.10.2022 before S.B.

/O
/\ s
A
-~ R}

(Mian Muhamméd)
Member (E)




10" Oct. 2022

1. Counsel for the petitioner present. Mr. Muhammad Adeel

Butl 'Addl. AG alongwith Abdul Majid Lodhi, Section Officer for

the respondents present.’

2. Representative of the respondents has submitted copy of

notification No. SOE-IV(E&AD)/1-2/2022 dated 07.10.2022,
whereby judgment, dated 26.07.2022 of this Tribunal has been

" implemented. Learned counsel for the petitioner is satisfied with

the same. The petition is, therefore, filed. Consign.

3. Pronounced in open court at Peshawar under my hands

and the seal of the Tribunal on this 10" day of October, 2022.

(Kalim Arshad Khan)
Chairman



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Execution Petition No. ;—Z/ 2 /2022
In Service Appeal No.1227/2020

Hnaif Ur Rehman, Assistant (BPS-16),
Directorate of Prosecution Khyber Pakhtunkhwa.

PETITIONER

VERSUS

1. Government of Khyber Pakhtunkhwa through its Chief Secretary at
Civil Secretariat Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Finance
Department at Civil Secretariat Peshawar.

RESPONDENTS

ooooooooooooooooooo

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS = TO  IMPLEMENT THE
JUDGMENT DATED 14.01.2022 OF THIS
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.

RESPECTFULLY SHEWETH:
I.  That: the petitioner has filed service appeal No.1227/2020 in the

.Honourable Trlbunal against the notlﬁcatlon dated 25.06. 2019

~against the Secretariat Cadre born at the strength of Establishment
Department of civil Secretariat and- the seniority/promotion may also

be given to the petitioner since the inception of the employment in the
Government Department with retrospective back benefits as per the ‘
Judgment titled ’Blkka Khan & others VS Syed Muzafar Hussain Shah



oy

& other (2018 SCMR 332) as well as in the light of the larger Bench
of Honourable Peshawar High Court Peshawar in W.P 969/2010 vide
judgment dated 07.11.2013 in the favour of the petitioner.

The said appeal was heard by this Honourable Service Tribunal on
14.01.2022. The Honourable Service Tribunal accepted the appeal.
The impugned notification dated 25.06.2019 was set aside with the
direction to the respondents to adjust the petitioner in his respective
department i.e Establishment & Administration Department Khyber
Pakhtunkhwa against his respective post and in case of non
availability of post, the same shall be created for the petitioner on the
same manner as were created for other Administrative Departments
vide Finance Department notification dated 11.06.2020. Upon his
adjustment in his respective department, he is held entitled to all
consequential benefits. The issue of his seniority/promotion shall be
dealt with in accordance with the provisions contained in Civil servant
Act, 1973 and Khyber Pakhtunkhwa Government Servants
(appointment, Promotion & Transfer) Rules 1989, particularly section
17 (3) of Khyber Pakhtunkhwa Government Servants (appointment,
Promotion & Transfer) Rules 1989 and in the view of the ratio as
contained in the judgment titled Tikka Kahn & others VS Syed
Muzafar Hussain Shah and others (2018 SCMR 332), the seniority
would be determined accordingly. (Copy of judgment dated
14.01.2022 is attached as Annexure-A)

That the Honourable Tribunal gave its judgment dated 14.01.2022,
but after the lapse of about three months, the respondents did not

implement the judgment dated 14.01.2022 of this Honourable
Tribunal.

That in-action and not fulfilling formal requirements by the
respondents after passing the judgment of this Honourable Service

Tribunal, is totally illegal amount to disobedience and Contempt of
Court. '

That the judgment is still in the field and has not been suspended or
set aside by the Supreme Court of Pakistan, therefore, the department
is legally bound to obey the judgment dated 14.01.2022 of this
Honourable Service Tribunal in letter and spirit.

R



6.  That the petitidnér has havmgnoother remedy except to file this
execution petition for implementation of judgment dated 14.01.2022
of this Honourable Tribunal.

- It is, therefore, most hurhbly prayed that the resporidents may
- kindly be directed to implement the judgment dated 14.01.2022 of this

Honourable Service Tribunal in letter and spirit. Any other remedy,

which this august Service Tribunal deems fit and appropriate that,
may also be awarded in favour of petitioner.

PETITIO
Hanif Ur
THROUGH: _
(TAIMTR2 _
| ADVOCATE HIGH COURT
AFFIDAVIT

It is affirmed and declared that the contents of the execution petition are true
and correct to the best of my knowledge and belief,

DEPONENT




' Hanif ‘Ur Rehman,  Assistant (8PS-16], Dlrectorote of

Prosecu’rlon Khyber Pokh‘runkhwa :
: oo ....Appellani

 VERSUS -

1) Govemmen’r of Khyber Pokh’runkhwc a‘hrough its ch|ef
Secretory at ClVl| Secre’rcnof Peshowor

| 2) Governmen’f of Khyber Paknhtunkhwa - ‘rhrough.

Secretary, Fmonce Department o’r CIVII Secretariat
Peshawcr :

....Respondents

APPEAL- U/S 4 OF 'THE .If(‘HYBER'
PAKHTUNKHWA ~ SERVICE TRIBUNAL,
s ACT, 1974,( AS PER THE ORDER DATED
04-08-2020 OF THE AUGUST SUPREME f
COURT OF PAKISTAN) AGAINST THE
UNJUSTIFIABLE -~ AND  IMPUGNED
 NOTIFICATION NO.SO(O8M)/E&AD/3-
118/2019 DATED 25-08-2019, WHEREBY
THE APPELLANT HAS BEEN PLACED
| SURPLUS AS PER THE SURPLUS POOL -
POLICY AND LATER ON DURING THE

Y PO .
Ehyhor ¥ Selch i by,
Bervice ‘Inl‘un 2N

B2 Y mhaw Aan
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" Service Appeai No. 1227/2020

\‘

N Date of jnstitutidn ... 21.09.2020 |

_ Date of Decision .. 12"/“@23’/- |

~Hanif -Ur Rehman As 1stan+ (BPS -16), Directorate of Pxowc_utnon Khyber
Pakhtunkhwa. - . Am,ehant)

VERSUS

‘. Govemmpnt of Khyl:er Pakhtunkhwa through its Chief Secrdar\/ at Cvn
Secretariat Peshawar and others. _— {Respondents)

- Syed Yahya Zahid Glllam Taimur Haider Khan & R
Ali Gohar Durrani, _ - A
Advocates . - . : ’ .. For Appellants

Nuhammad Adea! Butt,

Additional Advocate General ' .. Forre ,cwde s
' AHMAD SULTAN TAREEN . CHAIRMAN
ATIQ-UR-REHMA‘NWAZIR I MEMBER (EXECUIVE)
/3\ ./’/ T m——— e ————————— _......v'..‘
\\' JUDGMEN‘I | |
AT_Q UR-REHMAN WAZIR MEMBER (E):- }Thaéi'singaejudgment

shall dispose of the instant servsce a“)rvnal as well as the fOiIHanq connected
service appeals d:: common questlon of law. and facts are inv oived lherem -

/

1228/2020 titled Zubair Shah

[Py

2.1 229/2070 tltled Farooq Khan

3. 173072020 titled Muhammad Amjid Ayaz

BaY

1231/2020 titled Qaiser Khan

wn

1232/2020 titled Ashiq Hussain
6. 1 233/2020 titled Shoukat Khan

7. 1244]2020 titled Haseeb Zeb

‘1 uauu»mn
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. 8. 1245/2020 titled Muharn.mvad Zahiir Shah_ o ‘ |
9. 111252020 titled Zahid Khan

10.11126/2020 tited Touseef Iqbal’

02, Brief facts of the case are that the appellant was initially, appointed as
' Assistant (BP-S-ll) on contract basis m foX= FAIA Secretariat vrde order dated 01-
12- 2004. His services were regularized by the order of Peshawar ‘High Court vide
Judgment dated 07 11- 2013 W|th effect from 01 07-2008 " in com;,.lance with
| cablnet decus:on dated 29 08- 2008 Regulanzatron of the appellant was delayed
by the respondents for qurte longer and in the meanwhlle, ln the wake of merger
of Ex- FATA wnth the Province,- the appellant alongwnth otners were declared
surpius V|de order dated 25 06 2019. Feellng aggneved the appellant alongwrth
others fi led writ petltron No 3704 P//_019 in Peshawar High Court but in the

/
meanwhrle the appellan alongwith o hers were ad]usted in vcnous directorates,

"\/

hence the ngh Court. vrde Judgment dat ted 05~12-2019 declared- the petition as
| mfructuous which was challenged by the. appellan-_s in the supreme court of‘
Paklstan and the supreme court remanded their case to thls Tr lbunal Vide order
dated 04-08- 2020 in CP No. 881/2020 P’reyerc of the appe aant are that the
rmpuqned orocr dated 25 06-2019 may be set asrde and the appellants may be
retamed/ad]usted agamst the secrétariat cadre ‘borne 3t the srrength of |
Establlahment & Admmlstration Department of -C |v1l oerrétarlat Slrmlarly
senlonry/promotlon may also. be glvcn to the appellants snce the inception of
their employment in the government department with batk bnneflts as per.
rddgment titled Tikka Khan: & others Vs Syed Muzafar HL, 5sain Shah & others

. (2018 :CMP\ 332) as well as in the light of Judgment of larger bencn of h:gh court

in anPet_ltron No. 696/2010 dated 07-11-2013.
.03.. Learned counsel tor the app'ellants has contended t,'h_at the;appellants'has
not been treated in actordance with law, hence their rights sectired under the

Constltutlon has badly been vrolated that the :mpugned order has not been

Fakhtukhwa
srviee “Feribonal
FPeoakawie



passed in accordance with law, therefore is not tenable and liable to be set.aStde,

| that the appellants were appomted in Ex-FATA Secretariat on contract basis vide
» order dated 01-12-2004 and in comphance with Federal Government decision
dated 29-08:2008 and in pursua‘nce of judgment of Peshawar Hig;h Court dated

- 07-11-2013, thelr servrces were regularized with effect from 01- 07 2008 and the
appellants were placed at the strength of Admlnrstration Department of Ex-FATA
Secretarlat that the appellants were dtscnmmatedto the effect that they were
placecl m surplus pool vide order dated 25-06- 2019 whereas serv ces of similarly

- placed employees of all the departments were transferrec. to thelr respective
departments in Provmcual Government that placrng the app .ants in surplus pool

was not only lllegal but contrary to the surplus pool pollcv as lhe appellants

never opted to/be placed in surplus poo!l as pcr section-5 (a; of the Surplus Pool
/

\ \/Pn\ye\;f cf 2001 as amended in 2006 as well as the unwrlllngness of the appellants
is also Clear from the respondents Ietter dated 22-03- ”'019 that by:doing so, the

4 mature service of almost ﬁfteen years may spoil and go in v»ast that the illegal -
' and unLoward act of the resoondents is also evrdent from the notrF cation dated
08-01- 2019, where the erstwhile FATA Secretanat departments and drrectorates
have been shifted and placed under. the admmtstratlve control of Khyber
Pakhtumhwa Govemment Departments whereas the appellants were declared
surplus that bllilon of rupees have heen. gmnted by the Federal Gavernment for
' merged/erstwhlle FATA-Secretanat departments but unfortunately despite having |
same cadre . of posts at civil secretana the respondents have carried out the
unJustlﬂable |Ilegal and unlawful impugned order dated 25 Oo 2019 which |., not
o only the vrolatlon of the Apex Court Judgment but the same wrll also violate the
| rundamental rlghts of the appellants being enshrlned in the Constitution of
Paknstan will serlously affect the promotlon/senlonty of the appellants, that
dlscrzmmatory approach of the respondents is evident from the notrfrcatlon dated
, 22-03- 2019, whereby other empioyees of Ex- FATA were not placed in surplus

pool but Ex- FATA Plannmg Cell of P&D was placed and merged rnto Provancral

“"‘Nl’k '
Kh\’hll P !lnltllkh\va
 Bervice (DRI aYS I
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P&D Department that declarlng the appeilants surplus ahn subsequently their -

K \4 ad;ustment in varlous departments/dlrectorates a-‘e illegal, Wthh however were
; requlred to be placed at the strength of Estabhshment & 'kdmsmstrat:on
deparfment that as per ]udgment of the Hngh Court, senlorlty/prornotlons of the

appellants are. requrred to be dealt wrth in accordance Wlth the Judgment titled
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), but the responclents deliberately
‘ and WIth rnalaflde declared them surplus wh;ch is detrlmental to the 'nterests of
- the appellants ln terms of monrto.y loss as well as senlonty/promotron hence

!
mterference of thls tnbunal would be warranted in case of l:he appelrants

04. Learned Additional Advocate General for the responr.'lents has contended
that the app ellants has been treat ad at par with the lavv' rr v’ogfue i.e. under
sectlon,& ) of the Clvu Servant Act, 197 3 and the ':Ul‘p:l s pool policy of the
\\/J Mrov1ncral government framed thereunder, that proviso under Para 6 of the
\ surplus pool polrcy states that in case the ofﬁcer/ofﬁc'als declmes to be
| ad]usted/absorbec in the above manner in accordance with the pnorsty fixed as
per his sonronty in the integrated llst he shall Ioose the- facrllty/nght of
ad]ustment/absorptlon and- would be required to opt for pre matnre retirement *
from government service provnded “that lf he doec not fulﬁll the reqursrte
quahfylng service for pre -mature retrrement he may be compulsory retired from
service by the competent authonty, however in the mstant Case, no afﬁdavrt is
for thcommg to the effect that the appellant refused to be absr)rbed/ad]usted
3 under the surplus pool pOliC\/ of the government that the appellants were
lmnlstenal staff of ex-FATA Secretonat therefore they were treated _under
sectlon 11(a) of the Civil Servant Act, 1973; that so far as the lssue of inclusion of
posts in BPS 17 and above of erstwhlle agency planmng rells P&D Department

' merced areas secretanat is concerned, they were plannmg caore employees
hence they were adjusted'll‘l:the relevant cadre of the provrncual government, that

after merger of erstwhile_‘FATA;with the Province, th.e Fin;a'nce Department vide

P«sh aw s\r '



order Jated 21-11- 2019 and 11 Ob 2040 created DOStb rr the admlnlstratrve
departments-in pursuance of requesc of estabhshment depurtmem which ‘were
not meant for blue eyed persons as is alleged in the appea!; that 1he appcllants

has been treated in accordance wrtn law, hence their ap,Jeals befng devord of

R

merit may be drsmrssed. .

- 05. We have heard learned counsel lfor the oarties and have‘: perused the
,record. e - |
. ; .
06. Beforc embarklng upon the issue in hand it would be appropnate to
axplain the background of the case. Record reveals that in 200_», the federai
/oovernment created 157 regular posts for the erstwhile FATA becretanat against
whlch 117 empioyees lnciudmg the appcliants were appomter‘ on contract basis in

e

2004 after fu:ﬂling all the codal formaht as. Contract of cuch ‘employees was
/\M\f\f renewed from time to time by.issuing office. orders and to ;this er’;fect; the finai.
| extensron was c'(_CO!’ded for a further perlod of one year wth erfect from 03-12-
2009 In the. meanwhrle the rederal governrnent decrded and rsat.ed rnstructrons
dated 29-08-2008 *hat all those ‘employees work.ng on contract agarnst the posts
from BPS-1 to 15 shall be regulanzed and decrsmn of cabrnet would be apphcable

¢~ 10 contract employees workrng in ex-FATA Secretariat through SAFRON Drvrsron
| for reguianzatroc of contract apporntments in respect” of contrdct employees
workmg in . FATA In pursuance of the drrectives the. appeliants submitted
applrcahons f’or regulanzatron of thenr appomtments as per cabrnet decision, but

3 such emlployeeswere not regula ized under the pleas Lhat V|de nonfrcatlon dateo
71-1042608 and in terms of the centra!ly adm:nlstered-trsbal arees (employees
status order 1972 Presrdent Oder No l’ of 1972), the employeee working in
FATA, shall, - from the appo:nted day be the employe’»t of '.-.the prov.mcrat

government on deputatron to -the - Federal Government wrthout deputatlon‘

allowance, hence they are not entrtled to be regulanzed unc‘er the ‘policy decision

dated 29-08- 2008

Festiawirs



07. In 2009, the provincial government promulgated tegulanza iion of service

Act 2009 and in pursuance the appellants approached the additional chief

’ A.secretary ex-FATA for regulanzatlon of therr services accorurngly, but no actlon .

was taken on their requests hence the appellants filed wnt netutlon No 969/2010

for regularlzatlon of their servrces, which was allowed vide Judgment dated 30-11-

2011 and services of the appellants were regularrzed under tte regularlzatlon Act,

- 2009, agarnst Wthh the respondents ﬁled civil appeal Ne r29 P/2013 arrd the

.Supreme Court remanded the case to the High Court Peshawar wrth drrectlon to

ra- examme the case and the Wnt Petltron No 969/2010 shall be deemed to be

pendlng A three member bench of the Peshawar Hugh Court decided the issue

vide Judgment dated 07-11-2013 in WP No 969/2010 and serwces of the

appellants/re regularlzed and the respondents were given three months time to

/

\'/ll )l&/p"r"e/pare servrce structure.so.as to reg_ulatentherr permanent iemployment in ex-

- FATA Sécretariat v'is-'a-vis their emoluments promotions, retir'e.ment benefits and

inter-se; senronty with further directions to create a task rorce o achieye the
objectlves hrghlrghted above. The pondents however delayed - their
regularization, hence they fi led CoC. No 178 P/2014 and in cc mpllance the
respondents submltted order dated 13 06-2014, whereby ‘services of the

appellants were regulanzed vide order dated 13-06- 2014 wrlh effet.t from 01-07-

' 2008 as well as a task force committee had been constltuted by Ex-FATA |

Secretarlat vrde order dated 14- 10 2014 for preparatron of service structure of

such employees and sought tame for preparatlon of service ! rules The appellants
'adaln ﬂled CM No. 182-P/2016 with IR in COC No 178 P/2014 in WP No

| 969/2010, whereé the learned Additional Advocate General ai_dngwitl'r departmental

representative produced_ letter dal?ed '28.'.10-2016, whereby ‘servica rules for the
secrefariat cadre employees of Ex-_FATA-"Sec'reta'riat had been shown to be
formulated and had been sent to‘ sec—e'tary- SAFRAN * for 'a;:prdval ‘hence vide
]udgment dated . 08-09- 2016 Secretary SAFRAN was drr.cted to finalize the

matter wrthln one month but the respondents instead o* dorng the needful,




- declared ‘ail the 117 empldyeeeincludihg the appellants' as surplus vide order
’ dated 25 06- 2019 agamst ‘which the appeliants filed Writ Petltion No 3704-
| P/2019 for declaring the. rmpugned order as set asrde and retalnlng the appellants
in the Csvrl Secretariat of establrshment and adm:nrstratlon department havmg the

simt!ar ca.dre of post'of the rest of the cwli secretarlat employees.

-08. Durlng the course of hearmg, the‘respondents produced copies of
not|r“ cations dated 19-07- 2019 and 22- 07 2019 that such emptoyees had been
adjusted/absorbed in various departments. The High Court,\,;'rde_‘}_udgment dated
05-12-2019 observed that after their absorption‘, now they. ar.e:regu.iar .e'm_ployee's
of the -provincial governmentar\d would be treated- as such for all intent and
purposewﬁ/ fuding th-err seniority and so far as their other guevance regarding
\/“\h———h‘(retentron in civil, secretariat is concerned being civil serVants, it. would
“involve . deeper apprecuatlon ‘of the vires of the pollcy, whrch have not been
mpugned in the wr;t ‘petition and in case the appellants Stl” feei aggrreved
regarding . any matter that could not be Iegaﬂy wrthm the frameworr\ of the said

| policy, they would be 1egaily bound by the terms and COﬂdltIOﬂS of serwce and-in
view of bar contamed in Arttcle 212 of the Constltutron, Ehla court could not
embark upon to entertain the same. Need!ess to mention a_nd_we expect that
'gr(eep:ng in view the ratio as contamed in the judgment tnled Tl(ka Khan and
others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332}, the seniority

. ‘would be determmed accordlngly, hence the petatlon was def‘lared as infructuous
' and was drsmlssed as such. Agalnst the judgment of Hsgh Lourt the appzliants
| filed CPLA No 881/2020 in the Supreme Court of Pakistan, wh|ch was dlsposed of
-vide judgment dated 04-08-2020 on the terms that the petltloners should‘
approach the servrce tribunal, as the issue bemg terms and cond1t1on of their
servsce does fall within the ]UHSdICtICﬂ of service tnbunal hence the appellant

filed the-lnstant service appeal. "

4




09. Mailn concern of the appellants in the instant service appeal is that in the
- first place, dec-larlng them surplus is illegal, as they were servin‘g-against regular
posts in administration department»Eﬁ-FATA hence their services were required'

g,overnment like other departments of Ex- FATA were merged in therr respective
: department Thelr second stance is that by declarmg them surplus and thelr
subsequent ad;uctrnent in drrectorates affected them in monltor) terms as well as

therr semonty/promotron also affected belng placed at the bcccom or the semorlty

line. E - ‘ S A

10, In view of the foregroing explanation in the ﬁrst'iplace, itvvvoulcl be
apprw count the dlscrimlnatory behavuors of the lespondents with the
] Mp‘p/ ellants, due to WhICh the appellants spent almost twelve years in protracted
= litigation nght from-2008 till date. The appellants were’ appomted on contract
basis 'after fulfi lling all.the codal formalities t)y FATA Secretarlat, administration
‘wing but thelr services were not regularized whereas similarly appornted persons
by the same off” ice W|th the same terms and COI’ldlthﬂS vrde appo:ntments orders
dated 08- 10 2004 were regularlzed vide order dated 04 04 2009: Similarly a
batch of another 23 persons apponnted on contract were regularlzed vide order '
dated 04 09 2009 and still a batch of another 28 persons were regularized vide
.order dated 17- 03-2009; hence the appellants were dlscrlmmuted in regularlzatlon
- of their services wrthout any valld reason. In order to regulance thEI‘ services, the
. appellants repeatedly requested the respondents to consnder thern at par with
those, “who were regulanzed and . finally they submltted appllcatlons ror_
|mplementat|on of the decision dated 29 08-2008 of the lederal government
where by all those employees worklng in FATA on contract were ordered to be
: regularlzed but their requests were declrned under the plea that by virtue of

presudentlal order as drscussed above they “are employees ‘of provincial

government and oniy on deputatlon to FATA but without deputatlon allowance,




hence they cannot be regulanzed the fact however remain: that they were not
';enployee of  provinciat governmenl and were appornted by admlnlstratlon
_ deoartment of Ex—FATA Secretar*at, buf. due to malafide of the respondents, they
- were repeatedly refused regulanzatlon, whlch however was not warranted In the
,meanwhlle, the plovmcral government promulgated Regulanzatlon Act, 2009, by
'vrrtue of which all the contract employees were regularized but the appellant
were ~again refused regularization, but wrth no plausrble reason, hence they were
again d‘lscrim‘lnated and co‘mpellmg them_ to file Writ Petition --ran'eshawar High
Court, Which was allowed vide. judgment dated 30;11-2011 without any debate,
as the respondents had already deoared them as provincial employ ees and there
was. no reason whatsoever to refuse such regulanzatlon. but the respondent
_instead of their regula'izatlon filed CPLA in the Suprerne Ceurt of Pakistan
against suett decrsron which again was an act of drscnmrna’non and malafide,
U }\*/where the respondents had taken a ples that the Hngh Court had allowed
regulanzatlon under the regularrzatlon Art, 2009 but dld not - discuss their
regularization under the polacy of Federal Government lard down in the office
memorandum issyed by the cabinet secretary on 29 08v2008 dlrectrng the
regularization .of seerces of contractual employees worklng nn AFAl‘A,rhence the -

| Supreme Court'.remanded their .Case-to High ¢odﬂ to exam‘rne this aspect as well.
A three member bench of l—ligh Court. heard the argument;s, where the
- respondents to,ol<a U turn Vand agreed to the point that the'ap_pellants had been
' discriminated and they will be regularized but sought time -'r"o"r ereatio'n of posts
and to draw service structure for thes e and other employe.es to regulate thelr.
permanent employment The three member bench of the ngh Court had tal\en a
serious view of the unescentlal technlcahtres to block the way of the appelaants
who too are entltled to the same rehef and advrsed the: respondents that the
petltloners are suffermg and are in trouble besides mental agony, hence such

regular‘r'zation was allo'wed on the -basls of Federal Govemment decision dated 29- .

08- -2008 and the apoellante were declaled as civil. servants of the FA'lA




\,J
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* Secretariat and not of the provincial government. In a miahner, the appellants

werée wrongly refused their right of regularization under thé Federal Government
Policy, Which was cont:eded lay the respondents before three member’s bench,

but the appellants suffered for years for a sungle wr')ng refusal of the

o respondents, who put the matter on the hack burner and on the ground of sheer

'technicaiities thwarted the process despite the repeated drrection of 'the federal

government as well as of the judgment of the courts. l:mally, Services of the

appellan1s were very unwrlhngly regularlzed in 2014 W|th effect from 2008 and

that tog after -conteﬂm.pt of court proceedings. Judgment of the three member

bench..Is very 'c‘lear ano‘ by virtue of such judgment the respondents were,

_ requrred to regulanze them in the first place and to. own them as their own

i
employees-Wthe strengt'r of estabhshment and admrm tratron department

of FA Set.retanat but step motherly behavior of the reCpondents continued

nabated as nerther posts were created for. them nor servrtt_ rule,, were framed
for them as were commltted by t ondents before the l-irgh Court and sucln |

commitments aré part of the Judgarent dated 07-11- 20 of_ Peshawar High

Court. In the wake of 25th Constitutional amendments and t‘:pon' merger of FATA

Secretariat into Provincial Secretariat all the departments' alongwith staff were

.merged rnto provrncral departments Piaced on record 1s notlﬁcatlon dated 08 01-
2019 where P&D Department of FATA Secretanat was handed over to provincial

- P&D Department and law & order department merged mto Home Department . |

vide notrﬂcatron dated 16-01-2019 F:nance department m'erged into provincial

Finance department Vlde notsﬁcatron dated 24-01- 2019 educatron department

I
vide order dated -24-01-201'9 and srm.l rly ali other department x-ke Zakat & Usher

. 5
Departrnent Popuiatron Welfare Department, Industries, l‘echmcai Education,

finerals, Road & Infrastructure Agncuiture, Forests, Irngatmn Sports FDMA and

others were merged into respectwe Provrncral Department but the appellants

" being employees of the admlmstratlon department of ex- FATA were not merged

~'|nto Provmcral “stabhshment & Admrnlstratron Departmer‘t rather they were
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declared surplus, WhICh was’ drscnmrnatory and based on malc.rde as there was

'Q'r-

‘ no reason for declarrng the appellants as surplus, as tOtuI strength of FATA
Secretarrat from BPS 1 to 21 were 56983 of the crvrl admlnlstratron against which
.employees of provmcral government defunct FATA DC, employees appointed by
‘FATA Secretanat hne drrectorates and autonomous bOdIe‘> etc were mcluded |
amongst whrch the number of 117 employees lncludlng he appellants were
granted amount of Rs. 25505.00 ml!IlOl‘l for smooth transition of the employees
as well as departments e provmc1al departfnents and to this effect a summery
was submltted by the provmcxal government to the Federal Govelnment which
was accepted and vide notlt“ catlon dated 09 04-2019, provincial government was '
.~asked to ensure payment of salaries- and other oblrgatory expenses 1nclud1ng
termlnal benefits as well of the employees agarnst the regular sanctioned 56983
posts oﬁ,the’ adnnnlstratrve departments/attacned dlrectorates/ﬁeld formauons of

\ W,[ \N\*/erstwhrle FATA, whlch shows that the appellants were also workrng against
sanctloned posts and they were. requsred to be smooth'y merged with the
establlshment and admmrstra'non department of provrncral government but to
their utter drs.may, they were declared as surplus rnsprte of the fact that they '
were posted agarnst sanctloned posts and declaring them surplus was no more

_ ‘than rnalaﬁde of the respondents Another drscnmnnato'y behavnor of the
“ reSpondents can he seen when a total of 235 posts weré created vide order
- dated 11-06-2020 in administrative departments ie Frnance home, Local
Government Health, Envuronment Informatlon, Agriculture, rngatlon Mmeral
and Educatlon Departments for ad]ustment of the staff of the respectlve
departments of ex-FATA but here agaln the appellants. were dlscnmlnated and no
post was created for them in Establlshment & Admlnrstratlon Department and
they were declared surplus and later on .were adJusted in various directorates,
| whrch was: detrrmental to their rrghts in terms of monetary beneﬂts, as the

_ allowances admtsslble to them in their new places of ad]ustment were less than

the one admuss&ble in civil secretar!at Moreover their senlc ity was also affected

: e .
Q\ l': “‘“““ eXt g
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as they were placed at the bottom of senlonty and thelr promotlons as the

\;__/appellant appomted as A551stant is still workmg as Assustant |n 2022, are the

factors, Wthh cahnot be lgl‘lOI ed and, Wthh shows that lnjustlce has been done to
.the appellants Needless to mentlon that the respondents falled o apprecnate that
the Surplus Pool Pollcy -2001 d|d not apply to the appellants since the same was
specrﬁcaluy made and meant for dealing with. the transition of dtstnct system and
' resultant re- structurlng of governmental offices under the devolutton of powers
from provincial to local governments as such,. the appellants ‘service in erstwhile
FATA Secretariat (now merged area secretanat) had no nezus whatsoeve. with -

‘the same, as nelther any department was abohshed ‘nor any “post, hence the

surplus: pos

, pollcy applied on them was totally |llegal Moreover the concerned
e fned counsel for the appellants had added o thelr miseries by contestmg their
' cases in wrong, forums and to this effect the supreme court of Paklstan in thelr
case. in civil petltlon No 881/2020 had also notlced that the petltroners berng
pursulng thelr remedy befdre the wrong forum had wasted much of their time
- and the servrce Tnbunal shall justly and sympathetlcally consnder the questnon of -
delay in accordance with law. To thrs effect we s feel that the oelay orcurred due to
wastage of time before wrong forums but the appellants contlnuously contested
thelr case w1thout any break for getting justice. We. feel” that their case was
) already spouled by the respondents due to sheer techn:calltles and wrthout
touchrng ment of the case. The apex court-is very clear on the ponnt of l:mltatron_
that cases should be . consrdered on ment and. mere technlcahtnes including
limitation shall not debar the appellantf from the rlghts accrued o them In the
instant case, the. appellants has a strong case on rnerl.t hence we are inclined to

condone the delay occurred due to the reason mentloned above

C11. We are of the conSLdered opinion that the appellants has not been treated

Ain accordance with law, as they were emplovees of admtn:stratlon :lepartment of

‘ the ex FATA and such stance was accepted by the respondentf in their comment

’ . S Ss.nvut T eaigyg
Pesliavay
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submitted to the High Court and the._ngh Court vide judgment dated 07-11-2013

o declared them civil servants .and e‘mpioyees:.of admi‘nistration department of ex-
"FATASec;retariat and reguiarlied their. sérvices against,Sanc_tidned posts, despite

they were dec‘lared‘surplus. They were discriminated by not transferring their

servi'c'es to the establishment and admlnistrat‘:on 'department of provincial
govemment on the analogy of other employees transferred to therr respectlve
departments in provrncral government and in. case of non- avallabrlity of post,
Frnance department was requ:red to create posts in Establlshment &
Adm:nrstratron Department on the analogy of creatron of posts in other

Admmrstratlve Departments as the Federal Government hc.d granted amount of

Nym for a total strength-of 56983 posts mcludrng the posts of the |
appellants and declarmg them surplus was unlawful and based on malaf ce and

on thrs score’ alone the |mpugned order is liable to be set aside. The correct

.course 'wo‘uld have been to create the same number of vacancies in their

respective dep.artment. i.e. Establishment & Administrativé Department and to

1

post them in therr own department and |ssues of their semonty/promotron was

requrred to be settled in ao_ordance wrth the prevailing law. and rule.

12 We have observed that grave injustice has .been' meted out to the

- appellants in the sense that after. contesting for longer for their regularization and

frnally after gettlng regularized, they- were il deprived of the service -

structure/rules and creatlon of posts desplte the repeated drrectrons of the three

member bench of Peshawar High Court in its judgment dated 07711-2013 passed

. in Writ Petition No. 969/2010. The same directions has still nbt been implemented

and the matter was made worse when rmpugned order of placmg them in surplus

pool was passed whrch directly affected their® senlonty ano the future career of

Athe appellants after puttmg_ln 18_years of service and half_ of their service has

already been wasted in li'tigation.

r lh“ i ‘#
P“hh»;\ rasa”
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A» fnotlfcatron datecl 11 06 2020 Upon thelr ad]ustrnent
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13 In vuew of the foregomg drscussmn, the mstant appeal alongwnth».___ i

connected servrce appeals are accepted The |mpugned order dated 25 06 2019 s o

m
/-

f.f'g.fset as:de thh dlrectlon to the respondents to adJust the appellants in therr
~::respect|ve department |e Establlshment & Admmlstratlon Department Khyber
'Pakhtunkhwa agalnst therr respectrve posts and rn case of non avallabllrty of'_._ |

3 posts the same. shall be created for the appellants on the same’ manner as were

created for other Admlnlstratrve Departments vude Fmance Department

in- thelr respectlve

department they are held entltled to all consequentlal benef‘ ts. The i rssue of tnelr '

ﬂ_senlonty/promotlon shall be dealt wrth in accordance ‘with the prowsuons

| contarned in- Givil- Servant Act, 1973 and Khyber Pakhtunkhwa Government

~Servants (Appomtment Promotron & Transfer) Rules 1989, particularly Sectron- :
,17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotlon &
~._'Transfer) Rules 1989 Needless to mentlon and is. expected that in’ vrew of the

© ratio as’ contamed ln the judgment trtled Tikka Khan and other< Vs Syed Muzafar

Hussa:n Shah and others (2018 SCMR 332), the senlonty would be determmed

accordlngly. Parties 'are left to bear thelr own Costs. F|Ie be consrgned to record

room.

. ANNOUNCED

14.01.2022.

(AHMABSOTTAN TAREEN)

(ATIQ-UR-REHMAN WAZIR)

- CHATRMAN MEMBER (F)
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: VAKALAT;NAMAf
e - Nox/zon S
IN THE COURT OF _4' /- lecpre 77 W//%m%

%ﬁ//é///z/%m . (Abbellantj

(Petitioner)
' (Plaintiff), |
VERSUS = .

| M Core sy & J%&f/( _- (Respondent)
. A / R . (Defendant)
e Land Ut Dl . |

Do hereby appoint and constitute Taimur Alj ‘Khan, Advocate High Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs, . , . . : o Sy

I/We authorize 'th':e'said‘ Ad\/ocate,to deposit, withdraw and receive.on my/our behalf afl
sums and'amount'ls payable or deposited on my/our aceount in the above noted -matter.
The Advocate/Counsel is also at liberty to leave. my/our case at any stage of theA

proceedings, if his any fee left unpaid or is outstanding against meus.

Dated ©__poa1 - - W:

(CLIENT)

. -Adléocate High Court
. BC-10-4240
CNIC: 17101-7395544-5

Cell No. 0333-9390916
. OFFICE: o |
Room # FR-8, 4".Floor,

~Bilour Plaza; Peshawar,
Cantt: Peshawar .~




