EFORE THE KHYBER PAKHTUNkHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1398/2019

Date of Institution ... 16.10.2019
Date of Decision ... 14.07.2022

Mr. Arsalan, Ex-Constable No.488, Police Line Kohat.
(Appellant)
VERSUS

The Inspector General of Police Khyber Pakhtunkhwa, Peshawar

and two others.

(Respondents)
Miss. Uzma Syed,
Advocate ... For appeliant.
Muhammad Riaz Khan Paindakhel, :
Assistant-Advocate General ‘ ...  Forrespondents.
Salah Ud Din Member (J)
Rozina Rehman Member (J)

JUDGMENT
Rozina Rehman, Member(J):The appellant has invoked the jurisdiction

of this Tribunal through above titled appeal with the prayer as copied

below:
“On acceptance of this appeal the impugned order
dated 0802.2019 may very kindly be set aside and the
appellant be reinstated into service with all back
benefits.”
i / 2. ~ Brief facts of the case are that appellant was appointed as

Constable in the Police Department. A criminal case vide FIR No.713
dated 04.12.2014 was registered against the appellant U/S 302/34 PPC
at PS City District Kohat. He was arrested and was later on acquitted
by the combetent court of Law. In the meanwhile, he was dismissed

from service on 13.04.2015. Feeling aggrieved from the said order, he
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filed departmental appeal followed by Service Appeal No.773/2016

before this tribunal. The Tribuna! by accehting the said appeal, directed

the respondents to conduct de-novo inquiry. The respondents

-conducted de-novo inquiry, wherein, he was again dismissed from

service vide order dated 08.02.2019. Later on, he filed departmental
appeal which was rejected. He also filed revision petition before the
respondent No.1 which was not responded to, hence, the present

service appeal.

3.- We have Eeard Miss Uzma Syed Advocate, learned counsel for |
appellant and Muhammad Riaz Khan Paindakhel, learned Assistant
Advocate General for the respondents and have gone through the
record and the proceedings of the case in minute particulars.

4.l Miss Uzma Syéd Advocate, learned counsel for appellant inter-
alia argued that the impugned order is against law, facts and norms of
justice as the appellant was not treated according to law and rules and
the respondents violated Articles-4 & 25 of the Constitution of Islamic
Republic of Pakistan, 1973. She submitted that the respondents have
acted in arbitrary manner while issuing the orders dated 08.02.2019
and 20.06.2019 which are not tenable in the eyes of law; that no charge
sheet alongwith statement of allegations were served upon the
appellant before issuing the impugned order and no chance of personal
hearing was provided to the appeliant. Last-ly, she submitted that the
appellant has been acquitted by the learned Trial Court, therefore, he

is entitled to reinstatement in service with all back benefits.

5. Conversely, learned AAG submitted that the appellant was charged
in a murder case vide FIR No.713 dated 04.12.2014 U/S 302, PPC/ 15

AA PS City Kohat; that he had committed a heinous crime as well as



gross misconduct, ,the[efgre, he was rightly proceede'd against
departﬁentally. He submitted that in compliance of the judgment of this
Tribﬁnal, de-novo inquiry was conducted and’ departmental
proceedings were initiated against the appellant; that de-novo inquiry
was conducted purely on rﬁerits and the respondent No.3 passed the
order based on facts, evide:ncé, merit and in accordance with rules. He
‘submitted that the appellanlt was proceeded departmentally for his own
act under the relevant rules and no fundamental right of the éppellant
was violated. Further submitted that after observing all codal formalities
iﬁ shape of issuance of charge sheet alongwith statement of
allegations, conducting proper inquiry and opportunity of hearing, the

impugned order was passed.

6.  After hearing the learned counsel for the parties and going through
the record of the case with their assistance and after perusing the
precedent cases cited before us, we are of the opinion that appellant was

appointed as Constable in the Police Department on 26.05.2008. He was
| éharged in a criminal case vide FIR No.713 dated 04.12.2014 registered
at Police Station City District Kohat U/S 302 PPC. He was arrested in the
abo&e-mentioned case in the murder of a transgender and was
proceeded against departmentally which resulted into his dismissal from
| service vide order dated 13.04.2015. As per judgment of thig Tribunal,
case was accepted with direction to the respondents to conduct de-novo
inquiry. In compliance with the directions of Service Tribunal, charge
sheet alongwith statement of allegations were' issued and SP
Investigation Kohat Was appointed as Inquiry Officer. The inquiry report
is available on file which shows that Jehanzeb Khan Superintendent of

Police Investigation, Kohat relied upon the opinion/finding of the then
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Inquiry Officer i.e. DSP Legal Kohat who conducted inquiry in the first
ro_uhd of litigation .and which inquiry and orders of the competent

authority were already set aside by this Tribunal and case was sent to

competent authority to'conduct de-novo inquiry. It is astonishing that

the Inquiry Officer relied upon the opinion of the then Inquiry Officer?
The District Police Officer béfore awarding major puhishment failed to go
through the inquiry report Qf Jehanzeb Khan, who had relied upon the
inquiry report which had already been rejected. No doubt, the present
appellant alongwith one Ihsan Ullah were charged for the murder of a
transgender. Complainant of case was one Kamfan who did not charge
the present appellant diréctly by namé for the murder of one Javid,
Kamran and Taimur were two direct witnesses of the occurrence. Both
the present appellant and Ihsan Ullah were acquitted from charges in
case FIR No0.713 by the learned Additional Sessions Judge-1V Kohat on

09.03.2016.

7. It has been held by fhe superior fora that all acquittals are certainly
honorable. There can be no acquittal which may be said to be
dishonorable. Nomination/Involvement of the appellant in criminal case
was the only Vground on Which he had been dismissed from service and
the said ground had subsequently disappeared through his acquittal,
making him re-emerge as a fit and proper person entitled to continue his -

service.

8.  Itis established from the record that charges of his involvement in
criminal case ultimately culminated in honorable acquittal of the

appellant by the competent court of Law. In this respect we have sought
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 guidance from 1988 PLC (CS) 179, 2003 SCMR 215 and PLD 2010

1

Supreme Court, 695, °

9, | For what has been di'scusséd above, this ap;ﬁ_eal is accepted and
th‘e impuugnéd orders are .i;et aside and the appellantl'is reinstated in
séryice With all back beneéts. barties are left to béar t;heir own costs. |
File be cons'ignéd to the 're:'cord room. |

ANNOUNCED. |
14.07.2022

i .
t
L) ;
. -

(Salah Ud DA
Member (J)




ORDER
14.07.2022

Miss Uzma Syed, Advocate for appellant present.
Muhammad Riaz Khan Paindakheil, learned Assistant

Advocate General for respondents present.

Vide our detailed judgment of today, of this Tribunal
placed on file, instant service is accepted as prayed for.
Parties are left to bear their own costs. File be consigned to

the record room.

ANNOUNCED.
14.07.2022

i

(Salah Ud Din)
Member (J)
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Case Judgement - ) - hnp://www.p!sbeta.com/LawOnlihe/law/coqtentZl.asp?Casede... . ; :
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v ’ 1998 SCM R 1993
[Supreme Court of Pakistan]

Present: Saiduzzamfxn Siddiqui, Raja Afrasiab Khan and Wajihuddin Ahmed, JJ
Dr. MUHAMMAD ISLAM---Appellant ; R A

. ¢ N . e - o
versus . o : . K

GOVERNMENT OF N.-W.E.P. through Secrctary, Food, Agriculture, Livestock and
Cooperativ_e Department, Peshawar and 2 others---Respondents

Civil Appeal No. 568.0f 1995, decided on 2nd June, 1998,

(On appeal from-tie ,'N.-W.F.P. Service Tribunal, Peshawar dated 24-8-1994 passed in Aﬁpeal
- No.202 0f 1993), .. : .

(zi) Fundamental Rules---

==~ ER. 54---Civil service---Civil servant was involved in a case under S.302/34, P.P.C. for a B i L

1ithrder---No evidence could be brought against the acclised: civil servant on charge of murder; - '

%ilﬂs broving that allegations levelled against him were baseless---Acquittal of civil servafff  ’
- Frofii the criminal case--civil servant in case of acquittal was to be considered to have committed

1o Eﬁkéﬂbe because the competent Criminal Court had freed/cleared him .from an accusation f

chatgs 8f crime---Such civil servant, therefore, was entitled to grant of arrears of his pay and

ai‘#v&é‘}é?és in respect of the period he remained under suspension on the basis of murder c43¢

Apiinst Y,

fin\z‘#r‘?ﬁlent of West Pakistan through the Secretary, PW.D., Lahon, v. Mian Muhammad HayAl
PEE 1976 SC 202 distinguished., : :

{#) Eriminal Procedure Code (V of 1898)---

: 497---Bail---Observations of Court in bail granting order are tentative in nature,

“ThE observation of the Criminal Court in the bai granting order is wholly immaterial for thi
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(¢) Criminal trial---

~--- Benefit of doubt---Doubt itself. destroys the very basis of the prosecution case---Where the
i benefit of doubt has been given to the accused, it canfot be said that charge has been established
. by the prosecution---Accused has to be treated as innocent uniess it is proved on the basis of
best possible evidence that they are connected with the commission of crime and as such
deserves to be convicted to meet the ends of justice---Even where benefit of doubt has been
I extended to accused, he shall be deemed to have been honourably acquitled.)

(d) Criminal trig]---
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- Acquittal ---All acquittals are "honourable” and there can be no acquittalé which may be
said to be "disjhonourable". : :

All acquittals; even if these are based on benefit of doubt are honourable for the reason that the |
prosecution has not succeeded to prove their cases against the accused on:the strength of ' !
evidence of unimpeachable character. It may be noted that there are cases in which the il
judgments are recorded on the basis of compromise between the parties and the accused are :

acquitted in consequence thereof. What shall be the nature of such acquittals" All acquittals are r 2l

certainly honourable. There can be no acquittals, which may be said to be dishonourable. The
law has not drawn any distinction between these types of acquittals. ' f
: . !

That term "achuittal" has -not been defined anywhere in the Criminal Procedure Code or under

some other law. In such a situation, ordinary dictionary meaning of "acquittal" shall be pressed
into service. - : " ’

Mian Muhammad Shafa v. Secretary to Government of the Punjab, Population Welfare
Programme, Lahore and another 1994 PLC (C.S.) 693 ref.

Govermnent of West Pakistan through the Secretary, PW.D., Lahore v. Mian Muhammad Hayat
PLD 1976 SC 202; Government of N.-W.E.P. v. LA. Sherwani and another PLD 1994 SC 72 and
Bictionary by Macmillan, . s ’
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V‘?ﬂham D. Halsey/Editorial Director, Macmilla%?Pubhshihg Co., Inc. New York, Colliét Lo
Mcmillan Publishers London” rel, E - ' '
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£8) Words and phrases---

-~ Word "acquittal "---Connotation.

Abdul Kadir Khattak, Advocate Supreme Court with Muhammad Zahoor Qureshi Azad, .
Advocate-on-Record for Appellant.

Hafiz Awan, Advocate Supreme Court with Muhammad Zahoor Qurcshi Azad, Advocate-on-
Record (absent) for Respondents Nos. 1 and 2. ' ‘

e

Respondent No. 3: Ex parte
3 Date of hearing: 2nd June, 1998.

JUDGMENT

RAJA AFRASIAB KHAN, J.---On 21st of August, 1989 at 4-40 p.m. a case under section
302/34, PP.C. was registered against Dr. Muhammad Islam and Fazal Haqqani on the statement
of Muhammad Rahim with Police Station. Katlang District Mardan for the murder of Sher
Zamin. An Additional Sessions Judge, Mardan, after recording the statement of the
somplainant, Muhammad Rahim passed the following order on 9-6-1992:--

"Statement of the complainant has already been recorded and placed on file. He does not
. charge the accused for the commission of the offence. In view of his statement, the

a learned S.PP. also gave statement that he wants-to withdraw from the prosecution
against the accused. :

+

20f5 , 51212019, 8:33 AM -
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In view of the above statements, no case stands against the accused, therefore, no charge
is framed agzinst them and they are discharged/acquitted from the charge levelled
against them in the present case. They are on bail, their bail bonds stand cancelled and
sureties discharged. Case property, if any, be disposed of in accordance with law. Flle be .
consxgned after completion." : » S

It is evident that the accused have been acquitted in the case. At the time of incident, the
appellant wasi posted as Veterinary Officer (Health) (B-17), Incharge Veterinary Dlspensary, P
Katlang District Mardan. He was suspended from service with effect from 22nd of August, 1989
vide order dated 17-1-1990 because of his involvement in the aforesaid murder case.
Nevertheless as pointed out above, he was acquitted of the murder charge by the trial Judge on 4
9th of June, 1992. On the strength of this order, the appellant moved an application ‘on -
29-6-1992 for his reinstatement in service. On 7-4-1993, the competent Authority accepted the b
application of the appellant and in consequence thereof, reinstated him in service with effect -
from 22nd of August, ]989. The period from 22nd rlof i August,| 1989 to the date of his assumptjon
of duty i.e. 18-4-1993 was treated as extraordinary: leave without pay. On 2nd of May, 1993, the
appellant filed representation against the order dated 7-4-1993 which was rejected by Secretary
Food, Agriculture, Livestock and Cooperative Department, Peshawar on 19th of June, 1993.
The appellant then filed appeal before the N.-W.E.P. Service Tribunal praying for the payment of
s,alary and allowances to him for the said period. This claim of the appellant was contested by
the Government on the ground that the acquittal of the appellant was based on a compromise
between the parties. This being the position, acquittal of the appellant cannot be held to be
honourable so as to entitle him to full pay and allowances for the said period. The Trlbunal v1de
its decision, dated 24th of August, 1994 dismissed the appeal observing:--

e ot i e T

"The expression 'honourably acquitted' has not been defined in rules anywhere else.
There is no reference in the Code of Criminal Procedure, to the term ‘honourably
acquittal'. In the ordinary sense 'honourable acquittal' would imply that the person
concerned had been accused of the offence maliciously and falsely and that after hlS
acqulttal no blemish whatsoever, attaches to him. In cases where the benefit of doubt 18
given to him or where he is acquitted because the parties have compromised or becausc
the parties on account of some extraneous influence have resiled from their statement§
then as held by the learned Division Bench of the erstwhile High Court of West Pakistan
Lahore Seat in case reported as Sardar Ali Bhatti v. Pakistan (PLD 1961 Lah. 664) 13
spite of the acquittal of the person concerned, cannot be declared to have been,
'honourably acquitted.' This decision has been upheld by the Hon'ble, Supreme Court o
Pakistan in case reported as Government of West Pakistan through the Secretary, P.W.D.
(Irrigation Branch), Lahore v. Mian Muhammad Hayat (PLD 1976 SC 202). The
appellant having been acquitted on the basis of compromisc with the complainant his
acquittal cannot therefore be treated as honourable. (Emphasis supplied underlined).

{

i

} - It is for the revising authority or appellate authority to form its opinion on the material

i placed before it, whether such a person has been honourably acquitted or not. It is left to
fi | the absolute subjective discretion of the authority: This Tribunal, therefore, dismiss the

I

l

{

s g semg m— 4 ©

appeal. Parties are left to bear their own costs. File be consigned to the record.” '
Lecave to, appeal was grauted by this Court on 14th of May, 1995.
2. Learned counsel appearing on behalf of the appellant submitted that the appellant was
acquitted and as such, was entitled to be given the pay alongwith allowances for the period he

I remained under suspension. This position was contested by the respondents by saying that as a
' matter of fact, there was a compromise between the appellant and the complainant. It could not

3of5 ; ' 512172019, 8:33 AM
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* be said that the appellant had been honourably acquitted. The learned Law Officer drew our
_ attention to the bail granting order, dated 16th of January, 1992 saying that an affidavit was

given by the son of the complainant that the parties had entered into a compromise.

3. After hearing the learned counsel for the parties and perusing the record, we are inclined to

hold that this is a case of acquittal pure and simple. The observation of the Criminal Court in the

existent for the purposes of trial of the accused. The above order in the bail: application has,
therefore, to be ignored for all intents and purposes. The argument is thus repelled. The trial
Judge in his order referred to above has unequivocally stated that the appellant has been

Wikte benefit of doubt has been given to the accused, it cannot be said that the charge has éeﬁ
e81201shed by the prosecution. The accused are to be treated as innocent unless it is provée ¢
the B38s of best possible evidence that they are connected with the Commission of the, cfiiS
a8 45 3 ich, deserve to be convicted to meet the ends of Justice. The doubt itself shal] (\iémw
e véfy 235is of the prosecution case. 1n this view of the matter, the accused shall be deé%gg ©

3

liave hog‘fﬂ}ably been acquitted even where the benefit of doubt has been extended to th.e;‘i'p o

case of Midn Muhammad Shafa v. Secretary to Government of the Punjab, Population W@‘£é§§

-

Pr”ﬁgrarnmg:, LahS and another (1994 PLC (C.8.) 693), following observations were made:--

There is hardly any ambiguity in these provisions and they do not present any difﬁcul&
WE are in no doubt that the provisions of clause (a) are attracted by the facts on the
ground that the appellant was acquitted of the charge against him. Although, the

establish its case beyond all reasonable doubt. If it fails to do s0, the accused will be
entitled to acquittal and such acquittal will be honourable, even if it is the result of a
benefit of doubt. The expression ~ benefit of doubt’ is only suggestive. of the fact that
the prosecution has failed to exonerate itseif of the duty of proving its case beyond all
reasonable doubt,

In the present case, therefore, the appellant's acquittal of the charge of misconduct and
his consequential reinstatement in service entitled him to full pay and remuneration of
the entire period from 6-10-1980 to 12-2-1986 under F.R, -54(a) of the Rules. We hold
that the provisions of F.R. 54(b) arc not relevant and ‘that they could not have been
pressed into service by the Department in deciding the matier."

We are inclined to uphold the above view inasmuch as all acquittals even if these are based on
benefit of doubt are honourable for the reason that the prosecution has not succeeded to prove
their cases against the accused on the strength of cvidence of unimpeachable character. It may

5/21/2019, 8:33 A
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' $1'>Lj)‘261-o Supreme Court 695 -
: "Prestlmt‘: 'I.'assaduc;‘l‘ ﬁp%’saiiqilléni and;{;s\if Saeed mah Kﬁosa; JJ | _

' CHAIRMAN' AGRICULTURAL DEVELOPMENT BANK OF PAKISTAN and’
anot'her---A‘ppella‘nts“ P : ‘ ; . ‘ .

Versus

. MUMTAZ KHAN-—-Respondent |

Ay

“Civil Appeal No0.589 of 2002, decided on 8th April, 2010. |

(On appeal nfrom‘t:h'e judgment dated ,3-7-2000" of the Federal Service Tribunal Islamabad
. passed.in Appeal No.81(P) 0of1999). .~ "~ - . . - P

(a) Service Tribunals Act (LXX of 1973)— =
. ===-8, 4---Penal Code (XLV 'of 1860); S.53---Constitution of Pakistan (1973), Art. 212 (3)—Leave
to appeal was granted by Supreme Court to consider; whether appeal before Service Tribunal was
* ‘not time barred; whether convicted person, who was released after payment of Diyat amo6unt could
~ . 'be said or could be declared as a person acquitted honourably. and in. that eventuality could such
- person; who was released on payment-of Diyat, ‘was liable to be reinstated into service; whether K
- payment of Diyat could absolve a person from accusation of murder; and whether respondent was -

an‘acquitted person or was a convicted pefsdxirevqn after payment of Diyat,

(b) Penal Code (XLV of 1860)— S e
--=-8s. 309 & 310-Criminal Procedure Code (V of 189213), Ss.249-A & 265-K— Islamic law—Crime = -
and punishgent---Acquittal-—Scope-—Benefit of doubt—Prior tq introduction of Islamic provisions -

~ in Penal Code, 1860, acquittal of an accused person gould be recorded when prosecution failed tor

- prove’its case against him beyond reasonable doubt or when faced with two possibilities, one
favouring prosecution and the other favouring defence, Court decided to extend benefit of doubt to
accused person--Acquittal could also be recorded under 8.249-A, Cr. P. C. or-S:265-K, Cr. P. C., .~
when charge againstaccused person was found to. be groundless or. there appeared to be no - -
probability of his being convicted of any offence---After introduction of Islamic provisions in Penal - o
Code, 1860, it has now also become possible for accused person to seek and obtain-his acquittal ina
‘case of murder either through waiver/Afw under S:309 P.P.C. or on the basis of compounding/Sulk -

- under S. 310 P.P.C.-—In case of waiver/Afw acquittal can be earned without any monetary payment ~
to the heirs of deceased but in ‘case “of, compounding/Sulh an acquittal may be obtained wpon - - >
* acceptance Badal-i-Sulh by the heirs of deceased from the accused person. . : : '

(c) Penal Code (XLV of 1860)—

. ==--8s. 53, 299(e), 310(5) & 323---Diyat' and .‘Baddl-i-Su1h'-~-Dist_inctiox}'---Concept of Badal:
i-Sulh is totally different from the concept of Diyat inasmuch as provisions of .8.310(5), -
P.P.C. and. the Explanation attached therewith show ‘that Badal-i-Sulh-is to b¢ "mutually -

- . agreed" between the parties-as a term of Sulh between them---Diyat, under S. 53, PP.C.is . .
. punishment and provisions of $.299(¢), P.P.C: and S.'323, P.P.C. manifest that amount of Co
~ Diyat'is to be fixed by Court. IR ‘ o .

~

Lofg - - 512172019, 8:33AM -
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. {d)Penal Code (XLV of 1860)— .

=-8. 310 (5)---Criminal Procedure Code (V of 1898), S. 345---Compoundmg of offence of -
. murder---Payment of Badal-1-Sulh---Effect---Compoundmg of offence of murder upon
payment of Badal-i- Sulh is not a result of payment of Diyat which is form of punishment and
that such compoundmg of offence leads to nothmg but an acqulttal of . accused person.

Dr. Muhammad Islam v. Govemment of N. -WF P. through Secretary Food, Agncultm'al Live - -
Stock and C00perat1ve Department Peshawar 1998 SCMR 1993 rel. :

(e) Penal Code (XLV of 1860)—- ‘

----S 310(5)---Cr1m1nal Procedure Code (V' of 1898), S. 345---Compoundmg of oﬁ'ence of.
murder---Admission of . guilt—--Scope-—-It is not always that a compromise is -entered into by -
accused person on the basis of admission of guilt by him---In many cases of false implication or,
spreading net wide by complainant party accused persons. compound the offence only to get
rid of the case and to save themselves from the hassle or trouble of getting themselves
* acquitted from Courts of law after arduous, expensive and long legal battle---Compounding _
of an offence does not’amount to admission of guilt on the part of accused person or thatan . '
acquittal earned. through such compounding -of an offence may not have rarmﬁcatlon

regarding all spheres of activity of acquitted. person's l_lfe -including his semce or

: employment ‘beyond criminal case agamst h1m
M ¢

“(f) Criminal Procedure Code (V of 1898)---

~--S. 403---Constitution of - Pakistan (1973), Art. * 13(a)---Acquittal---Maxim " autrefois
acquit---Principle of Afw---Scope-—-Ultlmatc acqulttal in a criminal case exonerates accused
person completely for all future-purposes vis-a-vis the criminal charge agamst hm---Concept
of autrefois acquit embodied in S. 403, Cr.P.C., protection guaranteed by Art.13(a) of the

Constitution, Afw (waiver) or Sulh (compoundmg) in respect of an offence has the effect of -
purging the offender of the crime.

- (g) Service Tribunals Act (LXX of 1973)—

-~--S. 4---Penal Code (XLV of 1860), Ss.302 & 310 (5)---Criminal Procedure Code (V of
1898), S.345---Reinstatément in semce---AcqmttaJ by compounding offence of murder---
Payment of Badal-i-Sulk---Respondent was employee of a Bank -and was convicted on the’
charge of murder but later on offence was compounded between the parties-and respondent

" was acquitted after payment of Badal-i-Sulh---After the respondent was convicted under the

- charge of murder, Bank proceeded against him and removed him ‘from service---Bank
declined ‘to reinstate him in service, after he was acquitted of the charge but Semce Tribunal

" allowed the appeal and reinstated’ him in serv1ce---Valld1ty---Ij0_glngaImn_‘ALas._lﬂﬁllﬁd
against. respondent regardlng any 1llegallty, irfegularity or-impropriety ¢ommitted by him in
relation to his service and dcquittal tn the case of murder had removed the only blemish cast .

. upon him---Conviction of respondent in murder was the only ground on which he had been
removed from service and that ground had subsequently disappeared thxough his acquittal, . .
making him re-emerge as a.fit and proper person entitled to continue with his service---Even
order of removal of respondent from service had provided that his case would be considered
by competent authorlty for his reinstatement in service in case he was acqmtted of .the
criminal charge---Respondent was Justlﬁed in clalmmg his reinstatement in service upon - -
earning acquittal from the competent criminal court--Supreme Court declined to interfere in =
the judgzﬁent passed by Service Tnbunal whereby respondent was reinstated- in service--- - -
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. “Appeal was dismissed.

Shehzad Ahmad alias Mithu and another v. The State 2005 PCrL] 1316 and Muhammad
Siddique v. The:State PLD 2002 Lah. 444 ref.

(h) Service Trlbunals Act (LXX of 1973)—

~ : '

----S. 4---Appeal---Lmntatlon---C1v11 servant _sought reinstatement in service, after e was
acquitted from murder case---Service Tribunal allowed the appeal’ filed by ‘civil servant and
reinstated him in service---Plea raised by employer/bank was that appeal was barred by
limitation---Validity---Civil servant-was acquitted in criminal case on 22-9-1998 and he filed

his departmental appeal on 12-10-1998, i.e. within three weeks of his acquittal in criminal

case---It would have been a futile attempt on the part of civil servant to challenge his removal
from service before earning acquittal in the felevant criminal case---It was unjust and
oppressive to penalize civil servant for not filing his departmental appeal before earnmg his

“acquittal in criminal case which had formed the foundation for his remowval from: service-—

Appeal.before Service Tribunal was not barred by 11m1tat|on

VA
- The Chauman PI A.C. and others V. Nasun Malik PLD 1990 SC 951 and Muhammad Aslam \'A

WAPDA and others 2007 SCMR 513 distinguished.”

Raja Aleem Abbasx Adyocate Supreme Court for Appcllants
Shakeel Ahmad, Advocate Supreme Court for Respondent.
Mudassar Khalid Abbasi, D.A.G. (On Court notice).

Date of hearing: 8th April, 2010.

JUDGMENT - ' r .

ASIF SAEED KHAN KHOSA J »—-The appeal in hand throws up an issue whlch has never been
brought up before this Court earlier and, thus, the case in hand is a case of first impression. The
facts leading to filing of this appeal are quite simple and admit of no amblgmty but the question

raised before the Court i is novel and, therefore the same has been attended to by us with acute -

con51deratlon

N (4

2. Mumtaz Khan respondent was a Mobile Credit Officer serving with the Agricultural

Development Bank of Pakistan when he was implicated.in a case of murder through F.I.R. No.327

registered at Police Station Naurang, District Lakki Marwat on 8-9- 1991 in respect of an offence - ° -

under: SCCthD 302, P.P.C. read with section 34, PP.C. As a result of tnal of. that criminal case the

-respondent.was convicted. by the learned Sessions Judge, Lakki Marwat- for an oﬁ’ence under section

302(b), P.P.C..read with section 34, P,P.C. vide judgment dated 15-11-1995 and was sentenced to
imprisonment for life and a fine of Rs. 40 000 or in default of payment whereof to undergo simple

imprisonment for five years. The respondent preferred an appeal in that regard but his appeal was . -

dismissed by the Peshawar High Court, Dera Ismail Khan Bench vide judgment handed down on
1-4-1998. We have .been informed- that the respondent had not challenged his conviction and

sentence any further and after a few months of the decision of his appeal an application had been
submitted by him before the learned Sessions Judge, Lakki Marwat seeking his acquittal on the:
basis of a.compromise arrived at between him and' the heirs of the deceased. That application -
subxmtted by the respondcnt was allowed by the Ieamed Séssions Judge, Lakki Marwat on -

bttp://www.plsbeta.com/La»’» Online/law/content2].asp?Casede...
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++'22°9-1998 and the respondent was ‘acquitted of the charge on the basis of compromise: On the
' departmental side, the respondent was séryed with a show cause notice on 22-1-1996 as-by then he

‘had already been convicted and sentenced by the criminal Court on the charge of murder and the -
respondent-submitted a reply thereto-on 28-1-1996. In view of the respondent’s already recorded
conviction on the charge of murder by the criminal Court the respondent was removed from service
on 3-3-1996. After earning his acquittal from the criminal Court on the basis of compromise the .
respondent filed a departmental appeal on 12-10-1998 seeking his reinstatement in service with- all
the back benefits but that appeal was dismissed by the. competent authority on 26-2-1999.
Thereafter the respondent preferred an appeal before the Federal Service Tribunal, Islamabad in that
regard which appeal was allowed by a majority of two against one by the Federal Service Tribunal,
Islamabad vide judgment dated 3-7-2000 and the respondent was ordered to' be reinstated in service
with all the back benefits: That judgment rendered by the Federal Service Tribunal, Islamabad had
been assailed by the appellants: before this Court through C.P.L.A. No.1391 of 2000 wherein leave

" to appeél was granted on 14-2-2002 to consider the following points:— :

"(é) %éﬁqr the appeal before the Federal Service Tribunal was not time barred? .’

(b) Whether a convicted person, who is reieased after payment of Diyét amount, could. be
~ said or could be declared as a person acquitted honourably and in that eventuality, could
such a person, who is released on payment of Diyat, was liable to be reinstated into service?

(c) Whether the payment of Diyat absolves a person from the acculsation of murder? and

) :(d)-Whethe‘r the respondent was an acquitted person or was a convicted person even after the
. payment of Diyat?" ' '

~ Hence, the present appeal before this Court. .

3. We have heard the learned counsel for the parties at some length and have gone through the
_record of this case with their assistance, o o o

-4. It has been argued by the leamed counsel for the appellants that the judgment passed by this
-Court in the case of Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, .°
Agricultural, Live Stock and Cooperative Department, Peshawar 1998 SCMR 1993 and relied upon
by the Federal Service Tribunal, Islamabad in the impugned judgment was not relevant to the facts
of this case as the said precedent case did not pertain to an acquittal in a criminal case on the basis
of compromise. It has also been argued. by him that by virtue of the provisions of séction 53, PP.C.
Diyat is a fgrm-of punishment and it was also held so in the case of Shehzad Ahmiad alias Mithu and -
another v. ’%he State 2005 PCr.LJ 1316 and, thus, acquittal earned by the respondent in the case of
murder by payment of Diyat to the heirs of the déceased had not washed away the blemish of the
respondent regarding his being a punished person and such blemish had rendered him incapable of.

~.pressing into service his acquittal for the purpose of seeking reinstatement in service. It has further E
been argued by him that the compromise entered into by the respondent on the charge of murder

~ amounted to admission of guilt on his part, as held in the case of Mubammiad Siddique v. The State
PLD 2002 Lahore 444, and, thus, it even otherwise offends against public policy to reinstate a

- person in sérvice who is a self-condemned murderer: The learned counsel for the appellants has . -

lastly argued that the departmental appeal filed by the respondent was barred by time and, therefore,
the Federal Service Tribunal, Islamabad ought to have dismissed his appeal on this'score. In siipport
of this submission the learned counsel for the appellants has placed reliance upon the cases of The
Chairman PI.A. C. and others v. Nasim Malik PLD 1990 SC 951 and Mubammad Aslam 'v.

" WAPDA and others 2007 SCEMR 513. : S

40of8 572172019, 8:33 AM



Case Jydgement: - -, - , . ' ‘ h'np://www.plsbeta.comn,awomine/law/cdme,na1,.asp?Casede..‘
. . 5. As against that the learned counsel for the respondent has mairitained that the entire controversy -

- presented before the Federal Service Tnbunal Islamabad and also before this Court regarding
acquittal of the respondent on the basis of paymg Diyat to the heirs of the deceased is misconceived
because the respondent had earned his ‘acquittal after paying. Badal-i-Sulh to the heirs of the -
deceased vhder séction 310, P.P.C. and not upon payment of Diyat. He has elaborated that Diyat
may be a punishment contemplated by the provisions of section 53, PP.C. but Badal-i-Sulh is .
surely not a punishment mentioned in that section. He has also argued that the respondent's appeal .. - -
before the Federal Servnce Tribunal, Islamabad had been filed well- within the period of limitation
and in the comments subrmtted by the appellants before the Federal Service Tribunal, Islamabad no
objection had been ralsed by them regarding the appeals filed by the respondent before the Service
- Tribunal or before the departmental authority being barred. by time. He has further maintained in-
this respect that there is nothing available on the record of this case to establish that the respondent's
appeal filed before the departmental: authorlty was barred by time or any objection had ever been
-raised before the departmental authority in that regard or that the said appeal had been dismissed on
the ground of limitation. The learned counsel for the respondent. has gone on to submit that no -
allegation had ever been levelled against the. respondent regarding cornmission of any illegality,
irregularity or 1mpropnety by him'in his service and the blemish upon the respondent on the basis of
his conviction in a case of murder stood washed away on the basis of his acquittal in that criminal ’

~ case and, thus, there was no- 1mped1ment in his reinstatement in service with all the back benefits.
The learned counsel for the respondent has lnghhghted that even in the order passed on 3-3-1996

< regardmg the respondent's removal from service it had specifically been mentioned that the said -
" removal ‘from service was conditional and’ was reversible in case of his acquittal in the relevant
cnmmal case. With these submissions the learned counsel for the respondent has supported the

majority .verdict rendered through the: 1mpugned _)udgment handed down by the Federal Service
Tribunal, Islamabad '

.6. The learned Deputy Attomey-General appeanng on the Court's notice has also maintained before
us that the respondent had earned his acquittal in the relevant case of murder not on the basis of
- payment of Diyat to the hefts of the deceased but upon payment of Badal-i-Sulh to .them and,
therefore, his acquittal was without any blemish and the same warranted his reinstatement in service
with all the back benefits. The learned Deputy Attorney-General has also supported the majority

~ opinion recorded by the Federal Serwce Tribunal, Islamabad through the 1mpugned Judgment .
rendered by it on 3-7-2000.

7. After heanng the learned counsel for the parties and going through the record of this case with
their assistance and after perusing ‘the" precedent cases cited before us we, have entertained no-
manner of doubt that the majority vérdict delivered by the Federal Service Tribunal, Islamabad
remstatmg ‘the respondent in service with all the back beneﬁts was quite justified both on facts and
inlaw. We may observe that prior to introduction of the Islamic provisions in the Pakistan Penal -
-Code, 1860 an acquittal of an accused person could be recorded when the pr'osecutxon failed to
prove its case against him beyond reasonable doubt or when faced with two possibilities, one . -
favouring the prosecution ard theé other favouring the, defence, the Court decided to extend the
benefit.of doubt to the accused person and an acquittal could also be recorded under section 249- A,
Cr. P. C. or section 265-K, Cr. P. C. when the charge against the accused.person was found to be -

. groundless or there ‘appeared to be no probability ‘of his being convicted "of any offence. After

" introduction of the Islamic provisions in the Pakistan Penal Code, 1860 it has now also become

" possible for' an accused person to seek and obtain his acquittal in a case of murder either through
waiver/Afw under section 309, PP.C. or on the basis of compounding/Sulh under section 310, P.P.C. -

In the case of - waiver/Afw an acquittal can be earned without any monetary payment to the heirs of '
the deceased but'in the case of compounding/Sulh an acquittal may be obtained upon acceptance of
Badal-i-Sulh by the heirs of the deceased from the accused person. In the present case the =
respondent had been acqmtted of the charge of murder by the leamed Sessrons Jnge Lakk1

I3
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. 4 Marwat as a result of compounding of the offence and such compounding had ‘come about on the

‘ basis of acceptance of Badal-i-Sulh by the beirs of the deceased from the respondent. It is true

that Diyat is one of the forms of punishment specified in‘section 53, P.P.C. but any discussion

about Diyat has been found by us to be fotally irrelevant to the case in hand because the

- respondent had not paid any Diyat to the heirs of the deceased but he had in fact paid Badal-

i-Sulh to them for the purpose of compounding of the offence. It goes without saying that the

concept of Badal-i-Sulh is totally different from the concept of Diyat inasmuch as the
provisions of subsection (5) of section 310, P.P.C. and the Explanation attached therewith show .

that Badl-i-Sulh is to be "mutually agreed" between the parties as a term of Sulh between them

whereas under section 33, P.P.C. C Diyat is a punishment and the provisions of section 299(e),
P.P.C. and section 323, P.P.C. manifest that the amount of Diyat is to be fixed by the Court. The -
whole edifice of his arguments built by the learned counsel for the appellants upon Diyat being - =

-a form of punishment has, thus, appeared tows to be utterly misconceived. - -

8. The provisions of the first proviso to subsection (1) of section 338-E, PP.C. clearly
“contemplate acquittal of an accused person on the basis of compounding of an offence by
invoking the provisions of section 310, P.P.C. and the effect of such compounding has also been
clarified in most explicit terms by the provisions of subsection (6) of sectica 345, Cr.P.C. in the
following words:-- ' . : ' C

"The édmpbsition of an offence under this section shall have the effect of an acquittal of )
the accused with whom the offence has been compounded.” ' ‘ '

9. The legal provision mentioned above leave no. ambiguity or room for (;ioubt that
compounfing of an offence of murder upon payment of Badal-i-Sulh is not a resuit of payment .
of Diyat which is a form of punishment and that such compounding of the offence ledds to
nothing but an acquittal of the accused person. It has already been clarified by this Court in the
.case of Dr. Muhammad Islam v. Government of N.-W.F.P. through Secretary Food, Agricultural,
Live Stock and Cooperative Departmept Peshawar 1998 SCMR 1993 as follows:-- Vo

"We are inclined to uphold the above view inasmuch as all acquittals even if these are
~ based on benefit of doubt are Honourable for the reason that the prosecution has not
succeeded to prove their cases against the accused on the strength of evidence of ‘
unimpeachable character. It may be noted that there are cases in which the judgments are
recorded on the basis of compromise between the parties and the accused are acquitted in
consequence thereof. What shall be the nature of such acquittals? All acquittals are
~ certainly honourable. There can be no acquittals, which may be said to be dishonourable.
. The law has not drawn any distinction between these types of acquittals.” ‘

The said precedent case also involvéd‘ a question-of reinstatement in-service of an accused
person implicated in a criminal case who had been acquitted by the criminal Court -and this
"Court had declared that an acquittal had no shades dnd there was no concept of Honourable or
dishonourbale acquittals. It had ‘specifically been noted by this Court in that case ‘that there
could also be cases involving acquittals on the basis of compromise. between the parties,and
after raising a query regarding the status of such acquittals this .Court had hastened to add that
"All acquittals are certainly honourable". If that be the case then the respondent in the present
case could not be stigmatized or penalized on account of his acquittal on the basis of
.COMPromise. In view of the discussion made above and also in view: of the novel situation
presented by this case the precedent cases cited by the learned counsel for the appellants have -
been found by us to be missing the mark, if not irrelevant to the controversy in hand.

10. As regards.the submission made by the.learned counsel for the appellants baépd upon the
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ot ,lssue of propnety of remstatmg in 'service a person who, by virtue of compoundmg of an'. '

' offence of murder, is a self-condemned murderer we may observe that we have pondered over :
- . the said issue from. dtverse angles and have not felt persuaded to agree with the learned counsel - . .
" for the appellants. Experience shows that'it is not always that a comprorruSc is entered into by

an accused person on the basis-of admission of guilt by him and in many cases of false S
‘nnphcatlon or spreadmg the net wide by the complainant party accused persons eompound the
offence only to get rid of the case and to save themselves. from the hassle or trouble of getting .-
- themselves acqmtted from Courts of law after arduous, expensive and long legal battles. Even: .~
in the present case the respondent and his brother were accused of launchmg a jOlIlt assault - .
fupon the deceased upon the bidding and command of their father and before the learned trial =~
Court the respondent's brother had maintained.in unequivocal terms that he alone. had murdered -

- the deceased and the reslpondent and their father'had falsely been implicated in this case. Be that

as it may, un ultimate: alcqulttal in a criminal case exonerates the accused person. completely for .
- all future purpose vis-a-vis the criminal charge against.-him as is ‘evident from the concept of
- autrefois acquit embodred in section 403, Cr.P.C. and the protectlon guaranteed by Article 13(a)

. of the Constitution of Islamic' Republic' of Pakrstan, 1973 and, according to our humble - -
understandmg of the, Islamic Junsprudence Afw (warver) of Sulh (compounding) in respect of '
‘an offence has the effect of purging the offender of the crime. In this backdrop we have found it - '.

- difficult as well as "imprudent to lay it down as a general.rule that compoundmg of an offence

~ invariably amounts to adnnssxon of guilt on the part of the accused person-or that an acqurttal."

- earned through such - compoundmg may have ramifications qua all spheres of activity of the
acquitted person's life, including his service or enlployment, beyond the criminal case agdinst him.

~ We may reiterate that in the case of Dr. Muhammad Islam (supra) this' Court had. categorleally ‘
observed that "All acqmttals are. certainly honourable. There can be no aequlttals which may be
said to be dishonourable. The law has not drawn. any distinction between, thesé types of acqmttals ,

_ The sway of those observations made by this Court would surely also encompass .an acquittal *

.~ obtained on the basis of cornpoundmg of the offence. It is admitted at all hands that no allegatron '
*had been levelled against the respondént in the present case regarding any illegality, irregularity or.
‘impropriety commiitted by him in relation to his service and his acquittal in the case of murder had - .

- removed the only blermsh cast upon him, His conviction in the case of murder was the only ground -

" on which. he had been removed from service and the said ground had subsequently disappeared

..through his acqurttal makmg him re-emerge as a ﬁt and proper person entltled to contmue w1th .
' hls service. . . ‘

1L It may not be out of. place to’ mentxon here that even the order of" removal of the respondent ﬁom ;

. service passed on 3-3-1996 had expressly prov1ded that the respondent's case would be considered

by the competent authority for his feinstatement in service in case he was acquitted of the criminal *
charge \Thus, on this score as well we have found the. respondent to be quite justified in claiming

his remstatement in servree upon earnmg an acqurttal ﬁlom the competent cnmmal Court.

12. As far as the subrmssron made by the learned counsel ’ for the appellants regard.mg the S
respondents .appeal -being barred by time is concerned suffice it to observe in this context that
. admitteédly the réspondent's appeal before the Federal Service Tribunal, Islamabad was preferred
- within the requisite period of limitation. There is no materialavailable before us to conclude or hold
that the rf,%pondents departmental appeal ‘was barred by time and, if so, whether the delay in the N
Tespect, if any, had been condoned or not and on-what basis the said appeal had been dismissed. The . ’
order of dismissal ‘of the respondent's appeal by the departmental authority did not mention that his -
. appeal had been filed beyond the period of limitation or that the same was dismissed on the ground.

- We have further noticed that no such obj ectron had been raised l)y the appellants before the Federal ..
‘Service" Tribunal, Islamabad. As the assertlon of the learned counsel for the appellants regardmg the
tespondent's. deparhnental appeal being ‘barred by time does riot find support from any document '
produce.d before us, therefore it is not possrble for us to follow the pnnmple lald down in the cases,
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[Supreme Court of Pakistan]

Present: Rana Bhagwandas and Saiyed Saeed Ashhad, JJ

HABIB BANK LIMITED---Petitioner

Versus

GHULAM MUSTAFA KHAIRATI----Respondent ‘ A ’
Civil Petition No.411-K of 2004, decided on 10th Octol;er, 2005.

(Cn appeal from the order, dated 12-3-2004 passed by Federal Service Tribunal at Karachi in Appeal
No.1472(K) of 1998). - '

(a) Service Tribunals Act (LXX of 1973)---

----Ss. 2-A & 4---Employee of Nationalized Institution---Privatization of such Institution during
pendency of appeal by its employee before Service Tribunal---Effect---Such subsequent development
would neither deprive such employee of his status as civil servant nor oust jurisdiction ol Service
Tribunal to proceed with pending appeal---Principles.

Mere fact of privatization of Nationalized Institution by way of transfer/sale of its controlling share by
the Federal Government to a private party would not be sufficient to oust the jurisdiction of the
Service Tribunal to proceed with the case of an employee of such institution as at the time of filing of
the appeal before the Tribunal he was a civil servant as provided by section 2-A of Service Tribunals
Act, 1973 and a subsequent development would not deprive or strip such employee of his status as
civil servant would have no adverse effect on the pending appeal. ’

(b) First Information Report---

--—-Registration of F.I.LR. against a person---Effect---Mere allegation of commission of an offence and
registration of F.I.R. against a person would not ipso facto make him guilty, rather he would be ~
presumed to be innocent until convicted by a competent Court---Principles. -

Mere allegation of commission of an offence against a person and registration of F.LR. in respect of a
certain offence or more than one offence against such person would not ipso facto make him guilty of
commission of such offence and he would continue to enjoy the presumption of innocence until
convicted by a Court of competent jurisdiction after a proper trial with opportunity to defend himself
on the allegations levelled against him. .

A

(¢) Habib Bank Limited (Staff) Service Rules, 1981---
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-+--R. 15---Termination of service in lieu of pay for notice period---Senior Executive Vice-
President---Non-performance of duties by employee due to his arrest in a criminal case---Imposition
of such penalty by Authority for having lost faith and confidence in employee and for not keeping

such post vacant for indefinite period-Validity-Mere registration of criminal case against employee

would not ipso facto make him guilty of commission of offence---Employee would continue to enjoy
presumption- of innocence until convicted by competent Court after trial---Authority could have
posted another officer on such post till decision of criminal case---Employee on conviction in criminal
case would have lost his job---Authority during pendency of criminal case could institute
departmental proceedings against employee for his alleged criminal acts found to be false
subsequently---Simpliciter termination of service of employee under R.15 of Habib Bank Limited
(Service) Rules, 1981 for having lost trust and confidence of competent authority was an illegal
order. o

(d) Civil service---

*----Initiation of departmental proceedings against civil servant before or afier his acquittal in criminal

case---Principal.

Before the quashment of FLR. and the pendency of criminal case the authority can initiate
departmental proceedings as the criminal and departmental proceedings are entirely different not
being co-extensive nor inter-connected. Even after acquittal of civil servant in criminal trial,
departmental proceedings could have been instituted as these are concerned with the service
discipline, good conduct, integrity and efficiency of civil servant.

Syed Muhammad Iqbal Jafti v. Registrar, Lahore High Court 2004 PLC (C.S.) 809 rel.
(¢) Civil service---

-->-Removal/dismissal/termination of services of an employee of nationalized Bank having no
statutory rules---Validity---Such penalty could not be imposed on employee without issuing him
show-cause notice calling upon his explanation and holding of an inquiry, if required, into
allegations---Mere fact that existing Service Rules of Bank did not have statutory backing would not
give unlimited, unfettered and absolute power to competent authority to ignore same and deprive
employee of his right of access to natural justice.

Arshad Jamal v. N.-W.F.P. Forest Development Corporation and others 2004 PLC (C.S.) 802: The
Managing Director, Sui Southern Gas Co. Ltd. v. Saleem Mustafa Shaikh and others PLD 2001 SC
176; Managing Director, Sui' Southern Gas Company Limited, Karachi v. Ghulam Abbas and others
2'003 PLC (C.S.) 796; Nazakat Ali v. WAPDA through Manager and others 2004 SCMR 145 and
Anisa Rehman v. PI1.A.C. 1994 SCMR 2232 rel.

(f) Service Tribunals Act (LXX of 1973)---

----S. 4---Appeal---Time-barred appeal---Condonation of delay---Validity---Discretion of condoning
delay in filing appeal, if legally, judiciously and properly exercised would not be interfered with.
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Managing Director, Sui Southern Gas Company Limited Karachi v. Ghulam Abbas and others 2003
PLC (C.S.) 796 and Nazakat Ali v. WAPDA through Manager and others 2004 SCMR 145 rel.

Shahid Anwar Bajwa, Advocate Supreme Court and Ahmedullah Taruqi, Advocate-on-Record for
Petitioner.

Suleman Habibullah, Advocate-on-Record for Respondent.

ORDER -

SAIYED SAEED ASHHAD, J.--- This petition for leave to appeal has been filed by petitioner-Bank
assailing the judgment dated 12-3-2004 of the Federal Service Tribunal (hercinafter referred to as the
"Tribunal") in Appeal No.1472(K) of 1998 whereby the Tribunal has set aside the order of
termination of the respondent and reinstated him in service with full monetary and other consequential
benetits. ' ‘

2. Facts requisite for disposal of this petition are that respondent was employed as Senior Executive
Vice-President in Habib Bank Limited. He was involved in some criminal charges for which an IF.L.R.
was registered and he was arrested therein. As a result of his arrest which prolonged on account of
dismissal of his bail application, he could not perform his duties on the post held by him. The
petitioner Bank after observing that the post could not be kept vacant for an indefinite period as it was
not known when he would be enlarged on bail or released from the charges levelled against him and
further that on account of his involvement in criminal acts they had lost faith and confidence in him,
thus constraints on the part of the management from allowing to occupy a very senior and confidential
position terminated his services with immediate effect in pursuance of Clause 15 of the Habib Bank
Limited (Staff) Service Rules, 1981 on three months pay in lieu of notice.

31 The respondent submitted his representations, legal notices etc. but the petitioner-Bank did not
redress the grievance of the respondent on the ground that his termination was simpliciter and further
that his service with the bank was governed by the principle of master and servant which gave ample .
power to the petitioner-Bank to remove/terminate an employee after serving of notice or pay in lieu
thereof and there was no requirement of providing opportunity of personal hearing.

4. As the petitioner-Bank failed to redress his grievance the respondent approached High Court of
Sindh by filling Constitutional Petition under Article 199 of the Constitution of Islamic Republic of
Pakistan. This petition was dismissed after incorporation of section 2-A in the Service Tribunals Act,
1973 (hereinafter referred as the "Act"). It will be advantageous to reproduce the observations of the
High Court regarding condonation of delay in filing appeal before the Tribunal as under:
"The petitioner apart from the available pleas, would be free to apply for condonation of delay
under section 5 of the Limitation Act for the reason that the petitioner has been pursuing his
petition diligently and in good faith."

5. The order of the High Court was challenged by respondent before this Court by way of C.P.L.A.
No.52 of 1998. The C.P.L.A. was dismissed vide order dated 4-6-1998 upholding the order of the

+
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Fligh Court to the effect .that the Tribunal would have the sole jurisdiction 1o proceed with the case of
the respondent after incorporation of section 2-A in the Act. Consequently respondent filed appeal
under section 6 of the Act on 4-4-1998.

6. The petitioner objected to the maintainability of appeal before the Tribunal on the ground of
limitation. THe Tribunal after minute and thorough examination of the provisions of section 5 of the
Limitation Act and taking into consideration the facts and circumstances of the case condoned the
delay by placing reliance on the pronouncements of this Court laying down the principle for
condonation of delay.

7.’Feeling aggrieved and dissatisfied with the impugned judgment the petitioner-Bank filed this
petition for leave to appeal.

8. We have heard the arguments of Mr. Shahid Anwar Bajwa learned Advocate Supreme Court on
behalf of petitioner and Mr. Suleman Habibullah learned Advocate-on-Record for respondent.

9. Mr. Shahid Anwar Bajwa in support of the petition raised the following three contentions:---

(i) That on 12-3-2004 when the judgment was announced, the Tribunal had ceased to have
jurisdiction to proceed with the case of the respondent inasmuch as by that datc the petitioner-

| Bank after completion of privatization process had been handed over to Agha Khan
Foundation as they had acquired 51% interest in the petitioner-Bank whereafter it could not be
said that the Bank was being run, controlled and managed by the I'ederal Government thus
depriving the respondent of the status of civil servants as per section 2-A of the Act.

(ii) That the petitioner on account of his involvement in criminal acts and offences of serious
nature for which F.I.R. No.98 of 1994 dated 26-12-1994 was registered by F1.A. under
sections 161/162 P.P.C. read with section 5(2) of Prevention of Corruption Act (11 ol 1947)
was found to be dishonest, unreliable, unscrupulous and tricky person becoming unfit for
employment in an institution like a Bank where utmost trust, respect, credibility and honesty is
required leaving no option with the Bank but to terminate his services; and

(ii1) That the Tribunal had erred in condoning the delay in filing the appeal by the respondent
as no cogent, plausible and satisfactory ground had been advanced by the respondent for the
delay in filing the appeal and the Tribunal had acted in an arbitrary and fanciful manner in
condoning the delay.

10. Mr. Suleman Habibullah, learned Advocate-on-Record appearing on behalf of respondent on the
other hand supported the judgment of the Tribunal and submitted that the Tribunal had considered
each and every aspect of the case in condoning the delay and minutely examined all the contentions of
the counsel for the parties as well as relevant provisions of the law applicable to the facts and
circumstances of the case relating to the rights, liabilities and obligations of the partics.

11. Relative to the first contention raised by Mr. Shahid Anwar Bajwa it 1s to be observed that this
contention was not available to the petitioner at the time when the appeal was argued before the
Tribunal, therefore, the Tribunal could not have considered and dilated upon the contention which has
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been raised for the first time today. The petitioner did not even raise this ground in their petition for
leave to appeal filed by them in this Court. Even otherwise raising of this plea or ground beforc us
would be of no help to the petitioner in view of the judgment of a larger Bench of this Court in Civil
Petitions Nos.204 to 240, 247, 248-K of 2004 and 199-K of 2005 (Manzoor Ali and others v. United
Bank Ltd. and another) holding that mere fact of privatization of Nationalized Institution by way of
transfer/sale of its controlling share by the Federal Government to a private party would not be
sufficient to oust the jurisdiction of the Service Tribunal to proceed with the case of an employce of
such institution as at the time of filing of the appeal before the Tribunal he was a civil servant as
provided by section 2-A of the Act and a subsequent development would not deprive or strip such
civil servant of his status as civil servant would have no adverse effect on the pending appeal. This
contention is therefore decided against the petitioner.

12. Taking into consideration the second contention advanced by Mr. Shahid Bajwa it may be
observed that it is a settled principle of law B that mere allegation of commission of an offence
against a person and registration of FLR. in respect of a certain offence or more than one offence
against such person would not ipso facto make him guilty of commission of such olfence and he
would continue to enjoy the presumption of innocence until convicted by a Court of competent
Jurisdiction after a proper trial with opportunity to defend himself on the allcgations levelled against
him. In the present case the petitioner had acted with utmost hurry and hot haste for which no
plausible explanation was provided by them either before the Tribunal or by Mr. Shahid Bajwa whilc
arguing this petition in this Court. What was stated in support of removal/termination was that the
post occupied by the respondent was of Senior Executive Vice-President which could not be kept
vacant for a long period and that on account of the criminal act/offence committed by him he had lost
faith, confidence and trust of the competent authority for holding such a senior appointment. Both the
grounds advanced by Mr. Shahid Bajwa do not appear to carry weight. As regards the contention that
the post could not be kept vacant for long period, it may be observed that it could have been filled in
by posting another officer or additional charge of the post could have been given to another officer till
such time the respondent's case has been decided by a competent Court. However, in case of
conviction he would have lost his job. The petitioner could have instituted departmental proceedings
against the respondent for his alleged criminal acts under their service rules known as Habib Bank
Limited (Staff) Service Rules, 1981 (hereafter referred to the “Rules"). Removal of the respondent
under clause 15 of the Rules on the ground that respondent had lost faith, confidence and trust of the
competent authority was an illegal order which in the garb of termination simpliciter was in effect by
way of punishment for the alleged criminal acts of respondent which werce sub judice before a
competent Court and which subsequently were found to be baseless and false. Before the quashment
of the FIR. and pendency of the criminal case the petitioner could have initiatcd departmental
proceedings as the criminal case and the departmental proceedings are entirely different not being co-
extensive nor inter-connected. Even after acquittal of respondent in criminal trial, departmental
proceedings could have been instituted as the departmental proceedings are concerned with the
service discipline, good conduct, integrity and efficiency of the employees. For the above reliance is
placed on the case of Syed Muhammad Iqbal Jafri v. Registrar, Lahore High Court, 2004 PLC (C.S))
809.

13. Admittedly at the time when action of termination was taken against the respondent the petitioner-
Bank was being managed, run and controlled by the Federal Government and though at that time the
exact status of the employees of the Nationalized Banks could not be determined but the fact is that
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the law of Master and Servant had ceased to be applicable as the petitioner-Bank was no longer a
privately managed bank and further that the employees of the petitioner-Bank had been given certain
guarantees and sanction under The Banks (Nationalization) Act, 1974. It is also an admitted fact that
Service Rules for the petitioner employees had been framed and were in existence. The competent
authority of the respondent-Bank thus had no power to terminate the services of the respondent
without issuing show-cause notice to the respondent, calling upon his explanation and holding an
inquiry, if so required into the allegations. The competent authority thus acted not only in
contravention of the provisions of law relating to the removal, dismissal and termination of the
employees of a nationalized bank but also violated the provisions of natural justice according to
which no one can be condemned without prévidin'g him an opportunity of defending himself. Such
order could not be said to be a legal, valid and proper order. The fact that the Service Rules in
existence in the Petitioner's Bank did not have statutory backing would not give unlimited, unfcttered
and absolute power to the Petitioner to ignore the same and to deprive the respondent of his right of
access to natural justice. If any authority is required in support of the above proposition the same are
available from the judgments in the cases of (i) Arshad Jamal v. N.-W.F.P. Forest Development
Corporation and others 2004 PLC (C.S.) 802, (ii) The Managing Director, Sui Southern Gas Co. Ltd.
v. Saleem Mustafa Shaikh and others PLD 2001 SC 176 (iii) Managing Director, Sui Southern Gas
Company Limited, Karachi v. Ghulam Abbas and others 2003 PLC (C.S.) 796; (iv) Nazakat Ali v.
WAPDA through Manager and others 2004 SCMR 145 and (v) Anisa Rchman v. PIA.C. 1994
SCMR 2232.

14. With regard to the contention that the Tribunal had erred in condoning the delay on the ground
that no plausible satisfactory and sufficient ground was advanced by respondent for condonation of
delay in filing the appeal, it may be stated that delay was condoned by the Tribunal after 2 minute and
detailed examination of the facts and circumstances of the case, the grounds advanced by the
respondent for the delay and the pronouncements made by this Court in a large number of cases
laying down the principle for condonation or otherwise of the delay in filing appcals and application
etc. The Tribunal while condoning the delay did not commit any illegality or material irregularity or
acted arbitrarily or against the settled principles governing condonation of delay which would compel
this Court to interfere with the exercise of discretion. In a large number of the cases this Court has
pronounced that when discretion of condoning the delay in filing an appeal has been legally,
judiciously and properly exercised then same is not required to be interfered with. Reference may be
made to the case of Managing Director, Sui Southern Gas Company Limited, Karachi v. Ghulam
Abbas and others 2003 PLC (C.S.) 796 wherein this Court while discussing the ambit of the
di"scretionary power of the Tribunal relative to condonation of delay observed as under:--

"Besides above reference, decision of the cases, on merits have always been encouraged
instead of non-suiting the litigants for technical reasons including of limitation. In this behalf
good number of precedents can be cited where question of limitation was considered
sympathetically after taking into consideration the relevant facts. Reliance is placed on the
cases of Muhammad Yaqoob v. Pakistan Petroleum Limited and another 2000 SCMR 830,
Messrs. Pakistan State Oil Company Limited v. Muhammad Tahir Khan and others PLD 2001
SC 980, Teekam Das M. Haseja, Executive Engineer, WAPDA v. Chairman, WAPDA 2000
SCMR 142, There are cases where even delay has been condoned by the Tribunal without
receiving application from the appellant but no interference was made by this Court on the
premises that Service Tribunal had passed order in exercise of its discretionary powers. In this
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. behalf reference may be made to the case of WAPDA v. Muhammad Khalid 1991 SCMR

1765. Relevant para. therefrom reads as under thus:

"As regards the question that no application for condonation of delay had been filed by the
respondent the matter being one of the discretion, the finding of the Tribunal cannot be set
aside on a technicality alone." .

~In the case of Nazakat Ali v. WAPDA through Manager and others 2004 SCMR 145 this Court made
the following observations:---

"... It hardly needs any elucidation that sufficiency of cause of condonation of delay being
question of fact is within the exclusive jurisdiction of learned IFederal Service Tribunal and
once the discretion concerning condonation of delay was exercised judiciously by the Service
Tribunal it cannot be disturbed by this Court without any justification which is lacking in this
case. In this regard we are fortified by the dictum laid down in Syed Ali Hasan Rizvi v.
Islamic Republic of Pakistan 1986 SCMR 1086, Muhammad Azhar Khan v. Service Tribunal,
Islamabad 1976 SCMR 262, Water and Power Development Authority v. Abdur Rashid Dar
1990 SCMR 1513 and Sher Bahadar v. Government of N.-W.F.P. 1990 SCMR 1519.

The conclusion arrived at by the learned Federal Service Tribunal being strictly in consonance
of law and being well-based does not Warrant any 1nlerferencc The petition being meritless is
dismissed and leave refused.”

15. Perusal of the relevant portion of the judgment of the Tribunal dealing with this issue leaves no
doubt that it had decided this issue after a thorough and very minute examination of the facts,

citcumstances and the relevant case. Thus the exercise of discr cllon does not require to be interfered
with,

16. For the foregoing facts, discussion and reasons this petition for leave to appeal is found to be
without any substance. Accordingly it is dismissed and leave to appeal is refused.

S.A.K./H—?a 8/SC A . {.eave refused.



Service Appeal No. 1398/2019 - - y

08.06.2022 Appellant in  person | present. Mr. Arif Saleem,
AStenographer alongwith Mr. Riaz Ahmed Paindakhel, Assistant

Advocate General for the respondents present.
Appellant requeste-d for adjournment on the ground that’

his counsel is not available today due to strike of lawyers.

- Adjourned. To come up arguments on 14.07.2022 before the
T L7
(Fareeha Paul) | (Salah-ud-Din}

Member (E) Member (J)
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11.10.2021 - Clerk to counsel for the appellant present. Mr. Riaz Khan
Paindakheil Assistant Advocate General alongwnth Mr. Ishaq GuI DSP for
the respondents present

Learned Members of the DBA are observing Sogh over the Qdemise '
of Dr. Abdul Qadeer Khan (Scientist) and in this regard request for-
adjournment was made; allowed. To come up for arguments on
21.12.2021 before D.B.

\/h\/

(Atig-Ur-Rehman Wazir) (Rozina(Rehman)
Member (E) - - Member (J)

21.12.2021 A ~Clerk of learned counsel for the appellant present. Mr.
' Muhammad Adeel Butt, Additional Advocate: General * for

respondents present.

- Clerk of learned counsel for the appellant stated that learned
counsel for the appellant is unable to attend the Tribunal today due
to strike of lawyers. Adjourned To come up for arguments before
the D.B on 05.04.2022. |

\_v

(Atig Ur Rehman Wazir) , Chairman
Member (E) ' -

05.04.2022 Learned counsel for the appellant present. Mr.
Muhammad Rasheed, Deputy District Attorney for the

respondents present.

Former seeks adjoornment in order to properly assist
the court. Adjourned. Last opportunity is granted. To come up

for argume 08.06.2022 before the D.B.

(Mian Muhammad) : Chairman

\ . Membet(E)

'



15.03.2021 ~ Counsel for the appellant and Mr. Muhammad Rashid,
| DDA alongwith Mr. Arif Saleem, Steno for the Eespo’ndents

present.

- Former requésts for adjournment as hé has not

. prepared the brief.

 Adjourned to 07.06.2021before D.B.

. - ' T ' . ‘
it ;?‘, ) o ’ o . .
(Mian Muharﬁnﬁgéj/ | . C;Zha]rman
Member(E) S
07.06.2021° . - Junior to counsel for appellant present.

Kabir-Ullah Khattak learned Additional Advocate ¢eneral
for respondents present.

Due to general strike of the bar, case is adjourned. To
come up for arguments on 11.10.2021 before D.B.

. (Rozina’ }iéhman)
Member )




27.10.2020 Nemo for appellant.

Kabir Ullah Khattak learned Additional Advocate General

alongwith Arif Salim Stenographer for respondents present.

Written reply on behalf of respondents was not Submitted.
Representative of respondents requests for time to furnish
eritten réply/comments. Opportunity is granted. To‘come up
for written reply/comments on 22.12.2020 before S.B. |

Wy Q

(Rozina Rehman)
Member (J)

22.12.2020 Counsel for appellant present.
O _ |
Kabir Ullah Khattak learned Additional Advocate General

alongwith Arif Salim Stenographer for respondents present.

Representative of respondents submitted reply which “is

placed on file. To come up for rejoinder, if any, and

arguments on 15.03.2021 before D.B.
)

(Rozina Rehman)
Member (J)

4




08.07.2020 Counsel for the appellant present.

Mr. Kabir Ullah Khattak learned Additional Advocate

General for the respondents present.

Written reply of respondents is still awaited. Learned
AAG requested for time in order to submit written
reply/comments; granted. To come up for written

reply/comments on 01.09.2020 before S.B.

Member (J)

01.09.2020 Junior to counsel for the appellant present.

After admission of appeal on 27.02.2019, notices have not
been served upon the respondents. Therefore, notices be issued

to the respondents for submission of written reply/comments on
27.10.2020 before S.B.

{

Chairman
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27.02.2019 Appellant with counsel present. Preliminary arguments

heard.

The appellant (Ex-Constable) has filed the present service
appeal against the order dated 08.02.2019 whereby major penalty
of diAsmilssaI from service was imposed upon him. Departmental
appeal moved by the appellant was rejected vide order dated

20.06.2019.

t

. Submissions made by the learned counsel for the appellant,

) ,.,}7, T need consideration. The present service appeal is admitted for
regular hearing subject to all just legal objections. The appellant is

directed to deposit security and process fee within 10 days.

Apneti~rt Daposited Thereafter n:ptices be issued to the respondents for written

LY 22 > ¢ .
L SN v i770CE3S Fes reply/comments. To come up for written reply/comments on

N

Member

— T f o = 14.04.2020 before S.B.
74 R

1’4.04.20.20 : Due to public holiday on account of COVID-19, the case
is adjourned to 08.07.2020 for the same. To come up for

Reader

the same as before S.B.



Cb"‘t Form- A S 3 NE
FORM OF ORDER SHEET |
Court of
Case No.-___ 1398/2019
S.No. | Date of order Order or other proceedings with signature of judge
. proceedings '
1 2 3
1- 23/10/2019 The appeal of Mr. Arsalan resubmitted today by Uzma Syed
Advocate may be entered in the Institution Register and put up ' to the
Worthy Chairman for proper order please. \\ A
Q—e.:
0
- REGISTRAR  >=V'®1 1§
. . }L‘ ‘1@)\\% ) This case is entrusted to S. Bench for preliminary hearing to be
: ‘ put up there on oqlb/)bg
09.12.2019 Nemo for appellant.
Notices be issued to appellant/counsel for prehmmary
nearing before S.B on 14. 01.2020.
W
/ ' 14.01.2020 Junior to counsel for the appellant present.

Requests for adjournment due to general strike of o

the Bar. Adjourned to 26.02.2020 before S.B. \

Chairman




The appeal of Mr. Arsalan Ex-Constable No. 488 Police Line Kohat received today i.e.on »
16.10.2019 is ‘incomplete on the following score which is returned to the counsel for the '

appellant for completion and resubmission within 15 days.

Copy of departmental appeal against the impugned order mentioned in the memo of

appeal is not attached with the appeal which may be placed on it.

{ '7:1 § /s,

No.
- Dt l 1 Z [0 /2019.

)

Uzma SyZd Adv. Pesh
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BEFORE THE KHYBER.?AKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

.

APPEAL NO. liﬁi /2019

VIS

UZMA SYED

ARSALAN POLICE DEPTT:
A ’ INDEX
S.NO. DOCUMENTS ANNEXURE | PAGE
‘1. |Memoofappeal | oo | 1 -3.
2. FIR A 4.
3. Order dated 13.04.2015 B 5.
4. Judgment C 6- 8.
5. De-novo inquiry D 9-11.
6. | Impugned order E 12-13.
7. | Appellate order F 14.
8. Revision petition G 15.
9. |Vakalatnama | e 16.
APPELLANT
THROUGH: |

ADVOCATE




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

APPEAL NO.I flﬁ /2019

Mr. Arsalan, Ex constable No.488, ‘
Police Line Kohat.ceieeerieriaeeneerieeienirenecenseeseocensseesconsannas APPELLANT

Khyber Pakhituichwa

VERSUS Service ‘tribunal

- Cop Diar NO.M
1- The inspector general of police, Khyber Pakhtunkhwa, Peshawar. Y

2- The regional police officer, Kohat Region. Daved J2LL

3- The District Police Officer, district Kohat.

................................................................... RESPONDENTS

APPEAL. _UNDER _ SECTION-4 OF _THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE IMPUGNED ORDER DATED 08.02.2019 WHEREBY
MAJOR PENALTY OF DISMISSAL FROM SERVICE HAS BEEN
IMPOSED ON THE APPELLANT AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUARY PERIOD OF NINETY
DAYS. :

PRAYER:

That on_the acceptance of this appeal the impugned order dated
08.02.2019 may very kindly be set aside and the appellant be reinstated
into service with all back benefits. Any other remedy which this august
tribunal deems fit that may also be awarded in favor of the appellant.

R/SHEWETH:

ON FACTS:

Brief facts giving rise to the present appeal are as follows:-

1- That appellant was the employee of the respondent department and serving

Fi\edt@-day as constable No.488 quiet efficiently and up to the entire satisfaction of his

R
/
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superior.

- That during service appellant was falsely charged in criminal case FIR No,

under section 302 PPC, Dated 04.12.2014 in police station city, Kohat. That
due to involvement in criminal case the respondent department straight away
dismissed the appellant from the service vide order dated 13.04.2015. Copy
of the FIR & order dated 13.04.2015 are attached as annexure

3- That appellant feeling aggrieved from the impugned order dated 13.04.2015

filed departmental appeal followed by service appeal No. 773/2016 before
this august tribunal. That this august tribunal accepted the service appeal of
the appellant and directed the respondents to conduct Denovo proceeding in

/g



-

the matter. Copies of the judgment & de-novo inquiry are attached as
ANNEXUICeerrsensreennsssons CLI LTI PP P TIL P PPy PP PP S C&D.

4- That the respondent department conducted one sided Denovo proceeding
and in completion of the alleged inquiry the appellant was dismissed from
service vide order dated 08.02.2019 copy of the impugned order is attached
AS AMNNEXUIE tavvteerrenaeeeasseesrnnsrssseesesssssssorsssssnscssssonssnnniosannssnne E.

5- That appellant feeling aggrieved from the impugned order dated 08.02.2019
filed D/A which was rejected on 20.06.2019 without touching the merits.
That appellant filed revision petition against the order dated 20.06.2019
before the respondent No.l but no reply has been received so far. Copies of
the appellate order and revision petition are attached as
ANNEXUICueerrarsasasacsssrensssenssssessressecssssassssanssssassssnsssennsesssl & G,

6- That appellant feeling aggrieved and having no other filed the instant service
appeal on the following grounds amongst the others.

GROUNDS:

A- That the impugned order dated 08.02. 2019 is against the law, facts norms of

natural justice and materials on the record hence not tenable and liable to be
set aside.

B- That the appellant has not been treated by the respondents in accordance
with law and rules on the subject noted above and as such the respondents

violated Article-4 and 25 of the Constitution of Islamic Republic of
Pakistan, 1973.

C- That the respondents acted in arbitrary and malafide while issuing the
impugned orders dated 08.02.2019 and 20.06.2019 which are not tenable in
the eyes of law and the same are liable to be set aside.

D- That no charge sheet and statement of allegation has been served on the
appellant before issuing the impugned order dated 08.02.2019.

E- That no chance of personal hearing has been provided to the appellant before
issuing the impugned order dated 08.02.2019 which is necessary as per

judgment of the Apex Court before taking any punitive action against the
civil servant.

F- That the appellant has Honorably been acquitted by the Learned Trial Court
in the charges leveled against him, hence in light of the judgment of the
Apex Court, “where is no charge, there is no punishment”.

G- That in the alleged de-novo inquiry no charge has been proved against the

appellant, therefore, the appellant is fully entitle for re-instatement in service
with all back benefits. '



>

H- That appellant seeks permission to advance other grounds and proofs at the
time of hearing. '

It is therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

Dated: 15.10.2019

APPELLANT
ARSALAN
-

THROUGH: u«é
UZMA SYED
ADVOCATE
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Thls mder IS pa ntal encun')

e ssed on the departme
Constable Arsalan

HTEIN,
_ an No 488 of - _this dmtrxct Police " under the Khyhe
PakhttlnkhWa, Police Rules

» Polici 1975 Amendment 2014

Brlef facts are that being mvolved /arrested in c:a;%‘:e vide Fif
04 12 2014 u/s 302/34 PPC P

S- City. Which IS A Grou.
“msconduct on hrs part,.. ' L '

((JIU(‘ L(\

m;::sconduct,
. Kohat i

istrict Pohce Officer, - exereise
ajor pumshmcnt of

of the powers conferred upon me, award hlm m

dismissa]
; Irom Scrvwe from the date of case reg:stered

( Op‘. of ahov.:

} Payi(_’)f‘ﬁcc:'

rs forwarded for mimmat:ou and nec

CESArY aciiom te rhye.
, € I‘IC and SRC,

S S,
I ey e Ly .

W AR g

v, vn;!i‘-— Rl

ADENAD i s




:
., 1 Pate of Order or other procecdings with signature of Judge or Magistrale
y Moo | order ‘ . e
g | procccé'ling
| 5 ;

N 5~ iy
] H

[O3]

BEFORE TI0: KIIVBER PAKITTUNKIWA SERVICE TRIBUNAT,
Service Appeal No. 773/2016 ‘

Date of Institution ... 15.07.2016
Dalc of Decision e 16.10.2018

-

Arsalan Fx-Constable No.48% son of Abdul KChanan resident of
Garlii Attt Khan, ‘Techstl & District l§.()hat.

Appellant

Versus
-< : | I Government ‘ol Khyber ‘Pakhtunkhwa through. Inspcctor
\ o - General of Police, Peshawar. :
i . Regional Police Officer, Kohat Region.

. _ o) :
/ ‘ 3. District Police Officer, Kohat. .
- A 4. DSP (1.cgal) Kohat. ‘

Respondents

: : Mr. Muhammad'I[lamid Mughal : Member (J)
16.10.2018 | M. Hussain Shah : Member (19)

JUDGMENT

MUHAMMAD [TAMID MIj(?H/\L, MIEMBLIR: - lcarned

counsel for appellant and Mr. Riaz Paindakheil learncd ‘Asgsistant
) o .
Advocale General lor the respondents present.

2. The appellant has filed the present appeal w/s 4 of the: Khyber

Pukhtunkhwa Secrvich Tribunal Act, 1974 against the order dated

13.04.2015 whereby he was awarded major punishment ol dismissal

from the service being involved/arrested in case FIR No.713 dated

e e T

: | : 1 04.12.2014 ufs 302/34 PPC P.S City District Kohat. The appellant

g 2

. has also challenged the order dated 15.06.2016 through which nis |
i ' S ' l
i I . ’ : :

R e e
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that the appellant was arrested in the murder casc and for that reason

,
T

departmental appeal was rejected.

3. Lcarned_‘counsél for the a‘ppelian't a1.'gucd that the appellant
was arrested in a false case Fir N0.413- dated 04.12.2014 uw/s 302/34
PPC-15 AA foiice Station City.Kohat. Further arg‘,uéd that during
the pendency of criminal trial When,thé appellant was in the jlidicial
lock up/Central Jail Kohat, the.depémnental inquiry was conducted
against the appellant due to his involvement in the above mentionéd
criminal casé. Further argued that the appellant was not associated
with departmental inquiry nor he was provided the allegeq inquify
1"cp(>rt and that without affording ahy opportunity of hearing to the
appellant, the respondent No.3. issued the il‘ﬁpugncd order of his
dismissal from service. Further aréued that the departmental appc&ii
of (he ‘appell-ant_ was also :rejected in a hasty manner without
considering the actual facts‘and circumstances ol the case.

/
4. As against that learned Assistant Advocate General argued

dcpar?mel}tal action was initiated against him and that the
punishment was awarded tolthe appellant afler observing all the
legal requirements. Further argued that the inquiry o_fﬁccr in his
report gave findings against the appellant. Further arguéd that “thc
in_quiry officer also mentioned in his report that the appellant being
a member of disciplinary force uscd. to visit the place “of
“I’.unuch/Khawajai—Seré” which is also a moral stigma.- Further

arpucd that the appellant also filed departmental appeal/review

-

petition which was rejected by the appellate/review board and in this '




"B Member Mot v ) Mcmbm
] . ' ' > ,—/0 ,_/(f
[ e W / 6
ANNOUNCED 1bep
[6.10.2018 o
‘Fiz-;;
Fest

:'csiaéét-})l'opel' order dated 18.11.2016 was issucd.
5 .Aliguments heard. File lpveruscd.
0. "l‘h‘crc 1S 1o dispute that the departmental acti;m was initiated
and the Inquiry report‘ wa$ pré:parcd when the appellant was
conflined in judicial lock up. Learned kAssistam Advocaté General
remained uﬁable to-demonstrate that the witnesscs got recorded their
statements  before tﬁe inquiry officer, in thc presence of the
appellant. "The inquiry ofﬁcél‘ in his report also mentioned that, as
per FIR, the appellant uséd tio visit the place of “l'unuch/Khawaja-
Scré” wh'i.ch 1s moral stiﬁma. However no. allegation to that effect |
hasj been leveled|in _the chﬁrgg.'sheet/statcmcm ol allegation.

7. In view of above, the order dated 15.06.2016 -of the appellate
authority (;'espo-ndént Nlo.’l)' and the order dated 18.11.2016 (;I"_

appcal/rcview board are set aside and the competent authority is

v
.

directed. t(; conduct denovo inquiry agaiunst th.c. appellant by
providing -him proper _opportunity of defense under the igw/rulc&
The issue of reinstatement of the appellant slﬁail be subject to the
outcome of denovo inquity. The present appeal is disposed off in the |

| above terms. Parties are left to bear their own costs. [iile _bc
. . !

consigned to the record room. / (/
M o @ o

(I Tussain Shah) (Muhammad IHamid Mhohdl)

Vv

5
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Phone: 091-9271947

Office of the !}:spé{:tér General of Police
Khyber Pakhtunkhwa, Peshawar.

ZF/S” /B8, dated Peshawar the /£ 12018

To: . The  District Police Officer, - -.

. Kohat. S
Subject: - DENOVE DEPARTMENTAL ENQUIRY AGAINS T
S EX-FC ARSALAN NQ. 488
Memo:

Please refer to your Ielter No. 2673/LB dated 10.12.2018, on the subject cited
— s N T

above. ) .
2. ' Denovo departinental enquiry against Ex-FC Arsalan No. 488 may be conducted

through Mr. Jehanzeb Khan, SP/Investigation Kohat and final outcome be communicated to this office,

on or before 02.01.2019, before issuatice of formal order, for the perusal of Worthy 1GP.
3. R Being a courf matter the proceedings shall be completed within the .

limitation penod to avoid further legal complications.

'.{/‘JlL‘/ 39 /?J

/LW

AIG/C&E -
For Inspector General of Police
@ _J<hyber Pakhtunkhwa, -
P Peshawar %
No. o /E&], , .
Copy of above: is forwarded for information to:-
Y 1. The Regional Police Officer, Kohat. ,
: P F’ (} S 2. Mr. Jehanzeb ‘(han SP/Investlgatnon Kohat. ' ' ‘
/- ‘/( [ 12
’ v " / I

w 3. The PSO to I(;P : 7

.47 (ASLAM NAWAZ)

Q:a’Y o q% f)f‘ AIG/C&E
i (,M(d For Inspector General of Police

ﬂf it - Khyber Pakhtunkhwa,

'b‘lfi"t’ﬂ’*/’?“ : Z - Peshawar

bt /



No. %) /PA
Dated_/7 / of /2019

. REFERENCE ATTACHED

szoT DENOVODEPARTMENTA_L ENQUIRY AGAINST CONSTABLE ARSALAN -
NO.488 DISTRICT KOHAT ’

0

Respected Sir, .
#onsty refer to your office letter No0.13648/PA, dated 27.12.201&

“Being in Police service he was charged / arrested for the murder of =
transgender, vide FIR N¢.713 dated 04.12.2014 u/s 302/34 PPC pS
; City, Kohat”, ' :
PROCEEDINGS.

1. "~ The delinquent Constable ‘Arsalan No.488 was ‘re-instated in service by
the W/DPO, Kohat vide Order Endst: No.13641-45/PA, dated 27.12.2018 on the
judgement of Service Tribunal in connection with initiate denovo proceedings.

2. In order to dig-out the actual facts, Constable Arsalan No.488 was
summoned, charge sheet & Statement of allegation was served upon him which he
received and replied within stipulated period. He was also heard in person his reply
not weight-able. . .

3. A -During cross examination he’ expressed that the then DPO Kohat did
not heard in person he was in Jail in connection with involvement in-Case’ FIR
No.713 dated 04.12.2014 U/S 302/34 PPC PS City, Kohat. -

3. - Accused Ihsanullah was also involved in the said case, he was called.
He stated in his statement that he was not present on the spot with the defaulter
Constable Arsalain No.488. ‘

4, Complainant Kamran s/o Wajid r/o Hangu Phattak (E'unuch)'

permanent resident of Katlang Mardar. has been died,

5. - Arif s/o Darwaish (Eunuch), Jibran s/o Abdul Ghaffar (Eunuch) &
Farmanullah s/o Ghulam Hussain (Eunuch) residents of Hangu Phattak were
summoned and the issue .was discussed in detail. They stated that the complainant
Kamran (Eunuch) was personally known to him and he was residing swith him has
been died due to Jaindas. : .

6. Ex-1.0 SI Gul Razim Khah_(retired) was summoned. He stated in his
statement that he was investigated the said case. Defaulter Constable Arsalan

N0.488 & Ihsanuliah were found guilty.

7. Upon the enquiry finding by the then DSP/LegraI Kohat, the then DPQ,
Kohat was issued Charge Sheet & Statement of Allegation No.7697-98/PA, dated
09.12.2014 and served upon him properly. ' ‘

8. . The alleged Constable Arsalan No.488 was dismissed from service dqe
to involvement in Case FIR No.713 dated 04.12.2014 U/S 302/34 PPC PS City,

Kohat which-is gross misconduct on his part vide OB No.322 dated 13.04.2015.

9, The defaulter Constable Arsalan No.488 was filed an appeal before the

Ser\'/icgé Tribunal Khyber Pakhtunkhwa, Peshawar for his re-instatement in service,

FINDINGS - .

10. " In view of the above.'v discussion, statements recorded, the
undersigned came to the conclusior- that :- 4
A. Defaulter Constable Arsalan No.483 wa_é discharged dug to the
involvement in Case FIR No.713 dated 04.12.2014 U/S 302/34 PPC PS City for his
gross misconduct. :

B. By issuing of Charge Sheet & Statement of allegation apd received
properly. . ' '




-

Arsatan No.488 was found guilty, -

C. During cross examination the alleged Constable ignorance about the
Case vide FIR No.713 dated 04.12.2014 U/S 302/34 PPC PS City in which he was
charged. e ' ‘ . _ S

D The delinqueht Const'abie was:acquitted according to the Judgment of
Hon'ble Court of ASJ)-1V, Kohat d'ug to contradiction of the relevant statements.

E. According to the 1.0 SI Gul Razim Khan' (retired) the alleged Constable

F. . The defaulter Constable Arsalan N0.488 was re-instated in Service by
W/DPO, Kohat vide Order Endst: No0.13641-45/PA, dated 27.12.2018 as per
Judgment of Service Tribunal. . )

G. ' The défaulte’r%Constable Arsalan No.488 was enlistéd on 6.05.2008
and he was dismissed from service by the then DPO, Kohat vide OB No.322 dated
13.04.2015. - ‘ =

“H. . As per source -.'feport, his society with the "Khawaja Sara brathere”

\ !

1. ' “As per the fhen Enquiry Officer opinion/fihding, the defaulter

Constable Arsalan being a member of disciplined force, used to visit th
place of Eunuch/Khawaja Sara which is also moral stigma”, '

i
n T

J. . From the peruél.af of Service record of the delinquent Constable ‘which
shows that he has habitual absentee, .

K. : I, was agreed with the above opinion/finding of the then Enquiry
Officer (DSP/Legal, Kohat). ‘According to P.R Chapter-14 the Character of Police
Officer will be clean & crystal. ' '

L. Due to above circumstances the alleged Constable Arsalan No.488 is
not fit for Police department, and it is suggested/requested to filed an appeal
against the Judgement of Service Tribunal Khyber Pakhtunkhwa Peshawar, if agree.
The decision of the Seniors will be final.

Enquiry report is submitted for kind perusal,

3.

y | : (JEHANZER'KHAN) |
. "' 'SUPERINTENDENT OF POLICE

o * INVESTIGATION, KOHAT
W/DPO KOHAT ( P - ‘
; _ L {




rariom

»

OFFICEOF THE =
- DISTRICT POLICE OFFICER,
KOHAT
, © Tel: 0922-9260116 Fax 9260125
No L 7/ /PA dated Kohat the _C &/ /2019

E@

ORDER :
] ) AN

This order will dispose of de-novo departmental proceedings
conducted against constable Arsalan No. 488 of this district Police, in
compliance with the judgment dated 16.10.2018 of Khyber Pakhtunkhwa
Service Tribunal in service appeal No. 773/2016 & Inspector General of
Police letter No. 1715-18/E&I dated 1&12 2018.

Short facts of the proceedings are that the accused official wh|Ie
posted at Police Lines Kohat was charged/arrested in murder of transgender
vide FIR No. 713 dated 04.12.2014 u/s 302, 34 PPC'PS City.The accused
official was proceeded with departmentally on the above charge, which
resultant into his dismissal from service vide order dated 13.04.2015. After
availing departmental forums, the accused official filed semc?’é'pﬁ'e“é'ragamst
impugned order, which was accepted with the directions to conduct denovo
enquiry against the appellant by provndmg him’ proper opportunity of defense
under the law / rules.

In compliance with the above, charge sheet alongwith statement of
aflegations was issued to the accused- official and Superintendent of Police
Investigation Kohat was appointed as enquiry officer by the competent
authority. After holding proper proceedings, the enquiry- officer established
charge against the accused official and found not fit for service in Police.

) X :

Final -Show Cause Notice alongwith copy of enquiry report was
served upon the accused official. Reply received unsatisfactory,; without any
plausible exptanation.

Therefore, the accused official was called in Orderly Room, held
on 04.02.2019 and heard in person, but he failed to submit any explanation to
his gross misconduct. The accused official was associated with enquiry

. proceedings and provided opportunity of ‘defense but he failed to defend

himself as well.-”

Record gone through which .indicates that the accused official
alongwith other was charged for murder of a transgender (eunuch) vide FIR
No. mentioned above. The accused offiq’ial, besides murder of an innocent
person of society earned bad name to disciplined force. Furthermore, the
appellant used to visit the place of transgender, which was a moral stigma.

In view of the above and available record, | reached to the
conclusion that the charged leveled against the accused official is established

- beyond any shadow of doubt and retention of such like element in a discipline
force is not desirable and shall earned bad name to Police. Therefore, in

Fatie T omewa aTERTLT LI BT LGS T e S mad ety sin T L e s 43S




exercise of powers conferred upon me undér the rules ibid |, Capt. ® Wahid
Mehmood, District Police Officer, Kahat impose a ajE\r punishment of .
dismissal from serfvice on accused constable Arsala No. 488. (Re-instated

Announced
04.02.2019

' DISTRICT POLICE OFFICER,
s -1 KOHAT®YZ §/2 .~
0B No. &2 ' W o/
Date_(~ - - __ 12018 P
No /% 79 — 7.5 | PA dated Kohatthe * & - 41 _ 2018,
Copy of above is submitted for favour of information to the:-
1. Regional Police Officer, Kohat please..
C2. Deputy Inspector General of Police, Enquiry & Inspection
Peshawar w/r to his office letter: No. 171548/E&!
dated 18.12.2018. : L _ _
3. * | R./Reader, Pay officer, SRC and OHC forinecessary action

‘* " 'DISTRICT POLICE OFFICER,

T
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. lines for your kind and sympathet:c con5|deratlon -

t pumshment of dismissal from servace without any solid proof/ reasof.

: successfully qualified recru1t course & others
2. That the appeliant was. performing oft”cual obllgatlons wuth great;

‘received against me. :
-3 That the appellant while posted- at Police: Lmes, Kohat, wasj.

o .|mpl|cated in case vude:.FIR No. 713, dated 04,12 2(_3,,.,14 u/s 302, 34 PPC PS
City, Kohat,,

o ordered for denove enqunry

~ long life and prospenty, please :

!

BEFORE THE. WORTHY INSPECTOR_GENERAL OF POLICE KHYBER

PAKHTUNKHWA, PESHAWAR

Subject: - . APPEAL FOR REINSTATEMENT INTO SERVICE. |

Respected Sir, . ,
Wlth due respect the appellant submlts the follow

zest up to the: entlre satlsfactlon of my senior and no complaint is

4, That the appellant after conducting enquury, was, awarded_,

appellant forums, approached Service Tnbunal

5. That the Service: Trlbunal v1de its. Judgment accepted my appeal and
AP 4

ng few
1. That the appellant joined Police department in - the year 2038: and

zeal &

ever

falsely

major

_punishment of dismissal from service and the appellant after availing next

- 6. That on’ completlon of denove enqurry, 1 was agaln awarded major
punishment of dismissal from service vide OB No. 183 dated 06.02. ‘b019

7. That appeal of the appellant was also reJected vide RPO/Kohat order

. Endst: NG. 5387/EC dated 20.06. 2019.

8. That I have already been acquutted by the court of faw in instant case and
my - appeal for reinstatement into servuce has been accepted by the

‘Honourable Service Trlbunal but the authonty has again awarded rre major

Above in view, lt is, therefore very humbly requested that I may very

Dated: 12.07.2019. .

Kohat District

vklndly be remstated mto servnce ‘with all back beneﬂts I shall pray. for your

'(Ex-Const:,Arsalan 488)

N
FRE R,

»e)

[ty
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- BEFORE THE HONORABLIé KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 1398/2019
Arsalan, Ex-Constable |

.............. Appellant

VERSUS

Inspector General of Police,
Khyber Pakhtunkhwa, Peshawar and others ... Respondents

PARAWISE COMMENTS, REPLY BY RESPONDENTS.

Respectively Sheweth:-

Parawise comments on behalf of Respondents are submitted as under:-

Preliminary Objections:-

i. That the appellant has got no cause of action.

i. That the appeal is not maintainable in the present form.
iii. That the appellant estopped to file the instant appeal for his own act.
iv. That the appellant has not come to this Hon: Tribunal with clean hands.

- v. That the appeal is barred by law and limitation.

FACTS:-

Pertains to record. However, the appellant earned several bed entires.

2. The appellant was charged and arrested in murder of transgender vide FIR
No. 713 dated 04.12.2014 u/s 302, 34 PPC, 15 AA PS City, Kohat. He had
committed a heinous crime and gross professional misconduct as well
therefore, departmental proceedings were initiated against the appellant
under the relevant rules. The charge / allegation leveled against the
appellant . were established and the proceedings culminated into his
dismissal from service vide order dated 13.04.2015, passed by Respondent
No. 3. ‘ |

3. The departmental appeal of the appellant was found devoid of merits and
rejected by respondent No. 1 & 2 on merit. Furthermore, incompliance with
the judgment of Honorable Tribunal in service appeal No. 773/2016, de-novo
departmental proceedings were initiated against the appeilant.

4. During the course of de-novo departmental proceedings, the charges /
allegations framed against the appeliant Were established and on conclusion

of proceedings, the appellant was awarded punishment commensurate tc
the charges.



¢ b

5. The departmental appeal of the appellant was processed by respondent No.
2 under the relevant rules and fou'nd devoid of merits, hence correctly
réjected. '

6. The appellant is estopped to file the instant appeal for his own act.
GROUNDS:- ,

A Incorrect, de-novo departmental inquiry was initiated against the appellant

purely on merits and the respondent No. 3 passéd order based on facts,
- evidence, merit and in accordance with rules.

B. Incorrect, the appellant was proceeded departmentally for his own act under
the relevant rules and no fundamental right of the appellant was violated.

C. Incorrect, reply is submitted in above paras.

D. Incorrect, the appellant was served with cHarge sheet based on statement of
allegation to which he has submitted feply to the inquiry officer / competent
authority.

E. Incorrect, the appellant was afforded ample oppbrtunity of defence / hearing

- during the course of proceedings and departmental appeal as well.

F. Incorrect, the appellant was not acquitted hon'orably from the chérges by the
learned trial court, but-extended benefit of doubt to the accused for his
acquiittal. -

G. Incorrect, the charge leveled against the appellant was proved during the

course of de-novo departmental proceed‘ings and the appellant was held
guilty of the charge. It is added that the appellant had committed a gross
professional misconduct ie killing of a transgender, earned bad name to the
department as well and his retention was a stigma on a disciplined force.

H.  The respondents may also be allowed to advance other grounds during

course of hearing through representative / District Attorney.

Prayer:- _
In view of the -above and previous conduct of the appellant, the appeal is

devoid of merits / taw badly time bérred, it is prayed that the appeal of the appellant
may kindly be dismissed with costs. "

lns-pector al of Police,
Khyber Pakhtunghwa,
(Respondent No. 1)

(Respondent No. 3)




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 1398/2019
Arsalan, Ex-Constable ... e Appellant

VERSUS

Inspector General of Police, _
Khyber Pakhtunkhwa, Peshawar and others ........ Respondents

COUNTER AFFIDAVIT

We, the below. mentioned respondents, do hereby -
solemnly affirm and declare on oath that contents of parawise comments
are correct and true to the best of our knowledge and belief. Nothing has
been concealed from this Hon: Tribunal.

inspector al ¢f Police,
Khyber htugikhwa,
(Respondent No. 1)

(Respondent No. 3)



TN

DT
k!

OFFICE OF THE
DISTRICT POLICE OFFICER,
KOHAT
Tel: 0922-9260116 Fax 9260125

[YZ1 /A dated Kohat the OS2 12019

ORDER

This order will dispose of de-novo departmental proceedings
conducted against constable Arsalan No. 488 of this district Police, in
compliance with the judgment dated 16.10.2018 of Khyber Pakhtunkhwa
Service Tribunal in service appeal No. 773/2016 & Inspector General of
Police letter No. 1715-18/E&I dated 18.12.2018.

Short facts of the proceedings are that the accused official while
posted at Police Lines Kohat was charged/arrested in murder of transgender
vide FIR No. 713 dated 04.12.2014 u/s 302, 34 PPC PS City.The accused
official was proceeded with departmentally on the above charge, which
resultant into his dismissal from service vide order dated 13.04.2015. After
availing departmental forums, the accused official filed service appeal against
impugned order, which was accepted with the directions to conduct denovo
enquiry against the appellant by providing him proper opportunity of defense
under the law / rules.

In compliance with the above, charge sheet alongwith statement of
allegations was issued to the accused official and Superintendent of Police
Investigation Kohat was appointed as enquiry officer by the competent
authority. After holding proper proceedings, the enquiry officer established
charge against the accused official and found not fit for service in Police.

Final Show Cause Notice alongwith copy of enquiry report was
served upon the accused official. Reply received unsatisfactory, without any
plausible explanation.

Therefore, the accused official was called in Orderly Room, held
on 04.02.2019 and heard in person, but he failed to submit any explanation to
his gross misconduct. The accused official was associated with enquiry
procecdlngs and provided opportumty of defense but he failed to defend
himself as well.-

Record gone through which indicates that the accused official
alongwith othier was-charged for murder of a transgender (eunuch) vide FIR
No. mentioned above. The accused official, besides murder of an innocent
person of sociely earned bad name to disciplined force. Furthermore, the
appellant\used to wsut the place of transgender, which was a moral stigma.

In.Viéw.bf the above and available record, | reached to the '::.'

conclusion that the charged leveled against the accused official is established

~ beyond any shadow of doubt and retention of such like element in a discipline
force is not desurable and shall earned bad name to Police. Therefore, in’

. v




exercise of poweré conferred upon me under the rules jbid |, Capt. ®. Wahid
Mehmood District Pol:ce Officer, Kohat |mpose a 'aj r punlshment of.

Announced

04.02.2019
| DISTRICT POLICE OFFICER,
| KOHAT®Z) /2 .
OB No. HS % ' % /
Date O &~ . 12019 '

NolY% 73 7S I PAdated Kohatthe O - & . 2019.

Copy of above is submitted for favour of information to the:-
1. Regional Police Officer, Kohat please.
2. Deputy Inspector General of Police, Enquiry & lnspectlon
Peshawar wir to his office letter: No. 1715 &l
, dated 18.12.2018. f
3. R.I/Reader, Pay offlcer SRC and OHC for necgssary action

A : DISTRICT POLICE OFFICER,

o1 / KOHAT%&/Z’
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OFFICE OF THE
DISTRICT POLICE OFFICER,
KOHAT

Tel: 0922-9260116 Fax 9260125

- D
No 7€ g /PA dated Kohat the =77/ /201§

FINAL SHOW CAUSE NOTICE

1. I, Capt. ® Wahid Mehmood, District Police Officer,
Kohat as competent authority, under the Khyber Pakhtunkhwa Police
Rules 1975, (amended 2014) is hereby serve you, Constable Arsalan
No. 488 as fallow:-

i. That consequent upon the completion of inquiry conducted
against you by the inquiry officer for which you were given
opportunity of hearing vide office No. 13646-47/PA dated
27.12.2018.

ii. On going, through the finding and recommendations of the
inquiry officer, the material on record and other connected
papers including your defense before the inquiry officer.

| am satisfied that you have committed the following
acts/omissions, specified in section 3 of the said ordinance.

iii. You while in service was charged'/ arrested for the
murder of a transgender vide FIR No. 713 dated
04.12.2014 u/s 302/34 PPC PS City.

2. As a result thereof, I, as competent authority, have
tentatively decided to impose upon you major penalty provided under the
Rules ibid.

3. You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you also intimate whether
you desire to be heard in person.

4. If no reply to this notice is received within 07 days of its
delivery in the normal course of circumstances, it shall be presumed that
you have no defence to put in and in that caseras ex-parte action shall be
taken against you. "'

S. The copy of the finding of inquiry ;‘)fficer is enclosed.

\
\.

DISTRICNOLICE OFFICER,

| _K.OHAT?% 2’]19




OFFICE OF THE
DISTRICT POLICE OFFICER,
KOHAT
Tel: 0922-9260116 Fax 9260125

7 a5/ -
No 7 O /PA dated Kohat the &/ 1/ /2019

FINAL SHOW CAUSE NOTICE

1. I, Capt. ® Wahid Mehmood, District Police Officer,
Kohat as competent authority, under the Khyber Pakhtunkhwa Police
Rules 1975, (amended 2014) is hereby serve you, Constable Arsalan
No. 488 as fallow:-

1. That consequent upon the completion of inquiry conducted
against you by the inquiry officer for which you were given
opportunity of hearing vide office No. 13646-47 /PA dated
27.12.2018.

ii. On going, through the finding and recommendations of the
inquiry officer, the material on record and other connected
papers including your defense before the inquiry officer.

I am satisfied that you have committed the following
acts/omissions, specified in section 3 of the said ordinance.

iii. You while in service was charged / arrested for the
murder of a transgender vide FIR No. 713 dated
04.12.2014 u/s 302/34 PPC PS City.

2. As a result thereof, I, as competent authority, have
tentatively decided to impose upon you major penalty provided under the
Rules ibid.

3. You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you also intimate whether
you desire to be heard in person.

4. If no reply to this notice is received within 07 days of its
delivery in the normal course of circumstances, it shall be presumed that
you have no defence to put in and in that casesas ex-parte action shall be
taken against you. -

5. The copy of the finding of inquiry pfficer is enclosed.

'
75

DISTRIC':‘&POLICE OFFICER,

KOHAT% 1;]@




© -+ ... ..  OFFICE OF THE
| DISTRICT POLICE OFFICER,
KOHAT
Tel: 0922-9260116 Fax 9260125

No 2O& /P4 dated Kohat the m/ /1 12019

FINAL SHOW CAUSE NOTICE

1. I, Capt ® Wahid Mehmood, District Police Officer,
Kohat as competent authority, under the Khyber Pakhtunkhwa Police
Rules. 1975, (amended 2014) is hereby serve you, Constable Arsalan
No. 488 as fallow:- : .
1. That consequent upon the completion of inquiry conducted
against you by the inquiry officer for which you were given
opportunity of hearing vide office No. 13646-47/PA dated
: 27.12.2018.

i. On going, through the finding and recommendations of the
inquiry officer, the material on record and other connected

papers including your defense before the inquiry officer.

I am satisfied that you have committed the following
acts/omissions, specified in section 3 of the said ordinance.

iii. You while in service was. charged / arrested for the
murder of a transgender vide FIR No. 713 dated
04.12.2014 u/s 302/34 PPC PS City.

2. As a result thereof, I, as competent authority, have
tentatively decided to 1rnpose upon you major penalty provided under the
Rules ibid.

3. You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you also intimate whether
you desire to be heard in person.

4. If no reply to this notice is received within 07 days of its
delivery in the normal course of circumstances, it shall be presumed that
you have no defence to put in and in that casess ex-parte action shall be
taken against you.

5. " The copy of the finding of inquiry ffié{fr is enclosed.

DISTRICT YOLICE OFFICER,

KOHAT% QJJQ




PROCEEDING INDEX

e 0 On 28.12.2018 Denovo departmental enquiry against Ex-Constable Arsalan Nq.488. received
from DPO, Kohat vide his Memo:No.113648/PA dated 27.12.11.2018.
A , E.O./SHiInv: Kohat.
2. On 28.12.2018 the delinquent Constable Arsalan-488 while he was posted in Poltce Lines,
Kohat was informed to appear before the Enquiry Officer for delivering the Charge Sheet with
statement of allegation.
E.O./SP Inv: Kohat.
3. On 31.12.2018 the delinquent official was present and Charge Sheet with statement of
allegation served upon him after obtaining signature on duplicate copy as tok\n\(/)f 1ecelpt
E.O/SInv: Kohat.
4. Urdu Parwana No.01/PA, dt: 01.01.2019 issued to SHO PS City to direct 06 PWs in Case FIR
No.713 dt: 04.12.2014 U/S 302 PPC PS City to appear before the undersigned on 02.01.2019.
E.O/N.P/Inv: Kohat.
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No. Qﬁ /PA
Dated_/7 / of /2019

. REFERENCE ATTACHED .
'/':‘ubject: DENOVODEPARTMENTAL ENQUIRY AGAINST CONSTABLE ARSALAN

zﬁﬁu NO.488 DISTRICT KOHAT. : '

//

’ FINDINGS

Resgected Sir,
Kindly refer to your office letter No.13648/PA, dated 27.12.2018.

BRIEF/ALLEGATIONS.

"Being in Police service he was charged / arrested for the murder of a
transgender, vide FIR No.713 dated 04.12.2014 u/s 302/34 PPC PS

City, Kohat”.
PROCEEDINGS.
1. The delinquent Constable Arsalan No.488 was re-instated in service by

the W/DPO, Kohat vide Order Endst: No0.13641-45/PA, dated 27.12.2018 on the
judgement of Service Tribunal in connection with initiate denovo proceedings.

2. In order to dig-out the actual facts, Constable Arsalan No0.488 was
summoned, charge sheet & Statement of allegation was served upon him which he
received and replied within stipulated period. He was also heard in person his reply
not weight-able.

3. During cross examination he expressed that the then DPO Kohat did
not heard in person he was in Jail in connection with involvement in Case FIR

No.713 dated 04.12.2014 U/S 302/34 PPC PS City, Kohat.

3. Accused Thsanullah was also involved in the said case, he was called.
He stated in his statement that he was not present on the spot with the defaulter
Constable Arsalan No.488.

4, Complainant Kamran s/o Wajid r/o Hangu Phattak (Eunuch)
permanent resident of Katlang Mardan has been died.

5. Arif s/o Darwaish (Eunuch), Jibran s/o Abdul Ghaffar (Eunuch) &
Farmanuliah s/o Ghulam Hussain (Eunuch) residents of Hangu Phattak were
summoned and the issue was discussed in detail. They stated that the complainant
Kamran (Eunuch) was personally known to him and he was residing with him has
been died due to Jaindas. |

6. Ex-I.O SI Gul Razim Khan (retired) was summoned. He stated in his
statement that he was investigated the said case. Defaulter Constable Arsalan
No0.488 & Ihsanullah were found guilty.

7. Upon the enquiry finding by the then DSP/Legal Kohat, the then DPO, -
Kohat was issued Charge Sheet & Statement of Allegation No.7697-98/PA, dated
09.12.2014 and served upon him properly.

8. The alleged Constable Arsalan No.488 was dismissed from service due
to involvement in Case_FIR No.713 dated 04.12.2014 U/S 302/34 PPC PS City,
Kohat whsch rs gross mlsconduct on his part vide OB No.322 dated 13 04.2015,

9. = The defaulter Constable Arsalan No.488. ‘was ﬁled an appeal before the,
Servnce Tr|bunal Khyber Pakhtunkhwa Peshawar for his re-instatement in service.

¢

10;." ' In v:ew of the above discussion, statements recorded, the

-under5|gned came to the conclusnon that :

A Defauiter Constable Arsalan No 488 - was d[scharged due to the
lnvolvement in Case FIR No 713 dated 04.12.2014 U/S 302/34 PPC PS C1ty for his

h gross mrsconduct

B,». By |ssumg of Charge Sheet & Statement of allegatlon and recelved s
properly. o -




/

During cross examination the alleged Constabie ignorance about the
¢ vide FIR No.713 dated 04.12.2014 U/S 302/34 PPC PS City in which he was
farged. '
7D, The delinquent Constable was acquitted according to the Judgment of
/ Hon’ble Court of ASJ-1V, Kohat due to contradiction of the relevant statements.

E. —ACToTdIing to the 1.0 SI Gul Razim Khan (retired) the alleged Constable /\/
Arsalan No.488 was found guilty. ,

The defaulter Constable Arsalan No.488 was re-instated in Service by
W/DPO, Kohat vide Order Endst: No0.13641-45/PA, dated 27.12.2018 as per
Judgment of Service Tribunal.

G. The defaulter Constable Arsalan No.488 was enlisted on 26.05.2008
and he was dismissed from service by the then DPO, Kohat vide OB No.322 dated
13.04.2015,
H. As per source report, his society with geTKhawaja Sara brathe?e\

. —_—
I. “As per the then Enquiry Officer opinion/finding, the defaulter

Constable Arsalan being a member of disciplined force, used to visit the
place of Eunuch/Khawaja Sara which is also moral stigma”.

J. From the perusal of Service record of the delinquent Constable which
shows that he has habitual absentee.

K. I, was agreed with the above opinion/finding of the then Engquiry
Officer (DSP/Legal, Kohat). According to P.R Chapter-14 the Character of Police
Officer will be clean & crystal.

L. Due to above circumstances the alleged Constable Arsalan No.488 is
not fit for Police department, and it is suggested/requested to filed an appeal
against the Judgement of Service Tribunal Khyber Pakhtunkhwa Peshawar, if agree,
The decision of the Seniors will be final.

Enquiry report is submitted for kind perusal.

L5

(JEHANZER'KHAN) ~ |
/ SUPERINTENDENT OF POLICE
INVESTIGATION, Ko;@r

g
W/DPO KOHAT

rar ()
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: QY= ﬁo . OFFICE OF THE
, ++ DISTRICT POLICE OFFICER,
N ‘ KOHAT

Tel: 0922-9260116 Fax 9260125

vo/3& é& /PA dated Kohat the _faL?/Q/zoza

The Superintendent of Police,
Investigation Wing Kohat.

DENOVO DEPARTMENTAL ENQUIRY AGAINST EX-
FC ARSALAN NO. 488

Memo: -

Refer to W/IGP Peshawar office letter 'No..' 1715/E&l,
dated 18.02.2018. -

Charge Sheet alongw1th Statement of Allegations
against Ex-constable Arsalan No. 488 is sent herewfch for denove

departmental enquiry. The proceedlngs be complét d at the earliest and

for the perusal of Worthy IGP.

- {(Encl: 43 Pages)

b
%

DISTRICTPOLICE OFFICER,

KoRATE; 27
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Office of the
District Police Officer,

Kohat
Dated _&Z?j;?/zom
CHARGE SHEET.
1. I CAPT ® WAHID MEHMOOD, DISTRICT POLICE OFFICER,

HOHAT as competent authority, hereby charge you Constable Arsalan No. 488
Under Khyber Pakhtunkhwa, Police Rules, 1975 (Amendment 2014} as you
have committed the following illegal act.

You while in service was charged / arrested for the murder
of a transgender, vide FIR No. 713 dated 04.12.2014 u/s
302/34 PPC PS City.

2. | By reasons of the above, you appear to be guilty of
misconduct as defined in Rule 2 (iii) of Police Disciplinary Rules, 1975 and
have rendered yourself liable to all or any of the penalties explained in rule 04

of the said rules.

3. You are, therefore, required to submit your written

| btatement w1th1n 07days of Lhe receipt of thls Charge Sheet to the enql.ury -

officer, L ' ' A
You1 wr1tten defense if any should reach the Enqmry

Officer Wlthll‘l the spec1f1ed peuod fallmg which it Shall be presumed that you

have no defenee to put m and in that case ex- palte action shall be taken

' agamst you

- DISTRIC'I‘ ', ‘OLICE OFFICER

S KOHATW 2 // L a




Office of the
District Police Officer,
Kohat

No / '3:49’5 %}Pﬂl , | Dated 12?:—*_/;&/2018 |

DISCIPLINARY ACTION

1. I, CAPT ® WAHID MEHMOOD, DISTRICT POLICE OFFICER,
KOHAT as competent authority, am of the opinion that you Constable Arsalan
No 488 have rendered yourself liable to be proceeded against departmentally
under Khyber Pakhtunkhwa Police Rule 1975 (Amendment 2014) as you have
committed the following acts/omissions.

You whlle in service was charged / arrested for the murder
of a transgender, vide FIR No. 713 dated 04.12.2014 u/s
302/34 PPC PS City.

2. - For the purposé of scrutinizing the conduct of said accused
with reference to the above allegations_Mr. Jehanzeb Khan SP Investigation
Wing Kohat is appointed as enquiry officer. The enquiry officer shall in
accordance with provision of the Police Disciplinary Rule-1975, provide
reasonable opportunity of hearing to the accused official, record its findings
and make, within twenty five days of the receipt of this order,
recommendations as to punishment or other appropriate action agamst the
accused official. '

The accused official shall join the

_ : oceeding on the date,
time and place fixed by the enquiry officer. ‘

DISTRIC'PPOLICE OFFICER,

. , ' KOHAT&#L .
Nod DEGE Ly A, dated_ Y2 <[ Fh. /2018. // % L7//~2-

Copy of above is forwarded to:- _

1. Mr. Jehanzeb Khan SP Investigation Wing Kohat for denove
enquiry proceedings against the accused officer.

2. Accused official:- With the directions to appear before the Enquiry
officer, on the date, time and place fixed by the enquiry officer, for
the purpose of denove enquiry proceedings.

i



OFFICE OF THE
DISTRICT POLICE OFFICER,
KOHAT '
Tel: 0922-9260116 Fax 9260125

No /PA dated Kohatthe___/__ /2018

ORDER

In pursuance .of Judgment of Khyber Pakhtunkhwa " . : :
Serv1ce Trlbunal dated 16.10.2018 in service appeal No. 773/ 2016 and -

Inspector General of Police, Khyber Pakhtunkhwd le ter No. 1715/E&" I
dated 18,12.2018, You Constable Arsalan No. 488 is\hereby remst_at,ed_ .
in service only for the purpose of denove enquiry. | ' '

DISTRICT POLIC}

vNo’Bél// é/'{PA dated 2272 2018

_ the:
1. ‘Superintendent of Police Inves‘qiga,tion Wing K'ohat.. _
2. R.I/Pay Officer/Reader/SRC/OHC for necessary action. -

. Copy of above is submltted for favour of mformatlon to -



Phone: 091-9211947

Office of the Inspector General of Police
Khyber Pakhtunkhwa, Peshawar.

No. / /E&]1, dated Peshawar the /f /12/2018
/" To: The  District Police Officer,
/ Kohat.
/ Subject: DENOVE DEPARTMENTAL ENQUIRY AGAINST
/ EX-FC ARSALAN NO. 488
S Memo:
-/ -
v
% Please refer to your letter No. 2673/LB dated 10.12.2018, on the subject cited
above. ‘
!
2. Denovo departmental enquiry against Ex-FC Arsalan No. 488 may be conducted
through Mr. Jehanzeb Khan, SP/Investigation Kohat and final outcome be communicated to this office,
on or before 02.01.2019, before issuance of formal order, for the perusal of Worthy IGP.
3. Béing a court matter the proceedings shall be completed within the
limitation period to avoid further legal complications. .
(ASLAM NAWAZ)
- _AIG/C&E.
For Inspector General of Police
Khyber Pakhtunkhwa
" Peshawar
No. /{%’ ..,/; B&L .
Copy of above is forwarded for mformatlon to:-
1 The Reglonal Police Ofﬁcer Kohat
Jehanzeb Khan, SP/Investlgatlon Kohat
3.“ The‘P_SQ to IGP.
" w‘ Mo} ASLAMN
2, m/ Y o JC&E .
FJY . / _ c‘olk‘ﬂ f)‘ For Inspec‘torzGe.nera‘I of Police
: o S N - ‘ Q _~Khyber Pakhtunkhiwa,
: aoliog - (0 ~" . Peshawar
1Y M W LY :
1177
Briras 7 ~eg:strar*ﬁ"—-*:;:}__' -"—7'_1
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Phone: 091-9211947

Office of the Inspector General of Police
Khyber Pakhtunkhwa, Peshawar.

No. / /E&I, dated Peshawar the /f /12/2018
To: The  District Police Officer,
Kohat.
Subject: DENOVE DEPARTMENTAL ENQUIRY AGAINST

EX-FC ARSALAN NO. 488

Memo:

Please refer to your letter No. 2673/L.B dated 10.12.2018, on the subject cited
above.
2. Denovo departmental enquiry against Ex-FC Arsalan No. 488 may be conducted
through Mr. Jehanzeb Khan, SP/Investigation Kohat and final outcome be communicated to this office,
on or before 02.01.2019, before issuance of formal order, for the perusal of Worthy IGP.
3. Being a court matter the proceedings shall be completed within the

limitation period to avoid further legal complications.

(ASLAM NAWAZ)
AIG/C&E
For Inspector General of Police
Khyber Pakhtunkhwa,
Peshawar

No. /F/f ~18 [B&,

Copy of above is forwarded for information to:-
1. The Reglonal Police Officer, Kohat.
. Jehanzeb Khan, SP/Investi gation, Kohat.
3. The PSO to IGP.

W }ﬂ“o’: /ng%“%ﬁ%m’

For Inspector General of Police

\\/ v L \/‘/ @~ Khyber Pakhtunkhwa,
ot '1’ ?0“'“’ (0’/\’ . Peshawar
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4. The wh'cilfe case of pio cutlon ag

“the state l’!'](‘llt o*‘ cve'thness /\hm:, d Yar a/o Syecd Rahm an reccncled on

| .06.12. 9’) 4. cll]:d the circ:ums!"antial c-;vidences col‘;ected 'by the
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t, e s_.ULcd mat he lias 'Lppe'v-*cl be{me Lhe CO'LU.\. om) on cer Le.
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oers\'ml in pdm and ::soape fr or* thc place Orchnary course was Lhat if

hr- wrw pxcsum hc nmst have | nckcd the 11‘1_]ulcd person ’ll’ld taken oy

fo the: lhospltcu He wa% not %upposecl to run from’ Kohat to Tangi and

. nﬂt to: ionk back Lo 1115 :ulmu im . Tlna uneven ’\1’1d Lumatul al attxtudc
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‘-‘r\~ fF .:/ of Lhc 111]111 ed pcrson is shownm onlv a single fuc \Vlth charring marks.
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wléqﬁre shc‘t was made but &% per PW Ahmecl Yar two fire shots We1e A-

I add but it 1\,, not I\nown th'\L vheu}er"imjrh:,.the fireq were m'1c1c by the-

A

it
; . \f
: = ’ . ‘ | H b o el
P : L T,:Cusled Arsalan"of otherwis,.(._.f’“‘ [
i o : [ oL o S
! | | L e 14 A
Co ; b
P . HE ¢bm llamant Kamran that
L T A T i ,
RN TR A |
i - i . P -t H
| S R TE U
' N Lo . . b ) I
O D Yol b ' .
SN R IS R L




T e———

"o

oy

accused were ' having pistols pr not. The. accused lhsan was not.-

z;tttribu;tet:f thé.‘ﬁx:'c')le. of hévizqg -a":'_;i‘stol or makiﬁg ﬁfe but as iaer Ahrﬁed
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Since the conduct: 'nnd char actcr of °fa1 w1tness of pr osecutlon is
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