™
O
e,

21.07.2022

28.09.2022

.Counsel for appellant present.

Muhammad Adeel Butt, learned Additional Advocate
General for respondents present. '

File to come up alongwith connected Service Appeal

No.5800/2021 titled “Syed Anwar Shah Vs. Government of

Khyber Pakhtunkhwa” on 28.09.2022 before D.B.

V.o Sy

(Fareeha Paul) (Rozina Rehman)
Member(E) | Member (J)

Junior to counscl for the appellant present.

Nascer Ud Din Shah, lcarned Assistant Advocate
General alongwith Muhammad Shah, for respondents

present.

lile to comc up alongwith connected Scrvice
Appcal No. 5800/2021 titled “Syed Anwar Shah Vs.
Government of Khyber Pakhtunkhwa” on 14.12.2022
before D.13

(l“arc&a Pa'ul) (Rozina Re man)
Mcember (19) Mecember (J)
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Sti"pulated period pas{se_d reply not submitted.

15.09.2021 - Learned Addl, A.G be reminded about the omission
and for stbmission of reply/comments within extended

~ time of 10'days. e

Chaigfian

03;‘0.2.202'2' Due to retiremént,of the Worthy Ch'airman, the Tribunal
is defunct, therefore, case is adjourned to 16.05.2022 for the

same as before.

16.05.2022 - Junior of learned counsel for the appellant present. Mr.
Naseer ud Din Shah, Assistant Advocate General for the

respondents present..

File fo come up - alongwith connected Service Appeal
No.5800/202 titled “Syed Anwar Shah Vs. Education

Department” on 21.07.2022 before the D.B.

(Rozina Rehman) - (Salah-Ud-Din)

Member (J) ' Member (J)

Y et P - e TN

—_ P - - -~
- - e




02.08.2021 Counsel for the appellant present.  Preliminary

arguments heard.
After hearing the preliminary submissions of learned

counsel for the appellant, a question because due for
examination whether the condition of at least second
class Bachelor Degree provided in the notification dated
24.07.2014 setting down the method of recruitment  for
the positions in the said notification with particular
reference to the phrase “at least” used with the said
academic qualification apparently giving expression of
minimum; and in extension its effect when the education
is improved by acquirihg degree in 2" Division or above
in the higher examination. Obviously, the question
formulated above relates to in-terpretation of the policy
and the notification related therewith havihg prospect
even to prevent the litigation in future, if the question is
finally. settled by this Tribunal. Therefore, this appeal is
admitted for regular hearing.  The appellant is directed
to deposit security and process fee within 10 days.
Thereafter, notices be issued to the respondents for
submission of written reply/comments in office within 10
days after receipt of notices, positively. If the written
reply/comments are not submitted withivn the stipulated
time, or extension of time is not sought through written
application with sufficient cause, the office shall submit
the file with a report of non-compliance. File to come up
for arguments on 28.09.2021 before the D.B.

Chafrthan
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S.No. |

Form- A

FORM OF ORDER SHEET

Court of
Case No.- <8 OZ i /2021
e A
Date of order Order or other proceedings with signature of judge
proceecings
2 3
07/06/2021 The appeal resubmitted today by Mr. Noor Muhammad Khattak

Advocate may be entered in the Institution Register and put to the Worthy
Chairman for proper order please. .
REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to be put

up there on O’)«/Ogl 2

CHAIRMAN
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~The appeal of Mst. Shazia SCT GGHS District Kurram Parachinar received today i.e. on
28.05.2021 is incomplete on the following score which is returned to the counsel for the

apbéllant for completion and resubmission within 15 days.

1- Copy of impugned order is not attached with the appeal which may be placed on it.
. 2- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974.
3- Annexures-B & D of the appeal are illegible which may be replaced by legible/better
one.
-4- Annexures of the appeal may be attested.
5- Appeal has not been flagged/marked with annexures marks.
6- Seven mdre copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No. G,H;,l /ST,

Dt.(gé / 'Q S /2021

REGISTRAR '

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
» ’ PESHAWAR.
Mr.Noor Muhammad Khattak Adv.Pesh.

A
e [ >

)



\g BEFORE THE KHYBER PAKHITUNKHWA SERVICE TRIBUNAL

_

PESHAWAR
7 ¢
“appeaLNO. S B0E 202
SHAZIA VS EDUCATION DEPTT:
INDEX
S.NO. DOCUMENTS ANNEXURE PAGE
1. | Memo of appeal 1- 3
2. Academics documents A -1/
3. Impugned notification dt:| . B
24.07.2014 r 12- 17
4. Judgment dt: 28.01.2016 &| @ C&D
05.04.2016 1% 26
5. Notification E 1S
6. Departmental appeal F PES
11. |Vakalatnama = | e 27

APPELLANT

THROUGH: -

NOOR MOHAMMAD KHATTAK
| ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

APPEAL NO 12021 PP o §826
Mrs. Shazia, SCT (BPS-16),
GGHS Parachinar, District KUrram vueecesseserscesesesassnseses APPELLANT
VERSUS

The Secretary Elementary & Secondary Education
Department, Khyber Pakhtunkhwa Peshawar.

The  Secretary  Establishment Department, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar. | |

The Director Elementary & Secondary Education Department,
Khyber Pakhtunkhwa Peshawar.

The District Education Officer, (male) District Kurram.

.......................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE INACTION OF THE RESPONDENTS BY NOT
CONSIDERING THE APPELLANT FOR PROMOTION TO
THE POST OF S.S.T (BPS-16) ON THE BASIS HAVING
BACHELOR DEGREE IN 3R° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.7.2014 WHEREBY
THE CONDITION OF BACHELOR 2"° DIVISION HAS
BEEN INSERTED IN SERIAL NO.1B, COLUMN NO.3(i) OF
THE TABLE AND AGAINST NOT TAKING ACTION ON

ﬁfledm_day DEPARTMENTAL _APPEAL OF APPELLANT _WITHIN

22|57} >

STATUTORY PERIOD OF NINTY DAYS

.r"
PRAYER:

That on acceptance of this appeal the impugned service
Rules dated 24.7.2014 may kindly be modified to the
extent that the condition of Second Division/Class be
expunged/deleted from Column No.3 (i), serial No.1B of
the table and the respondents may kindly be directed to
consider the appellant for promotion to the post of
Secondary School Teacher (BPS-16) from the date when
his Colleagues and junior colleagues were promoted
with all consequential back benefits including seniority.
Any other remedy which this august Tribunal deems fit
that may also be awarded in favour of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise on the present appeal are as
under:




That appellant was initially appointed as certified teacher
and later on promoted to SCT and right from appointment
till date the appellant is serving the respondents department
quite efficiently and of to the entire satisfaction of his
superiors.

That appellant is higher qualified having B.ed & islamyat
with second division. Copy of academics documents are
attached as annNeXUre..ciiiciriissiiieiiarnrateeninieerserersesssnsees A.

That it is pertinent to mention here that the respondents
issued the impugned notification dated 24/07/2014 whereby
the post of secondary school teacher was restructured and
20 % promotion quota to the aforementioned post was
reserved for certified Teacher. That according to the said
notification required qualification for initial recruitment as
well as promotion was mentioned as second class bachelor

degree. Copy of impugned notification dated 24/07/2014 is
Attached aS @NNEXUI . iuiiuiinirsrserasinsensaseereresensasessarenrans B.

That it is pertinent to mention here that the respondents
denied promotion to some colleagues of the appellant to the
post of SST due to having third class bachelor degree. That
feeling aggrieved some colleagues filed writ petitions which
were allowed in favor of petitioners vide judgment dated
05/04/2016 and 28/01/2016 and consequently they were
promoted to the post of SST. Copies of the judgments dated

28/1/2016 and 05/04/2016 are attached as
AN XU N s sunensssnnttusntacnnnesnssnnnsessnnssssnsnsssssnnssenns C&D.

That it is worth mentioning that appellant was also denied
promotion due to having third class bachelor degree despite

the fact that appellant is having second division in higher
qualification i.e. master in Islamyat and B.ed.

That appellant being a similar placed employee approached
the respondents to extend him the benefits of above
mentioned judgments, but still in vain.

That it is also pertinent to mention that establishment
department issued a notification dated 15/12/2011 whereby
amendment has been made in PMS rules 2007 by providing
that a candidate who has obtain 3™ division in bachelor
degree will be eligible for the examination in cases where
he/she has obtained a higher division in Master’s degree.
Copy of notification is attached as annexure .....eu........... E.

That appellant feeling aggrieved filed Departmental appeal
before the appellate authority but of no avail. Copy of the
departmental appeal is attached as annexure



O-

That feeling aggrieved and having no other remedy the
appellant filed the instant appeal on the following grounds
amongst the others.

GROUNDS:

A-

Dated:

That the impugned notification dated 24/07/2014 to the
extent of second class bachelor degree for promotion is
against the law facts and judgment of Peshawar high court,
hence not tenable and liable to be modified and the words
second class be expunged only for promotion purpose.

That the petitioner has not been treated in accordance with
law and rules by the respondent Department on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That appellant is entitied to be promoted to the post of SST
from due date in light of judgments of Peshawar high court

by attracting principle of consistency as mentioned in 2009
SCMR 1.

That appellant has second division in higher qualification i.e

master and entitle to be promoted from due date in light of
notification dated 15/12/2011.

That as per sedction-9 of the Civil servant Act, 1973 read
with rule 7 of the appointment, promotion and transfer rules,

1989 the appellant is fully entitle for promotion to the post
of SST (BPS-16).

That appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

2021

APPELLANT

SHAZIA

THROUGH:
NOOR MOHA@@KD KHATTAK
C

ADVQCATES
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
' ' PESHAWAR

SHAZIA VS EDUCATION DEPTT: & OTHERS

AFFIDAVIT

Stated on oath that the contents ofvthe accompanying service
appeal are correct to best of my knowledge and belief and nothing
has been concealed from this Honorable Service Tribunal.

e

DEPONENT

CERTIFICATE:

Certify that no earlier service appeal has been filed
by the appellant in the instant matter before this Honorable Service

Tribunal. 6
CERTIFICATION
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..........

Has nbtained the Degree of

Bachelor of Education

...............................................................................................................................

/W'

) [ 4 ) e g .
Controller of Examinations

..... e LT

_qu%affamhah December 6 ,2005




. Note: This DMC is issued, errors and omissions excepted, as a NOTICE

Book Mo.

DETAILED MARKS CERTIFICATE

Shazia
This is to certify that

Sen/Daughter of __FagirHassan

\URK(E)676-2002 Freas
AURK(?)67. 2002 ; Roll No.

Registration No

has passed Bachelor of Education Annual/SFRFERE Examination
held in Septeber 20 EL in mf_‘i.dm..__mm Division and ohiained mj‘.?..g.—_.»w marks.
. The Marks obtained in each subject are given below:- :
Papers | SUBJECTS Obiained | Stagte
' COMPULSORY SUBJECTS
1 Philosophy & History of Bucation ) T00
14 Bducationsl Psychology 45 100
o School Administration [ 105
v i. Islamiyat ii. Pakistsn i, Kashmir Stadies 55 100
v Urdu Language-é: Literature ii. English Language & Literature 41 100
ELECIM SUBJECTS |
VI-VI Teaching of Istamic Studies 104 200
VIVID Teaching of Pakiswan Stadies S I —7)
T Mme.a,"'s‘;ui um,: rart-ii} T78 200
TOTAL: | 628 1100

Lonly. Anentry appearing in
it does not in itself confer arry right

or privilege independently 10 the grant of a pmpere‘gﬁ
Certificate / Degree which will be issued under the Regulations in due course. ae" e
P IZCHRN A
13th of Fébruary, 2004 o ORIt
Muzaffarabad, the............ g

s A &!"’11:«‘\{"
S LRy 3@ ot il L
(., T v B Q}" béa‘ ﬁ“q 3 ¥

Prepared by ...

s DY. CONTROLLER OF EXAI\’{ﬁ&AﬁONS
for "

Checked by e CONTROLLER OF EXAMINATIONS



Serial No. ____]__Q__l_l.g 6

Certified that M. [ Ms. SHAZIA

Son | Daughter of FAQIR HASSAN

Registvation No : g5 AKM 0491 Rotl No: S477074

/moing'comptefeb the yrucﬂ'éeb requirements in semester

Autumn 2007

is awarded the degree of:

Bachelor nf Arts

(Group General)

He/She has secured__ P2 % mavks and has been placedin B grade.

. 0\ o
Qﬁj ‘2’3 S ‘:\\3390{ .
LV e &

- A4
sa‘ (gl e o

A e
€, VY a0
ol
_ . _
44 FEET AN
F e %\.' (‘(‘:”.
. 5 / r-:-"- y r,-—}\
CONTROLLER OF EXAMINATIONS - O I ViICE-CHANCELLOR

C!(/ m,~ [ . e

Kch LR
\Q/ e . ‘)"

Septmber 02, 2008 ~mt.

| _ / =
ISLAMABAD. DATED: il 08 2008, 1| )| \

-— e

Result declared on:

_THIE DEBREE IS TO BE READ IN COMNJUNETION WITH THE TRANSCRIPT, ISSUED SEPARATELY

e T el e . . . . a0
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| QORI .
" , PROVISIONAL RESULT CARD
Name . SHAZIA : . )}  Roll No. 5477071
> . .. Fathers’sName = FAQIR HASSAN . O Registration No. {GAKMO451
Address - FLAT NO, 5-NASIR PLAZA ZERAN Final Semester 4T~ 2007
. ey s ROAD FARACHINAR '
... Xensi WORRAM AGENCY
Distict.  upRRAM AGENCY , e
has successfully completed  BACHELOR OF ARTS
- {GENERAL GROUP)
] . The detail of passed courses are as-under:
| Course : . Marks
- Semester -  Code o Title of Course Maximum | Obtained
AUT- 081 04141 ISLAMIAT (C} LGO 59
I -t AUT— 05| 04351 ENGLIZH ' 100 S8
CAUT— 05| 0417 PAKISTAN STUDIES(C) 100 &2
B e " '
BRR- Q&) 0422 ORGANIZING LIBRARY REBOURSES 100 &)
~ | SPR- 06| 0404] URDU 10C 5é
AUT~ O&| 0423 LIBRARY BERVICES 100 &
| auT- 0s| 0419| EDUcATION . 100 | &4
. AUT~ 07| 0430| PRINCIPLES qg,j@uRQfLism | 100 &%
A
AUT—- Q7] 0407| HISTORY OFYMODERN MUSLIM WORLD 100 &5
-t
CREDITS: 8 p '
B ‘ Total Marks / Obtained 799 /560
< Result I?ecla:efi on BEFTEMBER 02, ?C’OS Percentage / Grade &2 B
Dateofissee ° SEPTEMBER 11, 2008 / ] .
- N v : v _.,‘ZM""'
v%;iﬁﬁ?im" . ' . Controller of Examinations
415 Tesuit card is issued provisionally, errars and omission excepted, as a notice.only. An ing inthi ;
t odpriv D 0 1€ L > ONly. Any entry appearing in this card does not itself confer
- g%ﬁﬂ?;ﬁﬁ?éﬁ%ﬁg}gzﬁ;ﬁ grant of cemﬁ;a;e_/degree/d:ploma, which will be issued under the rules/regulations on the basis ofﬁi



)

e
"%,

N\

7

L
\i OFFICE OF THE PRINCIPAL GGHS PRACHINAR TRIBAL DISTRICT KURRAM.

SERVICE CERTIFICATE

Certified that Mrs. Shazia D/O Faqir Hassan has been serving in

Education Department as SCT since 26.09.1998 at Govt: Girls High School Parachinar District

Kurram.

““—_—’.Sém
Principal =
GGHS Parachinar
District Kurram.
EF’E‘?EN{‘H} SNE

GG Parge hinag
District Kurram %



| .GOVERNMENT OF KHYBER PAKHTUNKHWA ELEMENTARY & =
SECONDARY EDUCATION DEPARTMENT '

Peshawar ,dated the 24™ july ,2014 .
NOTIFICATION:-

NO.SO(PE)4-S/SSRC/Meeting/ZOB/Teaching cadre:-in pursuance of the provision contained in
sub rule (2) of rule 3 of the Khyber Pakhtunkhwa civil servants’ (appointment ,promotion and
transfer)rules, 1989,the elementary & secondary education department in consultation with -
the establishment department and the finance department hereby direct that in this
department ‘s notification NO.SO(G)S&LD/1-28/2003/VOL-Il dated ,09.04.2004,notification
NO.SO(G)s&L/1-69/06/VOL-1/DPE/LIB  dated 13.11.2003and  notification NO.SO(PE)4-

5/SSRC/meeting/2012/teaching cadre,dated,13.11.2012,the following further amendments shal
be rhade, snamely:

AMENDMENTS
IN THE APPENDEX,-
(i) Serial no.1shall be renumbered as 1b and before serial no.1b, as so renumbered
‘ ;the following new entries shall be inserted in respective columns, namely:
1] 2 3 4 5
“1 | Subject l. at last second class master's | 23to (a)fifty percent by promotion
specialist | degree or four years BS degree in 35 .on the basis of _
(BPS-17) | the relevant subject; and years | seniority-cum-fitness, for the
ii. Bachelor of education or relevant subject from the
master of education (industrial amongst the secondary
art or business education) or schoolteacher (BP-16).with at

M.A  education or equivalent

least five years service as such
from a recognized university

and having qualification
mentioned in column No.3
Note:- if no suitable candidate
is available in the relevant
subject the post falling in their -
promotion quota shail-be filled
' by initial recruitment ; and |

| . (b) fifty percent by initial
recruitment




>

/_\f“‘
e

.
7 i
A

1A | Director | At least second class master's | 22-35 (a) Fifty percent by
physical | degree in physical education| years promotion, on the

educatio | from a recognized university
n (BPS-
17)

basis of seniority-cum-
fitness, from amongst
senior physical
education teachers
(BPS-16), with at least
five years service as
senior physical
education teacher and
having qualification
mentioned in column
No. 3:

Provided that if no
suitable person is
available from amongst
senior physical is
education teachers for
promotion then the
post shall be filed by
promotion, on the
basis of seniority-cum-
fitness from amongst
the physical education
teachers, with at least
five years service as
such and having
gualification
mentioned in column
No.3 '

Note:- If no suitable
candidate is available is
available in the
relevant cadres of the
above teachers the
post falling in their’
promotion quota shall
be filled by initial

. recruitment and

Fifty percent by initial
recruitment and




X

ey g € @M . t,;lg e
Sy s
';(ii)v Against serial No 1B as so renumbered for the existing entries, the
~ following shall be substituted in respective columns,
112 3 4 5 |
1B | Secondary 1. At least second class |21 to 1. Seventy five
school bachelor degree’s | 35 percent by
teacher form a recognized | years. promotion on the
(BPS-16) university on - need

basis from the
following groups with
two subject
(a) (Chemistry, botany or
zoology).
Or
(b) (physics, maths ‘A” OR
“B" or statistics
Or
() (humanities and the
equivalent groups at
degree level with
English as compulsory
subject:
And
ii. bachelor of education
or - master of education
industrial Art Or Business
Education) OR M.A education
or equivalent qualification
from a recognized university.

basis of the
seniority-cum-
fitness from the
district concern in
the following
manner.

(a) Forty percent from
amongst the senior
certified  teachers
BPS-16 with at least
five years service as

senior certified
teacher and
certified  teachers
and having
qualification

mentioned in
column No.3

Provide that if no
suitable  candidate
. is available from
- amongst senior

certified  teachers
from promotion

then the past shall
be filled by
promotion, on the
basis of seniority-
cum-fitness,  from
amongst  teacher
with at least  five
years service ' as
such and having
qualification

mentioned ~in
column No.3




¥

Boller oY

(D &

(b)Four percent form
amongst the senior
driving masters
(BPS-16) with at
least five vyears
service as senior
driving masters and
driving masters and
having qualification
mention in column
No.3

Provided that no
suitable candidate
is available from
amongst senior
Drawing Masters for
promotion then the
past shell be filled
by promotion on
the basis . of
seniority-cum-
fitness from
amongst  drawing
masters  with at|
least five years
service as such and
having qualification
in column No.3

(c) Four percent
amongst the senior
Arabic teachers

(BPS-16) with at
least -five years as

senior - arabic
teachers and Arabic
teacher, and
qualification
mentioned i
column No.3

(d) Four percernt from
amongst the senior
theology teachers
(BPS-16) with at

least five vyears




783

C

service as senior
theology teachers

and theology
teachers and having
qualification
mentioned in
column No.
3

Provided that if
no suitable
candidate is
available from
amongst senior

theology teachers
for promotion then
the post shall be
filled by promotion,
on the basis of
seniority-cum-

fitness from
amongst  theology
teachers with at
least five years
service as such and
having qualification
mentioned in
column No.3

(e) Three percent from

amongst the senior
qaris (BPS-16), with
at least five years
service as senior
gari and qari and
having qualification
mentioned in
column No3
Provided that if
no suitable
candidate as
available - from
amongst the senior
qaris then the past
shall be filled by

_promotion, on the




. i o e e

-basis of seniority-

cum-fitness,  from
qaaris at least five
Ye€ars service as.
such and having

qualification
mentioned in
column No .3

(f) Twenty percent

from amongst the
primary school if
teachers (BPS-16)
With at least seven
years service as
primary schoo! head
teachers and senior
primary school
teacher and primary
school and having
qualification
mentioned in
column No.3
Provided that if no
available candidate
is available from
amongst.

SECRETARY TO GOVERNMENT OF KHAYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT
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st : of coen No & date:
i The Secretary to Governnmenl of Khyber pakhiimbkhwa, Establishiment and Administration Depurtment Peshawar.
o The Secretary to Governmenl of Khyber Pakhnumkhwa, Finance Department Peshawvar. : :

4. The Secretary to Government of Khyber Pakhitunkhwa, Law Department Peshawar

q. The Seeretary Khyber Pakhtunkhwa, Public Service Comntission Peshawar.

5. The Accountant General Khyber Pakhtunkhwa Peshawar. .
- 6. The Director, Elementary and Secondary Education Depar
The Direetor of ducation (IFATA) Peshawar.

8. The Director, Curriculum and Teacher-Educalion K

The Directoir, (PITIE) Khyber Pakhtunkhwa Peshawur,
e Director, ESRU Elementary and Secondary Education Department Khyher Pak

Manager Government Printing Press Khyber Pakhnnkhwa Peshawar.

v The Deputy Divector, FALS (SSSE) Department Khyber Pakhiunkha Peshioear.
po AN District Fducation Officer (M&1) i Khyher Pk ik o,

1. Al District Accounl Officer in Khyber pakhitunkhowa.

15. All Agency rducation Officer in IFA TA

16, All Agency Aceounl Officerin FATA.

1. S Lo Gooernor Khiyher Pakhtunkinwa. Peshawar.

18 1S 1o Chief Mintster Khyber Pokhiunbhuoa. Pesharoar.
ra. 'S (o Chief Seerelary Khyher Pakhtunklnoa. P'eshanear.
Ao S (o Mindster E&SE Rhber: Pakhiunklnea, Peshavear.
Tnglier Pakhtunkhion. ['eshanar.

tment Khyber Pakhiunknoa Peshawar. _

I;yl.r('-r' Pakhtunkhuwa Abhottabad.

litunkhwa Peshawar

cr IS 1o Secretary QSR

i baster file .

. (ZAMIN KHAN I\*IOWI{\NI)_)" -
SECTION OFFICER-{PRIMARY)
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FOR 0"? ORDER SHEET

1

- “or . other
| proceedings

Date of order \ Order or other proceedmos with Slgnature of Judge(s)

\

(D

@

(2870172016

\

| W.P No. 73-B- 2014

Present: Mr, Alt Jan Khan advocate for petmoner N

instant - Constitutional petition under Article 199 ~of the
Constitution of Islamic Republic of Pakistan 1973, seeks

| consider h1m for'promotion in the post of 85T'in BPS-16 in
view of the Departmental Promotion Committee meeting

held on 18.01. 2014

We ‘have heard learned counsel for the petmoner and |

| gone through the avallable record of the case.

" 3. Perusal of record transprres that the petitioner has passed

BA in third division while as per Notification beanng No.
SO(INS/SSR(Y)IIL, ~ dated  18.1.2011, the

: rmmmum

Class Bachelor’s degree or MA in Education or Bachelor’s
| Degree in Education. The record further shows that the

petitioner has also passed M.Ed during the year 2000 in -
| second division and M.A Hrstory and Pak Study during the

session 2003 in second division and M.A. History and Pak
Study during the session 2003 in second division.

14, In wake of the above, we direct the respondents to'
| consider. the petitioner for promotion to the post of SST|

(BPS-16) in the next Departmental Promotion Committee

| Study coupled with M.ED qualifications. The writ petmon
is disposed of i in the above terms:

. | ANNOUNCED

128.01.2016

MUEAMMAD '«GHAZ’LANFAR KHAN (0):-  The
petitioner namely Mumtaz Khan'S$/O Guli Jan, through the.

irssuance of directions to the respondents/department to |

qualifications for the post of SST (BPS-16) are Second

meeting on the ‘basis of his degree in MA. History and Pak |-
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Judgment Sheet 20 ke 24
- IN THE PESHAWAR HIGH COURT, ABBOTTABAD BENCH
JUDICAIAL DEPARTMENT
Write Petition No. 1014:A/2015
JUDGMENT |

Date of hearing: | 05.04.2016

| Petitioher:

Mohammad bari_by for Abdul sohail Advocate

IKRAMULLAH KHAN, J.- Through the 'instant Writ petition under

Article 199 of the Islamic Republic of Pakistan, 1973 the petitioner sedeks
declaration to the effect that the act of respondent No.03 Whereby the
promotion notification dated 28-10-2014 was withdrawn vide impugned
notification dated 24-04-2014 on the ground of having qualification of B.Sc
(3" division) is illegal and without lawful" authority and against the
judgment of this court passed in W.P.N0.58-B of 2014.

2. .. In essence, the petitioner was Initially appointed as Certified

Teééﬁef 4ahd": as per entitlement, later on promoted to the post of Senior
Certified Teacher (BPS-16) vide notification dated 28.10 2014 where after

after performing his duties to- the satisfaction
on 24-04-204-15 respondent No.03 has passe
and, as such, the promotion order of the petit
ground of ‘having B.Sc in third division.
3.
same, averring therein that through petitioner was promoted to the post of
SST ,‘v}i‘c;e notification dated. 28-10-2014 by respondent No.2 but on
scrutinizing his qualification documents, it was found that petitioner was
not j‘eli_giblfe for promotion to the post of SST being B.Sc third divisioner,
hence, his promotion order was de-notified by the Director Elementary and
'S_fec'oh‘dvz_a’ry Education Khyber Pakhtunkhwa Peshawar and on the direction
Of Director the promotion order of the
impugned notification dated 24.04.2015.

4.

of his competent authority,
d the impugned notification
ioner was withdrawn on the

| It has further been averred in the comments that
promotion order of the petitioner was withdrawn on the ground of B.Sc
third division and it was done in light of policy circulated vide Notification
NO.SO(PE)4-5/SSRC/meeting/ 2013 teaching cadre dated 24.7.2014
2gcording to. which the method of recruitment fo SST was specified with a

S O

the petitioner assumed the charge of the said post on 30-10-2014 and

Comments were called from respondent No.03 who filed the

petitioner was withdrawn vide

.




e

void in its judgment dated 4.6.2015 and the case of the petitioner is on
better footing for the reason that in the referred judgment the petitioner
had not been appointed but:so far as the case of the petitioner is
concerned, he was duly promoted rather received its benefits from

28.10.2014 to 24.4.2015 and thus, the impugned order is illegal, without
lawful authority and jurisdiction. |

7. Admittedly, the petitioner was dul
of 28.10.2014 aft

Case/PERs.

8.7 now:the question for the termination before this court would be that
when the petitioner actually performed his duties on the promoted post
and that two for six long moths then who_ the. respondent No.3 could
withdrawn earlier promotion order on the pretext of having B.Sc third

Y promoted to the post in questioh

division. :. .

8. it appears form the record that a division bench of this had already

declared: the: condition of having third. division as null and void in its
Judgment .«dated 4.6.2015 which fact has also . been affirmed by the
respondént:No.3 in his comments by stating that they were not-aware of
that'judgment at the time of withdrawal of the impugned promotion of the
petitioner and when the case of the present of the petitioner is at per with
date-of the petitioner there rather on better footing because the petitioner
wasrhOt%Omly promoted to post in question but he performed his duties for
six":long: moenths and received its benefits, the impugned past by
respondent NO.3 is required set at naught. '

9.. itisalso avail settle principal of law that once benefit is granted to a
Civil servant, cannot be take in back from him and, if so very stringent from
reasons are required for the same, which are not available in the case in
hand more so, when the promotion order of the similarly placed teacher
having B.Sc third division have not been s far withdrawn which is clearly
violation of article 25 of the constitution of Pakistan. | |

1;@: .+ .for the reasons mentionéd above, this petitioner is'accepted and the

impugpgd notification dated 24.4.2015 issued by respondent No.3 whereby

the promotion order the petitioner was withdrawal is declared to be

ML T Ty

er the departmental promotion committee evaluated his |
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“without lawful authority and,
28.10.2014 is hereby restored.

' Announced.

05.04.2016

w

as such the promotion notification dated
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BETTER C@PY OF PAGE- 3

GOVERNMENT OF KHYBER PAM—ITUNKHWA
ESTABLISHMEN’I DEPARTMENT
Dated Peshawar the December 15 of 4011

"-—-—__._____“

e powers conferred by Sectxon 26 of the

73 (Khyber: Pakhmnkhwa Act No.XVIII of
Pakhtunkhwa is pleased to direct that in the

‘ Khyber ‘Pakhtunkhwa le Servants- Act, 19

1973), the Chief aMD INISTER OF THE Khyber
,I\hyber Pakhtunichwa Provincial Mana

gement Service Rules 2007 the followmg further‘
amendment shai} be mad= namely:

-"AMENDMENT e -

In. Schedule I

: replaced by colon and therea‘ter that. followmg plovxso shall be added, namely: .

azainst St. No. 1, in Column No.3; the full stop- appeanng at the end shall be

S ! “Prov1ded that a (.and1date who has obtained a 3' Dmsxon or D-Grade in Bachelor’s '

R Degree will be ehglble for the- exammatlon n caseS where 11e/she h
- %i)wxsmn in Master s Degree :

as obtamed a higher

~ CHIEF SECRETARY
- KHYBER PAKHTUNKHWA
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Subject:

Dated: 30.01.2021

. . |

. i f
v—‘é. F |‘ - ’,‘:

‘ / X < ‘ .

The Sécretary.
E&SE Departrent.
Khyber Pakhtunkhwa, Peshawar

'DEPARTMENTAL APPEAL AGAINST THE INACTION OF THE

RESPONDENTS BY NOT CONSIDERING THE APPELLANT FOR
PROMOTION TO THE POST OF SST (BPS-16) ON THE BASIS OF
HAVING BACHELOR DEGREE IN 3*° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.07.2014 WHEREBY THE
CONDITION OF BACHELOR 2"° DIVISION HAS BEEN INSERTED
IN SERIAL NO.1B, COLUMN NO.3(i) OF THE TABLE.

i ' Respected Sir,

With due respect it 1s stated ihat I was initially appointed as Certified

School Teacher in the respondent Department and right from the date of my
1™ appointment 1 am pecforming my duties quite efficiently and up to the
entire satisfaction of his superiors. During service, later on [ was promoted to
the post of SCT. That 1 have the higher qualification of Master in Arts and
B.ed in 2" Division but the authorities issued the impugned Notification
dated 24.07.2014 whereby the post of SST was restricted and 20% promotion
quota to the aforemgntioned post was reserved for Certified Teachers. That
according to the said Notification required qualification for initial recruitment
as well as promotiod was mentioned as second class bachelor degree. That
the concerned authority denied promotion of my some colleagues to the post
of SST due to having third class bachelor degree. They were feeling
aggrieved filed writ petitions which were allowed in favor of petitioners vide
judgment dated 05.04.2016 and 28:01.2016 and consequently they were.
promoted to the post' of SST. That I was also denied from promotion due to
having third class bachelor degree despite the fact that | am having second
division:in higher qualification of Master in education. That being a similar
placed emp@yer approached the concerned a‘lfhomy to extend the same
benefit of the above mentioned judgments but in vain. That the establishment
Departnient issued a Notification dated 15.12.2011 whereby amendment has
been made in PMS rules 2007 by providing that a candidate who has obtain
3" division in bachelor degree will be eligible for the.examirmtion in. cases
where he/she has cbtained a higher division in Master’s degree. That feeling

aggrieved from the inaction vf Tlu COncemed authority by not considering me .

for promotion te the post of SST (BPS 16) filed the instant Deputmental
appeal befole your good self.

It is therefore, most humbl navcd that on acceptance of this
Dupanmem appeal 1 may very kindly be considered for promotion to the post
of SST (BPS-16) from the date when my colleagues and junior colleagues
were promoted with all cumequential'-beneﬂts including seniority. Any other
remedy - which your good selt deems fit thar may also be awarded in my
tavor. '

- APPLIC ANT

x}hxk&/xcx T{BPS-15).

GGHS Parachinar, District Kurram

'




VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
OF 2021

(APPELLANT)

hon.a (PLAINTIFF)
__/ (PETITIONER)

VERSUS

(RESPONDENT)

Leab e De'P{‘IL (DEFENDANT)

I/We hozren

Do hereby appoint and constiuvte NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. / /2021 .
Sharia She
CLIENT
AC ED
NOOR MOH MAD KHATTAK

VN
KAMRAN KHAN

A~
AFRASIAB KH%ESW;%R
Al
HAIDER ALI
ADVOCATES
OFFICE:
Flat No.4, 2" Floor, Juma Khan
Plaza, near FATA Secretariat,

Warsak Road, Peshawar.
Mobile N0.0345-9383141
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BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR .

Service Appeal No. 5808/2021.

Mst. Shazia... ............. heceeeenesaseessetsesnerneuasRennrnsttsasRRsoutasnansanes Appellant.
Versus
Secretary E & SE Khyber Pakhtunkhwa & others.................... Respondents
INDEX
S. NO Description of Documents | Annexure |Pages
1 Comments / Affidavit | ------- 1-3
2 Promotion Policy 2014 A 4-10

-

_

District Education Offie
_ ffic
(Male) Distt; Kurram)g'r



BEFORE THE HONORA@ERVICE TRIBUNAL PESHAWAR .

Service Appeal No. 5808/2021.
[T 3 ] 4 - A T Y PP PRI Appellant.
Versus

Secretary E & SE Khyber Pakhtunkhwa & others.................... Respondents

Comments on behalf of Respondent No)j4& S 3,

Preliminary objections.

That the appellant has got no cause of action, locus standi to file the instant

appeal.

That the appellant has not come to this Tribunal with clean hands.

That the appeal i.s not maintainable in the present form.

Th.at the appellant is estopped by his own conduct to bring the instant appeal.

That the appeal is badly time barred as there is no record of the appeal of the

appellant in the Respondent Department.

That the appellant has concealed material facts from the Honorable Service

Tribunal.

That the appellant is lacking the prescribed qualification i.e “At least second class
Bachelor's Degrees from a recognized University on need basis from the
Humanities and other equilant groups at degree level with English as
Compulsory Subject” and Bachelor of Education or Master of Education
(Industrial Art or Business Education) or M.A Education or equilant qualification
from a recognized University, however, the appellant has third division and not

eligible for promotion under the in-vogUe Rules / policy.

ON FACTS.
That para-1 pertains to record, hence no further comments.
That para-2 pertains to record, hence no further comments.

That para-3 is correct to the extent (40%) forty percent promotion quota was
reserved out of (75 %) seventy five percent for promotion to the post of SST from
the eligible SCT /CT Teacher, policy attached as (Annex-A).

That the appellant is misleading this Honorable Tribunal and exerting illegal
pressure through instant appeal. The Respondent Department is bound to abide
by the Rules / Policy In-vogue, the policy dated 24-7-2014 for promotion to the
post of SST General is reproduced herein.
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]
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5.

—

| ‘At Ieast °econd cnss Bachelor's Degrees from a recognized Unrvelsrty on need

basis from the Hurnanltles and other equivalent qualification at degree level with

English as Gompuilsory-Subject” and

i L '
R YR

Bachelor of Educati'on vor Master" of Education (lndustrial Art or Business
Education) or M.A Education or equivalent qualification from a recoghized
University, attached as (Annex-A). '

In view of the sard polrcy, the appellant is with third drvrsron so he is not elrgrble

for 'promotlon. ' _ ;

That the appellant is not eligible as he has not fulfilling required criteria, i.e having

third division in Baﬁhelor degree.

That the appellarr 'is not eligible as he does not fulfill the required criteria as
mentroned abovc Furthermore there is no appeal of the appellant in the

Respondent Department.

That v»detail repl_y' has already been submitted under para-4 above while the
RespOndent Department has its_own Rules/ policy for promotion and induction,

which is attached as (Annex-A).

That the vappellant‘is not eligible as he has not fulfilling required criteria, i.e for

having third division in bachelor degree, so he is not entitle / eligible under the in-

" vogue policy / ri tﬁs ‘Furthermore, there is no appea! of the appellant in the

Respondent Dep tment
Legal, the respondent also submits on following grounds inter alia.

GROUNDS

»

Incorrect and denied, the appellant is exerting illegal pressure on .the

respondent department through instant appeal and the responded department
has acted according to the Rules / Policy.
Incorrect and denied the respondent department did not violate Article 4 & 25

of the constltutrcn of Islamrc Republlc of Pakistan 1973 and has been acted

accordrng to the ules and policy.
: it ,

Incorrect and dmed the Respondent Department is bound to abide by the law /

-rules and poticy, as elucidated above that the appellant was not eligible for

promotion under the Rules / policy.




@

incorrect and denied, detail reply has alread
incorrect and Q===

y been submitted above under para

4 above on'facts.

Incorrect and denied, detail reply has already b

4 on facts above.

een submitted above under para

‘ ble Tribunal
Legal, Respondent Department also seek permission of this Honora

to produce additional grounds at time of hearing.

Prayer:
Therefore, it is humbly requested that this Honorable Service Tribunal may
graciously be pleased to dismiss the instant appeal in favor of the Respondent

Department.

L%

Director E & SE
Khyber Pakhtunkhwa
(Respondent No/4)

PV [P - Y

anp—

District Education Officer
District Kurram _
(Respondent No.;‘?j-..-)%

AFFIDAVIT

i Mr. Abbas Khan District Education Officer District Kurram do hereby
solemnly affirm and declare that the contents of the instant Parawise
Comments are true & correct to the best of my knowledge & belief.

M |

District Education Officer
District Kurram
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Sccondm iy S‘rhuol
Teacher (HPS 16)

—

: ‘fl;J. : :{;Bachel' T

I /lt Icabl S(;’CrJn(/ cluss  Bachelor ﬁ 21 10 35 .
years,

Deq: ee

Umvc: i

jbl!owm gt _]l‘OU]JS with two bub;ecl
(a) (("hennslr_/, Botany aor /oulUJL})

s Jfrom a  recog mzcd

L Ol

i (b) (I’lustca-, Malhs “A "m “Bor Sluhshm)

as c" nipulxm_; cub;vrl

aijrd

duca on’:

1 : l‘ch.u.mum)- Cort MA
_I'dur,almn L-oar equivalern
- qualifications ” from a  recognized’
Universily. :
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. l
Y, oit need basis from lhe-'

A
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’

e buucnn/ Fiveper cont biy:pi
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basis ‘af  seniority- u:mf'lnecs‘ ﬁ()m fhe
district concer ned i lhe fa/lowrnc] malmur'

(c:) /u:lr/ per ('enl i 0 (Il77(JH(/S’[ Ihc g(’l"nl
Certified 7 eucher.s ( BES-16)x wllh al least’ '
j:ue years ser u:ce as ,Semnr ("crllf eil

- Téacher (m(/ Cei: !1/~ ed-- Téaglier unc/
menlwned --m

colurnn Na.,j.

Piovided: that
candidate i aumlable =fi '
Scnior Certified Te U(.,hc'l.; [for promotion |
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~on- the hm:s u[ senior: :ly-rum-/lmcs.s,
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dt least five ucms seruice’ us such- and
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f ATy SL_rr'm(JI(-.'j
ronr amongst

rs

I,

columu No. 3;

LiVentsing Mu\‘!('rs('lil’“.'-)()), wil:'; «l h;n\'l
five -years seume as benugy Dmmmg
Maslters and ;
huumq qunlrf ¢ ah:

eyl Nﬂ_:g: .
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(¢) four per “¢ent from amongst the Senior
 Arabic Teac hers(BPS-16), with al leasl
- five Jears seruvice s Senior Arabn.
Teachers - and  Arabic Teachers, and
“having qualiﬁbul‘ion mentioned i

sm.h nml _

column No.3: .

© provided  that if no suitalble
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Q(II’IS (BI’S-J6) umh al least five years
'-‘:‘ .se'rww as Semor Quri_and Qari and
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i
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- . Provided . that :f no  suitable
candtrl(m' is available from amongst the
Senior Qaris then the post shall b Sfilledd
b_/ prowmuotion, on the basis of seawrity-
‘llln-/lfnt,'\b, fr um Um IS wx!h al least five

) uc'arc service m cm h and having
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qnahlu ation mentioned Aip coluniag No. 2y;
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Primary School Head Teachers (B1S-16),
aoith, at least sepen gears service as
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Primary  School Teachers and having
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Piimary School Head Teachers for
. promotion then the post shall be filled by
promotion, on the basis of seniority-cum-
fitaess, from amongst Senior Primary
School Teachers with at least seven years
service as Senior Primary School
Teachers and Primary School Teachers
""" and hadving~ Gualificatioii mentioned in
- : < .column No.3: 3 ol
: Provided further that if no suitable
candidate is available from amongst
_ Senior Primary School Teachers for
promotion then the post shall be filled
from amongst Primary.School Teachers
with at least seven years service as such

and having qualification mentioned in
column No. 3; and

(i) - twenty Five: percent by initial
recruitment. .
Not(.’;' ‘. . b oesee e el

L .If no suitable candidate is available in
the relevant cadre of the aboue teachers,
e [ - B | the post falling in their promotion quota

S ,S_:'_lg‘l_lAlpe Jfilled by initial recruitment.

Posts of General SST and SSTs-1 Scie
' - ind SSTs-1 Science
and SST-2 Science shall be filled by

promotiqn or initial recruitment, each on
need basis separately.”.

f ©)
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: PAKHTUNKHWA
SECRETARY TO GOVERNMENT OF KHYBER
ELEMENTARY & SECONDARY ED UCATION DEPARTMENT

Endst : of event No & date: "

-The Secretary to Government of Khyber Pakhtunkhwa, Establishment and Administration Department Peshawar.
The Secretary to Government of Khyber Pakhtunkhwa, Finance Department Peshawar. i
The Secretary to Government of Khyber Pakhtunikhwa, Law Department Peshawar
The Secretary Khyber Pakhtunkhwa, Public Service Commission Peshawar.

The Accountant General Khyber Pakhtunkhwa Peshawar.
The Director, Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.

The Director of Education (FATA) Peshawar. .
The Director, Curriculum and Teacher Education Khyber Pakhtunkhwa Abbo ttabad.

The Director, (PITE) Khyber Pakhtunkhwa Peshawar. -
L \0. The Director, ESRU Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.
N z1. Manager Government Printing Press Khyber Pakhtunkhwa Peshawar. -
2. The Deputy Director, EMIS (S&SE) Department Khyber Pakhtunkhwa Peshawar. -
13. All District Education Officer (M&F) in Khyber Pakhtunkhwa.
14. All District Account Officer in RKhyber Pakhtunkhwa.
15. All Agency Education Officer in FATA '
16. All Agency Account Officer in FATA. . T e
17. PS to Governor Khyber Pakhtunkhwa. Peshawar. :
18. PS to Chief Minister Khyber Pakhtunkhwa. Peshawar.
19. PS to Chief Secretary Khyber Pakhtunkhwa. Peshawar.
20.PS to Minister EZSE Khyber Pakhtunkhwa. Peshawar. . . e L

21. PS to Secretary ESSE Khyber Pakhtunkhwa. Peshawar.
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