e 21.07.2022

28.09.2022

Counsel for appellant present.

Muhammad Adeel Butt, learned Additional ‘Advocate
General for respondents present.

File to come up alongwith connected Service Appeal
No.5800/2021 titled “Syed Anwar Shah Vs. Government of
Khyber Pakhtunkhwa” on 28.09.2022 before D.B.

(Fareeha Paul) (Roziﬁa Rehman)
Member(E) Member (J)

Junior 1o counscl for the appcllant present.

Nascer Ud Din Shah, lcarncd Assistant Advocate
General alongwith Muhammad Shah, for respondents

present.

File to come up alongwith connccted Service
Appeal No. 5800/2021 titled “Syed Anwar Shah Vs,
Government of Khyber Pakhtunkhwa” on 14.12.2022
before D.13

(J“ar&m Paul) (Rozina Rc}'lman)

Memboer (1) Mcmber (J)



Stipulated period passed reply not submitted.

15.09.2021 - Learned Addl, A.G be reminded about the omission
and for submission.of reply/comments w_ithin extended

“time of 10 days.

C_ha n

03,;02.202.2‘ ' Due to retirement of the Worthy Chairman, the Tribunal
is defunct, therefore case is adjourned to 16.05.2022 for the

same as before.

16.05.2022‘ | _ o Junior of learned counsel for the appellant present. Mr.

Naseer ud Din Shah Assrstant Advocate General for the

respondents present

File to come up alongwith connected Service Appeal
No.5800/202 titled “Syed Anwar Shah Vs. Education
Department” on 21.07.2022 before the D.B.

-, i

(Rozina Rehman) (Salah-Ud-Din)
-Member (J) - ‘Member (J)



02.08.2021 Counsel for the appellant present.  Preliminary

arguments heard.

After hearing the preliminary submissions of learned
counsel for the appellant, a question because due for
-examination whether th‘e condition of at least second
class Bachelor Degree provided in the notification dated
24.07.2014 setting down the method of recruitment  for
the positions in the said notification with particular
reference to the phrase "at least” used with the said
academic qualification apparently giving expression of
minimum; and in extension its effect when the education
is improved by acquiriing degrgee in é”d Division or above
in the higher exafmination-. | Obviously, the question
formulated above relates to .interpretation of the policy
and the notification related therewith having prospect
even to p‘revent the litigation in future, if the question is
finally séettled by this Tribunal. Therefore, this appeal is
admittéd for r@gular hearing.  The appellant is directed
to dep05|t qrzcurlty and process fee within 10 days.
Thereafter, notlces be issued to the respondents for
submlssmr}»of wrlﬁgn reply/comments in office within 10
days aftef receipt of notices, positively. If the written
reply/cgr’hments aFé not submitted within the stipulated
time, or extensmn of time is not sought through written
, apphccat on Wlth sufficient cause, the office shall submit
the file with a report of non-compliance. File to come up
for arg:;a;pent's on 28.09.2021 before the D.B.
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Form- A SRS

FORM OF ORDER SHEET

Court of
Case No.- : k / /2021
— ot/ —
Dare of order Order or other proceedings with signature of judge

proceecings

) e 5

Th | re 3 Mr. N
07/06/2021 e appeal resubmitted today by Mr. Noor Muhammad Khattak

Advocate may be entered in the Institution Register and put to the Worthy

Chairman for proper order please. .

REf:lg TRAR
This case is entrusted to S. Bench for preliminary hearing to be put

up there on _D_’MOZf >

CH
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Yo~ The appeal of Mr. Khadim Nabi SCT GHS Israr Shaheed District Kurram Parachinar received
today i.e. on 28.05.2021 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

1- Copy of impugned order is not attached with the appeal which may be placed on it.

2- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974.

3- Annexures-B,D & F of the appeal are illegible which may be replaced by legible/better
one.

4- Annexures of the appeal may be attested.

5- Appeal has not been flagged/marked with annexures marks.

6- Seven more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No. 9@f /ST,
-

pt. A8 /o § /2021

REGISTRAR —
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Noor Muhammad Khattak Adv.Pesh.
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t«~""BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. (%// /2021
N '

KHADIM NABI ' VS EDUCATION DEPTT:
INDEX
S.NO. | DOCUMENTS [ ANNEXURE | PAGE |
1. | Memo of appeal . 1-3 |
| 2. | Academics documents \ A b-7 |
{ 3. | Impugned notification dt:\ B
24.07.2014 Q~13
\ 4. |Judgment dt: 28.01.2016 &\ C&D
05.04.2016 G- Ze
| 5. | Notification \ E 0; |
| 6. | Departmental appeal F 02 |
11, |[Vakalatnama | eeseesens 53 |
~ APPELLANT

THROUGH:

NOOR MOHAMMAD KHATTAK

/
ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

_P_IESIM———'—W——AR S)::l“v%c:c T:‘i?u ek
| iy 1"\‘0._.)‘5_23_._%_[
APPEAL NO. /2021

Mr. Khadim Nabi, SCT (BPS-16),

GHS Israr Shaheed, District Parachinar....seeesisiessmasinn APPELLANT
VERSUS
1- The Secretary Elementary & Secondary Education

Department, Khyber Pakhtunkhwa Peshawar.

2- The Secretary Establishment Department,  Khyber
Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.

4-  The Director Elementary & Secondary Education Department,
Khyber Pakhtunkhwa Peshawar.

5-  The District Education Officer, (male) District Parachinar.

.......................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE INACTION OF_THE RESPONDENTS BY NOT
CONSIDERING THE APPELLANT FOR PROMOTION TO
THE POST OF S.S.T (BPS-16) ON THE BASIS HAVING
BACHELOR DEGREE IN 3Rf° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.7.2014 WHEREBY
THE CONDITION OF BACHELOR 2"° DIVISION HAS

Duated .ﬂgf-g / /_2,6’32‘ ”

\ited*~-22YBEEN INSERTED IN SERIAL NO.1B, COLUMN NO.3(i) OF
\veo —uy THE TABLE AND AGAINST NOT TAKING ACTION ON

,r%w DEPARTMENTAL APPEAL OF APPELLANT WITHIN
281 STATUTORY PERIOD OF NINTY DAYS

PRAYER!:

That on acceptance of this appeal the impugned service
Rules dated 24.7.2014 may kindly be modified to the
extent that the condition of Second Division/Class be
expunged/deleted from Column No.3 (i), serial No.1B of
the table and the respondents may kindly be directed to
consider the appellant for promotion to the post of
Secondary School Teacher (BPS-16) from the date when
his Colleagues and junior colleagues were promoted
with all consequential back benefits including seniority.
Any other remedy which this august Tribunal deems fit
that may also be awarded in favour of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise on the present appeal are as
under:




That appellant was initially appointed as certified teacher
and later on promoted to SCT and right from appointment
till date the appellant is serving the respondents department

quite efficiently and of to the' entire satisfaction of his
superiors. |

That appellant is higher qualified having Master in Arts with
ond division. Copy of academics documents are attached as
ANINIEXUI e s aenenranranssssnesssnssinnstascatassasssasatssnasssssaessisiens A.

4
R3

R

That it is pertinent to mention ‘here that the respondents
issued the impugned notification dated 24/07/2014 whereby
the post of secondary school teacher was restructured and
20 % promotion quota to the aforementioned post was
reserved for certified Teacher. That according to the said
notification required qualification for initial recruitment as
well as promotion was mentioned as second class bachelor

degree. Copy of impugned notification dated 24/07/2014 is
attached as annexure................................................,B.-

That it is pertinent to mention here that the respondents
denied promotion to some colleagues of the appellant to the
post of SST due to having third class bachelor degree. That
feeling aggrieved some colleagues filed writ petitions which
were allowed in favor of petitioners vide judgment dated
05/04/2016 and 28/01/2016 and ‘consequently they were
promoted to the post of SST. Copies of the judgments dated

28/1/2016 and  05/04/2016 are attached  as
ANINIEX U et nrsnrassssanressnsanssssssasansasssnassssassarsasanssans C&D.

That it is worth mentioning that appellant was also denied
promotion due to having third class bachelor degree despite

the fact that appellant is having 2nd division in higher
qualification i.e. master in Arts. |

That appellant being a similar placed employee approached
the respondents to extend him the benefits of above
mentioned judgments, but still in vain.

That it is also pertinent to mention that establishment
department issued a notification dated 15/12/2011 whereby
amendment has been made in PMS rules 2007 by providing
that a candidate who has obtain 3™ division in bachelor
degree will be eligible for the examination in cases where
he/she has obtained a higher division in Master’s degree.
Copy of notification is attached as anNeXure .....cvevieereaen E.

That appellant feeling aggrieved filed Departmental appeal
before the appellate authority but of no avail. Copy of the
departmental appeal is attached as annexure



9-

That feeling aggrieved and having no other remedy the

appellant filed the instant appeal on the following grounds
amongst the others. :

GROUNDS:

A

Dated:

That the impugned notification dated 24/07/2014 to the
extent of second class bachelor degree for promotion is
against the law facts and judgment of Peshawar high court,
hence not tenable and liable to be modified and the words
second class be expunged only for promotion purpose.

That the petitioner has not been treated in accordance with
law and rules by the respondent Department on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That appellant is entitled to be promoted to the post of SST
from due date in light of judgments of Peshawar high court

by attracting principle of consistency as mentioned in 2009
SCMR 1.

That appellant has second division in higher qualification i.e
master and entitle to be promoted from due date in light of
notification dated 15/12/2011.

That as per sedction-9 of the Civil servant Act, 1973 read
with rule 7 of the appointment, promotion and transfer rules,

1989 the appellant is fully entitle for promotion to the post
of SST (BPS-16).

That appellant seeks permission to advance other grounds
and proofs at the time of hearmg

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

.2021

APPELLANT -

KHADIM NABI

THROUGH:
. NOOR MOHAM%D KHATTAK

ADVOCATES
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>~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
. PESHAWAR

KHADIMNABI VS  EDUCATION DEPTT: & OTHERS

FFIDAVIT

Stated on oath that the contents of the accompanying service
appeal are correct to best of my knowledge and belief and nothing
has been concealed from this-Honorable Service Tribunal.

e

DEPONENT

CERTIFICATE:

. Certify that no earlier service appeal has been filed
by the appellant in the instant matter before this Honorable Service

Tribunal. .
CERTIFICATION
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SERVICE CERTIFICATE.

It is certified that Mr. Khadim Nabi is working in Education department as
S.CT Since 21-09-1998 at Govt: Israr Shaheed high School parachinar. He is well
behaved and punctual teacher. He has good moral characters. '

| wish his success in the days to come. |
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" GOVERNMENT OF KHYBER PAl(HTUNI%H'WA ELEMENTARY & =
- SECONDARY EDUCATION DEPARTMENT . '

Peshawar ,dated the 24" july ,2014 .
NOTIFICATION:-

NO.SO(PE)4-5/SSRC/Meeting/2013/Teaching cadre:-in pursuance of the provision contained in
sub-rule (2) of rule 3 of the Khyber Pakhtunkhwa civil servants’ (appointment ,promotion and

transferjrules, 1989,the elementary & secondary education department in consultation with

the establishment department and thé finance department hereby direct that in this

department ‘s notification NO.SO(G)S&LD/1-28/2003/VOL-Il dated ,09.04.2004 notification
- NO.SO(G)S&L/1-69/06/VOL-1/DPE/LIB  dated 13.11.2003and  notification  NO.SO(PE)4-

5/SSRC/meeting/2012/teaching cadre,dated,13.11.2012,the following further amendments shal
" be made, snamely:

AMENDMENTS

IN THE APPENDEX,-

(i)

Serial no.1shall be renumbered as 1b and before serial no.1b , as so renumbered

,the following new entries shall be inserted in respective columns, namely:

2 3 4 5.
“1 | Subject. |1 at last second class master's| 23to | (alfifty percent by promotion
specialist | degree or four years BS degree in 35 .on the basis of

(BPS-17) | the relevant subject; and

i. Bachelor of education or
master of education (industrial
art or business education) or
M.A  education or equivalent
from a recognized university

years | seniority-cum-fitness, for the

relevant subject from the
amongst the secondary
schoolteacher (BP-16).with at
least five years service as such
and having qualification
mentioned in column No.3
Note:- if no suitable candidate
is available in the relevant
subject the post falling in their
promotion quota shall be filled
by initial recruitment ; and
(b) fifty percent by initial

' recruitment

| _




Beller Coffy

9

.) 1
. ﬁ)_‘

An Director
physical
educatio
n (BPS-
17)

L

At least second class master’s

degree

from a recognized university

in

22-35
education | years

24

(a)

Fifty percent by
promotion, on the
basis of seniority-cum-

-+ fitness, from amongst

senior physical
education teachers
(BPS-16), with at least
five years service as
senior physical
education teacher and
having qualification
mentioned in column

No. 3:

Provided that if no
suitable person is
available from amongst
senior physical is
education teachers for
promotion then the
post shall be filed by
promotion, on the
basis of seniority-cum-
fitness from amongst
the physical education
teachers, with at least
five years service as
such and having
qualification
mentioned in column
No.3 '

Note:- If no suitable
candidate is available is
available in the
relevant cadres of the
above teachers the
post falling in their
promotion quota shall
be filled by initial
recruitment and
Fifty percent by initial
recruitment and

/[ >




following shall be substituted in respective columns,

Beblec CepY @

Against serial No 1B as so renumbered for the existing entries, the

1 12 3 4 5
1B | Secondary 1. At least second class |21 to 1. Seventy five
school bachelor degree’s | 35 percent by
teacher form a recognized | years. promotion on the
(BPS-16) university on need basis of the
basis from the seniority-cum-
following groups with fitness from the
- two subject district concern in
(a) (Chemistry, botany or the following
zoology). v manner.
Or (a) Forty percent from
(b) (physics, maths ‘A" OR amongst the senior
“B" or statistics certified  teachers
Or BPS-16 with at least
(¢) (humanities and the five years service as
equivalent groups at “senior certified
degree level with teacher and
English as compuisory certified  teachers
subject: . and having
And qualification
ii. bachelor of education mentioned in
or master of education column No.3
industrial Art Or Business
-1 Education) OR M.A education Provide that if no
or equivalent qualification suitable candidate
from a recognized university. is available from
amongst senior
certified  teachers
from promotion
then the past shall
be filled by
promotion, on the
basis of seniority-
cum-fitness,  from
amongst  teacher
with at least five
years service as
such and having
qualification
mentioned in
_ column No.3




f"[\

(2

(b) Four percent form
amongst the senior
driving masters
(BPS-16) with at
least five vyears
service as senior
driving masters and
driving masters and
having qualification
mention in column
No.3

Provided that no
suitable - candidate
is available from
amongst senior
Drawing Masters for |
promotion then the
past shell be filled
by promotion on
the basis of
seniority-cum-

- fitness from
amongst  drawing
masters  with at
least five years
service as such and
having qualification
in column No.3

(c) Four percent
amongst the senior
Arabic teachers

(BPS-16) with at
least five years as

senior arabic
teachers and Arabic
teacher, and
qualification
" mentioned in
colurnn No.3

(d) Four percernt from
amongst the senior

theology teachers
(BPS-16) with at

least five years
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12

service as senior
theology teachers

and theology
teachers and having
qualification
mentioned in
column No.
3

Provided that if
no suitable
candidate is
available from
amongst senior

theology teachers
for promotion then
the post shall be

- filled by promotion, |

on the basis .of|
seniority-cum-

fitness from
amongst  theology
teachers with at
least five years
service as such and
having qualification
mentioned in
column No.3

(e) Three percent from

amongst the senior
qaris (BPS-16), with
at least five years
service as senior
gari and gari and
having qualification
mentioned in
column No3 .
Provided that if
no suitable
candidate as
available from
amongst the senior
garis then the past
shall be filled by

Js

promotion, on_the
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Bl opy (B

basis of seniority-,
cum-fitness,  from
qaaris at least five
years service as
such and having
qualification
mentioned in
column No .3

(f) Twenty percent
from amongst the
primary school if
teachers (BPS-16)
With at least seven
years service as
primary school head
teachers and senior
primary school
teacher and primary
school and having
qualification
mentioned in
column No.3
Provided that if no
available candidate
is available from
amongst.
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SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA

ELEMENTARY & SECONDARY EDUCATION DEPARTMENT
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Peshawar,

NOTLIFICATION

fre /2t t =

No.SO(PL _)A_5/bSRC/1W(,(,U11(]/2()13[IL(I(,IHH(]  Cadre
rule 3 of the K hyber Pakhlunkhwn Civil Servants (/\pp(nnlm(nt Ik

Iy
0

‘v

Y
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5 and Secondary D (lucah(m Department in

? - hereby  directs that - this Dcpurlnwnl s Notifications
<3 Notification - No. SO(G)S&1./1- ()9/06/\/01 I/DPI /118 dated,

PR VANING ’i\l((luu//“m o/ Teaching Cadre, dated. 1

AN NV ANTS

'g fro e A 1_71)(:;14(1'\' -
i o -
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‘1 ' inserte (l in respecti tive colunuis, uumph/ : T
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14-11-2007, and
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dated the 24" July, 2014.

- [n pursuance u/ the p/mnst

nomolion gan
hlishment Dcpu: tment: c_md the I m(m(,

)S& LI/ 1-2 28/200; 3/\/0[ 1 -dated, - 09- 04-2004,

14.11.2012, the foll O /111( 1er ame

3, as soren urthered, the,

| .
|
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E relevant
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e epar tment

 Notific ation No.SO(PI)
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following neww entries shali be
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L GECRETARY TO-GO VERNMEN: VBER PAKHTUNKHWA

. : o ' ELEMENTARY & SECONDA V.EDUCA FION DEPAR TMENT -

st : of event No & date:
) Departimentd Peshawar.

rrment of Khyber Pakhitunkhea, jrstablishiment and A dministration
nt of Khyber Pakhtunkhoa, Finance Departmenl Peshawai.

The Secretary Lo Government of Khyber palkhiunkhwa, Law Department Peshawar
The Secretary Khyber pukhiunkhwa, Public Service Commission Peshawar.

The Accountant General Khyber pakhitunkinva Peshawar. .
The Director, Llementary and Seconcary Education Deparime
The Director of Educafion (IFATA) Pesha war. -

The Di;'ec_[:cn_"‘,'Cl_lrricullfz_m and TC(__IC/IEIf"EC/l.IL,‘(.II‘I.OII Khyber P

The Directar, (PITE) Klyber palchtunkhwa Peshawar,
tary and Secondary Education Department I.('h_xy/)Gr'*'l-’u/d'zhln/chLucrl’-(fsln.‘:u)m‘.

The Director, ESRU [lemen
Ll Peshawar. [
=
(V4

The Secretary to Gove
The Secretaryto Governme

it Khyber I’q'khl'unkhwa peshawar. '

alchtunikhwa A!)I.)‘O{’l’(lbdd. v

 Manager Governmenl Printing Press Khyber Pakiiinriiod
o The Deputy Director, LS (S&STE) Department Khuyher Palditanlhua Pestoear.
o Al Diserict Frelucartion Officer (M& ) in Khyber Pedeinton ko,
. All District Account Officer in Khyber Palkhturichua.
5. All Agency Education Officer.in I'’A TA
Al Agency Account Officer in FATA. .
PS o Governor-Kligher Pakhtunkhwa. Peshaar.
s o Chief Minister Klhigher Padkhtunlduoea. Peshaiear
'S Lo Clidef Secretury Klugher Palchiunbknoa. Peshaiear
IS fo Minister oSt Khglber Paklitnkloea. Pesharearnr,
1S (o Secretary BEESE Khugber Pakhitunkliea. Peshdiear.

iasler file »

' . © (ZAMIN KIAN MOMAN )
- SECTION OFFIGER-(PRIMARY]
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\W AR HIGH COU‘?\T BANNU BENCH

FOR 0‘“7 ORDER SHEET

1

Date of order \ Order or oﬁer proc eedmos with 51gr1ature of judge(s)
lor " other|

o pro‘ceedlngs \

B R R )

|

- 20/01/2016 “TW.P No. 73-B-2014, } |
’ | Present: Mr, Ali Jan Khan advccate for petitioner

MUHAMMAD GHAZANEAR KEBAN (J):- . The
petitioner namely Mumtaz Khan $/0 Guli Jan, through the |
instant. Constitutional petition under Article 199 of the
| Constitution of Islamic Repubhc of Pakistan 1973, seeks
’:{»swaqce of directions to ‘the respondents/departrnent to
' consider him for promotion in the-post of SST'in BPS-16 in
lvxnw of the Departmental Promotion Committee meeting

| held on 18.01.2014, o .'

. We have heard learned counsel for the petmoner and |.
l\ gone through the avaﬂable record of the case,

'\ 3. Perusal of record tr anspires that the petitioner has passpd
\BA in third division while as per Notification bearing 1 No.
SO( ILI)S/SSR(Y)HI dated 18.1.2011, the minimum
\ qualifications for the post of SST (BPS-16) are Second |
| Class Bachelor’s degree or MA in Education or Bachelor’s
Degree in Education. The record further shows that the
petitioner has also passed MEd during the year 2000 in
second division and M.A History and Pak Study during the |
session 2003 in second division and M.A. History and Pak
' Study during the session 2003 in- second division.
4. In wake of the above, we direct the respondents to

(BPS-16) in the next ]‘epartmemal Promotion Committee
meeting on the basis of his.degree in MA. History and Pak |-
- Study coupled with M.ED. qualifications. The writ petmon '
| \ is disposed. of i in the above Lerrns

|
3

| ANNOUNCED
28.01.2016

| consider the petmoner for promotion to the post of SST| =
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promotion order of t
third division and it w
No.SO(PE)4-5/SSRC/meeting/
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Judgment Sheet
IN THE PESHAWAR HIGH COURT, ABBOTTABAD BENCH
JUDICAIAL DEPARTMENT
Write Petition No. 1014-A/2015 |
JUDGMENT !
Date of hearing: | 05:.04.2016

Petitioner: Mohammad bari by for Abdul sohail Advocate

i

IKRAMULLAH KHAN, J.-f Through the instant Writ petition under
Article 199 of the Islamic Republic of Pakistan, 1973 the petitioner se4eks
declaration to the effect that the act of respondent No0.03 Whereby the
promotion notification dated 28-10-2014 was withdrawn vide impugned
notification dated 24-04-2014 on the ground of having qualification of B.Sc
(3" division) is illegal and ‘without lawful authority ‘and against the
Judgment of this court passed in W.P.No.58-B of 2014.

2.
Teacher and

‘In essence, the petitioner was initially appointed as Certified
as per entitlement, later on promoted to the post of Senior
Certified Teacher (BPS-16) vide notification dated 28.10.2014 where after
the petitioner assumed the charge of the said post on 30-10-2014 and
after performing his duties to the satisfaction of his competent authority,
on 24-04-204-15 respondent No.03 has passed the impugned notification

and, as such, the promotion order of the petitionqr was withdrawn on the

ground of having B.Sc in third division.

3. “Comments were called from respondent No.03 who filed the
same, averring therein that through petitioner was promoted to the post of
SST .gvv:i‘deé.npt_iﬂ,cation dated; 28-10-2014 by respondent No.2 but on
islc"'r'fu=t.i;'hi.z'.i_‘.r,T;g‘:ﬁl:'\is'lcnqu‘aI"if"ication documents, it. was found that petitioner was
not eligible for promotion to the post of SST being B.Sc third divisioner,
hence, his promotion order was d |

Secondary Education Khyber Pakhtunkhwa Peshawar and on the direction
of. Director .the promotion order of the petitioner was withdrawn vide
impugned notification dated 24.04.2015. -

4, - It has further been averred in the comments that
he petitioner was withdrawn on the ground of B.Sc
as done in light of policy circulated vide Notification

Ing/ 2013 / teaching cadre dated 24.7.2014
of recruitment fo S

/K ¢ )@

e-notified by. the Director Elementary and |

ST was specified with a |




LY

- o |
*’%)i;st condition of at least second class BA/B.Sc from a recognized university
on need basis wht tow relevant subject along with second condition of MA
education or B.Ed from the recognized university further averred that it is
the prerogative of the government enhance, fnodify or after the promotion

criteria/ policy for the civil servant is not supposed to be treated with a set
of rules of his own choice. |

6.  the main contention of learned counsel for the petitioner is that this
court has already declared the condition of having third division as null and
void in its judgment dated 4.6.2015 and the case of the petitioner is on
better footing for the reason that in the referred judgment the petitioner
had not been appointed but so far as the case of the petitioner is
concerned, he was duly promoted rather received its benefits from
28.10.2014 to 24.4.2015 and thus, the impugned order is illegal, without
lawful authority and jurisdiction. | :

7. Admittedly, the petitioner was duly promoted to the post in question

of 28.10.2014 after the departmental promotion committee evaluated his
case/PERs.

8. ‘mowi the question for the' termination before this court would be that
when the: petitioner -actually performed :his duties on. the promoted post
~and that two for six long moths then,who; the. respondent No.3 could

withdrawn earlier .promotion order on the pretext of having B.Sc third
division. - o

8. it appears form the record that a division bench of this had already
declared the: condition of having third division as null and void in its
judgmient ,dated 4.6.2015 which fact has also: been affirmed by the
respondent-No.3 - in hiszcomm;ents by stating that:they were not aware of
- that judgment at the time of withdrawal of the impugned promotion of the
petitioner and when the case of the present of the petitioner is at per with
date .of the petitioner there rather on better footing because the petitioner
was not only promoted to post in question but he performed his duties for

SiX ‘long’ months and received its benefits, the impugned past by
respondg_nt Np.3 |s required set at naught.

9. itisalso avail settle principal of law that once benefit is granted to a
Civil servant, cannot be take in:back from him and, if so very stringent from
reasons are required for the same, which are not available in the case in
hand more so, when ‘the promotion order of the similarly placed teacher
having B.Sc third division have not been so far withdrawn which is clearly
violation of article 25 of the constitution of Pakistan, -

10. ‘for the reasons mention
impugned notification dated 2
the promotion order the p

ed above, this petitioner is accepted and the
4.4.2015 issued by respondent No.3 whereby
etitioner was withdrawal is declared to be




U

S

wit‘;hout lawful authority and, as such the promotion notification dated
28.10.2014 is hereby restored. .

Announced.

| 05.04.2016
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SHAWAR HIGH COURT ABBOTT ABAD-BENCH
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' /i -—'_':"n .

L0, o Dateofthearing

‘i Petitioner_ - "‘.'-'A)',/"-.'ﬁl},/.
" Respondents.
) under Article 199 of the Islamxc Rzpub1;1cqof:E.g\,k:stm\';‘-‘--l9-'.7,3"9the
f G - petitioner seeks ‘declaration to the efféctthat. the tact of . - ™=~
J :

- respondent Wo.3 wiereby the promotiofi notificition dated T ‘
. " . / N - . . R p ...

"ae ih A "/ : *al (RPN PRIy, : iodo C Dot
2%.10.201% Awvas withdrawn. videimpugned. notification dated

——
~

4

to the satisfaction of his competent authority, -on 24:G4.20135.
. \ . o i

. . L cad
. - Y

- «respondent No.3 has passed t‘ae,"impugned!,-’:'rio‘\ﬁcauon and, as R




such, the promstion ctdcr of the pe‘titione"’r was withdrawn on

~the ground of havin gT Sc in third division,

3. Commeants were ca‘lied-‘fzom respondent No:2, who filed

the same, avemring therain that though péﬁtioner wz;.s{ promoted

0 the post of 88T wide no_tiﬁé_atibﬁ 5d:'~1;t’c‘_d 28.10.2014 by -

LU l
: o - : " . -
fesp rondent Nol but on scrutmmng his _qualification -

v

und that aeut\mer wds not ch"xble. for

. promaotion to the post of SS5T -being- B Sc thzrd dE.visiOd'CL'.

hence, his promation: order wwas dc-nonﬁm bv t‘ e D'rccfor '

(AP

Elementary snd Se condary - Education 1\_11}06’." D’lldftunkﬂw:l

Peshiawar and on ¢ ccnon of Director th* promoti o0 ord':r

of the l_et‘uonm wg Wi Lhdr*"m vndc impugned- noLﬁcaﬁon

)y

ated 24.04.2

. ('7
y—s
n

T
O

~r

“has LUTT.LCL been nre—rs:d in” hc comrrcns thar

hromotion crder of the petitioner was witler-awn inﬂle:'g"m\md .

’

éf.‘B.Sc third. dmsmn and it was done in hght of poh

circurated vide Notxfc:ahm No SO(PIZ}#—S / QSRC [ U’Lnf’ /

: 201 / teacb ing cad.re oatad 7" 072014 acco clmfr 10 .vucL the,

.mc’clﬂod of Ler'm_nent of "Si was spec1ﬁec‘ mth a ﬁ-:st

cgm_u_.cn of at least scr‘ond clas ::,A /B Sc ﬁrom a. reccg'u ed
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criteria / policy for the civil servantsia md a c*vn servant-is.not

Lt q o~

supposed to be s ”"cm wxf‘\ aset oE mles of tns ownicheing., - \/
3. In reszAnsz 0 T ra-€ of e pCtL Lon Ic':'p\‘.)nde.n'f» MNe3 - 7 R

sverred n W2 comments-that the Juac'ncnt O‘Efﬁms.;quts W35

+

a.mounccq on G-r 06 ”015 wnmcas thc‘thhdmwm o:ocr of the

. ... RN .}\ . 1,' L. : "
_petitioner was pas assed” oo 24 04 20 ‘5 pfmr o thc mnounccmcnt

L S X

of the judgraent.
/ .
6. The mait come.nt".on o'f Ic'a:ﬁcd counsel “for the’
uona is that th\s court hes already c_eclarcd the ¢ondiaon, of

having third division 23 null and voidan its judgi@repi'dated :
" A

dase of the pﬁﬂﬂOIﬁQt{LS‘ on be.tmt “footing for

ferrad Juduzment the p;uhmcr *ad rxct

i\ peen ap po‘mm but so far. as the c'\sc -of th= p’et’itfmncr 1S

o*cd raﬂgxcr received iis: beanefits-

t

collcamec& ha *«as dmy provn

the- me\,mled ord 15 _.‘.

zuthortty a (.nd ]\.\I‘ladlChOI‘-.

ilegal, without &:1 7~'Tu1

promoted 10 the

-.A_fimitt.-.‘:.f:‘ly, the petiticner was .duty
’ nost . in quesiion’ on 26.10:2014 :ifter the dapartmental

R S . ’ ]
Lo e promotion cominities evaluatea ¢ bis casal"t:Ra ; x
LU R R 8. Now ne c\uesLon for - ctctetmmanon be are this-coutd
S : . would be that whea the pelitiones actually: r\cxfo"med his duties
H i - '_ S - . L \

=i izt 100 for. six leng morndhs, then

S N 5 E‘-.mzax:c;-r:otzé £ost and




8. Itappeas from the record that a Division Bench of this

hzd zlveady desiared the condition of havmf' third g nusmn as.

be set at neuzhi. )
‘5. - Ttis also a wcll <emf=f‘l pnnckplc O.L hw *haL onr,e A‘

auit.and vaid in s jud *m:nt dc\lﬁ(. 04. 06 'JO S-which fact has

alse been affirmed b'.j-‘ﬂ'x-:’ respondent INO. 3 m his comments by

9

‘petitioner therein; rather-on batter fosting because-the pefitioner

Ll

[yvesmotronly prci'mdte_d} ’tg.-fﬁi-c; ‘pbst_ A 1giperformed”,

lus ddllus for s_x_‘r\ntT month= and rcccx;'f‘ 'its»B,cn-éﬁt's,_ Lh‘c

mmwnr:c notifisation pessed by “cspondcn_l,No.J is. 1'eq'11_1:°d 10

[k
Y

ucne.n is granted to ;;"cli_\'tl' s;cw:mv_t_;, _,cann_bvtfj‘,b.c’.iﬂtalécn_:‘_b'a k ﬁom

-

"-.z-.nd; ifrs0, ve_ty'str gcm mang rcasons c_IC feruurca for: tlw

,_ble ins the caSe En vand, m'or'}:so,,

.whe: twc.promouon mdu of thc J\mthrlj ’)121“(.(1 Lx,:mhcrs

"'-_- . . b. P . ‘ LORCE 1 -
- having B.Sc !_j‘.nud.divxsion have. not been. 50 f:: withdrawn

whichi is cleariy VLoLatlor* of Article-25 of the Constitution of
. v. /‘ i

P’L'(HM..
- 10. Tor the reu..ons mentxoned abo.ﬂe tmv '_'..petiti_b'n",'_'

- .accepted and tae’ meuoned notlﬁcatxon da:ed 24545015

- issued by chpor;dénttN'_e.B. wh reby ue promoho-\ order of thc :

":-;-b‘e' H ut lx,fux'
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* GOVERNMENT OF KHYBER PAKHTUNKHWA |

ESTABLISHMEN'I DEPARTMENT
Dated Peshawar the December_, 15 0f 2011

"NOTIFICATKON -

1

I No SOE Il (ED 2(l4)20‘l -In exercise of the powers confer'ed by Section 26 of the
3 Khyber Pakhtunihwa Civil Servants- Act,- 1973 (Khyber: Pakhtunkhwa Act No.XVIII of

‘1 \v . 1973), the Chief MINISTER OF THE Khyber Pakhtunkhwa is pleased to direct that in the
' 3 s 'khyber Pakhtunichwa Provmcral Management Semce Rules 2007 the followmg further,
- amendment shaii be made, namely: ‘
"AMENDMENT

‘ - In. qchedule 1, against Sr. No.1, in Colurnn No.3; the full stop appearing at the encl shall be
; ' replaced by colon and thereaiter that. followmg provrso shall be added, namely: . '

: S } ' “Provrded that a candidate who has obtamed a3 ¢ Division or D-Grade in Bachelor’s. A
S Degree w111 be elrgrble for the- e*ramrnatlon n cases where He/she has obtamed a higher
s %i)wrsron in Master s Degree™.

X  CHIEF SECRETARY

) KHYBER PAKHTUNKHWA
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To.

Subject:

xR e o F/
The Secretary, -
E&SE Department,

Khyber Pakhtunkhwa, Peshawar

DEPARTMENTAL APPEAL AGAINST THE INACTION OF THE
RESPONDENTS BY NOT CONSIDERING THE APPELLANT FOR
PROMOTION TO THE POST OF SST (BPS-16) ON THE BASIS OF
HAVING BACHELOR DEGREE IN 3"0 HIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.07.2014 WHEREBY THE
CONDITION OF BACHELOR 2"° DIVISION HAS BEEN INSERTED

IN SERIAL NO.1B, COLUMN NO.3(Ii) OF THE TABLE.

Respected Sir,

With due respect it is stated that | was initially appointed as Certified
School Teacher in the respondent Department and right from the date of my
1 appointmem | am performing my duties quite efficiently and up to the
entire satisfaction of his superiors. During service. later on T was bromoted {0
the post of SCT. That | have the higher qualification of Master in Arts in
second Division but the authorities issued the impugned Notification dated
24072014 whereby the post of $ST was restricted and 20% promotion quota
(o the aforementiongd post  was reserved for Certified Teachers. That
according to the said otification required qualification for initial recruitment
as well as promotiony was mentioned as second class bachelor degree. That
the concerned authority denied promotion of my some colleagues to the post
of SST due to having third class bachelor degree. They were feeling
aggrieved filed wiit petitions which were allowed in favor of petitioners vide
judgment dated 05.04 2016 and 28.01.2016 and consequently they were

promoted to the postsof S8T. That [ was also denied from promotion due to

" having third class buchelor degree despite the fact that T am having second

division in higher qualification of Master in education. That being a similar
placed employee approached the concerned authority to extend the same
benefit of the above mentioned judgments but in vain. That the establishment
Department issued a Notification dated 15.12.2011 whereby amendment has
been made in PMS 1‘u\e(.5',’20(')7 by providing that a candidate who has obtain
39 division in bachelor degree will be eligible for the examination in cases
where -he/she has obtained a higher division in Master's degree. That feeling
aggrieved trom the inaction ot the concerned authority by not considering me
for promotion (o the posl ol S3T (BPS-106) filed the instant Déparﬁnental
appeal before your goud sell '

It is therelore. maost humbly prayed that on acceptance of this
Department appeal iy ven kindly be considered for promotion to the post
of SST (BPS-16) rom the date when my colleagues and juntor colleagues
were promoted with all consequential benelits including seniority. Any other
remedy which vour good woll deems it that may also he wwarded 0o my

favor.

Dated: 30.01.2021

APPLICANA

e
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR |
OF 2021

(APPELLANT)

_ Khedion  Neb/ (PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)

Fdoerntion Dt (DEFENDANT)
I/We Khadivrr  Nibt

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to

-engage/appoint any other Advocate Counsel on my/our cost.

I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. / /2021

K hodew Pobi Yo

CLIENT

ACCFPTED
NOOR MOHAMMAD KHATTAK

KAMRAN KHAN 7

AFRASIAB K%
et

HAIDER ALI
ADVOCATES

OFFICE:

Flat No.4, 2" Floor, Juma Khan
Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile N0.0345-9383141



BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR .

Service Appeal No. 5811/2021.

Khadim Nabi.....ccccoiriiiiiiiiiiiiiiiicsicnienicincie e ensaes Appellant.
Versus

Secretary E & SE Khyber Pakhtunkhwa & others................ Respondents
INEDX

S.NO | Description of Documents | Annexure Pages

1 Comments / Affidavit | ------ 1-3

2 Promotion policy 2014 A 4-10

District Education OfEE

(Male) Distt: Kurram -
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BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR .

Service Appeal No. 5811/2021.
Khadim Nabi.....cccoeeiericiiraiiiicsiren i e e sa e senanaes Appellant.
Versus

Secretary E & SE Khyber Pakhtunkhwa & others.................... Respondents

Comments on behalf of Respondent N01,4 & 5.

Preliminary objections.

That the appellant has got no cause of action, locus standi to file the instant

appeal.

That the appellant has not come to this Tl;ibunal with clean hands.

That the appeal is not maintainable in the present form.

That the appellant is estopped by his own -conduct to bring the instant appeal.

That the appeal is badly time barred as there is no record of the appeal of the
appellant in the Respondent Department.

That the appellant has concealed material facts from the Honorable Service

Tribunal.

That the appellant is lacking the prescribed qualification i.e “At least second class
Bachelor's Degrees from a recognized University on need basis from the
Humanities and other equilant groups at degree level with English as
Compulsory Subject” and Bachelor of Education or Master of Education
(Industrial Art or Business Education) or M.A Education or equilant qualification
from a recognized University, however, the appellant has third division and not

eligible for promotion under the in-vogue Rules / policy.

ON FACTS.

That para-1 pertains to record, hence no further comments.
That para-2 pertains to record, hence no further comments.

That para-3 is correct to the extent (40%) forty percent promotion quota was
reserved out of (75 %) seventy five percent for promotion to the post of SST from
the eligible SCT /CT Teacher, policy attached as (Annex-A).

That the appellant is misleading this Honorable Tribunal and exerting illegal
pressure through instant appeal. The Respondent Department is bound to abide
by the Rules / Policy In-vogue, the policy dated 24-7-2014 for promotion to the

post of SST General is reproduced herein.



. 1%

‘At Ieast second Ctaas Bachelor's Degrees from a recognized University on need

basis from the Hun.anltles and other equivalent quahflca‘uon at degree level with

English as Compulsory Sublvggt,,_.,‘a@gd

Bachelor of Educatlon or Master of Education (|ndustria| Art or Business
Education) or M:A Education or equivalent qualification from a recognized
University, attached as (Annex-A). '

In view of the said policy, the appellant is with third division, so he is not eligible

for 'prornotion. ‘ '
That the appellant is not eligible as he has not fulfilling required criteria, i.e having
“third division in Bachelor degree.

That the appe||ah‘*is not eligible as he does not fulfill the required criteria as

B
i

mentloned above :Furthermore, there is no appea| of the appellant in the

Respondent Depa{r;tment.'
That detail reply- has ‘already been submitted undey para-4 above while the
Respondent Department has its owh Rules/ policy for promotion and induction,

which is attached as (Annex-A).

That the appellantis not eligible as he has not fulfilling required criteria, i.e for

having third division in bachelor degree, so he is not entitle / eligible under the in-

“vogue policy / rules. Furthermore, there is no appeal of the appellant in the

Respondent Department

Legal, the respon’fent also submits on followmg grounds inter alia.

‘.

GROUNDS

Incorrect and denied, the appellant is exerting illegal.'pressure on the

respondent department through instant appeal and'the responded department

has acted according to the Rules / Policy.

Incorrect and denied, the respondent department did not violate Article 4 & 25

of the constitution of Islamic Republic of Pakistan 1973 and has been acted

accordmg to the Rules and policy.

......

rules and pollcy»_;? as elucidated above that the appellant was not eligible for

promotion undet the Rules / policy.



©

Incorrect and denied, detail reply has already been submitted above under para

4 above on facts.

Incorrect and denied, detail reply has already been submitted above under para

4 on facts above.

Legal, Respondent Department also seek permission of this Honorable Tribunal

to produce additional grounds at time of hearing.

Prayer:
Therefore, it is humbly requested that this Honorable Service Tribunal may
graciously be pleased to dismiss the instant appeal in favor of the Respondent

Department.

Director E & S@VV

Khyber Pakhtunkhwa
(Respondent Nol4)

M—‘p;)

District Education Officer
District Kurram
(Respondent No. 5. %)

AFFIDAVIT

| Mr. Abbas Khan District Education Officer District Kurram do hereby
solemnly affirm and declare that the contents of the instant Parawise

Comments are true & correct to the best of my knowledge & belief.

oS

District Education Officer
District Kurram
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SECRETARY TO GOVERNM
ELEMENTARY & SECONDAR

. "
ENT OF KHYBER PAKHTUNKHW
y EDUCATION DEPARIMENT

b T

Endst : of even No & date:
stablishment and Administration Departmeént Peshawar.

1.--The Secretary to Government of Khyber Pakhtunkhwa, E
The Secretary to Government of Khyber Pakhtunkhwa, Finance Department Peshawar.
The Secretary to Government of Khyber Pakhtunkhwa, Law Department Peshawar

The Secretary Khyber Pakhtunkhwa, Public Service Commission Peshawar.

The Accountant General Khyber Pakhtunkhwa Peshawar.
The Director, Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar-.

The Director of Education (FATA) Peshawar. .
The Director, Curriculum and Teacher Education Khyber Pakhtunkhwa Abbottabad.

9. The Director, (PITE) Khyber Pakhtunkhwa Peshawar. -
10. The Director, ESRU Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.

11. Manager Government Printing Press Khyber Pakhtunkhwa Peshawar.
12. The Deputy Director, EMIS (S&SE) Department Khyber Pakhtunkhwa Peshawar. -
13. All District Education Officer (M&F) in Khyber Pakhtunkhuwa.

14. All District Account Officer in Khyber Pakhtunkhwa. o . '

15. All Agency Education Officer in FATA : : £
16. All Agency Account Officer in FATA. . “ e -

17. PS to Governor Khyber Pakhtunkhwa. Peshawar. :

18. PS to Chief Minister Khyber Pakhtunkhwa. Peshawar-.

19. PS to Chief Secretary Khyber Pakhtunkhwa. Peshawar.

20.PS to Minister EXSE Khyber Pakhtunkhwa. Peshawar. . e e *
21. PS to Secretary E&SE Khyber Pakhtunkhwa. Peshawar. ' s S TR R -

22.Master file

BN AN AN

(ZAMIN KHAN MOMAND)
SECTION OFFICER (PRIMARY)
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