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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

SERVICE APPEAL NO.131/2022

HADIHUSSAIN VS GOVT OF KPK&OTHES

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE TO
REPLY SUBMITTED BY THE RESPONDENTS.

PRELIMINARY OBJECTIONS:

All the preliminary Objections raised by the respondents 
are incorrect, baseless and not in accordance with law and rules, 
rather the respondents are estopped due to their own conduct to 
raise any objection at this stage of the appeal.

1T0 8

R/SHEWETH:
ON FACTS:

1-7 No reply is given by department because their statement 
relates to the record. Means nothing in rebuttal is expressed as 

record belongs to the respondents not to appellant. Correct, 
hence admitted.

8. Incorrect. The services of the appellant was placed at disposal 
of P&D Department vide notification dated 08.01.2019 already 
annexed with main appeal as Annexure "E". Later on 
summary moved by P&D department got approved from Chief 
Minister without consulting Finance Department as evident from 

department reply at Para/Fact No. 10. Copies of the relevant 
documents are attached as Annexure A

9. Incorrect. The Appellant is seeking regularization in light of 
judgment of Peshawar High Court and Supreme Court of 
Pakistan w.e.f 23.7.2005 under section 19(2) of Amendment 
Act, 2005 not under merger or restructuring of departments of 
erstwhile FATA. The same is also clarified by law department in 
case of PPS Officers by regularizing them vide Notification 
dated 19.04.2021, the same is annexed with main appeal as 
Annexure "H".

10. Incorrect. Already explained in Para No.9 mentioned above.

11. Inocrrect, hence denied.

12. Incorrect, hence denied.



GROUNDS:

All the grounds of appeal are correct and in accordance 
with law and prevailing rules and that of the respondent are 
incorrect and baseless hence denied. That the appellant has been 
wrongly placed at bottom of the cadre of Sub Accountant (BPS-16) 
and the respondents are required to place the appellant at due and 
proper place of seniority w.e.f date of regularization of services i.e 

23.07.2005.

It is therefore, most humbly prayed that on acceptance of this 
rejoinder the service appeal of the appellant may kindly be accepted 

as prayed.

APPELLANT 
HADI HUSSAIN

THROUGH:

NOOR MUHARWyiAD KHATTAK 
ADVOCATE SUPREME COURT

AFFIDAVIT
I, Hadi Hussain, Sub Accountant (BPS-16), Treasuries & 

Accounts Establishment, KP Finance Department, Peshawar do 

hereby solemnly affirm that the contents of this Rejoinder are true 

and correct to the best of my knowledge and belief and nothing has 

been concealed from this Honorable Court.
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. -ft- f) VG«KPfPP PUiAfxe CM» l<a»h»w*>
Dated Pesh: the 24-03-2022 I.:

fiOt so (ESTT-I) FD/1-5/2021

yO Mr. Muhammad Masood Afnd*,
2. Mr. Mohib ur Rehman,

Assistant Treasur/ Officers (BPS-l/J- 
Directorate of Treasury & Accounts KP.

...p.. mp nllE SEHieBlTY 'N f'WANrP PfPABTHeWT, KKYBIE 
PAKHTUNKHWA,

>;-V
I. 1*ii

Subject:
i

'st^SBtytiS're'qifS/ap^i wal^nrfaSltSpJ-p^l® . . ,
=dS|aii£:e, Establishment Department aadytei to d^e the ap|^/.^t«^„

,.Oe,L.tment,etterNo.SOR-V./EDAD/l-13/2009dated25»Eebruary.20t4

rvf.

X:r i~.

v-
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: Establishmen 
: which is condensed below:- ,t

cannot be sranted to any"Any backdated seniority

- ? ■-r ^absorbed aQd^his inter-se-seniority, on
maintained at the bottom"as prbvided under., 

seniority” (copy endosed/or ready reference),
■ nvruHttir,■ ............ .

absorbing in the cadre shall be

Rules regulating the
■! '•

■:

'2''.r:'T ■ i . . , .

ts its inability to acdede toIn view of the above, Finance Department regrets 

the request being not covered under the rules., -
2

:

! Pt^Hi as above

ifficer (E-I)SM\
: wn ft Date ^veo ? .; •Endst

' Copy forwarded for information to the:*
1. PA to Special Secretary (Admn & Peg :). '"'"nenartment*"^^"*

i 2. PA to Additional Secretary (Admn).

i!-

Section/fficer (E-I)

!

r
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government of KIIYnER 1‘AKHTUNKHWA
establishment department

(REGULATION WING)
No. SOR-VI/E&AD/I-13/ 2009 

Dntod. 25*'' Feb, 2014

’/ • {
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i;J'V]Add!: Chief Secretary, Govt; of Khyber Pakliluiikhwa,

Planning & Development Depailmciu,
2. AddI: Chief Secretary (FA fA), FAT A Secretariat Peshawar.
2. The Senior Mciitbcr Board of Revenue, Khyber I'ukhtunkliwa.
.4 . All Administrative Secretaries to Govt: of Khyber Pakhtunkhwa. 
< nic Sccrciaiy to Governor, Khyber Pakhtunkhwa,
6 fhe Principal Secrctaiy to ChiefN-linister, Khyber Pakhtunkhwa.

I.
SiSi

■ I Im'I

: -•••
i ( lU ORICINAI. PETITION NO. 89/2011. CMA.309-K/2012. CMAJIO-

K-’tin Crl M A,aT_wniin. tin.l</201287-l</2012. I3.|</20i:t. CMA.24S3/I3.
rrlMAf9-K|lnV CMA.I3I-K/1013. Cfl.M.As.l 85-K/2012. 22.S-2oT3.
■>Ifi/2fll.C imni v CMAs. 244-K TO IdT-K/IQU, Z57-K & 2S8-f</2013.
Crl.M.A. 2(id/init. Cil. MA. 282 IN CKI- ORtCINAI. FF-TinON NO.

I•..■I'iw!.-

small noii/scMiifnsii■s

. I.,.-i

dia-cted ;c. loroard herewith copy of Oovernmeiii of Pakistan Cabinet 
i;;.-r.i!'iish:nerit iJivision Oflice Memoiandiim No. 1/59/2013-l.it-IV dated 31-01- 

• :-t 'll liic subicct noted above for inforniiition and compliance
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SECTION WfViOER (REG-VT)
(QUl
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.lo:-

i Alt Divi.sioiia! commissioners in Khyber Pakhtunkhwa.
3 Ail Heads of Attached Deparimenis in Khyber Pafchtunkhwii.
.) Ail Auionomous.'.Seini Autonomous Bodies in Khyber Pakhtunkliw.i.
I. .All Di-ptiiy Commissioners Khyber Pakluunkhwa and Political Agents in FATA.

I'iw Iteidsimrlvsliawiir High Court, Poshawar.
I. l ii.- lU-aiMrar, Kli> her Piddiiunkhwa Service Tribunal. Peshawar.

I '.c Seci fiiiry. Kii>b:r I’aklminkhwa piihli: Service Commission. Pcsh.iwar.
•<, A*; .vdJitimnil Seeiviaiies, Deputy Secretaries anh^cclion Officerr. iii,,

lAli.blisImiviii .C Aitmiiiistraliori C)cpaiirni.Vt. \\
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i \GQVEimMENT OF PaIOstaiv
CABINET secretariat 

establishment division
■r•. ■ t ./1 ; 1:

■ .a'.
f
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'■ !

^No.l/59/20I3-U(-lV "irA-.

Islamabad, 31 January, 2014’'' ■:
' I 1 . ly:

• £-MA-24S3/13. Cii. ^fAJ9-J[^.0^:aw^teS~ cri vrA/si 
K/2012. 225/2013. 22(1/2013. 227/20t3.CMA7^d,i^ f:!:
& 258.K/2013. CrI.M.A, 263/2013, Crl.MriiTFi^T^S^
PETITION NO.89/2011. ----------^
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ORIGINALi«
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- . - ! lhat^copy^^^,|5#dgmentI)e,spRtJp^ ^he CKiefSecretaries of
Hie provincial ivell as ihc Esiablisfvmciit Secrelary with (h^ dlWcildn to streamlineVihc ^ " 

^ servci3 of civil servants in line with principles laid down in this judgment.

It was

I"•1'

I
1

I
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;
expected that afore-mentioned judgment was downloaded by all Ministries/ 

Divisions for compliance. However, for the sake of convenience, the following guidelines 
/principles arc highlighted;-

i

1
f

The Honorable Court has declared the following practices as illegal;-!

■‘SpiSssliS. /
i

:

i.

}

I

iii. Introduction of any validation law in 
on the subject of service la w.

the nature of multiple or parallel legislation'
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V. The rc-employnient/rehirins of the retired Civil/G 
impugned instruments being violative of tlie

The Apex Court has further held that;-

tehld'slm'''

■«

;v':overnment Servants under the 
constitution arc declared nullity.

1

'■

I?C) The procedure provided under the Esta Code requires that a person who is 
ransferred and appointed on deputation must be a government servant and such 

uansfer should be made through the process of selection. The borrowing

; e*'<pe»tise in the field with required experience.

I

.4;'

}

. Provincial Covernmiinf or'ih which
ppvcfnnien! or provincial Government has controlling share or interest could not 

. l?P conferred slqlps of a civil .servant.
--

c) jt is settled principle of law that if the right of promotion Is not blocked by re- 
employmeni then siich powers can be exercised, theiiToo in exceptional cases for a 
definite period. Besides it violates the fundamental rights Of the serving civil 
servants, who on account of such rehiring on contract are deprived of their 
legitimate expectancy of promotion to a higher cadre, which is violative of the 
provisions of Articles 4,9 and 25 of the Constitution.

;
tj .

t:’
/ f-

0 The absorption and out of turn promotion under the impugned legislative 
instruments will also impinge on the self respect and dignity of the civil servants, 
who will be forced to work under their rapidly and unduly promoted fellow 
officers, and under those who have been-inducted from other services/cadres 
regardless of their (inductees) merit and results in the competitive exams (if they 
have appeared for exam at all) and as a result the geniiine/bonafide civil servants 
will have prospects of their smooth progression and attainment of climax of 
carccis hampered, hence the impugned instruments are violative of Article 14 of 
the constitution.

f
1
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g) Locus pocnitciiliac is the power of receding till a decisive step is taken but it is not 
a principle of law that order once passed becomes irrevocable and past and closed 
transaction. If the order is illegal then perpetual rights cannot be gained on the 
basisofflii yicgal prdei^j f"-;
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iAny backdated seniority cannot be granted to any absorbee and his inter-sc 
seniority, on absorplion in the cadre shall be maintained at the bottom as provided 
under the Rules regulating the seniority

All Ministries/ Divisions and Deparlinents/Organizations/undcr them are 
requested to comply with the judgment of the Apex Court in letter and spirit.]

n
}

ti

(Muhammad ShakecI Malik) 
Joint Secretary

f I
All Ministrics/Divisioiis/Dciinrlmenls.

I
I

Copy forwardetl for informatioji to

Chief Secretary, Government of the Punjab, Lahore. 
ChiefSccrctary, Government of the Sindh, Karachi. 
Chief Secretary, Government of the kpK, Peshawar. 
Chief Secretary, Government of the Balochistan, Quetta. 
ChiefSccrctary, Gilgit Baltislan.
ChiefSccrctary, Government of AJ&K, Muzaffarabad.

I.
2.
3.

t I
4.
5.

i 6.
!bLU.

./'I If
(Naseer Ahmad) 
Deputy Secretary
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X ■I government of khyber pakhtunkhwa

FINANCE PEPARTMENT

aokncy finan[£E^
TriFNCY FINANCF. OFFICEM-JIL ____

r ADREAX/mCt OF FTNANCE PF-T’ARTME.bil

■,.*r

nppTrpns/ASSlSTAHl 
jf4F provincialSubject:

/
held on 26-02-2020 at 02.00 p.m. under 

in his office. List ofXj A meeting on the subject was
the chairmanship of Special Secretary Finance-Department
participants is added at (Annex-I). 
n Tlte Chair welcomed the participants and invited Provmcial CoordinMor
CPIAC), Finance Department to brief the participants on the subjec f 
Coordinator appraised tlie meeting that Establishrnent Departmen ta 
copy of approved summary regarding absorption/adjustment 
of erstwhile FATA Finance Department along witli their posts m the treasuiy
establishment of Finance Department:-:

f■ /■

f

\y

Mr. Muhammad Masood Afridi, Agency Finance Officer (BS-1 ^
Agency Finance Officer (BS-17) 
Agency Finance Officer (BS-17)
Agency Finance Officer (BS-17) 

Assistant Agency Finance Officer (BS-16) 
Assistant Agency Finance Officer ^S-16)
Assistant Agency Finance Officer (BS-16)

1.
'7 2. Mr. Mohib-ur-Rehman,

3. Mr. Najeebullah,
; Ms. Sadia Asghar,
‘^5. Mr. Hadi Hussain

6. Mr. Qaiser Munir
7. Mr. Anwar Alt

i'

%

‘ . !

I
3, As the duties & functions of District Accounte/Treasury Offices are of
technical nature and connected with pre-audit and accounting matters and only those 
employees are recruited/promoted who possess certain qualification as menuoned in 
4!ie servicerules. Therefore, another summary for ChiefMinster, with foe suggestion 
that these officers may be placed in the Surplus Pool to be created in foe Finance 
Department Kltyber Pakhtunkhwa for Uteir onward posting in foe tribal districts 
against the posts in foe Finance and Planning sections with foe Deputy 
'Commissioners for their assistance in financial matters. However, foe said summaj7 
!was retumed.by foe Chief Secretary with theremarks that not only tlie Chief Minister 
has approved foe adjustment of these officers/officials in foe Finance Department, 
the Additional Advocate General has also committed before the court to i 
accommodate the petitioners in Finance Department. Besides, foe meeting of llte 
representative of Establishment, Finance and P&D Departments held on 01.01.2020 u
to find pm a solution, also recommended foeir atfiustment; ^
Department, The Chief Secretary, directed that they can be ti^e^ varlQ^ 
positions by attaching them for mmimum necessa^ period wifothe!pffipem pf lb4 v^^^;" 
finance Department., ^

ft. Director Treasuries & Accounts infi)rraed foe nmeting 
Pakhtunkhwa surplus employees absotption 7 indtictibh 
employees of other organization wiU be subject to 
qualification and other conditions applicable to the

u
%

I

-- . T-



1:■ ss. t
■) the said posts under the initial 
/ , inclusion of above mentioned 07teenjitment quota. (Tnlrther informed that after 

' it;.,! treasury cadre, 04 vacancies under
of Assistant Treasuiy Officer (BS-l 7) and 

'n k m recruitment quota against tlieposts ofSub-Accountant(BS.16) Will be available for adjustment of these employee!

«r

^ I be^Chair informed tlie participants that the competent authority has 
jdready approved _ induction of these employees in tiie Treasury Wing of Finance 

epaitment and similarly, Add!: Advocate General has also made commitments in 
me court regarding adjustment of these, employees in Finance Department, 
ineretore, one time relaxation \yill be granted to these seven employees in case of
any deficiency in qualifications / experience and other conditions.

/.
/

ri’ ( 6. The Special Secreiaiy, Finance Department Merged Areas infonned the 
forum that almost ail. llie employees have acquired the prescribed qualification for 
the posts therefore, tliere will be no issue regarding their adjustment / absorption in 
the treasury cadi-e.

^ a <}uei7 Jrom the Chair regarding crealion/conversion of posts, the
Additional Secretary (Budget), infonned that all the existing posts will be abolished 
and new posts In the Treasury cadre will be created through summary in the 

. boncerfied Cost Genter / pDO code on need basis.
Decisions:

ST.'

P̂
7 ■

After threadbare discussion the following decisions were rhade: 
i) The employees at SINO. 01 to 04, mentioned at Parar2 aboVe will be 

adjusthd /absorbed against the posts of Awistant/Sub Treasury Officer 
(BS -17) in the Treasuiy wing/cadre of Finance Department 

U) The employees at S.NO. 05 to 07 mentioned at Para ,2 above will -be 
adjusted/absorbed against the posts of Shb-Accountant (BS-ld) in the 
Treasury wing/cadre of Finance Department, 

jii) One time relaxation will be granted to these seven employees iri case of 
any deficiency in qualificaUons / experience and other conditions.
All die . above mentioned eniplpyees recbmrhended 
induction/absorplion are required to submit 
indiictipn/absorptibn against tlie posts in treasury cadre. ^
The Section Officer (Esiablishmem) in coiisultatjon with Dlreptbr 
Treasuries will move a summary for creation of ihe said 07 posts in the * 
concerned Cost Center/DDO Code.

,f .

■ i.
■1 -

r.-

for
options before-1'

v) } •

The meeting was ended with a votepf tli^ ^ and to the Chair,

(ShahMat’SfiaoiarSecftey?^^5|4ft-S'S®F?«#: (-■

wpBilSI

^barf [WIui >man)
'rpvl: CoPr^lAC)/ D,S(Estt)K"'

r'

(Muhammad Slddlque) 
Add): Secretary (Budget)

‘ rf-

(Muhammad:%affl
Specif Sec^ri:- 

■ Finance DepSiflfe V-'..
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.■ „,-nffireorderNo.FS/E/'100-19(officers)Vol-

“^0 :::rorr::;::::: -■;o,;;w:no ..e.
., .,nicn sPa,i Pe suPjeat to tt,3 final decision ,n u,e c.P..A.

impugned judgment m C.P._-

m
3/7688-93
Hig'n - 
petition 

reguiarized
benefits received under tlie

±::;r:::r^;-e.socc.^
tne Pesnavjar KigP Cou; -

/ 1
i

.L.A. including the 

and assets of Irecoverable from the person ss
iw%
irt in the C.PX

..i............... ’“I

'18 ifglfilFsr
T Agency Finance Qftjcej

------vAencyFinance Officer...
''[ Agency Finance Qfficet
..r P! a n n i n ^Of f use r ^

j'Arjencv Plynlng Officer 
j"/ypjncr7pianhing Offlcer^

PlanningJ^ficei 
Agency FManning Qfncej 

i■ Ager^7 Pia^779 Officer
........ VAgencv?7r^cej3fnc^;_^..„_„
".... 'i'Acstt:’Msency Fin^ce Otric^^„^_
------ i"'^stEAgincy Finance Officer
---..rTcctE^Eaiicv Finance Officer

r.iinr:l;>n.-in»r!r.i Is.8^o IjbSB..™“i/Sber/Afza! __ ___
..."2[''riVs7Masood Afridi___

EEEDfVi'D-ur-Rehman
^' 'EajieDuTia!]_______

' sTEEriduilah 
j ETMuhammad H3rTi!d___ 

r“”17unarrim3d Renmer^ 

ij sT^'Eiftahuiiari_______
iEqlr’Eun^liSd.-.--.-

10. israr'Ahrnad kiian...
^ jvir's^iajEEB

tlTi' THa^.Hussain__
MsT 'Ciaisar Wiiinir 

ili?~Anwar /aTi

'i7 m
!■T";'i7 1I,.,.1..

17
(J;1 17

17 i17
17

i17S. i
["'17'

I16 111. ..... 1 I16
16 IJX I.....-.. I
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MnaWtMM CHSSF SBCRSTA^Y (f |
r/isso fs/'£/100"13! {officers) voi-4 

Datea:l779/20'11.
COPY to:^

( &I I5I
1 oecrerarv Anance Department, FATA S^tf

All po'-iagi finance 8. Plawiing Department.owSOH^nce 8. Planning Department,
■iection Ovficer (Baft), PAfA Secietai lat 
"ciction Officer (.Audit), FATA Seci'etanat.

• “S^i-^atunimwa

Officers concernea

ssi Rs*4. S
b.
6.. iI7..
8.. I
3.. »

10.
11.,
12. P.S■i /xX.13.

sectiQlK Officer (Sstab)!
■■;El I
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i1 Government of Khyber Pakhtunkhwa 
Law, Parliamentary Affairs & 

Human Rights Department

No. SO(OP-ll)/LD/5-2/2012-VOL-lV 
Dated: Pesh; THE 19''''April, 2021

wwi'l—V' I
ll

Tq
\-- ;• •

-y.A

H-'

i The Secretary,
Government of Khyber Pakhtunkhwa, 
Planning & Development, Department.

‘T
Section Officer (EstOAttention:

Subject;
u

REQUEST FOR REVISION OF REINSTATEMENT
NOTIFICATION IN LIGHT OF THE JUDGMENT OF
PESHAWAR HIGH COURT. PESHAWAR UPHELD BY
SUPREME COURT OF PAKISTAN. iff

Dpar Sir,
I am directed to refer to your Department’s letter No.SO(E)/P&D 

fPF/087/996/2020 dated 05.04.2021' and No.SO(E)/P&D/PF/087/996/2020 dated
i'i! £Si

08-03-2021, on the subject noted above and to state that that Law Department is of 

jihe view that the Supreme Court of Pakistan has declared the respondent to be 
^entitled to regularization w.e.f. 23-07-2005 under Section 19 (2) of the Khyber 

Pakhtunkhwa Civil Servants (Amendment) Act, 2005, therefore, the

'S'.

■Iff'

s
r,;,!

Administrative Department may look into the matter accordingly.

iff

isYours Faithfully, Si.
Ss:iS
;v

iiSection Officer (Opinion-!!) ISEndst: of even No. & diitc.
Copy forwarded to the:-

PS to Secretary, Law Department.
2. Pa to Law Officer, Law Department.

is!s1. t.'

s
li

Section Officer (Opinion-H)

si
i

a
i

J

j
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
PLANNING & DEVELOPMENT DEPARTMENT

#. 1

W■ I .

/ Dated Peshawar. May 26, 2021

NOTIFICATION:
No. SOiE1P&D/PF;0B7/996/2020: In oontinu.iiion a/ Aoininistraitoo and 
Coordination Department erstwhile FATA Secretariat Orders No FS/E-'tOO- 

19iOiricers)Vol-l/1-1805-17, dated 27.09 2011. and No, FS/E/100-19(Ott'icers)Vol-
/

T
3/7688-38. dated 27.06 2011 & No FS''EnOO-19(Officers1Vpl-3/Dd39-49. dated 

05.Ch1.20l2 and in pursuance of advice of Establishment Department vide letter No 

SOR.III(C&AD)5-15/201*1 dated 11 02.2021 as well as Law Depariment aovice vide 

letter No, SO(OP-ll)/LD/5-2/20i2-Vol-IV/4595-97, dated 19.04,2021, the competent 

authority is pleased to revise/renotify the regularization of services of the following 
PPS Officers with effect from 23 07,2005

■v

i. Mr. Sher Afzal (PPS BS-18). Senior Planning Officer. Social Wefare' 
Department,
Mr. Ahmed Nawaz (PPS BS-16), Assistant Chief i-Agri I PSD 
Department,

iii. Mr. Faridullah, Planning Officer. Peshawar.
iv. Muhammad Hamid. Planning Officer. Social Welfare Department 
V. Muhammad Rehman. Planning Officer. Hangu. 

vl. Mr. Miftahullah. Planning Officer. Tribal District, Bajaur. 
vii. Mr. Faqir Muhammad, Planning Officer, Tribal District Mohmand

Mr. Israr Ahmad Khan, Planning Officer, Tank

ii.

viit.

SECRETARY
PLANNING & DEVELOPMENT 

DEPARTMENTEndst: of even No. & Dale

Copy forwarded to the:
1. Secretary to Govt of Khyber Pakhtunkhwa. Establishment Depariment
2. Secretary to Govt of Khyber Pakhtunkhwa, Law. Parliamentari* Affairs & 

Human Rights Department.
3. Accountant General. Khyber Pakhtunkhwa, Peshawar
4. All DIstricIs Accounts Officer concerned.
5. PS to Additional Chief Secretary. P&D Department
6. PS to Secretary. PSD Depariment.
7. PS to Special Secretary, PSD Department 

1:
/

~.-

j.lfl''''. ;„i. ii*'.". (SdNA"KHAN)^X///., 
Section Officer (Estt )I i*

i,' t ;
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