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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

CHECK LIST
S# | Contents Yes | No
This appeal is present by Mir Zaman Safi Advocate v
2. | Whether Counsel/Appellant/Respondent/Deponent have signed v
the requisite documents?
3. | Whether appeal is within time? v
4. | Whether the enactment under which the appeal is filed mentioned? v
5. | Whether the enactment under which the appeal is filed is correct? v
6. | Whether affidavit is appended? v
7. | Whether affidavit is duly attested by competent oath v
Commissioner?
8. | Whether appeal/annexures are properly paged? v
9. | Whether certificate regarding filing any ecarlier appeal on the 4
subject, furnished?
10. | Whether annexures are legible? v
11. | Whether annexures are attested? v
12. | Whether copies of annexures are readable/clear? v
13. | Whether copy of appeal is delivered to A.G/D.A.G? v
14. | Whether Power of Attorney of the Counscl engaged is attested and v
signed by petitioner/appellant/respondents?
15. | Whether number of referred cases given are correct? v
16. | Whether appeal contains cutting/overwriting? v
17. | Whether list of books has been provided at the end of the appeal? v
18. | Whether case relate to this Court? v
19. | Whether requisite number of spare copies attached? v
20. | Whether complete spare copy is filed in separate file cover? v
21. | Whether addresses of parties given are complete? v
22. | Whether index filed? v
23. | Whether index is correct? v
| 24. | Whether security and process fee deposited? on
25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules,
1974 Rule 11, notice along with copy of appeal and annexures has
- been sent to respondents? on
26. | Whether copies of comments/reply/rejoinder submitted? on
27. | Whether copies of comments/reply/rejoinder provided to opp051te
pary? on

It is, certified that formalities/ documentations as required in the above table have
been fulfilled.

Name:- MIR ZAMAN SAFI
Advocg

' 4

Signature:-. 9\// <

Dated:
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The appeal of Miss. Azra Shad CT Special Education deaf & dumb Children School Dargai
Malakand received today i.e. on; 22 11.2022 is incomplete on the following score which is

returned to the counsel for the appellant for completion and resubmission within 15 days. '
1;
1- Check list is not attachgiwith the appeal.
2- Appeal has not been flagged/marked with annexures marks.
3- Affidavit may be attested by the Oath Commissioner.
Seven more coples/sets ‘of the appeal along annexures i.e. complete in all respect

may also be submlttedpth the appeal.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
APPEAL NO. 1739 12022
AZRA SHAD VS SPECIAL EDUCATION DEPTT:
INDEX
| S.NO. |DOCUMENTS ANNEXURE PAGE
L. Memo of appeal | e 1-4.
2. Stay application | .eeeeeneen 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14-21.
6. Letters D 22-23.
7. Salary slips E 24- 26.
8. PHC order sheet F | 27-28.
9. Summary & decision of Cabinet G&H ©29-32.
10. | Notification dated 25.11.2019 I 33.
11. | Departmental appeal J 344
12. | Wakalatnama | e | 3§
APPE NT
‘ 4
v
THROUGH: il
: MIR ZAMAN SAFI
ADVOCATE

Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.

Cell: 0333-9991564
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§ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khyber Palfitakhwa
Service T™bunal

APPEAL NO'@L/ZOZZ Biary Nu.ﬂq;é}_’_

Miss. Azra Shad, CT (BPS-15), .,.m,d_z&_( 1 12&29//
Special Education deaf & dumb Children School, Dargai, Malakand.
......................................................................... APPELLANT
VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
F\le deo-aay SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
i ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
R%E—E—;FUCOURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
)7/[ 1 /}')— SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
' EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION _TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE

STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
335?5 ‘That on acceptance of this appecal the respondents may Kkindly be
¢ directed to grant/allow Health allowance to the appellant in light of the
; judgment of Apex Court and Notification dated 25.11.2019 from the
% date of devolution under the 18" Constitutional Amendment to the
v%‘ Provincial Government i.e. w.e.f January, 2012. Any other remedy
3 Which this august Tribunal deems fit that may also be awarded in favor
\%‘ of the appellant.
R/%HEWETH:
J\L ON FACTS:

1-  That the appellant is serving in the respondent Department as CT (BPS-
15) quite efficiently and up to the entire satisfaction of his superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Scrvants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment




Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANTICXUTC e v eeeeseessssssssasesasssesassencsssssssssssssassssssssasssnncaresssones A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and rolc
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as ANNEXUrC..eveeeerreeerereaeesnsocestosnacance C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as ANNEXUIC.cireeerierrienterrisetesaereroncessosnntesseccssasnne E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazcer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......coveeececnerancenneans F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special liducation & Women Empowerment Department
move a summary to thc Worthy Chief Minister of Khyber Pakhtunkhwa
for approval ‘and the same has been placed before the Provincial Cabinct
for appropriate order. That the provincial Cabinet approved Health



Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUre..oeeveeeerceaneicsreecicinenan G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNEXUIC..eeuereeeernrresnrissarrcieciesanancnns I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant fecling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUI€.enseens T PP J.

10-  That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in

accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation

E-

F-

of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not

allowing the Health Allowance inspitc of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents. ‘

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.

34



G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

[- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant -
may be accepted as prayed for.

APPELLANT

THROUGH: M
MIR ZAMANSAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

-

M A
DEP NT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973 |
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO._____ /2022
AZRA SHAD VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

y
MIR ZA SAFI,

Advocate
High Court, Peshawar




X o 'BETTER COPY OF ANNEXURE-A :

'No. F, 11-19/2011-Coord (Pt)
Government of Pakistan
Mlmstry of Socral Welfare & Specnal Educatlon

. o L IslamabadthelS‘Aprll 2011°

| N.OTIFICATION. -

On reorganlzatlon of Federal Secretal iat m pursuance of Constrtutlon (l:lghtecxlth"

'Amendment) Act,. 2010 (Act. No.X of 2010) the followmg Centres under the

Ministry of Social Welfare & Spec1al Education are transferred to the Socral |

' Welfare & Specml Ed ucation Department Government of Khyber Pakh unkhwa

Spemal Education Centres for Mentally Retarted Cl‘llldl en; D.I. Khan
Special Education Centres for Hearing Impan ed Chrldren Swat.
National Special Education Complex Mardan. -

Vocational Tr alning Centres, for D1sabled person, Mardan,

Specral Education Centres for V1sually Handicapped Children; Kohat
National Special Educa‘uon Complex (PHC, MRC; VHC & HIC) Peshawar
Hostel Facilities National Special Education Complex, Pebhrwwar
‘Vocational Trammg Centres for Disabled Person Peshawar.

. Special Ecucation Centre for Visually Handicapped Children, Charsadda..
lO Spe01al Educatron Centre for physrcal handlcapped Children, Abbottabad

0PN R W

(Muhammad Altat) L
Section Officer (Admin)
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o . administrative, umlml ol LM)D andl, therefore, the.
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) d\.p.lrlm'.m or \.um) “.p'\rah.ly

'7 amrop‘aau. ‘that recovery af theHealth Allowance alrcady
. paid 1o the. cmpIO) Ces IS, r(.covcrcd afu:r a speuking order has

SICOR. o ordet _to- mcet the ends of justiee, it would b

" Seerctary CADD sh'xll pass a spcakmg ordcr prcfcrablv within .

'90;.aays."

Ilu. bu.u.lm) ( A-\.I)l) .nllu‘ pera ‘"‘L- llu. n.n.uu' mul t\slmclml, the

oppox'luquy ol‘ hmunu 0 the authorized lcprcscnmuvcs ol (lu.

o pcuuoncra (now .|pp\.ll.ml.~.) on - 14,03.20106 p.nw..d the order dmg.d. '
. 21.08.2016 and . declarcd the’ CA&.DD':, “leuer duted 13.03.2016 .

'-allowmg Hc.xl(h :\Ilu\v.mu. 10 \hu PDGSL uupluyw:. uul.nvl'ul ijsainst

_ lhc rulcs, voxd .\h mmo .md dm.c&cd the AGI’R lo reccover thc.. said

Coxsx e . ‘ \'\'x I .\'x.\"'

notification of e Finanee Division, 1 the .\plnll.um were dc..prwud

¢
D".“:‘ao ‘

RICIUN R ETH 1.1!

B _-',sc.s 0 :sy:mc)umuu.,’cm. withh M5,

" been p:\s..cu by the Jcarnéd.. Séerctary. It is expeeted that thie . -

o —n e s il st

Allowancc from their snlancs m casy, ms&allmcms. R '7_,/,7;1‘.;t_- Coxe
2. - . In \hxs backdrop. the '\ppclhnls fifed the msmm uppc:ﬂ:i with
the following pr‘wcr' ‘ ‘ S0

. “It is, therefore, mosl rcspchfully pmycd Lhat the |
_appcllam being. cntitled to Health - Allowanse being | -
covered under category of Health Personncl, the said |
order dated’ 21,03, 2016° by . respondent’ No.l may
_therelore, be sct aside and it be declarcd thiat the action
of rupm.dcnl No.l in evithdriwing the suid x'llowam.«.
and rccovery ‘thereof from the salarics ¢f appcll.mls,
malafide, illegal, violatjve _of " principlcs: of locus|
pocnitentiac, unfair, . unjust, unrcasonablc, arbitrary.
fanciful and capricious and ‘that arc cntitled 10 receive|:
the- same, from the d'm, it has bcc.n wilhdrawn and
stopped from p.xymcm .

3. | The - lcarncd sounsul ror the appcllam.; acgued “tha the
.api:clldnls being. Federal govcmmc.nl Survams under Article - 240° ._of'
. COnslimuon of the Islamic chubhc of Pakm'\n. 1973 and covcrcd nndcr

Sccno'ﬁ 2 (b) ‘of Civil Scrvanis. Act, 1973 were v..mu.lcd to all pay npd :
' auowanccs pn.s‘.nbul by Federai Government for its uupluycw. ¥ prther -

. stalcd that fiancisl dircelive counmcd in Mmmr)' of I'm.mc.u. O.M.

". No. 2(13)R~2/"011 dmcd 06 02.2012 -was’ unambxguous nnd clca!rly .

' supuhh.d admissibility of Health Mlmv.mu. to all health pw-on wl!l,i“..-;
cmplovmcm ol Federal Govurnmuu in BPS ‘Scheine lml d' \pllc the ~ud :

P

nl‘ the.




._:'.fs":iikd ) bénéﬁu

40*(R)CS/"016 and pra\'(.d for the <mm. relicf? Tlu. lc

" vehemently . argucd that the .upomluu l"m.mcc Dmuon s l)lmvun, hot -

“the ‘nmc c.l'um vide: unkr d.m.d Zl 03

-once vran(cd and acted- upnn had ereated’ ) vv...\lul ri

- fall pmlvr the deiinition

“in.the. hecalth scctor and mcludcd in Schcdulo—l It was furtlxu‘ submiitted tha

submmcd h,\' resposident Nn 2 llml hc.n.lh .1llmv'mcc was gr.mu.d wuh (lu.

4 ;308 ms: )mn.w..mr. et with M.Ps.

ln wppo'l n! lm \‘U'Si.Ol'l. the le
18, 05 20lﬁ‘aml 14,12, "mo p.n.s-.cd in /\ppml'c No.....4(R)Cb/.'!20l.) 867 o
67’(R)ts/’01.». lm‘.u 118y, Y 1 l"Sl(ls)Ls 2015 & "381 10

nrncd counsel

and cold in the samie hrv.uh is. on the one h.md it h.xd .ndxmm.d Whe cl.um of

Ulsﬁp,ﬁ.lu..nl.. in Pare 9 el l:'.\.iu Aaranwise. Coits 201y

e isCd “sl’o ul |l|

lslamahad ngh Coun, lslnmnbad wliile; on the other i, (lu.y dc.t.luu.d

.4.016 l[c. ‘cotitended lh:lt lhc bcm.ﬁl

"hl wlm.h umld not be

. Withdrawg umlmcrallv. i violation of prmcxplc of n.mlr.ll ustice, The

Icnmcd t.omm.l lor (hc .lppcll.ml lasily’ .ucm.d (hnl xmpugnu:l nrdt.r\ were
void ab.

mmo. COI.IIH-H‘"I-JU(IICC “and having no sanetity  of lnw . as

\s-uh(lr:xw.u / \lupp.ll,v. of -..nl.uy .unuuuu.d u punishiment. which cuuld not

. be .lwardcd wuhqul adopling lhu due prm.c\\ ol L pu nvulul uudcr the }

(ww.rmm.m Seevants (13 Hu.n m..y uml i .upluu.) l\uh.'s 1973
4, * The appcnls were rc.w;lcd by tlu. rcs-pondum ll wm stnlc'd

(hal the said :lllow:uuc wars Lot .ulmmuhlc. to the appcll:mu as lhcy did ujr

huhh pPorsanncl | because lu.allh personiel mea

the Hcallh Auowancc wis nllowcd pmvn..nonauv o the Appellants By the
AGPR on the basis of C/\DD Divisian's letter dated v, 08.:!01'2 but

‘subscquently that. Dw:sxon sent a rcl"crcncc to llu. Finance Dlvmo'n lo scck|

l oncurrcncc for admnsnblll() of Hc.:xl(h Allowancc which vegretted the|.
“same on 14 03 2013 ou the- ground “that thc.y were mvolvcd in thc process
of cducauon. (rammg and rchabilitation ol disabicd- ululclr;m .mt} pcmonxi;v

with (h\.lblhlu.s ‘and; hence. x.mlld not-be declared as- hicalth p r:onncl to|"

beeome umllc.d for the .mrd .xlluw.mcc. The CADD on' 13 .03.2013 in its |
LOI“I‘I‘IunlCuHIOH lo AGPR conv cvuJ sam.uon of the Health- Allow.mcc. o
DGSE cmployccs without cur.currcuc«. of the Finance Dmsu.n fand the
/\‘-PR

subscqu_cnvl’l)' discontinucg afier verification of catitlement in oxdu' io

madce ,pro\'x.kmx\al ﬂ!\'xncn. o the . appcllams. \vhu.h was

prcvcnl the misusc of (hls :l!lm\an\,c b\' non-entitled pcrsonm.l It was -

. o.::-.r:'v-ﬂ.r'.m;'\*\ . ,
0t HTE 3
L] S '(J\} w et o, i

nrm.d counsel lor the
T appc“.‘ln(s rcfcrr-d 0 the smlv.'uu.nl-. of l‘b T dated ‘0s. lO 2015. 11 .01.2016,

Hea'ble

L. -
a person whe- hcld a pos( in‘any institute or orgamzauon dchvcrm 3 services -

o

o

Y

Cemri dew e

-
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A summary spt.cshcally movc.d for - ]
lhn.«. lx.dz.rul Govcmmcnl llospuuls ic. aklstan Institute or Medicul .7
' - .Scu.m.c:..l G Polvuluuc and Nauonul lnsu(u(c o(‘Rchdblhlauon Mcdxcuu.

.._.m, Dxrcclorm. (n.m,ral ol' Spccml E(luummx &. Socml Wclr.uc, i.bmg

oo e T .\ppru\'.ll o! the’ Piime Mnmlm lluuugh

.ur
. uluwlmnn! bod).. dg.xlt \\uh lhe procc» ol‘ s_duc.xuon.‘ trammg .-md
o _ o n,h.—;b:hwhon ot‘ dl...lblyd cluldrcn :md pcrsons With dlsabxhucs wluch w.xa

c.trru.d oul by .1 mu.u-vrofcsslonnl tcam mciudmg lcachcrs. mofcssxonah

doulorx. admuu.-lmlun, mxm..lt.u.ll and supportive. / .mull.u .l.lll did ot

- fall” within. the ambit of health organization :md could nat be- dcclnrcd as-

*health pt.rsouncl‘ W gel the said .nlluw.uu.n.. The u..t.punduu Nu.J e

AGPR inits parawxst. comments submulcd Lhal the 1dcnucal cascs uucd Dr."
Farkh F. Lodhx et vs Sccrc(ary Fmaucc wcrc sull pcndmb before the
.'Hon blc Suprcmc Court ofPaklsl.'m L

. . 5 Wc lu.:ud thc lcamcd counsd ifor the pambs and pcruscd thu
‘ wcord, CO PR U e
- 6. llu. lu...xllh .rllu\v.mcg t.qu - ln onc basxc p:xy o(‘runmng .\-lldl‘}'

was grantcd to ihe health purwnm..l in- the uupluymuu ol l-ulcml
Govunmcnl. m nes .‘u,lu.nu.. ‘with Lllu,l llmn 01, 01 20]2 It \v.ns mmlu

: admxssxblc to non-ch ucal cadres. In rc.ply loa qm.ry r.us«.d by AGPI{ vulc.
'lcucr No.TM/l6-64'CbllI’IHl’SIZOIl 12/186 d.ucd 12 03 20]2 : lhc
chulauons ng of (hc I‘ m:mcc Duvasion vxd«. u. O Nol 2(13)1(-2/2012- S
172 dalcd 27 03.2012 lumxshc.d dt.ﬁmtmn o(' (hc hcallh pcrsonm.l by staling |

<« .

‘that *health: pcrscnncl mecant a persons: who hcid n Post in:any institute or )
orgamzahon dchvcruu_. scrvices in - llm hul(h scelor and mcludod in
Schedule-l, but did not mcludc pcrson who was on dc.pulauon lo lhc
I‘cm.rm Qovcmmcm from any Province or othcr ﬁulhonty and who was on’
comrncl or on work. charged bnsxs or who was: paxd ['rom contmgcncxcs.
- The appcllams arc ncxlhcr dcpulauomsls lrom any Provmcc or other
aulhomy nor have -been; cngngcd on. conlnct [or. on work char"\,d L'nsls. )
- They arc also’ not bung paid- from conlmu.ncu.s. Ou lhc. conlmry, lhcv nn. ‘
civil servants under .su.uun 2 (b) ol the (..MI Scrv; mu. Acl 1973 nnd e

dchvcnng scrvnccs to thc disabled cluldrcn 7 persons. “The bcncﬁcmncs /
appcllants compnscd of Acadcmitc: and Admxms(nuvc Cadres. Accoxdmg
1o the dcﬁmuon [urnished bv the: I'mancc Dmsaon vxdc lhur u.0.: dated -
27 03 2012 lhc appcll.mls ure Lnllllcd 0 hcallh nllow.uuc. In pnr.w-() &7

. " under Facts of parnwxac commcnla ﬁlcd bc(orc thc Hon blc Islamabad IIlr'h

"o J

o~
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. undcrslandmg. ‘D, 0

(, .

Court 1slamabnd on hch.m ol' bc.c..ﬂ.(nry l'mamc

Nn.400‘7.'2014 it \\'as calc"ortcnlly adllllllLd that in Apnl 20l 4 Mxms(ry ol
CADD agnm tuomxllul NlS /BOs. cmummng a provmon 01 Rs, 100 nnllmn.,
" as. HPA ror DGSI: for l'umnu.ll ys..u- 2014 15 huwwu' l)l'/\ r'clw;cd to
'cndom. the Nis. I BOs - roru.rully ch.duclul
mllhun of HPA lcavm" Rs.7.458 mxlhon for thc. pcuuomn (now .~
- ;\p,,c;lnnl.) . 24 clnplc:\ cch whio belohged 16 medica) pro[cssum and cnmc" : A
‘under the ‘criteria - of cnu(lcmcnl of HPA

lcxu.r dalcd 09 0s. 2014

Orgamza(:on 1o AGPR ror stoppagc of HPA to non-cntitlcd cmp!oyccs and
it wWas dul)' of AGPR 1o takc action: on (hc
.__cnmlcmcnx. It was praycd thal the pcliuon was an

. CADD & DGM., thrduu. the i m.mu. Dwmon be. t.\t..ludul rmm the list

of rcspondcnls. Now the lm:mcc. Dnvmnu h.u».

stancl, 1 is nat .:llmw.d lu .uppmh.m. and u.prola.m.. No lng.lc.ll n.ply has - SR
becn su,bmlll-sd by (lu. ruponduuz. for d\.pnvmb lhc appellants of lhcxr. |
,lcgmmat\. ngh(s». A larg,t. mnmb«.r of c.mplny‘.ca of lhc. o cdc.ml (..ovunmc.n( SR
Acumlarl)' placcd. arc gcum;, the said- .xdvnnmpc. Why. then, lhmam;dhu(.s SSele T
be dc.pnvcd is not clear. frmn what h.'u. bu.n wrmcn in the comments. Ix.rcm. -
~ the Hon'ble lslsmabad lh;_,h Count, l:.lnmabad :md the Federal Scrvxcc :
Tribunal. “This scems to be, dnscnmmmory lrcalmcnl oftcndmg Article 4 & . ]
25 of the Constitution of l<l.muc chubhc of Pakxstan 1973. l-unJu.r the L i
: appc.llanls ‘have been <dirccted bv respondent No.l to. rctund the paid | i

. amount wluch is against the principle of locus pocmtcnlmc bccuusc the " . - x -
Hon'ble: Suprcmc Court.of Paklslan hns consxslcntly held. that the. bcm.m ]
oncc granted and actcd Upon created a vested: nglu ‘which could not be ;
bmlhdra\\'n umla(crally.( :‘l \xohuon of ‘natural JUS(ICL. T 1S an csnbhshcd .
13w that benef Is received hy i cwll scrvan( cw.n under c.rmncous order’ | '_ o .4 i
'pns.u.d by the compcu:m aullmruy wulmul :my Gwlt on the p.trl of’ civil’ ) .' S P
<cnanl could” ot be Fecov ored - ‘cven. il the bulchcml order’ w.xs ' '
sulm.qucn(ly \\uhdra\\ n or rc.uiﬁc.d' We. are rurulu.d o, take this vu..w m.
-the h"hl of lhc Judgmcm J Inn ble Suprcmc Courl of P:wshn reported in |
PLD 199" SC 207. Hence. to tlus extent, lhc xmpuwncd orders are pot L -1

legally sustainablc and liablc 10.be sct .mdc. :

7. \Vc would lxkc. o makc an cmplms s on' lhé'jgdgmqms of the
'-Tnbunal in Appcals No. "24(R)CS/"015 and 381 to {05(3)08/2016 .dalcq :

Eite ves .ul

565 lo 57T(R)C'§I"OI( ch.. wnlh M. l's

DIVISIUH in Wul l’cuuon

£n amoum of Rs.92.542

T

as per DI~A (LADD) )
was nssucd by I'AS_ g

said - letter and dccxdc'

:lduumslmuv;. issue witl:

came up ‘With dlﬂcrcnl

A

- U
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F . .
; .‘f 05.10.2015 .mu 14.12. ZUHn -\lu.n..m the uommv;r\\ rv..lmuq, to llwlth
?'/ " Allowance has already been zcsulvcd When confrumud with the suid laet,
the ﬂ:spomlcm\' lnvc l’ulc.d 10 dcn\' the lact. As such, the action ul lhc
r\.spnndcms .|p|u..ur> 10 be inconsistent in the light of lhc alon.mc.nuonc.d
judgments on account of Amicle 23 of the Constitution which guarantces e
;qu.\l vights il equal pnum.uou of law for cvery. cxuu.n. To ulsurc o
umfommv rule of consistency must be .xpplu.d while: consxdurmg the casc
. ol lhc u|\|u|luu|. sines thee Thatble Apes Conet vide 13 Jﬂgll'lll\d“ In the
casc reporicd as 1996 SCMR 1185 hus alr\..uly held that “rule ol goad
. govenunce d\.mnm.L\ shat the b\.m.ﬁus ul’ the >.ud Jecision be- u\u.ndc.q lo - L
TR
other civil servants also. whoe m.u not’be partics 0 the huLann, mslc..ul ofl n ,' .8
L . _i u: 6'!
compclhng them to approach the Tnbpn.xl or any olh»r legal forum. Hcpcc' ' i e
. the claim of the appcll:mts is rcq.urcd to be’ dccxdcd on the samc analogy I ' i}':- ;o
. A .!:.' ::
o pnncxplc as‘ramcd in the cases of Dr. F nn'ukh Fiaz Lodl'u and others by thc* o N TR
. .'- e *
Tribunal vide qtsfudgmcnt dated 05 10 2015 11 01 2016 and 14, 12 201{5 L e
. ""1 . fe L
: : : " “ FAPEO
S. Forcgoing, i in vncw and 1ollowmg thc rulc of consxstcncy, thc ; oo
impugned  orders dated ”l £03.2010 und 25.03. 2010 are sct .mdc );vuh i ‘ ' -
direction to the n.Spondcms to t.onlmuc. the Health Allowancc .xlrc..ndy RN “
L.l.ll\l\.d o the appetlants sinee "ul 2, and Lo refund all deduction made in
' \.omph.mu. with-the lnlplq_.uul orders within o pc.ruul ul wne mmonth Imm , L . . E
the daie the \up\ ol this jdpaiem is reveivand in llu.n u(lu.c.. Since the main . : ;
appeals. h.:\'u been aceepted, Misc. IPetitions are ..zl..o .u.c‘.pls.d 2
v Judgznient to apply abl the titled :lppt.all.\ watatis mutandis. : Ly o
E 10. There shall be no order as to costs. : R AT ,\
: : : A : ' tl T YN
- ' 11. - . Panicesshall be informed accordingly. - o FETRERY R TR ‘.fsf.h'
. . . . . . ’ ) o r . P
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05.10. 2015 and - 14.12. 2016 whereln ‘the controversy relatlng to Health

~ Allowance has already been resolved. When ‘confronted with.the said fact,

the respondents have failed to deny the fact. As such, the action of the’

- respondents appears to be mconsxstent in the hght of the aforementioned

" judgments on account of Article 25 of the Constitution which guarantees '
‘equal rights and equal protectlon of law for every cmzem ~To eksure

uniformity, rule of consistency must be applied while con51der1ng the case of

‘the appellants Since the Hon’ble Apex Court vide its judgment in the case .

reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said dec151on be extended to

other civil servants also, who may not be partles to the litigation, instead of -

compelllng them to approach- the tribunal of any other legal forum.. Hence, -
the claim of the appellants is requ1red to be decided on the same
analogy/principle as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal V1de its Judgment dated 05.10. 2015 11. 01 2016 and -

- 14.12. 2016.
8.  Forgoing in view and followmg thie rule of con51stency, the 1mpugned orders
" dated 21.03.2016 and 25.03.2016 are set aside with direction to the
respondents to continue the Health Allowance already granted to the
- appellants since 2012, and to refund all dediction made in comphance with
the impugned orders within a period of one month from the date of copy of
this judgment is' received in their office, Smcc the mam appeal have be
accepted Misc. Petltlon are also accepted ‘
9. Judgment to amly all the titled rnutatls mutandls
" 10.  There shall be no order as to costs. ‘
11.  Parties shall be informed accordingly.
ISLAMABAD - f iy
18.07.2017 ~ S A L
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. Muhammad AtthueurRehman o ' ‘ N é : 5
® etc. : AT (1nCA811/2016) ' .

Respondents(s) " : 5

b

For the Appéi'lant(ﬁ Mr. Sajid Ilyas Bhatu DAG"

{in all cases) - Syed R;faqat I-Iussaln Shah AOR :i E
-~ Ms. Saadia Kanwal, S.0 Fin. ' I
Mr. Abid Hussain Channa, S.O Fin. ; §
Mr. Sajid Javed, Asstt. Legal Fm
- Mr. Abdul Ra22aq, AAO MEG = | . .
_Rawalpmd1 _ ‘ . R .

For the Respondent(s) In-person | | :

For the Respondent(s) Mr Muhammad Ilyas Lodh1 ASC . 1
{in C.A.216/16) *Malik Itaat Hussain Awan, ASC , R

. Amicus Curiae: . ~ Mr. Muhammad Makhdoom Ali. = e : o
' Khan, Sr. ASC o ’ A i |
' Mr Sikandar Bashir Mohmand ASC e

. ; _ [ .

Date of Hearing '17.01.2018. o
o ! i

| JUDGMENT | ! oo

UMAR ATA BANDIAL J-— By leave of this’ Court IS B

granted on 23.02.2016, -01.4.2016 and .12.12.2017 -in the 401
several connected - appeals ;befere us, - the apnellant' Fe'deral o lj . l e
Governme'qt challenges the Judgments dehvered on common - o ‘ H r‘ .

, LT C‘h ;\"f B OSSO y‘

- questions of fact and law by the learned Federal ‘Service Tnbunal o | !
on 05.10.2015, 11.01.2016 and 18.07.20‘17'.' Thevjudgments - o j‘ ;
impugned in ‘the connected appeals declare the respondent . - [] .
employees of  different institutions _functioning under - the . : "

" Directorate General of Special Education (“DGSE”) to be entitled | ’
P tal =4 4 “ : t

5 ]

to payment of Health Allowance granted by the Federal' ‘
Government v1de 1ts Ofﬁce Memoranda dated 04 02. 2012 and |
06.2.2012. These Memoranda are 1ssued by the Fmance Division
(Regulatnons 'ng) Govemment of Paklstan pursuant to

'approval granted by the Prime M1mster under the Rules of

Business, - 1973. It Would be useful to reproduce the two A




"

'

: l; memoranda containing the terms and conditions for the grantof -~ =~ = " |
Health Allowance to eligible persons: ; 4
'Gcgvi:rmhen‘t of Pakistan F : ‘
_Finance Division L :_' -
. (Regulations Wing) . L :
F.No.2(13)R-2/2011 ' Islamabad, the 04th Feb,2012 i
. 'OFFICE MEMORANDUM . ' f
Subject: GRANT OF ADHOC ALLOWANCE EQUALTO - g
. ONE BASIC_PAY AT THE INITIAL OF THE_ o ; {
SCALE TO THE HEALTH PERSONNEL IN BPS i
SCHEME, , - b i
The undersigned is directed to say that the . i

~ Ordinance No.VI of 2011 that sanctioned the Career Structure for
Health Personnel Scheme {CSHP} has lapsed on 26.12.2011. :
Accordingly, CSHP is no longer in the field and all health personnel - .- . ;
have consequently reverted to the BPS scheme, In order to =~ s |
compensate héalth personnel for the loss of benefits sought under : b
CSHP while preserving their status as Civil Servants, it has beén i
decided by the Federal Government to grant adhoc allowance equal i

to one basic pay at the initial of the scale to. the health personnel . o i ;
 in_the employment of Federal Government, in BPS scheme, with L i . g
" effect from 12t January, 2012. This will be in addition to their : ' ‘f o H
. existing pay/allowances in BPS Scheme. . : . n‘j . \
2. This Division's OM No.2(13)R-2/2011-698 dated 17t SRR ;
November, 2011 may be treated as.withdrawn w.e.f. 26.12.2011. - : " Sk i
Sdf- ‘ b
, - (M. Munir Sadiq) - S i
Deputy Secretary (R-I)” ~ - = - . i
kW 5 . ¥
a[ S . o . 4
* ' “Government of Pakistan ST - ' LB
Finance Division ' c : N ‘ 5 U
* (Regulations Wing} . ' h 5
. F.No.2(13)R-2/2011-777 Islamabad, the 06% F ebniary,2012 o E
| OFFICE MEMORANDUM ~ ~ -
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE. ' . - ,
. BASIC PAY OF RUNNING SALARY TO THE HEALTH e g
PERSONNEL iN-BPS SCHEME. - . .
In contir_xﬁation of Findnce, Division's OM. - . . _ (
No.F.2(13)R-2/2011, -dated 4.2.2012, it has been decided by the : : o
Federal Government to _grant benefit .of one -basi¢ pay of runnin ]
salary._as_Health Allowance to the health- p ersonnel in the A
employment of Federal Government, in BPS scheme, with effect : _ §| i
from 1st January, 2012, This will be in addition to their existing o R
allowances in BPS Scheme. Also grant of stipend- amounting to ) 3! o
Rs.50,000 per month to the postgraduate residents and Rs.24,000 . 3
per month .for House -Officers respectively wef 1.7.2011 wil .- : : . o
continue. . . ' . . : . | I
Sd/-- ' . S
(Manzoor Ali Khan) = . oo R R
Sr. Joint Secretary (Regulations)” . E ' o | L
(emphasis supplied) V ‘ . - ' : ;
2. Learned Deputy. Attorney General has contended ;

that the Health Allowance granted by the ché;ra.l Government is’

O e

available to health personnel in the employment of the Federal -

Government in the BPS _schemé at three hospitails éstablishcgi—iqq{% ’.'_ g g il-“ '

Senicr Court
Supreme Court of Pakisian
- Lol ] 4

. Bwivadel odie w4




o ‘ ; Islamabad namely, Palnstan Institute of Med1cal Sc1ences. . j ; .
= (“PIMS”), Federal Government Polychmc (“FGP”) and Nat10nal Yy .r; ’
Instltutlon of Rehablhtatlon Medlcmes (“NIRM”) The employees ' u .
" at these hosp1tals do not have a career structure in place after : ' ;* ‘
the Career Structure for Health Personnel Scheme Ordmance ' l :1' |
2011 (“Ordinance.”) lapsed on 26.1.201 1. The Health‘Allowance i “E
was accordmgly granted by the Federal Govemment as a form of - _ j _ .
compensatmn It is clear from the two memoranda dated. o : '. %l
F 04.2. 2012. and 06.2.2012 reproduced. above that' the Health ’ - a r | :
Allowance is’ granted to “health personnel” l—Iovvever, *he - N o .- J
composition of the category of employees that are ehglble for the o : - .
benefit has not been provided therem The respondents who are ST Sj' :
| several hundred in number are unrepresented by counsel In ;
.view of the fact that a large number of employees are affected by
the instant controversy, the Court has sought ass1stance '£rom R |
Mr. Muhammad MakhdoomAhKhan, Sr. ASC and Mr. Sxkandar :'. o
Bash1r Mohmand ASC as amxcus cunae 1n .the matter : EJ
Mr. Sikandar Bashlr Mohmand ASC made able subrmssmns g A' " - £ ;
before the ~Court that - h1ghhghted 1mportant facts and . o ; : ‘
documents on record ~which: vsimphﬁ_ed' the controversy L _ ’
apprec1ab1y '- | SO o o . }
3. : It transp1res that an Ofﬁce Memorandum dated - J :
27 03. 20 12 by the Fmance D1v1s1on (Regulatlons Wlng) clanﬁes ‘ !}*'
that the term “health personnel” used in the- above mentloned ll,
memoranda bears the meanmg g1ven to that express1on in . ‘
Section Q(b) of the Ordmance Th1s deﬁn1t10n refers to the - l
cantents of Schedule-I to thc Ordmance which spemﬁes the. o i ;5
service prov1ders who qua_hfy as health persOnnel A perusal of B ok
_ Schedule-l shows that ﬁve categones of service prov1ders ar‘e:t-‘a -_ 3‘ ol N




L i{, ,}' classiﬁed as health personnel, hamely: .- Doctors;' Allied,‘Nu‘rses, ,f 5;
‘;. o _ Paramechcs and éu’pplort The serVices' speciﬁed "under' the L 2,
N categories of Paramedlcs and Support mclude Teachers, f ,1;
Audiovisual Operators, Techmc1ans, .L1brar1ans; etc. ‘. | 1 I
4 The administrative Ministry. for * the health ~ .- ;. , .
institutions of the Federal GOVemment at Islamabad is ‘the.':’ | \
Ministry of Capital :Adrrxiriistration ‘and Development Division :
1 (“CADb’f).“ it 8 an .,admitted fact that vide order date'd:v- - o z
- 13.03.2013 the Ministry of CADD granted the Health Allowance k : ‘
to the employees of the DGSE and its a]lled spec1al educahon ' i
centers/ 1nst1tutlons mclud.mg Natlonal Trust for the D1sabled ‘
(“NTD”) and the Nat10nal Counc1l for Rehablhtatwn of Dlsabled L * i
Persons (“NCRDP”). The ' respondents were the,reby-:" . ' ; _' .v ;
acknowledged as beneﬁc1ar1es of the said grant and were. paid . : b '
the Health Allowance with . effect from 01 1 2012 untxl '. ) ' ig
_ : o
27. 10 20 14, When the Finance Division mformed the Accountant_ O - ' j
General Pak13tan ReVenue (“AGPR”) that only health personnel | f' ', i ' F;
working in Federal Government hospitals and 'chmcs were o ‘
qualified to receive the Health Allowance The ‘AGPR f‘ ' k. ‘ |
correspondmgly mstructed the DG‘%E to stop payment of the' | A E
said allowance to 1ts employees as no budget allocat10n for the IE,
said emolument had been made in the ﬁnanc1al year 2014 lt‘r‘*e—— ;\ BRCE 5. i‘
5. ' The dlscontmuatwn of thelr Health Allowance was '- o f‘ 4
taken to the lslamabad High Court by some of the respondents E
Vide order dated 17.9.2015 the learned ngh Court referred the :
. dispute to the Secretary CADD for passmg a speakmg order S L ;r
thereon; and t111 then restramed recovery of past payments of 3 :
" the Health Allowance from the affected employees of DGSE and ‘é&’fw:* T '
: allied centers. The Secretary 'CADD heard the partles and by |
—

' ouprem Cot ot Pa
Islamabad
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i
’ order dated 21 3. 2016 re_]ected the entltlement "of the

£

respondents to recelve the sald allowance. The pnnc1pal ground

P

of his dec1s1on is that employees of t.he DGSE were engaged in
the process of educatton, tralmng and rehab1l1tat10n of chsa\bled— N - B

children and therefore did not fall mthm the ambit of a: health

organization. The respondents successfully challenged the said. N ' ‘ B |

order before the learned Federal Serv1ce Tnbunal whlch has,' e E
inter alza, by the 1mpugned Judgment dated 18. 07 2017 declared. %
' that 'the respondents are entltled to the grant of Health l ;
~ Allowance. | . S - R Tl
’6. . Learned Deputy Attorney General has contended - | I : s

Comors

| that after the lapse of the’ Ordmance that had prov1ded a career

structure for the doctors, nurses and paramed1cs workmg in

APIMS FGP and NIRM the Health Allowance was granted by the

L i LR
ot

Federal Government as compensauon to the sa1d health

ST

I -
personnel. He' was, however, unable to - show ; any »

T e ot o

ntemporaneous dn'ectmn 1ssued by. the M1mstry of CADD or

T S P S S

ST

the M1n1stry of Finance that restr1ctl d the grant of the Health i

AT Y

Allowance to the clalmed employees of t_he three hospitals .

specified by him As already noted above, the deﬁmuon of health

personnel prov1ded in. the Mlmstry of Finance Ofﬁce

O

Memorandum dated 27. 3 2012 is - w1de in scope and therefore

..
AT RN

unhelpfultohlsplea o o S " ‘, - N N I
7. We have examxned the deﬁn1t1on of “health . '

personnel adopted by said memorandum dated 27 3. 20 12 from

Secmon 2(b) of the Ordinance Wthh is to the followmg effect

“b) ‘health persoxmel’ means & pcrson who holds a post in auy ié“ i o “. $ q ~
institute or organization delivering services in the health ’ e T
sector and included in Schedule-l, but does not include: -

i a person who is on- deputatxon to the Federal

/ Government from any | vamce or other authonty, .




¥

s
i .- A N N ok
4 ‘ i) a person who is employed on contract, or on work’ S . l

Attorney General was -unable to dlStIHglllSh the respondents,' :

. Schedule-l to the Ordmance It 1s not demed by the appellant '

- that educatmn, trammg and rehablhtatlon of d1sabled persons

' w1th1n the terms of Scheclule-l to the Ord1nance and therefore

" the category of persons who are, in terms of Fmance D1v151on

‘ charged bas1s or who is pu:ud from contmgencxes : : ' -

8. T Itis noted that the: foregomg deﬁmtmn of health A_ E
personnel covers persons holdmg posts in any - institute or - : S

orgaruZatlon Who are dehvc nng serv1ces in the health sector that -

are mcluded in Schedulevl to the Ordmance Learned Deputy o ' i

who are employees of the DGSE and allied mst1tu‘uons/ ceriters, . _— {

NCRDP and NID, from the paramedlc and support staff

positions that quallfy ‘as.. health personnel accorchng to -

are serv1ces prov1ded in the health sector. These services fall' -

the provxders thereof qualey as health personnel R ) /ﬁh N )

- ~ \\\.- [

9. Accordlngly, not only do the respondents fall vnthm SR

Memoranda dated 06 2.20 12 and 27 3.2012, ehg1ble for. grant of S E '

s S L BT ety

gap N L SEST T

P i TP

the Health Allowance but their - entltlement has in fact been ) o

admitted by both the Ministry of CADD and Mmlstry of F1n< AnCe. ' B

In this respect the aforbmentloned letter dated 13.3. 2013 1ssued, o ' B

by, the Ministry of CADD is referred Also the afﬁdav1t of the | . 1

Secretary* Fmance, Government of Paklstan fited 1n .the
Islamabad ngh Court pursuant to that Court’s order dated

20.3. 2015 passed in, Wnt Petition No 4007 of 2014, speciﬁcally

1ecords that the proposal approved by the Pmme Mlmster v1de ,;; >
Summary dated 25.1. 2012 did not restnct admlss1b1hty of the F%"-, ) | ,

Health Allowance o the personnel of the three hospltals &

(identified bx the learned DAG) For that reason thc Fmance

e @ TS S e e

LN D LR,

SIS
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= é"f Division Memoranda dated -04.2. 2012 and 6.2. 2012 made the

Federal Government in the BPS Scheme

10. As a result, the said allowance was pald to the

_ health personnel of - the DGSE and its. alhed ms‘atuttons until’

27 10. 2014 when the Fmance D1v1s1on mstructed the AGPR to

confine .the grant of the allowance to employees of Federal h "

Government hospltals and chmcs This instruction represents_. '

merely a change of oplmon ‘which is not occas1oned by an

amendment in the terms of ehg1b111ty for the Health A]lowance :

- Therefore, 2= tbg Memoranda dated 04 2.2012, 06 2.20 12 and
27.3.2012 1ssued by the Fmance D1v1$1on Government of
Pakistan st111 hold the ﬁeld in their ongmal terms, there is no

'. ment in the objection by the learned DAG to the entltlement of
the respondents to ‘claim and receive the Health Allowance.

c.

11, “As a secondary and also tenuous argument learned

Deputy Attomey General contended that the Health Allowance is -

granted under executlve ﬁat w1thout any statutory backmg .

therefore the same can 1 be mthdrawn by the Federal Govemment

at any time. That is clearly a ﬂavved contentxon It is adrmtted ) '
that grant of the ‘Health Allowance and the terms of ehg1b1hty to '
receive the same Were determmed by the competent authonty, __

M1n1stry of Fmance in accordance with Rules of Busmess of the |

Federal Government The ongmal terms of the sa1d lawful grant

st1ll hold the ﬁeld These were acted upon and payment of the .

Health Allowance. to the respondents has conferred a vested'

right upon them. In such cxrcumstances, the execut1ve is barred

by the rule of locus poenztentzae from umlaterally rescmdmg and -

Vretrieving the beneﬁt' avalled by 1ts rer;1p1ents. Reference is. made

T T

. . allowance avaJlable to all health personnel employed by the
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c T to Pakistan, through the Secre’ta;z,, Ministry of Finance vs',“ ' N - ;

:

- Muhammad Himayatullah Farulhi (PLD 1969 SC 407) and”

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 1992 sc -
207). Therefore WithOut a change of tl‘le terms of eHglbility fol‘ - ::;
the Health Allowance even the prospectlve exclusmn of the | |
} respondents from’ rece1pt ‘of the beneﬁt shall const1tute arb1trary ' | \ o
' and unlawful action. | |
12. - In the circutnstances, we dovnot .i.'md any. error or

defect in the unpugned Judgments of the learned Federal Serv1ce

Tribunal dated 05 10 2015, 11 1. 2016 and 18‘.7.2017.
Consequently, these appeals are dlsrmssed and the entitlement '_ - . ‘ !

.of employees of the DGSE, alhed mst1tut10ns/centers, NCRDP ' :4

and NTD to- receive - the Health .Allowance is afﬁrmed

| :.. Sd/ - Mlan Saqzb star or - i
;Sd/ - Umar Ata Bandzal J E ]

L ' . Sd/- I]az ulAhsan. J ’
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PESHAWAR HIGH COURT, PESHAWAR

i

‘ FORM ‘A’
FORM OF ORDER SHEET

Date of Order
or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF
JUDGB/JUDGES

1

19.00.2018

W P No. 4301-P/2018 with Intenm Rehef

xresent:. - Mr. Muhammad Khursheed Khan, Advocate C
: counsel for the petltloners .

Mr. Moeen-ud-Dm Hamayun, AAG for the
respondents.

*“".'
Despite direction of this. Court dated 1 1.0‘9.20:1 8,
the Advocate General Office falled to check the relevaht
quarter ie. respondent No.2 and appnse the Court about the
A‘consequences of the 1mpugned Ietter dated 03.06.2018.
Today the learned counsel for the petmoners produced
another letter dated 14.09. 2018 whereby the Dlrector Social

Welfare & Speclal Educatron Department despite repeated

reminders of Accounts Oﬁicer has failed to provrde the

, reqmslte admlssrbxhty of health professronal allowance from

e

Fmance Department and release of budget throagh ‘%AP

system under object head of health all

| The letharglc and dnsobedrent attitude of the concemed ofﬁcer

has exposed him hable to. be dealt with un
Court “laws, howcver, _akmg lenient view, the Secrctary

Finance Khyber Pakhtunkhwa, Peshawar s directed to

| personally appear before the Court and explam his posmon

owance is ¢ snll awalted _

der the contcmpt of

ATT @ED

Peshawar Righ Court




.
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~F e /\ '
A .
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To come up for hearing on 04.10.2018.

- '“‘thte"ﬁm‘neuef
Notlce for the’ date fixed. In the meanwhnle, ' .

e e g e

Professxonal health allowance shall not be deducted from the

petmoners.

w......,.-..,.-......’.. ..‘.,\}.“-‘_ 7é o ’ : : ‘

Date of Presentati TS | 4 o G
No of Pages, || -
Copying fee...
Tolehenaeeenaes > .
Date of l’rc'p;lr; tion of (,fup\.' ______ 2- ) 2 GA 22

Bawe of Delivery of Copaa.. ... A= é/-:& Rods , T A
Lorotved BY.,‘.,_, -n-‘.‘Uj‘g.,y"'\? o . . | . . - L | _
. .
"ble Mr. Justice Qalandar Ali Khan. - B

*Ayub* Hon'ble Mr. Rooh-ul-Amin Khan & Hon

vl

-
P T




c,,‘-_""’% s :-\
- receiving the sald allowa,

- DAV
Lo _'--.fl

©()1:01.2012 the petitioner were recewarm Hegalin 710

e Yo : C‘.O R MAVENT OF KIVEER P AKHTUNICHYA
¥ - X zAKAT, US L SOCIAL WELFARE, GPECIAL zt_:wM CATION
o o= ® WO MEN ;_."lPO\f\.ERl‘Il SNT DEPARTMENT
TRt . ‘
s S _
, o SUMMAPY = OP PR O\/ll\!C!."-\.l.. CASINET
DRAWL O F'l‘l ALTH_ALLOWANCE. BY THE EMPLOYEES OF

Subject:-
' 'SPECIAL EDUC/\I:ON

l‘-l,\Z‘CER Sl 1AH \/b COVER’NM

l'\T CF KHYBER

" WP.N0.430/2018
PAKHTUNKHWA

Befo'r.‘e the 18‘ constitutional” 'anl_endme‘nf the. '-em'ploye'es.v of
| Directorate General of Special Education, lélamaba;l were allowed ar ’
| 01.04.2011, after the 18" ama l'lc'lmL ont lho"\'/ vu_ ,\ivorl\"is':g l.:rlr:lc-:'r tho Suerotaiy,
Sacial ‘\/\/el'fare'D’«?z';vr-.ll‘llnlﬁrl Thyhot Pa .l\nnln' hawa, Till their cessitiion ar! l:Il)l:ﬁx."'
onal Alownton vide

A

FFinance Division (Regulation Wing), Islama b.;d l\loll*'cet"" (Annex-t) .

2. . This allowance was stopped by Federal go overnment & 'lﬁ\,lll(’“lCl‘/‘w

Dm.’Jl in Federal Servlcc Tribunal,

\,lcc Tribunal dCClGL.d lﬂ ll,lvcmr ol ihe ]JC‘.IHOH\.(.;'

- the petltloncrg filled a sefvice"z dul ;-lml:lmtl iand

on 18. O/ 20 1 / lhe l-edcral Sc;

L .
<y

| (/\nnex m.o

3. The l'cdeml Govemn.en+ then challengeclihc jd:lﬁ‘ﬂﬂl()ll ; \\' bcrlll‘ln'l'l ol -

the - cderal Service l'llbunal in. l.le Supremc Court of Pakistan bul Hlu upc-x court

- also deClded_ln favour-of the pem.u.ners (Annex—lll)
4, After shllmg thc suvlces from’ l‘cderal Oovernmcn to ‘Provincial

-(Jovernment of Kh/ber Pm(.ltun khwa, the emplO/ccs of Specxal c.ucatlon were

I
(PR 04). office of the Accounm*‘ .Gencral l\h\'bcr Pal'n.ur'l<‘w/‘:—1 has written a

‘letter to Depuly Commnssnonu Peshawar with a cooy te ’Dlrector Soci al, Welfafu

and Sccretary, l'lndrco Dcpul.m“nt hat budget” for thc llc-elllh /\llOV‘ ance hag

been allocated but the same Hias not been uploaded to the SAP lJumlelcr Sy'.lcm
G4) further clarlfl cd lhat the Accourilam leltllal

{Health Allowance) to these employeaes lllI Ihe

Lill date. /\ccountant Olllcn,r (PRR-

Olfice has released thelpaymell

[orjuest of Socnal Welfal{, Depan ment ln.compllance of t.he, Ju_dgmcll-ll_r.ll Suprome

Gaurt of Pakistan dated 117 01. 90 provlsionally and subject to its ‘z;lclllll,c;slll,llil',/
s

i

i

!
b
i

l
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H
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nce pr0\1'°lonall/ an 13.06. 2010 the /-\ccom ant Omcerv .




e Guhject:-

“pudget is not been uploaded_»t

' _AHowanCc will be stopped (Anne,\ r\/)

_ ttrrtor sheet is

: npptmr pefore the: court

_ letter Mo. SO(Lrt)IFD/S

- courl. o : e ,

GOV"R\N\M"\'\ OF KHYB“’R
ZAKAT USHR, SOCIAL ‘!\!ELFAR—
& WOMEN —r\nooweqm

SUMMAP FOR quw.\t"rm CABr\tr.T"
‘pRAWL O F HEALTH:ALLOVE OWANCE BY. THE EMEL
== |AL EDUCATION |

s_E_____,__..-—————"‘

wWp.No. 430/2018 N A
AK"‘TUNKHWM -

/

from Ftnance Dcpartment?, Khyof' Pa Kh‘unkhwa and that ln case the rcleased
‘ Health

.o the SAP SySLem the pa\/ment of

I3

< of Special Eoocatron ﬂ\ted a writ pet'ltion |

5 Accordrngly the “employee
Pakrstan 197° and rcquos led for

under artrcle-199 of the\ consututron of
hthe above mcntroned letter of Accountant Ge I\OIF\\ Khy\Jrr :

tion of Health Allowance. On 19 ()0 2OH 1n nn
1, t\m-nr\trrt

suppensie

pPakhtunknwa and for contrnua
sued by tho Honm \btc Court in the >lejCC‘t ert pctrtlm

c\\roctod the Secrct'try, Frnancc De partmont Khyber Pokhtunkhwn \o e \‘mm\\ly

lo\n 0. 10, ”0\8 In complr.mcc with Ihe cmnt (JILlUl l\\c

‘Secrelary, Ftnance Department t,ppeared before the court 6N, 04. 10 2018 und lhe -

“honorable | court clrrnc‘tod tho t-crml”\ly Finanee l‘)vp.utmvn\ thr t’ro\t sueion: b
r

lca\th Attowance shall not be dcducted from the petmoners (An 1cx-\/)

‘. 'l
i B

6. - rrnatly in comphan
r the Secretary t‘rnancc Department requcsted vid

-9521/20 .3 dated 0% 10.2018 advising 'thls departmt.nt

dm rnrstratrve Dcpanmcnt after thosough analysis |

cc wtth the orders of Honorab\e Pcshawar High

Court peshawa e his othco :

to move a summary bernq the A<

for the aporova\ to Chref \n\SLCI ‘\hybel Pakntunt\hwa (Annc* -Vt)

e orclt of PeshaWar t.rgh Coult Pcsmwar dated

ber Pat\htunkhwa is requested to allow the

th* ordr\r of tlrt‘ llt-)norr\\:rtr.)

2. Pursuancc to th

04.10.2018, the chief t\/hmster \\h\/

'l~tee-.\_tt.\1" Atiowance 10« tho pctrtrnnvw and implement
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YoZ . ¥, .- GOVERN LMENT OF KHYBER PA \HTUNKHWA
22 ZAKAT USHR; SOCIAL WELFARE, SPECIAL E.DUC/-\TION
oo & wc vu:N EmPOWEl\MLNT DEPAR n\m;m i
SUMNARY FOR PR OVlNClAL CABNET _7'-;5 - S

‘Subject:- DRAWL o} F HEALTH Al LOWAN"E BY THE EMPLOYEES OF s

. SP[—CI/\I FDUC/\ I'IOI\

1 V\’F’ No /1'30/2018i NA7F"T’ ‘SHAH VS COVF’PNMI—NT OI‘ I\HYDEI\
PAKHT UNKHV\IA L .

T T g T B

. x': N ' ° B —-— = -~ \
: t : . FRi ~
8. On the observauons of Fnance Departmcnt the depaumonl 0! ‘%rminl

,Wullnrc\ responded and. pxovnd,ub the e \lumlc ml’oumatmn The lnmnm Imn.nllnulll'

Khyhor Pakhiunkhwia propo: -L‘Ll that the '_.uL:Ju ¢l case uny bo placod batorw Hhe
Provincial Cabinet for approprnalu orders with ngdld to 'the. appxoval ol lhn- mupm.uu

allowunee in luml of C,omt Decition \lunu\\ ith tho, ins 0e of over-ps 1ymonl and atho ulluul

i
i

matlers’ (Anncx Vil).
9. . The Chief Minister; Khyber Pakhtunkhwa in Para-20 of the summary has.
alradcly accordad approval o pluce the subject issue belore the meeaiing ol Provineiat -

Cabliel for approval piease.

Al

10. Thb Provincial Caulmt is mr'ues‘“c to aliow ‘) "Heafth Allowanea” 1o the
petitioners and implemant the ordir &f i Honarable Cou d T T '
. SN
\a
/—\ '
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ecretary to Governmant of Khyb ff-cr Paikhtunikhwa
ake i Ushr, Social Welfare, wpc-q.ml Fcucation &

Women Empowerment Deparlntedhi

;\I'U)




ey, GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMN: DEPARTMENT R p 4

~ { CABINET WING )
| ‘KG.SO{Z(E&ADJQ—'Z‘W:ZQIQ | _
Pgt'Ed Peshawar the 281 October . 2019.

i

The Secretary 10 Govt..of Khyber Pakhtunkhwa
Zakat, Ushr, Social Welfare, Special Education & Women
Department. o : AR

JBJECT: DECISION OF _THE MEETING OF PROVINCIAL CABINET
DATED 22.10.2019. s . i ~

ear Sir, - o
1 am directed to forward, herewith the following decision of the
iceting of Provincial Cabinet held on 575.10.2019 under the chairmanship of
hief Mimster, Khyber Pakhtunkhwa for implementation. S [ .

¥

AGENDA ITEM NO. 16 » — — — .
SRAWL OF HEALTH ALLOWANCE BY THE EMPLOYEES OF ssazecw_‘
EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER
P AKHTUNKHWA . S 3 R \l

Decision of the Cabinet:

. The Cabinet approved Health-AEiowanbe to ihe devolved employees: of N
Speciél Education institutions. at t’he rate df one running pa’fsic :-p'a"y»._ - '
implementing De‘paiftmehtz Zakat, UShr,'SOCial W’i‘é.‘iféfe, S‘pe'ciai.'ﬁdut.:at’ion &J )
v ' Women Empowerment I — '

2. [ am' to’ request xlmt an implementation ‘report_ of ‘the Cabinet
decision as required under Ri.ﬂe, 25 (2) of the Khyber pPakhtunkhwa Government.
Rules of Business, 1985. may

Cabinet Scction, Admipistration

kindly be Furnished on top priority basis to the
Department.. L ‘ o

Yoursf&

A ' SECTION OFFICER (CABINET)

1. PSto Secretary Admm'i'stratiqn"Depamnggﬁt.' L
2. PAtO Additional Secretary {Cabinet) A(}n:xuust_mnorj Dcpgrtmeng.
3 PA to Deputy Secremry'(Cab-inet) Administration JJepe

(CABINET)

SECTION OFFICER

o e R A




GOVERNM M OF KHYBER P AKATUNKHWA E
- B G AMCE DERA PTMENT o

Dated Peshawar the 2.5-’11-201'9
I\lOTlFlCATlON .4 v :
49. In pursuancs of the Supreme Court of pakistan Civil‘Appeal -

No FD(SOSR-H)B'—?IZO
mnad Atique-Ur-Rehman & Others vis ‘Federal Govemment of - =
' rament  of Khyber'

owance at the:

No.811/2016 titled “Muham
Capital Administration et¢,” the Gove

Pakistan through, Secretary

pakhtunkhwa (Provincia\_ Cabinet) has been pleased to approve Health Al
rate of oneé running basic pay to the devolved employees working in the Special
Education Institutions from the date Of their devolution to Provincial Gov

, pakhtunkhwa. |
. , The Vabo{/e said allowance will be
~ gpecial Education |nstitutions of Khyber pakhtunkhwa devolV

amendment. o . o o

Secretary t0 Govt of Khyber pakhtunkhwa
: Finance Department -

Endst; No: & Date Even.
Copy i$ s waltled for information and necessary action to thai-
. .1‘,4countant G_e‘nera\,- Khyber pakhtunkhwa, pPeshawarl. '
2. Principal.Secretary to Chief Minister, Khyber Pakhtunkaa.
3. Principal gecretary 10 Governor, Khyber Pak,htunkh’wa.‘
4. Secretary 10 Social
5. Directaf. eMIU, Finance Depaltment', Khyber
6. PS1C Minister Finance. Khyber - khwa. S
7. PSto gsecretary, Finance Department,' Khyber pakhtunkhwa. ,
8 inanci Department.'Khyb,er pakhtunkhwa.
9 .

olfare, Special Education & Women E'mpowermént Deptt.
pakhtunkhwa. . : ;

. PSto special Secretary, Finance | '
(Regulation). Finance Depart_ment.

. PAto Additional Secretary
10. Miaster File. ' ~

I
N e o
PRy X [
LML

SE TION OFF\CER (SR-H)
FINANCE DEPARTMENT

H
A

t of Khyber.

admissi{ble‘dnly""(o:.the, employees of |
ed under 18" Constitutional 3




To,

Subject:

Respec

J-
‘The Director of Social Welfare,

Special Education & Women Empowerment Department,
- Khyber Pakhtunkhwa, Peshawar. '

DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTII
ALLOWANCE TO THE APPLICANT W.E¥. THE DATE OF
- DEVOLUTION OF_ THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012. '

ted Sir,

With due respect it is stated that I am the employee of Special Education
Department and is serving as CT (BPS-15) at Deaf & Dumb Children School, Dargai
quite efficiency and up to the entire satisfaction of my superiors. That the Provincial
Government approved Health Allowance at the rate of one running basic pay to these
devolved employees working in the Special Education Institutjons {rom the date of their-
devolution to the Provincial Government. That the employees of Special Education

'I'nst,i_tution under the Federal Government were receiving Health Allowance which had
T S\ Stojipedﬂdeducted from their salaries against which those employees preferred

service appeals before the Federal Service T11bunal Islamabad and the same have been
allowed in favor of the.employees vide Judgments dated’ 05. 10.2015, 11.01.2016 and
18.07.2017 and the employees of Special Education Instltut1ons ‘declared” entitle for

| receiving of the health allowance. That the respondent Department feeling aggrieved

Dated: 27.07.2022.

from the judgments of Federal Service Tribunal, Islamabad filed CPLA No. 811/2016

with title of (Federal Government of Pakistan through Sccretary Capital -
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and cntitled the employees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Departmeht issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and again gequested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health

~ Allowance similarly to the other employces of Special Education Institutions preferrcd

the instant'Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly played tha1 on acceptancc of this Depaltmenlal
appeal the concerned authority may very kindly be directed 1 glant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution to the ‘Provincial
Government of Khyber Pakhtunkhwa. |

AZ IAD, CT (BPS-15),
Deaf & Dumb Children School, Dargai
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WAKALAT NAMA

BEFORE THE _[A kb %/" Pt et betisn Z e yiee
777;‘// /0%4/ Hordcrw 2y

OF 2022
| . (APPELLANT)
%j ra & St (PLAINTIFF)
Y | (PETITIONER)

VERSUS

(RESPONDENT)

gf&w 4// Eotowcitlor D @/ﬁ‘: (DEFENDANT)
l/}/}/ L/%Va ;%_ﬁ/

Do hereby appoznt and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on mylour cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated.___/ /2022 W B

ACCEP
MIR ZAMAN SAFI
 ADVOCATE

OFFICE:

Room No.6-E, 5" Floor, |

Rahim Medical Centre, G.T Road

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003



