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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

pary? on

CHECK LIST
S# | Contents Yes | No
This appeal is present by Mir Zaman Safi Advocate v
2. | Whether Counsel/Appellant/Respondent/Deponent have signed v
the requisite documents?
3. | Whether appeal is within time? v
4. | Whether the enactment under which the appeal is filed mentioned? v
5. | Whether the enactment under which the appeal is filed is correct? v
6. | Whether affidavit is appended? v
7. | Whether affidavit - is duly attested by competent oath v
Commissioner?
8. | Whether appeal/annexures are properly paged? v
9. | Whether certificate regarding filing any ecarlicr appeal on the v
subject, furnished?
10. | Whether annexures are legible? v
11. | Whether annexures are attested? v
12. | Whether copies of annexures arc readable/clear? v
13. | Whether copy of appeal is delivered to A.G/D.A.G? v
14. | Whether Power of Attorney of the Counscl engaged is attested and v
signed by petitioner/appellant/respondents?
15. | Whether number of referred cases given are correct? v
16. | Whether appeal contains cutting/overwriting? N v
17. | Whether list of books has been provided at the end of the appeal? v
18. | Whether case relate to this Court? v
19. | Whether requisite number of spare copies attached? v
20. | Whether complete spare copy is filed in separate file cover? v
21. | Whether addresses of parties g1ven are completc? v
22. | Whether index filed? v
23. | Whether index is correct? v
24. | Whether security and process fee deposited? on
25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules,
1974 Rule 11, notice along with copy of appeal and annexures has
been sent to respondents? on
26. | Whether copies of comments/reply/rejoinder submitted? on
27. | Whether copies of comments/reply/rejoinder provided to oppos1tc

It is, certified that formalities/documentations as required in.the above table have
been fulfilled.

Name:- MIR ZAMAN SAFI

Advocat ﬂ
) /
Signature:-

Dated:
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The appeal of Mst. Javena_;Zaman Senior Special Education Teacher Govt. Institute for

deaf Children School Haripur recelved today i.e. on 22.11.2022 is incomplete on the following

score which is returned to the coupsel for the appellant for completion and resubmission within
:}p 1 .

15 days.
1- Check list is not attached W|th the appeal.
2- Appeal has not been flagged/marked with annexures marks.
3- Affidavit may be attested by the Oath Commissioner.
4- Seven more coples/sets of the appeal along annexures i.e. complete in all respect
may also be submltted" nith the appeal.

No. %320 /S.T,
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BEFORE THE KHYBER PAKHTUNKHWA SERViCE TRIBUNAL,

PESHAWAR
APPEAL NO. [ TUO po22
JAVERIA ZAMAN | VS SPECIAL EDUCATION DEPTT:
INDEX

S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memo of appeal | e 1- 4.
2. Stay application | e 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7- 13.
5. Supreme Court Judgment C 14- 21.
6. Letters D 22-23.
7. Salary slips E 24- 26.
8. | PHC order sheet F T27-28.
0. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 1| 33.
11. | Departmental appeal - J 34.
12. | Wakalatnama | . 35.

APPE ANT
THROUGH: M g
MIR ZA SAFI
ADVOCATE

Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.

Cell: 0333-9991564




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
: vhor Palditirklivva
APPEAL NO._[ 7D 12022 e 72{2%
19inry NO e
Miss. Javeria Zaman, Senior Special Education Teacher (BPS-18), o
Govt: Institute for deaf Children School, Haripur. _ | Wacod 22 / / /,/ 2022~
................... APPELLANL[

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar. |

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar. '
P PRRRTS RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
' COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
F\:c dm*@aySIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
T EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
Regmtrar OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
.)7/\” ,V\- ' JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS. '

%  That on acceptance of this appeal the respondents may Kkindly be
g directed to grant/allow Health allowance to the appellant in light of the
/7 judgment of Apex Court and Notification dated 25.11.2019 from the
g"% date of devolution under the 18" Constitutional Amendment to the
£  Provincial Government i.e. w.e.f January, 2012. Any other remedy
?,’ which this august Tribunal deems fit that may also be awarded in favor

¢

= ‘
/% % of the appellant.
3> RASHEWETH:
14 ON FACTS:

- That the appellant is serving in the respondent Department as Senior
Special Education Teacher (BPS-1 8) quite efficiently and up to the entire
satisfaction of his superiors. ,

7. That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special -
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANITICXUTC o e e e evvansesesennsnsssasssssssssssssssesasnassssssssssssasssssanannsonss A.

That colleagues of the appellant serving in the Directorate of Special

Education Islamabad were allowed Health Allowance as the task and role

assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive. the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as annexure.......oeveeeeennnns ceeresesseriinnenne C&D.

‘That the Provincial Government also approved Health Allowance at the

rate of one running basic pay to the devolved employees working in the

~ Special Education Institutions from the date of their devolution to the

Provincial Government. That it is also pertinent to mention here that

~ colleagues of the appellant serving in the different Special Education

Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached aS ANNEXUIE. vereerreetirsiersnraassonsasasorsronessacenrsssnsan E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure......coceevemeeeeseeeneenee F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as aNNEXUTC.cveeereerarererenrsnneecinnsenns G & H.

8-  That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
' Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIC..ueeurrieeenereneesarasceecsesicesnnnes I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINICXUTC v et evnaneeananssossssossnsesascossssssanssessnassesnnssasssssossassssnans J.

10- That appellant feeling aggrieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of

Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance

- Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide

on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance 1s
unconstitutional and clear violation of fundamental rights.



.

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for. :

APPELLANT

JA MAN
/
THROUGH; A
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KhYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

|
| APPEAL NO. 12022
|

JAVERIA ZAMAN ’ VS SPECIAL EDUCATION DEPTT:

} AFFIDAVIT

1 Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal’ are true and correct to the best of my knowlcdge and belief

~ and nothing has been éoncealed from this Honorable Court.

//’ ;
M S/
MIR ZA N SAFI,
Advocate

High Court, Peshawar
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x 'BETTER COPY OF ANNEXURE-A
. . 'No. F, 11-19/2011-Coord (Pt)
Government of Pakistan
) Mlmstry of Socxal Welfare & Specxal Educatlon '
Islamabad the 1% A prll 2011
N.OTIFICATION A
On reorganlzatxon of Federal Secretarlat in pursuance of Constltutlon (Eighteenth
'Amendment) Act, 2010 (Act No. X of 2010) the followmg Centres under the
- Ministry of Social Welfare & Specxal ‘Education are transferred to the Social
Welfare & Special Education Department Government. of Khyber Pakh unkhwa
L Spemal Education C entres for Mentally Retarted Ch11d1 en, D.1. Khan
" 2. Special Education Centres for Hearing Impan ed Children, Swat.
3. National Special Education Complex Mardan.
4. Vocational Trannng Centres, for Disabled person, Mardan.
5. .Spe01al Educatxon Centres for Visually Handicapped Children, Kohat.
6. National Spe01al Educatlon Complex (PHC, MRC, VHC & HIC) Peshawar
-7. Hostel Facilities National Special Education Complex, Pebhnwar
8. Vocatienial Training Centres for Disabled Person Peshawar. o
9. Special Ecucation Centre for Visually Handicapped Childr en, Charsadda..

10.Special Education Centre for physwal handlcapped Children, Abbottabad.

‘ ' '(Muhammad Altaf)
- Section Officer (Admin)
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B A Nlisn':l( l;llur.:l,nd nlhcxs o
\’u.su\

. Scerctary, C: l))ll il Admuusu.t(-on & l)«.vt.lo..mc.u( Division,
PR I Sccrctary, Finance: l)n'mou .md AGPR, Istamahbad.

‘ Dutc dl'lnsllluuon : 04.04. 20!6 clc.

Date of hearing . : 17 07.2017
Datc of Judgment :18.07. 2017

Beforc: - Syed R.xﬁquc IIllbb"llll Sh.\h, and -

v o U o Sycd Muhammad Hamid, Mcm.ocrs.
' Present:. ;Mr. Mulumm.\d Anwar Mughal dvocmc ('or the
. . . appellants. .
b B N Sycd /xl-c-Iluanmn Kazmi, /\ssaslanl. Autorney Lok
General for-the rwpondcnls wilh W/s Arshad Anjunt - IR i
. Assistani Dxru.lor CA & DD, Naveed Akhter, S u?non : ‘ _‘;
. - QOfficer, l'm'mc" Division, Azhar Nadecm . Awan, 1 ff
- o . Assistanl ‘Accoants Officer :md Muh.unm.\d Ja bar,. .
' ' ‘ ‘bu‘mr Amhlut AGPR-a D. R‘ [ \
i
nmc‘w«m = o
S‘S’ED RATIOUI' HUGSA(N ‘HIAH MFMBI' R: Wllh (iis Jmlu‘m.nl T )
we shall dccxdc lhc above titled appcals The. l‘m.ts ;,wmg risc 10 lhc present P
)T
‘appeals are that the Prime Mxmstcr of Pakistan approvcd puymcnt of Héallh R
Allowancc to thc institutions provxdmg Health Sc. vices in the year 012, : 4; ';
and thc Finance DIVlSlQﬂ issucd . nouﬁcauou No 2(13)R- 2/2011-777 t\ulcd 3 \ \
06. 02.2012 for grant of IIC‘\llh Allow-mcc, cqu‘..l to. onc.bnsxc pay of " ‘
tunning salary © lhc -health. pcrsonncl in the cmploymcm of Te eral: - ‘ : }
. 1o
Govv..rnmcnl in BPS Schcnu. weelL 0F ‘01,2012, in "ddmon l|o the exi lmg. . . 11
_pay-and '\How.\ncu. in 3PS qchum. Hc.t.lh .\llowmv;t. had been paid llu.' ' | E
- .

comcmporancs oflhc '\ppcllmm in other Govcmmum ”DSpllﬂlb inclu hng
PIMS, Federal Gcw( \‘ul)clmu.. CDA, 1€T, Pakistan R.ulw |)"s and Fed c.mll :
] (u -
Olb -

P bovcmmcnl Scrvxcus Hospxl.\l lal.\m:\lncl uc. but it was (llsc.onunu
' b N the -prescnt appcllants vudc u'npugm.o oud\.rs dzucd 08.08 20!4 21.03.
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P S : s ,:md 23.03.’.'0!6 'H!c S(.ch .lr). C'lpll.ll Admmm(r.llmn .& Dcvdnpmcnl
. A l)n'mnn ((’ &l)l)) vide et (l.uul 06.08.2012 .xllm\ ul Ih..xl(h Allowance
{1 e _( lu 2 pu\nnml ol Dlu.o.lul.llc General of Spegiil l.dm..mun (DGSL) und
'. | T : the AGI’I\. l\l.unabad :shru.d p.xym" the snul Allow: ince o these pcrsonm.l
] ‘ ' with effcer. luun 01 1} ol l)m- o ull-unmumnvc mlmn ol \u.r!.mr\'

CA\\DD the n.mployu,- ol DC-SL star lgd agitating, the: mnucr with him whu

vuh. lwt'rd n‘ccl 13.05.201: * nlluwul m.mn Allowaneé 1o all the unplnycu

. . of 16 lmnuuums ol l)(ml. and allicd’ uhu..mon cc..n(ru. cle, in vu.w ol

78 - - L ) funcuom and the scu-n.c:. hung rcnduul by - lhcm in prm'xdmg Health
' . Scr\'lcvs to the dxsablcd amd speciad cliildren \vuh elfect frony 01.01.2012°
S . and: the AGPR accorduwlv started paying the -:.u(l |llmv‘.m ¢ 1o them, The
LI O AGI"]\ vide letter dalcd 08, 08. 2014 mlornu.d he Dircctor Gerérs i, DGSE
'. lhal I'm:mcu Division ha(l not provndul I)uclgu .lllog..mnn for the year 2014 ©
I L " "015 for tlic said Allowance, hcnu.. the p.lymcnl of said A.lowancc be
' ' ‘loppcd by’ submmmg the computer ch:m['cs tlamurh concerned DDOs. Lo
bubscqucmly the 15 mnm- Division .|llou.uccl bm!bc‘l for lhc said Allowance ‘
but the CA&DD parkcd hie budgc( and later on allocated the same to somlc iy

‘ ~ other nr;,am/,.umn. Dcm;_- apgricved off stoppage. of ihe’ suid-Allowance vi dc .-
: \< letter  dated 08.08.2014 the aﬂu:lcd .employcecs filed Wi ll _Petiti 0-1?
No 3.784/201‘! 3'!53/'2(”4 and 4()()7/"(”4 which were dl\pusul ol" by ”I

. . - Ien® ble lslmnnb.nd Hu h (,nml lsl.uu.lbud vnds. order d.m..d 17.09. 20!3 i

the followmg manncr.

. ) A 4 XXX : O OXNK . XXX
: o ‘ a “d. In ahe" h"h( of the above, (he instamt petition
' ' : - alon"wllh the connected petitions. arc - converted .into
‘ , ' , o . representations deemed to be pending before the learned .
1 . - - Secrctary CADD. The lcarned Scerctary’ CADD shall -
- * . -afford an opportinity of - hearing to. an  authorized
réprescntative ol the pculxoncrq and, llu.n.aﬂcr pass a -
‘spc.lkmg order. It is ‘expected that the Scerctary shall,
inter alia, take into conmdcrauon : _
a) -the ...rd.n-u dated 26.3.2015 filcd b) the Seer c(m)'
Finwice, duruu. the procecdings before this Court' :

L : -
TR S .

RS SRR A

: 4 _ b) the fact that in some-cases the Health Allowancc. R
4 S - c ~ was paid to the cmpio‘ccs by the AGER piissuamt .
‘ I et appraval given by the CADD: - P L

é) The .uquo.'sl minle by ahd on behalf of the
petitioners that in- the circymstances recavery of

" . the Health Allowance would causc immensc
“hazdship:. and - -

d) The fxet that the pcmmncra are. ulployccs of
“;‘ different dL]‘IﬂlllL‘ W and entities, under  the

Vo
.,,_.1..\..-.. .
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- P N e T : "l"l’ iwrtiment or ;,nlu) m.p'u:(‘s.l)m statin of cieh ‘
' EE . S S -,;-,,1_‘5‘ In Drdb \ .
- : PR R i lo-meet . ll s
PSR : .annror».-snu that fecove ‘F ends: of justice, it would_be
. e - B id l'y Q the- l‘lbﬂllh Allow.
¢ R e p1’ 1] lhc Clnp[o) cES IS lccovcrcd r ance dll’cad)
L. . ' e, .__." . bccn I\;‘s cd b‘. ‘hc lcamcd sccrc"‘a era Spcnklng order has
, : _ " Seerctary CADD bh'lll 255 2 ary. It is expected that the . - L
g 904(1&)'5.'" P Spwkmg order pr cfcrablv withii . .
N8N Lo .( R o : .
. . \\\' g . . . :
" The seerel ' ' '
o . m) ( /\‘\Dl) ol“kl’ puu-mL. e u.-.mu uml ‘Hlm'lml. e
n opportug '
Pl Uly 0[' |“--"'lllL, 0 the authorized lcprcxcnhlwcs ol the:
.pet ’
_ [23 moncr; (now .‘tl’tp\.lldulb) ot - 14.03.2010 p-um..d (he order dated
g ' 1.03. 2016 and dcclarbd the- CA&.DD's letter diited 13.03 201(,
. .allowmg Health :\Iluw.mu.. 10 \hx, DGSL uupluywo uul..w(m -u_,.un..( -
the rulcs, \'Old .1h initio .md “directed the AGPR. lo u.covm the said
A“owmcc from their salancs m casy, mslal\mcnls
‘2. ln this backdrop. the appclhuls fifed the instant nppc’ﬂ% with
the fo“owmg pr'wcr. . ' . :
. “qt is, thereford, mosl rcs;;cctful\y pr-xycd Lh-u the:
appcl\am being. cnlitled to Health - Allowan=c being | -
covered under category of Health Pcrsonn cl, the said |
order dated’ 21.03. 2016 by . rcspondent No.l  may
 therclore, be sct aside andd it be dcul.ucd that the nction
. oL ol rv..-pumlcnl Mo.) in’ .\:.hdr.\wmg e said @ llov'anu.
o and recovery thereof from the salarics ¢ [ appelionts, 15
malafide, illegal, wohuv«. of  principlcs: of locus|
pocmlv..nuau. unfair, - unjust, uhrcasonable, arbileary.
fanciful and capricious and that Wrc cntitled 10 reeeivel
the same, from the d'm. it his been: withdrawn andl - S
stopped from p.xymcul ~ T HE:
! R 3, . Thc"lc.xrm.d bOUnbb‘ l'or the appcllanla argucd 'lh:i the |
.api)cllams bcmg Federal govcrmm.nl S\.rvanl§ undcr Article 2 0 of
' Consmuuon of the Islamic chubhc of Pakxbhn. .‘973 :md covered- mdcr ‘
-- ' -S;;ct\on 2 (b) of Civil Secrvants Act, \973 were' muucd to all po npd .
" allowances pn,s\.nbud by chc\‘.ui'vacrnnu.m for s m_mploycu. Flurther !
. slatcd that ﬁn.mcul dll‘CCllVC 'cuma'incd in Mlﬂlbll‘)‘ of Ym.mcv.. OM. B :
© No 2(13)11-2/"011 d'\tcd 06.02. 2012 -was’ nambxguous nnd lcquy :
'sl\puhl\.d admissibility of Hc.\\lh A\lmv.mu. {0 \l hmlﬂ\ pu'son \-.l‘ m: 3
. cmp\ovmcm of Federal Gow.rmm.m in BPS S\-ht—--\b but d '~P“¢ u -"‘:“d it
putilication ol the Finanee Pivision, the .\pp«.ll.mb. were . (‘LpllVb(‘ ul‘_lhc i
. lr-\o"\\f;'\ \r‘l‘g.‘\ 63 7 |
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A

- fall pmlvr the detinition o"hul.l: ,;..hunml o;causc lu.allh pcrbonm.l mecant. -

“in.the. hcahh scetor and mcludcd in Schcdulo-l It was, further submitted tha

"samc on [4, 03 2013 on.the groux‘d “that lhc.y were mvolvcd in dlc process

41508 10 STHRICSIZ010, ete, with M.Ps.

md bcncxm .ll'l s

18, 05 ZOIG‘amI 14,12, ’(no p.nscd in /\ppull't \lo 4(R)Cb/.‘.".f)l.», 867 o
67’(R)t1>/’01' 70 16 1187 TSy g0 l"Sl(l\)LSﬁOla & 381 1o

0*(1{)C§/7016 nnd pr:\\'ul f'or the <mm. relicl? Thc. l:..nrnc«l n.oun.sc.l.

“vehemently argucd Ui the .u.pondc.nl I'm.mc&. Dn’mon s blnwmt' hot -

and cold in lhc same breath as. on e one h.md it had .uhnuu.d the cl.um of

’ U“— -1{),]!.1“."".) lu pun’- Sour ‘ul,ll‘i'n'\.-l\"lb(— Llhl : nl\-u ul '“s l". v I.\IL

\MI

lslamahad Hngh Court, Islamabad while, on the other hand, they (lu.hm.d

" the same Ll.’nm vide: order tl.lh.d 2l 03.,.010 llc. ‘cotitencded tlm( the bcm.f'l

-once yranted and acted upnu had ereated .l vested u'-hl which u)uld not be

, \\‘l(hdra\\'n lml.'\(crallv. in \iolntmu of pnncxplc of natural Justice, The
“eamed: counscl for- the appellant Lasily’ .ugm.d that impugned orders were

.\'md ab uuuo. cm.lm I ;ud:cc “and having ne stnetity  of ln\v ns

withdrawal / stappage of .-»ul:u'y .unmmlul Kt pmn\lnn-..nl. which cauld not

be ':lw:xrdi:(l withgut adopting the due process of faw. pmvulul umlcr tlu. )

(;uvg.rmm.nl Servants (15 llu.'vm..y uml Ul'.upllm.) lxulu. 1973
J

4, " - The: nppmh were rcsnlcd by the rcqpomh,nh ll wn.é stated .

(lm( the said :lllow:\mc wirs Lol .ndmnuhlc to the :\ppcllmus as thcy did ne

' -a person who hcld a pos( in‘any institutc or orgamzauon dchvcrm 3 services

the Hcallh Allowancc was allowcd prow..lon.‘llh' to the Appellants By thg
AGPR on the basis of C/\DD Division's letter dated 6. 032012 but

'sub<cqucntly that va:snon sent a rct'crcncc to lhx. Finance vamo'l lo scck

“ils-conturrence for adnmsub:hl) of I-Imllh Allowancc which regr ctted the|.

of cducauon, (rmnmg :md rchabilitation of disabicd: gluld&u .\ml persons’

with (h\.ibihllus ‘and; hence., n.nuld not-be declared ax ln.:\llh P srsonnel to
beeonre entitled for the .\..mi .nlluw.mcc. The CADD on’ 13.03.2013 in its"
conumunicilion to AGPR u'ln\cw.d sam.uon of the Health- Allow.mcc. to -
DGSC cmployccs withaut cur. urrcncu of the Financeé Dmsu.n tand the
I\GPR made provi\mnal oaymeni” (0 the - appcllams. whuh was
\ubs;qucnll, clnmnumlcd .1lu.r verificittion of” c.nullcmuu in oxdu.r io

prc\'cnl the misuse of lh|< n'ln\\:m\.c by non-cntitled pc:sonm.l It was -

subnuucd by respondent No.2 m;u heaith nllow:mcc. was grnn(gdwv:(h '(hc'

: . ._‘1’0" of h}‘ \u‘sxon the learned - counsel for the
.:' apch.‘lnls rcfcrr:d 0 the jug h.'mc.nl-. of' F§ "F dated 05.10.2015, | 1.01.2010,

f et Bam R e e s




S | o Wc l“‘“"d. 9.13 ,Icmcd COunsdﬁfoi the partits and peruscd u:é-';? : 'fl‘i‘
o 6. s "lu. lu..:llh .rllmv.mc(. qul nl to anc b:mc pny o(‘xunnmg s.ll.u'y

AN

@/ R R 56310, 573(1()<,snaxo.ctc. wuhMl's.A /

- .1ppm\':ll ol the’ l’nmc Muuslcr. lhmugh i summary 'spucmcally movc.d for =~

e lhru. lt.dt.ml Govuumcnt llospuuls ic. l"akxstan Institite of Medicul .7

: 'acu.nu::.. l' G POI\'Lluuc and N:luon.ll lnsllmlc ochlmblhlduon Mcdlcmc

_4,‘!\(. Du-cs:toruc cu.m.rnl or Spccial C(lm.-llmu & .Socml Wcll'.uc, bcmg an-

uluw(mnal bod) dL.ll( wxlh the:: pnuccss of u..duc.xuon. lrauung :mcl

n.lmblhl.x(lon ot‘ d:...xhl;d cluldrcn and- pcrsona With dlSﬂblllllLb, wluch w.xs

urru.d oul by .1 mu-u-')rofcssxonnl lc.lm mcludmg lc-\chcn pxofcssmnal':
doulor\. admuu..lr.nlurs,. muu..lul 1l and suppostive./ .mull.uy ~.l.|u did nut
fall” within. the dmbit of health orgamznuon .'md could nat be- dcclarcd as-
- *health pt.r:.onncl' W get e said allowance, “The u.apmuh.ul Nu.J3 e,
AGPR inits parawxs; commenls submitled thal the identical c.xscs titled Dr.:
Far)ch F. Lodhx, et vs Sccrclary Fmancc wcrc sull pcndxm, before the b

Hon'blc Suprcmc Courl of Pakns(:m

4 was gramcd lo (h(. hc.lllh ])Lﬁ()llll(—l in the unpluynu.n( of l-ulcs.nl
Govunmcnl. m FEYLIN bt.lu.nu.. ‘with Lllu.l Imm 0L, Ul 2012 l( wiis mmh.

- admxssxblc 0] non-ch ucal cadres. In rcply loa qm.r_y r.usc.d by AGPR vndt..
. ‘letter  No. TM/lb-64'C§HP/lH’SIZOU 12/186 d.ucd 12 03. 2012, . (hc
chulauons ng of (hc I'umncc Dlvmon vide U.0. Nol 2(13)1{-2/2012- .
172 dalcd 27.03.2012 Iumnslu.d defi mlnon o(' the. health pcrsoum_l by stating |

that *health pcrsonncl' meant a persons-who hcld a post in: any institutc or _'

organization dchvcruu_, scrvices i ¢ llu, hul(h scetor and mcludud in
Schedule-], but did not mcludc pcrson \vho was on dcpu(alxon to lhc
-Federal. Govcmmcm ('rom any Province or othcr .‘mlhomy and who. was. on-

©  contraet, or on work charged bnsxs or who was’ pmd from contmgcnclcs.
| -The appcllants arc ncither: dcpumuomsls lrom any Provmcc or other -
, aulhorlty nor have -been; cngagcd on. conlr-\ct ,or. on _work charﬂvd Lasus. )
- They arc also not bung paid. from conuuu.ncau.. On lhc conu.\ry, lhcv are s
civil scrvants under :-u.uun 2 (b) of llu.. (..lwl Ser v.mls Acl 1973 nml e
dchvcnng scrvnccs to thc disabled chlldrcn / persons. ‘The bcncﬁcmncs /
appellants compriscd of Acadcmit and” Admlmslmuvc Cadres. Acconng
‘to the dcﬁmuon ['umﬁhcd bv the: I‘mancc Dw:snon vxdc lhur u.o0. dated *
27 03 2012 thc appcll.lms arc \.nltllcd o hc.\l(h allow:\m.c. In p.xr.\a-(x & 7
undcr Facts of parawnsc Lommcms filed bclorc the Hon’blc Ishmubad IImh
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() . 565 lo 57"(R)C§/"Ol6, ch. \wlh M. l's

) Courl islam.dmd on; bch.ﬂl ol' bc.;.rc.(:lry I unm.c Dwuswn in Wul l’cu(ion

: No.-lOQ'I-'ZOM it \\'ns calcvvoncally admxuul um( in: /\pnl ZOM Minis stry ol -

~'  o L - -'jf CADD agnm submilted. NlS / BOs. -<containing a provusnon oI'Rs.100 million _
Sl S <as. UPA (‘or DGSE for ﬁnauu.ll yt..\r 2014- l. } lmwc.vu DEA refused (0.

cndor-u. thc NIS 7. BOs -ang rorc;l'ully dc.ducu.d .m amounl of Rs.92:542.
mxlhun of HPA, lcavm" Rs. 7.458 million_ for- thc, pcmlom.r'; (now
L : :\ppcllnm..) i.c. 24 cmplovo.c... who belohged 1o medical profcssxcm and came -
) a . . under the eriteria - of cnuucmcnl of HPA, as per DI~A (LAUD)
l - " ' undcrst:mdmr D.O. lcllu' dazcd 09.05.2014 was  issucd by FA's
Orgamzauon o AGPR for stor;pagc of HPA to non-cntitled cmployccs and
k : it was duty of AGPR 1o take action on the said - letter .-md dccxdc‘
| . cnlulcmcm. It was praycd thm the petition’ wiis .an admmlstr.luvu wsuv witly -
N - . CADD & IJC‘SI.. therefore, the 15 Yinance Division be c.\uludul l'rnm the list
o “of” rcspondcnlx. Now the Finanee Dnvmnn has come up ‘With dlﬁ'crcm
stanel, 10 s oo .|llow¢.d lu .mpx'nl).lu. and lL[)l‘()l).l(L. No In;_,lc.ll u.ply has
been submlucd by llu. ruponduu:- for d\,prlvxm' ll;c appellants of (hcu’
lepitimate rights, A lnru. numbu of unploysc.s of lhc. Federal oovunmcn( e

cumlarly placcd. are gc((m;, the said: .ndvm(agc Why. then, lhc appdlan(.s

“be deprived, is not clear. frmu what has been \-.'rmcn in the comments. before o 3 .

_ the Hon'ble Islhmabad lh(,h Count, l:.lumab.:d and’ the Federal Scrvncc o , :*
Tnbunal."ﬂus scems to be, dlscrumnatory lrcalmcnt oﬂcndmg Arnch_ 4 & R ‘:

! 25 of the Constitution of l<l.muc chubhc of Pakxslan, 1973. F urﬂu.r. the B . '

. appcllanls ‘have been dirccted bv respondent No. to. rcrund the paid

v -

_ . amount whlch is against the principle of locus pocmlcnlxac bcc.msc the © .

FHon'ble: Suprcmc Court.of Pnkzslnu hus consxslcnlly held that the. bcm.ﬁ

—nes Bbowr & @ e
art e :

oncc granted and acted upon crc:ucd a vested: right :which could not be
wnhdrawn umla(crallyf :x \'lolauon of natural Juslxu.. t-is an csl*lbhshcd :
la\v that benefits received hy a Cl\'ll wcrv.'\n( even under c.rroncous m(lu o v
pnsu.d by (hc compclcn( .xullmrlly wuhmu :my fault on the ,'mrl ol civil 7 -
servant could” not be recov ered - cvcn il the benelicial order \v.:s '
i L o subuqucmly wnhdm\\ nar ru.liﬁu.( We. are I'urulu.d W take this view in.

~the h"hl of the Judcmcnt ol Hon'blc Suprcmc Cour( of Pnusl.m reported in

N
PR A
a

PLD ‘1992 SC 207. chcc o thxs extent, lhc xmpuwncd orders are not K¢
legally sustainable and liable to e sct .xudc L S L 15020
7. \Ve would like o makc an cmplms's on the Judgmcma of (hc
Tnbunal in Appcals }Vo.224(R)CSf"OIS and 381 to 405(R)CS/“016 dau:d
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) ¥ 05.10.2015 and 14, 12,2016 whers din the wmmv..r“ relating (o l-lc:':'lth
N " Allowance has already been: u.solvcd When confronted with the said fact,
the rcsponduu\ h:m: failed 10 (Icn\ the fact. As such, the action of the
, rcspnudcms .npln..u:. to be inconsistent in the light ol lhc .uorc.nu.nllom.d
' judgmcms on account of Asicle 25 of the Constitution which guarantecs ' -
cqu.ll rights nml cqual protection. of law for cvery. citizen. To c.nsurc _ "
- »unifomuw rule of consistency must be applu.d whilc consxdc.rmg the case
. ol Ilu.‘ uppsllnnl. stinee e Thabile A|n N ot vadde i!. ,ml;-mu)l in the
case reporied as 1996 SCMR 1185 has nln..uly held that “rute ol ;,ood
governance d\.m.md.\ shui the bepeliis ul” the >.ml decision be-extended (o . ‘ S :
R i} i 4
other civil servants alsu, who m.u' not’be partics to the litigation, msu..xd ofl FE
L I - Bt
compclhng them to approach the Tnbpnal or any otln.r legal forum. I-Icpcc.' : i o
N the elaim of the appellants is rcqulrcd to be dccxdcd on the same analogyl ! e
. ., [
" ¢ principle as framed in thic cascs ot' Dr. Farrukh Fiaz Lodhx and others by lhc o . ij.: A
. .
Tribunal vide jts yudgmcnt datcd 05 10 2015 1. 01 2016 and 14.12. 2019 - e
. g
' . s . e . .!n . ]
, 3. I'orcgomg m view and- lollowmg thc rulc of consistency, thc i L e
impugned corders dantedd "l 03.2010 uml 25.03.2016 ‘arc sct .mdc ;vxlh i . R
' direction to the n.spondcnls lo Lommm. “the Health Allowancc .xlr-..ndy RN f v
S
) granted to the appetlums since ..Ol-. and o refund all deduction made in U
: " \.omph.mu. with the unpubu\.;l uulu-& withio u pc.nml ul’ une month from | ‘ 1
the date the u-pv ot this juspmient is eeveivand in their oftice. Sinee the mnin . - ' : g
' appeals. h.xw. been accepied, Mise. Petitions wre alzo ucccpled. : RSN E AR
o 1 i
v. Judinent ta apply .ull llu ullul .lppt,.ll\ mutatis mutandis. s s ! L
i 10. ‘I'here shall be no order as 1o cosls. . ., ! ;.\!.‘ :
-. I PR Partics shall be informed-accordingly. - ~ ! I lﬁfsa .
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" Allowance

-~ respondents appear
" judgments on account of Article’ 25 of t
'equal\ »:rights ,and equal prot

. uniformity, rule of consistency
‘the appellanté. Since the Hon

" BETTER COPY

05.10.2015 and.14.12.2016 wherein the controversy relating to Health
has already been resolved. When confro'nte‘d;with.-the‘sai_d fact,
the respondents-have failed to deny ‘the fact. As such, the action of the’
s to be inconsistent in the light of the aforementioned |
he Constitution which guarantees

ection of law ,for"ev.ery citizen. To ensure
i v must be applied while considering the case of
'ble Apex Court vide its judgment in the case .

| fe/})orted as 1996 SCMR 1185 has already held that “rule of good

_governance demands that the bene

fits of the said decision be -extended to

other civil servants also, who may not b
compelling them to approach-the tribuna
the claim of-the appellants is required to be ‘decided on the same
analogy/principle as framed in the cases of Dr. F arrukh Faiz Lodhi and
others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and -

I' of any other legal forum.. Hence,

- 14.12.2016.

Forgoing in view and following the rule of cb:isistcncy, the impugned orders’

18.07.2017

8.
" 'dated 21.03.2016 and 25.03.2016 are set aside with direction to the
respondents to continue the Health Allowance already granted to the’
- appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of
this judgment. is' received in their office, Since the main appeal have be
accepted Misc. Petition are also accepted. | ' .
9. Judgment to apply all the titled mutatis mutandis:
~ " 10. There shall be no order as to costs. | ‘
11.  Parties shall be informed accordingly:
ISLAMABAD . : R et eh A

e pai‘ties to the litigation, instead of - .
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L Respondents(s)

For the Appellant(s) - Mr. Sajid Ilyas Bhatti, DAG"
(in all cases) - Syed Rifagat Hussain Shah, AOR
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Raz7aq, AAO MEG

, Rawalpmd1 .
‘For the Responde’nt(s) | In-person

- For the Respondent(s) Mr Muhammad Ilyas Lodl'u ASC

fin C.A.216/16) Malik Itaat Hussain Awan, ASC

M. Muhammad Makhdoom Ali

Khan, Sr. ASC
Mr Sikandar Bashir Mohmand ASC-

Amicus Curiae:

Date of Hearing - '17.01.2018.
JUDGMENT

UMAR _ATA BANDIAL‘ J.— By leave of this’ Court o

gra_nted on 23 02.2016, -0l.4. 2016 and 12. 12 2017 in ‘the
several connected appeals before us, - the appellant Federal-
: Government challenges the Judgments dehvered on common -
. questlons of fact and law by the learned Federal Service Tnbunal ;

on 05.10. 2015 11.01.2016 and 18. O7 2017 The Judgments
_1mpugned in the connected appeals declare the respondent _
employees of  different 1nst1tut1ons functlonmg under the
'_D1rectorate General of Spec1al Educatmn (“DGSE”) to. be entitled |
Vto paymerit @f '/Health Allowance granted by the Federal
Governmenr v1de 1ts Ofﬁce Memoranda dated 04 02. 2012 and
06.2. 20\12 These Memoranda are 1ssued by the Fmance Division
(Regulatwns Wxng) Government of Palnstan pursuant to- )

appr’0va1 granted by the ane M1n1ster under the Rules of '

Business,

1973. It 'Would be useful .tov reproduce the two

N
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- available to health personnel in the em

1,

memoranda containing the terms and conditions for the grant of
Health Allowance to eligible persoi;s:"
_ . ‘Gcgvérrin:xent of Pakistan
- : . “'Finance Division

(Regulations Wing) . .
F.No.2{13)R-2/2011 . Islamabad, the 04th Feb,2012

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EQUALTO .

ONE_BASIC_PAY AT THE INITIAL OF THE
SCALE TQ.THE HEALTH PERSONNEL IN BPS

- SCHEME.

The undersigned 'is directed to say that the.
Ordinance No.VI of 2011 that sanctioned the Career Structure for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel -+ ..
have consequently reverted to _the BPS scheme. In order to
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has beén
decided by the Federal Government to grant adhoc allowance equal
io one basic pay at the initial of the scale to the health personnel
in_the employment of Federal Governnent, in BPS ‘scheme, with
effect from 1%t January, 2012. This will be in addition to their

. existing pay/allowances in BPS Scheme. L
This Division’s OM No.2(13|R-2/2011-698 dated 17t

2.
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011. -
N ’ - / ~. . y .
O , . Sd/-- -
e - (M. Munir Sadiq) -
o - Deputy Secretary (R-I)” ~ -+
- e . L o
N SR . ,"Go{lemment of Pakistan
v Finance Division '
_ - (Regulations Wing)
« ) . F.No.2(13)R-2/2011-777 * lelamabad, the 06t February,2012
S OFFICE MEMORANDUM '
-  Subject: " GRANT OF ADHOC ALLOWANCE E UAL TO ONE
’ i BASIC PAY OF RUNNING SALARY.TO THE HEALTH
PERSONNEL IN BPS-SCHEME. T
~ In continﬁation of Finance, Division's O.M.
No.F.2(13)R—_2/2011,'dated 4,2.2012, it has been decided by the
Federal Governrent to_grant benefit of one -basi¢ pay of runnin
salary as Health Allowance to the,. health  personnel in the
employment of Federal Governiment, in BPS scheme, with effect
from 1% January, 2012.. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend-amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month ,for ‘House ‘Officers respectively wef. 1.7.2011 will
continue. ' o .
Sd/-
{(Manzoor Ali Khan) .
Sr. Joint Secretary {Regulations)’
‘ (emphasis supplied) ‘
2. Learned Députy _Attorney General has contended

that the Health Allowarnce gran.fed by the Fedc;ral Government is’

i)ioyrﬁent of the Federal -

Government in the BPS _schemé at three hospitals established in

.

B e ety

Secd Aty

ESTRETRL L0

pyor e o,

) o " Senior GourtAR=s <)
Supreme Court ot Pekisto
} I | 2 -t

L IINGAT BT, i S
3 R

R o e ke

oy 2213

Rird 1Rt PRI rTet i inines
. P T ol koo o A

= —

e T e Rt TR Tt o]

s

et

R AT A K

3
R
[N
i
i

e

R ST TRy

Sy e

o Fapwnt vt

=W paTTre s

g

YT

LT RETELD




< ey
ih

2 it e e

composxtlon of the category of employees that

'Bash1r Mohmand ASC as am1cus cunae m

" Mr. Sikandar Bash_lr Mohmand

. pefore the’ -Court that highlighted important " facts

' Sect10

Islamabad namely, Pak15tan Insutute of Medlcal Sciences

(“PIMS”), Federal Governrnent Polychmc (“FGP”) and Nat10nal

Inst1tut10n of Rehab111tat10n Med1c1nes (“NIRM”) The employees

at the\e/ hospitals do not have a carcer structure in place after
the Career Structure for Health Personnel Scheme Ordmance,

2011 (“Ordmance”) lapsed on 26 1. 201 1. The Healt_h Allowance

was accordmgly

compensat.lon It is clear from the two memoranda dated

0422012 and 06.2.2012 reproduCed above that the Health

Allowance is granted to “health personnel”. However, *he

benefit has not been prov1ded therem The respondents who are

several hundred in number are unrepresented by counsel In
view of the fact that a large nurnber of employees ar

the instant controv ersy,

Mr. Muhammad M
.the matter.

ASC made able subm1ssmns

documents on

appreciably.

3 o It transp1res that an Ofﬁce Memorandum dated :

27 03.20 12 by the Fmance D1V1s1on (Regulatlons

that the term “health personnel used in the above mentloned

memoranda bears the meanmg g1ven to that expressmn in

contents of ScheduleI to the Ordlnance which spec1ﬁes the

service prov1ders who quahfy as health persOnnel A perusal of

Schedulel shows ‘that five categones of- serv1ce prov1d

granted by the Federal. Government as a form of

are. el1g1b1e for the :

e a.ffected by
the Court has sought assistance 'from E

akhdoom A11 Khan, Sr. ASC and Mr. S1kandar_

and.

drecord_ . which simplified- the controversy -

Wing) clanﬁes K

n 2(b) of the Orchnance This definition refers to the*

crs are .
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,\taken to the Islamabad High Cour

-d1spute to the Ser‘retary CADD for passmg

‘ .the Health Allowanc

classrﬁed as health personnel namely Doctors, Alhed Nur.,..s,

Paramedlcs ~and Support 'The services spec1fied under the

categories of Paramedlcs and Support mclude Teachers,

Audiovisual Operators, T echmc1ans, L1brar1ans, ete. .

4 The adrmmstratwe Ministry for = the health

institutions of the Federal Government at Islamabad is the

Ministry of ‘Capital Ad‘ministratié)n ‘and Developrnent Division

(“CADD”). It is an adrmtted fact that vide order dated

. 13.03.2013 the M1n1stry of CADD oranted the Health Allowance

to the employees of the DGSE and 1ts alhed speo1al educatmn

centers/ 1nst1tut10ns 1nc1ud1ng National Trust for the D1sabled

(“NTD”) and the National Counc1l for Rehabll1tat10n of D1sabled '

Persons
knowledged as beneﬁc1ar1es of the said grant and were. pald

from 0112012 untll

1

the Health Allowance - with effect

27.10. 2014 when th
General Palqstan Revenue (“AGPR”) that only health personnel

workin_g in Federal Government hosp1tals and chmcs were
qualified to .lecelve the Healti Allowance The AGPR

co'rrespondmgly mstructed the DGSE to stop payrnen

said allowance to its - ernplo
said emolument had been made in the ﬁnanc1al year 2014 15
5. < The d1scont1nuat10n of the1r Health Allowance was

t by some of the respondents

Vide order dated 17.9. 2015 the learried H1gh Court referred the

a speaklng order

thereon, and till then restramed recovery of past payments of

e from the affected employees of DGSE and

enters The Secretary CADD heard the partles and by

allied c

(“NCRDP”).  The ’ respondents were thereby

t of the

yvees as no budget allocation for the

e Finance Division mformed the Accountant o

e

PSS o T

l

TSI
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i Y " ' order dated 21 3. 20 16 rejected. t_he "entltlement ‘of the :j,' t
i S respondents to receive the’ ‘said allowance The principal ground' li | ll
; - of his decision is that employees of the DGSE were engaged in | . : ;‘: ,
5 . the process of educatlon, trammg and rehabmtatxon of d1sabled - a ‘
E ch11dren and therefore did not. fall within the ambit of a health | .
f organization. The respondents successfully challenged thc said. j | H
order before the learned Federal Serv1ce Tnbunal wh1ch has, - t
L inter alta, by the 1mpugned Judgment dated 18. 07 2017 declared a ' E
E . that . the respondents are enutled to the. grant of Health b o l ' x‘
% . - Allowance. o . o . 4
| .6. ' y 8 Learned Deputy Attorney General has" 'contended | ; -
f 3 that a\faer the’ lapse of the Ordmance that had prov1ded a career l '
; structure for the doctors nurses and paramed1cs workmg in ' l ' ;
? : .' _PIMS, FGP and NIRM, the Health Allowance was granted by the h ' 4 :,
l . vFederal Government as. compensatton to the sald health B | A ?}
| - persOnnel He | was, however, unable to show ,any . - _ ' » e
., contemporaneous d1rect10n 1ssued by the .Ministry< ot CADD or -’ | - Ir r
E. - | o . the M1n1stry of Finance that restrlcted the grant of 'the" Health o ' o ;
i ‘ Allowance to the clalmed employees of the three hosp1tals o - : t f
l : specified by him. As already noted above, the deﬁmtlon of health ' } i
| personnel prov1ded in. the M1n1stry of Flnance Ofﬁce ‘ . !
Memorandum- dated 27. 3 2012 1s mde in scope and therefore | | 1
. : B
unhelplul to his plea. ' ‘ }
7. E We have exammed the deﬁnition_ of “health -
personnel adopted by -said memorandum dated 27 3 2012 from )
Section 2(b) of the Ordmance wh1ch is to the followmg effect:
i ol - ) “health persgunel” means a person who holds a post inany b
! institute or organization dellvering services in the health
_ sector and included in Schedule-l, but does not include: - L
T i) a person who is on: deputatlon to the Federal 1
| / | _ Government from any Province of other, authority; -
i .awmim_«m o
:
E
PR TR SRR
l




t - \< - ;’ - . . .
. ii) a person who is employed on contract or on work

" charged basxs or who is pmd from contmgencxes

oo

S _8._ CIt is noted that the: foregomg deﬁmtmn of health"

personnel covers persons holdmg posts in any ms'utute or

orgamzatmn who are dehve-nng servn*es in the health sector that

. are included in Schedule-l to the Ordmance Learned Deputy

Attorney General was unable to d1sttngu1sh the respondents, .

~ who are employees of the DGSE and alhed mstttutlons /ceriters,

u o NCRDP and NTD, ' from the pararnedlc and support staff
pos1t10ns that quahfy as health personnel accordmg to

| Schedule-l to. the Ordma_nce It is not demed by the appellant‘ |

- that educatlon trammg and- rehab1htat10n of d1sabled persons

are serv1ces prov1ded in the health sector. These services fall

' \'vithin theterms of Scheclule -1 to the Ordmance and therefore

the prowders thereof quallfy as health personnel

- the category of persons who are, in terms of Flnance ‘Division

Memoranda datecl 06 2.20 12 and 27 3. 20 12 ehg1b1e for grant of
the Health Allow ance but their ° enhtlement has in fact been
adrmtted by both the M1n1stry of CADD and M1mstry of Flnance

In this respect the aforementmned letter dated 13.3. 2013 1ssued

& by the Ministry of CADD is referred Also the afﬁdawt of the

Secretary Finarnce, Govemment of Paklstan filed in the

lslarnabad High Court pursuant to that Courts order dated

20 3. 2015 passed in, Wnt Petition No. 4007 of 2014 spec1ﬁca11y

1ecords that the proposal approved by the Pmrne Mlmster vrde,,;

Summary dated 25.1. 2012 did not restnct admlss1b111ty of the

Health Allowance to the personnel of the three hospxtals

9. o Accordmgly not only do the respondents fall w1thm '

“\.'
EAR S

-

PR
R
A

’g/ (identified by the learned DAG) For that reason the F1nance B
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Deputy Attorney deneral con

therefore the same can 1 be wrthdrawn by the Fed

" Ministry of Finance in accord

- righit upon them. In suc

Division Memoranda dated 04.2. 2012 and '6.2.2012 made the

- allowance avaﬂable to all health personnel employed . by the -

Federal Government in the BPS Scheme

10, © As a result the said .allowance was pa1d to the

~ health personnel of - the DGSE and its allied msututmns until

27. 10 2014 when the Fmance Division mstructed the AGPR to

Govermnent hosp1tals and chmes Th1s mstruchon represents.

rely a change of- op1n10n "which is not occasmned by an

amendment in the terms of el1g1b1h

- Therefore, as the Memoranda dated 04 2.2012, 06:2:20 12 -and
27.3. 2012 1ssued by the Fmance D1v1$1on, Government of '

'Paklstan st111 hold the ﬁeld in. therr onglnal terms, there is no

'ment in the objection by the learned DAG to the ent1tlement of

the respondents to'claim and receive the Health Allowance

11, “Asa secondary and also tenuous argument 1earned
e

granted un

at any time. That is clearly

that grant of

receive the same | were determmed by the competent authonty,

Federal Government. The ongmal terms of the sald lawful grant

.stﬂl hold the field. These were acted upon and P

Health Allowance to the respondents has conferred a vested

h cucumstances, the executwe is barred

by the rule of locus poenztentzae from umlaterally rescmdmg and -

retrieving the ben_eﬁt_avalled by its recipients. Reference is made

conﬁne ‘the - grant of the. allowance to employees of Federal o

ty for the Health AIIOWance -

tended that the Health Allowance is -

der executive fiat wrthout any statutory backmg

eral Government'
a flawed contention. It is adrmtted o

the ‘Health Allowance and the terms of eligibility to _
ance w1th Rules of Busmess of the

ayment of the.
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! K 7 ‘to Pakistan, thrduéh: the Seeretarv, Ministrv of Finance vs.' ji
o Muhammad Himayatullah Parkhi (PLD 1969 SC 407) and’
The Engineer-in- -Chief Braich vs. Jalaluddm (PLD 1992 SC'~ ' |
207). Therefore without a change of the terms of ehglblllty for | S ' 5
1 | - the Health Allovvance even the prospectlve exclusmn of the o t'
; Iresponden‘trs from 1ece1pt of the beneﬁt shall constttute arb1trary ‘
" g ' and unlavaﬁll action. | | N |
: 12. - In the circumstances "we do not llnd any error or i S ‘E
}ﬁ | defect in the unpu;rned Judgments of the learned Federal Serv1ce - |
' ATribunal : dated 0S. 10.2015 11.1.2016 and 1872017
E - | Consequently, these appeals are dismissed.and' the entitlement . :
.of employees of the DGSE, alhed institutions/ centers, 'NCRDP o :',
I and NTD to receive - the Health Allowance is afﬁrrned ' | l
Sd/- ﬂltan Saqzb Visar, CJ ' x | l,i
R Sd/- Unuu- Ata Bandual J L
(- - o B : ‘.4 Sd/' I]az wul Ahsan, J
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Ofﬁce of the

Accduntant General

- Khyber Pakhtunkhwa Peshawar
Phone 091 921 1250 53 ’

- No.HAD‘/AhllowanceS/Corresp:/QO17-418-/422, Dated 19 04. 2018 E

.+ The Branch Ofﬁcef,
_ Pay Roll-4 Sectmn

- Subject: * ,_COMPLAINCE OF JUDGMENT DATED’17.1.2018 PASSED
- .. IN_CIVIL APPEALS NOS 1631-2112/2017 216/2016 &
JRNDS 806 81 [2016 BY THE SUPREME COURT OF PAKISTAN

]

I am. directed to enclose herew1th a - copy of A. O(TM)
dated. 05.04.2018

 No. TM(F)/’I‘-40/Health Allowance/2017 18/138
omplianc'e'.

alongW1th Honorable Supreme Court Judgment for further c
‘under 1nt1rnat10n to AGPR Sub Office Peshawar accordmgly

. DMy Document\HAD Sectim@\c'omplaint‘ regard.doc
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. Subject: COMPLIANCE OF

| Islamabad letter No~'['M/18-64/C1rcular/2017-18 Vol-B

 Hence,, the Dlrector G

' G-8/4 Islamabad

' . PESHAWAR
. Ph No: (091-9211278) Fax No: 091- 9211301

No. TM(F)/’I‘-40/H:alth Allow./2017-18/ 72 - |Dated:05.04 2018

\/I'he Accounts Officer (HAD), - f : @

Office of the Accountant General,
_Khyber Pakhtunkhwa, Peshawar.

'F ‘JUDGMENT DATED 17.01,.2018 PASSED ‘IN_CIVIL

" APPEALS NOS.1631
UPRENDZ COURT OF PAKISTAN.

Please' ﬁnd enclosed herethh the Accountant General Palustan Revenues,

enclosures on the above sub_]ect

The Supreme: Court ha 1T
NCRDP and ‘NTD entltled for I-Iealth Allowance.

Educatlon nts alhed mstrtutxons/ Centers,
nce under 8%

eneral* Specral Educatron has been transferred to Provi

d become a ‘Provincial subject It is kindly requested tot

amendment an
office for onward subnussron of

the above noted subject judgment. under mtlmatlon to this

AGPR Sub Ofﬁce Peshawar

office of the Accountant General, Pakistan Revenues -

Copy forwarded to Accounts Oﬂ‘ cer (']‘ M

" ACCOUNTS OFFICER (TM)
. AGPR $ub Office Peshawar

D6 AVATM New D201 cichmnts ol e T

\< '.‘;"";._-. BRI . B
SN

211272017, 216/2016, 1 344/2016&806—811/2016 BYTHL‘ :

-III/589 dated 12. 0% 2018, along-thh its -

s made the employees of Dlreetor General Spccral :

B T

ake the reqursrte acticn on -

RO

. compliance report before the court. ' B
| o S ACC@JTS (TM),. ;

e PN SR G s, Tt Al ekt . oD e Sam 2 .
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Date of Order
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or Proceedings

1
19.09.2018 ,' W P N0.4301-P/2018 with Interlm Rellef

Present:. Mr. Muhammad Khursheed Khan, ‘Advocate, -
counsel for the petmoners T

Mr. Moeen-ud-Din Hamayun AAG for the
respondents

kk

‘Despite di‘rection of this. Court da'ted 1 1.09.20 18,

| the Advocate General Ofﬁce falled to check the relevant‘

quarter ie. respondent No. 2 and apprlse the Court about the

| consequences of the lmpugned letter dated 03.06. 2018

c . 4 Today the leamed counsel for the petitioners produced

| another fetter dated 14.09. 2018 whereby the Dlrector %ocral

- ' . , Welfare & Specral Educatlon Department despite repeated

l.:l . ‘ -
8 e _ . remmders of Accounts Ofﬁcer has failed to prov1de the

requisite 'admlssrbrhty of health professronal allcwance from

1 - h Finance Department and release of budget through »AP

system under object head of health allowance is stlll awaited.

| | The letharglc and dlsobedxent attxtude of the concerned ofﬁcer

has expo‘sed him hable to, be dealt with under the contcmp* of

Court laws however, takmg lement view, - the bccrttary

! Pmance Khyber Pakhtunkhwa Peshawar , is 'direc_ted to

’ o ARG personally appear before the Court and explam his posltion.
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2erpived B) I L/,../.,Q/j‘ ' '

;Ayub‘ Hen’ble Mr. Rooh-ulfAmip Khan & Hon’ble Mr. Justice »Qa]andar Ali Khan.

.. !
i 2 | .
' [ To come up for hearing on 04.10.2018.
Interim Rellef |
Notwe for the date fixed. In the meanwhlle
! 4 Professxonal health allowance shall not be deducted from the
~pet1t10ners.
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- =‘/\’P.No.430/2018 p,z..'-‘zz R SHAH VS Covmr\m:\: CFE KHYBER
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amendment the. emp!oye’es. of

‘Before the - 16 constitutional
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(R
W

Dlrectorate C‘eneral of . Special ':.ducauon lelamG ad were . allowe
Suerolney,

Sacial Welfare” Dapartme nt iavken Pakitunkhva, Tl their doveiiiion @ el e
, 01:01.2012 the petitioner were .ecc:vmu Healin Professional Alcwiico vicie
3, Isla d Notif lc"t"‘w \,-\.*.:.c,\J

Finance Division (Regulation /\'. o),

2.  'This allowance was stopped by Federal go VEIMMENt &1 i r‘r((ucl‘r;cl\/

¥

"~ Ihe petitioners filled a service appeal in Federal oerylcc Tribunal, Jdul .m ahudd une
on 18.07.2017, the Federal Service Tribunal decided in favour of the pe.iucmers
. . ) ] . .

* (Annex-lI). i

3. The Federal; Governmen* then chaHengcd the Jucqmom / clcmlnlnn of -
lho l-edera! Service l'ubunal in the Supreme Court of Pakistan bul lln, apex courl

.l.:O dec1ded in favour of the pe ners (Annex- .H)

After shxfmJ the services from’ l-cdcral Guvemmenf‘ to -Provincial

C;ovemment of Kh/ber Pc.xt'uun khwa the emp! 0/005 of Specral ::oucatxon were

receiving the said eHowance provis ionaHy an 13.06.2018, the Accoun ant Omcer .

(PR-O4) office of- the Account"’ General P\hvbrr Pakhtunih ‘//‘a has. written a

‘letter to Deputy Commlssbnu Peshawar with a coey tc Dlrecu r, Social Welfare
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|'cfu‘|uc:st of Somal Welfar{ Depa tment in. cr‘mphence of the Judom('nl ol Suprume

" Court of Pakistan dated 1:7A01.2L, 13, prowsno_nally and subject to its mclml,n.ell),llily .
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- | CABINET WING )
o ; No.SOC(E&AD]9-24/2019 o
__Dated Peshawar the 28t October ; 2013 o

EE AT ‘ GGVEMWEHT OF KHYBER PAKHTUﬁW@ :
AT X Esmamsamnm AND ADMN: DEPARTMENT ' \* P ‘

;UBJECT: DECISION - OF THE M@_ETING O
Dear Sir, |

,, eethng of Pro
- Chief .Kiinistcr,. Khyber Pakhtumk

The S_ecrctary to Qovt,ofﬂlihy:bcr Pakhtunknwa
qugt,_gshr, Social Wellare, Special Education & Women
Departfment. "= S ; S

F PROVINCIAL CABINET

DATED 22.10.2019.

1 am .-t;;iirec_:ted. to forward herewith the fol‘lcwing' decision of the
vincial Cabinet held on 22.10.2019 under the »qha;i.rrn‘ans'hip of
hwa for imph‘:mcntafiom ' : '

| AGENDANEMNO.IE .

| DRAWL OF HEALTH ALLOWANCE BY
| EDUCATION WP.NO.43012018 N
|| PAKHTUNKHWA | , ,

THE EMPLOYEES OF sezecm_"*l
F KHYBER |

AZEER SHAH VS GOVERNMENT O

[

o
1

5

2

- necision of the Cabinet:

'\ Special Educa“lion-lhﬁiitulions a
L :

decision &s requi
rules of Businessy
Cabinet Section,

. l‘
2. PA.to A
3

' The Cabinet ay*sproved_'ﬁeaith»-Auowanbe (o the devalved employees of
t the rate of one running basic pay- - '

|+ Social Welfare, Special Education & |

mentatio'n report of tl_rxé ‘Cabinet
unkhwa Government

at an imple
) of the Khyber Pakht

kindly be furnished on top

Admi_ni.s'tratio_n pDepartment.

[ am 10 request rh
red under Rule 25 (2

1985. may. priority basis to the

Yours faith:
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& DATE EVEN:

Copy to:- :
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Dated Peshawar 118 25-11-2019

NOT\FICAT!ON Py

' ’ -/'FDB

No.FDQSOS_R-H)ﬂ-—?IZO"l_‘.’-L In pu

No.81ﬂ/2016 titled "Muhammad Atique

pPakistan through gecretary Capital’ /-\dministration ete,” the Government_ of Khyber’
ove Health Allowance at the:

pakhtunkhwa (Provincial Cabinet) has been 'pl‘ease‘d to.appro
rate of one running basic pay to the devolved employees working in the Special

Education Institutions from the date of their devolution to Provincial Govt of Knyber

Pakhtunkhwa: . , o . '

. ) . ‘ . . ! . FN l‘ " ) .

2. = lThe above said allowance il admissible dnly"to.the.. employees of
gpecial Eduication Instituti de- 18" Comstitut'\_ona\ '
/\men(:lmem. : : :

rguance of the Sup'renie Court of pakistan Civil Appeal -

_Ur-Rehman &

gecretary 10 Govt of Khyber pakhtunkhwa:
. Finance Department

Ends,f: Mo..& D'ate éven. Co
Copy i8 fd_rward'ed for '\nfbrmétion and neeessary action to ﬁh-e:-

%oountant@eneral; Khyber Pak_htunkhwa, peshawar. o
principal Secretary 10 Chief Minister, Khyber pakhtunkiwa.
principal gecretary 10 Governor, Kh ber_Pakht_unkhwa. ' : ,
_ gecretary 10 Social Welfare, gpecial Educat'\on&Women Empowerment Deptt.
Directaf, eMiU, Finance Depanment, Khyber pakhtunkhwa. - ;
ter Finance, Khybher pakhtunkhwa- ‘

pS to Minis
pPSto secretary, Finance Department, Khyber

sial gecretary. Finance Department.‘Kh

-

pakhtunkhwa. -
yber pakhtunkhwa.

_ pSto Spectd _
PAto ~dditional gecretary (Regu\at‘.on)', Finance Department.
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Others v/s ‘Federal Government of - -
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To,

P .
The Director of Social Welfare,
Special Education & Women Empowerment Department,
Khyber Pakhtunkhwa, Peshawar.

Subject:\ DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

N/

ALLOWANCE TO THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012.

Respected Sir, : '

With due respccf' it is stated that I am the employee of Special Education.
Department and is serving as Senior Special Education Teacher (BPS-18) at the Govt:
School for deaf Children, Haripur, quite efficiency and up to the entire satisfaction of my

~ superiors. That the Provincial Government approved Health Allowance at the rate of one

running basic pay to these devolved employees working in the Special Education -
Institutions from the date of their devolution to the Provincial Government. That the
employees of Special Education Institution under the Federal Government were receiving
Health Allowance which had been stopped/deducted from their salaries against which
those employees preferred service appeals before the Federal Service Tribunal, Islamabad
and the same have been allowed in favor of the employees vide judgmenﬁs dated
05.10.2015, 11.01.2016 and 18.07.2017 and the employees of Special Education
Institutions declared entitle for receiving of the health allowance. That the respondent
Department feeling aggrieved from the judgments of Federal Service Tribunal, Islamabad
filed CPLA No. 811/2016 with title of (Federal Government of Pakistan through
Secretary Capital Administration etc; VS Muhammad Attiq Ur Rehman & others)
before the Hon’ble Supreme Court of Pakistan and the same has ‘been dismissed by the -

ourt vide its judgment dated 17.01.2018 and entitled the employees of Special

Supreme C
at it is pertinent to mention

Education Institutions for receiving of health allowance. Th
that the Government of Khyber Pakhtunkhwa Finance Department issued Notification
dated 25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme
Court of Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees
. of Special Education Institutions of the Khyber Pakhtunkhwa from the date of their

" “devolution to the Province. That in light of the judgment of Supreme Court and

Dated: 27.07.2022.

Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to-the other employees of Speciai Education Institutions preferred
‘the instant Departmental appeal before your good self for the grant of Health Allowance.

most humbly prayed that on acceptance of this. Departmental
‘may very kindly be directed to grant/allow health

*ble Supreme Court of Pakistan and Notification dated
ution to the Provincial

It is therefore,
appeal the concerned authority
allowance as per djrections of Hon
25.11.2019 of the Finance Department: from the date of devol

Government of Khyber Pakhtunkhwa. /

Ypu’re Obediently
-~ e

KIA ZAMAN, SSET (BPS-18), -
Govt: B I for deaf Children, Haripur
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WAKALAT NAMA |
BEFORE THE ///( /7%/4/ /74/44%9 Yl __aﬁ%/z ce ’/;; mm/
! Yo bty ,
OF 2022
T | (APPELLANT)
/ /sza/ zmw (PLAINTIFF)
~ ~ (PETITIONER)
VERSUS

(RESPONDENT)
ﬁwm// potciliri Pegfls  (DEFENDANT)

e
I/ ye { / av eyl 2?4%%

Do herezy appoint and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 / |

1<

v
ACCE

MIR ZAMAN SAFI
ADVOCATE

ﬂ/"

OFFICE:
Room No.6-E, 5" Floor,
Rahim Medical Centre, G.T Road,
Hashtnagri, Peshawar.
Mobile No.0333-9991564
' 0317-9743003




