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The appeal of Mr. Saad Ullah Khan resubmitted1- 01/12/2022 > t
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todayl byj Mr. Mir Zaman Safi Advocate. It is fixed' for
i

preliminary hearing before- Single Bench at Peshawar
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on . Notices be issued to appellant and his counsel
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RFFOPF. THR PESHAWAR HIGH COURT. PESHAWAR

CHECK LIST

NoYesContentsS#

This appeal is present by Mir Zaman Safi Advocate
Whether Counsel/Appellant/Respondent/Dcponent have signed
the requisite documents?_________^^_______. , _____
Whether appeal is within time?_______________________ ____________
Whether the enactment under which the appeal is filed mentioned? 
Whether the enactment under which the appeal is filed is correct?

1.
2.

3.
4,
5.

Whether affidavit is appended?6.
Whether affidavit is duly attested by competent oath
Commissioner?________________________ ___________ ;_____________ _
Whether appeal/annexures are properly paged?___________________
Whether certificate regarding filing any earlier appeal on the
subject, furnished? __________ _________________________________ ___
Whether annexures are legible?_______ _________________ __________
Whether annexures are attested? 

7.

8.
9.

■/

10.
11.

Whether copies of annexures are readable/clear?___________________
Whether copy of appeal is delivered to A.G/D.A.G?_________________
Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?_______________________
Whether number of referred cases given are correct?_______
Whether appeal contains cutting/overwriting?__________________
Whether list of books has been provided at the end"of the appeal?
Whether case relate to this Court?______________ __________________
Whether requisite number of spare copies attached? ___________ _
Whether complete spare copy is filed in separate file cover?_________
Whether addresses of parties given are complete?____________
Whether index filed?______________________________________________
Whether index is correct?________________________ _______________ _
Whether security and process fee deposited? on___________________
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules, 
1974 Rule 11, notice along with copy of appeal and annexures has
been sent to respondents? on___________________ ______________
Whether copies of comments/reply/rejoinder submitted? on________
Whether copies of comments/reply/rejoinder provided to opposite 
pary? on____________________________________ ____________________

12.
13.
14.

15.
^416.

17.
>418.

19.
>420.

21.
22.
23.
24.
25.

26.
27.

It is, certified that formalities/documentations as required in the above table have 
been fulfilled.

MIR ZAMATi SAFI
Advaqate

Name:-

'?•
Signature:-
Dated:
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The appeal of Mr. Saaduljah'Khan Salesman Govt. Institute Blind for the blind Children
Mardan received today i.e. on'';22.11.2022 is incomplete on the following score which is

.1 ^

returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Check list is not attachedVith the appeal.
2- Appeal has not been flagged/marked with annexures marks.
3- Affidavit may be attested by the Oath Commissioner.
4- Seven more copies/sets of the appeal along annexures i.e. complete in all respect 

may also be submitted.with the appeal.
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BEFORE THE KHYBER PAKHTIJNKHWA SERVICE TRIBUNAL^
PESHAWARi

APPEAL NO. flU\ /2022

SPECIAL EDUCATION DEPTT:VSSAAD ULLAH KHAN

INDEX
PAGEANNEXUREDOCUMENTSS.NO.

1-4.Memo of appeal1.
5.Stay application2.
6.ANotification dated 01.04.20113.

7- 13.BFST Judgment4.
14-21.CSupreme Court Judgment5.
22- 23.D6. Letters
24- 26.ESalary slips7.
27- 28.FPJ-IC order sheet8.
29- 32.G&HSummary & decision of Cabinet9.

33.INotification dated 25.11.201910.
34.JDepartmental appeal11.
35.Wakalat nama12.

APPELLANT

MIR ZAM
ADVOCATE

Ofticc: Room No. 6-E, 5“' Floor, 
Rahim Medical Centre, Hashtnagri, 

Peshawar.
Cell: 0333-9991564

THROUGH:
«AFI
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BEFORE THF. KHYBER PAKHTUNKHWA SERVICE XmBUNAL,

PESHAWAR
K!>.vh<;r Pn*«l»t«rfihwa 

Service 'IVJhulual
APPEAL NO. y\U /2022

Oiary No.

il lH'lo^Mr. Saad Ullah Khan, Salesman,
Govt: Institute Blind for the blind Children, Mardan.

l>ule<S

APPELLANT

VERSUS

1- The Government of Khyber Palchtunlchwa through Chief Secretary, Khyber 

Palditunldiwa, Peshawar.
2- The Secretary Finance Department, Khyber Pal<±itunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunldiwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE .lUDGMENT OF THE SUPREME 
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY. 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE 

STATUTORY PERIOD OF NINETY DAYS.

PRAYER;
That on acceptance of this appeal the respondents may kindly be 

f ^ ^directed to grant/allow Health allowanee to the appellant in light of the
judgment of Apex Court and Notification dated 25.11.2019 from the 

*** date of devolution under the 18**’ Constitutional Amendment to the 

Provincial Government i.e. w.e.f January, 2012. Any other remedy 
which this august Tribunal deems fit that may also be awarded in favor 

of the appellant.

f I I -v-w
T

R/SHEWETH: 
% f ON FACTS:

That the appellant is serving in the respondent Department as Salesman 
quite efficiently and up to the entire satisfaction of his superiors.

That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal 
Government were declared Civil Servants of the Khyber Pakhtunlchwa 
Province before the commencement of 18* Constitutional (Amendment



Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Pakhtunkhwa. 
Copy of the Notification dated 01.04.2011 is 
annexure............................................................................ .

3- That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Elealth Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Elealth Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the

I

attached as
A.

employees of Special Education declared entitle for receiving the Health 
Allowance. Copy of the judgment is attached as annexure................B.

4- That the Federal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/« the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirme(r\ Copies of the judgment, compliance 

letters are attached as annexure

5- That the Provincial Government also approved Elealth Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Health Allowance. Copies of the Salary Slips 

are attached as annexure

6- That the Government of Khyber Palditunkhwa Finance Division illegally 
stopped Elealth Allowance of some of the employees of Special 
Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Palditunldiwa) 
alongwith some other connected writ petitions before the Peshawar ITigh 
Court, Peshawar, whereby the Hon’ble Peshawar ITigh Court issued 
directions vide order sheet dated 19.09.2018 to the respondents. Health 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar ITigh Court is attached as annexure

7- That in light of the directions of Peshawar ITigh Court, Peshawar, the 
Social Wlefare, Special Education & Women Empowerment Department

summary to the Worthy Chief Minister of Khyber Pakhtunkhwa 
for approval and the same has been placed before the Provincial Cabinet 
for appropriate order. That the provincial Cabinet approved Elealth

C&D.

E.

F.

move a



Allowance to the devolved employees of the Special Education 
Institutions ori 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as annexure G&H.

That the Finance Department also issued Notification dated 25.11.2019 
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil 
Appeal No.811/2016 and allowed the Health Allowance to the employees 
of Special Education Institutions with effect from the date of devolution 
under the 18^‘’ Constitutional Amendment. Copy of the Notification dated 
25.11.2019 is attached as annexure

8-

I.

That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant time and again requested the authority 
concerned to allow Health Allowance to the appellant similarly to the 
other employees of the Special Education Institutions but the authority 
concerned is not willing to do so. That appellant feeling aggrieved from 
the inaction of the authority concerned by not allowing Health Allowance 
to the appellant preferred Departmental appeal but no reply has been 
received so for. Copy of the Departmental appeal is attached as 

annexure

9-

J.

That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the following grounds amongst the others.

10-

GROUNDS;

A- That the inaction of the respondents by not allowing the liealth Allowance 
to the appellant is against the law, facts, norms of natural justice and 

materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Article 4 and 25 of the constitution of Islamic Republic 

of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 

Pakistan, 1973.

D-That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance inspite of clear directions of the Flon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 

Department.

E- That as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatory but is also the result of malafide 

on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 

unconstitutional and clear violation of fundamental rights.



G- That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any 
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

APPELLANT

libi,
SAAD ULLAflNKHAN

THROUGH:
MIR ZAM

ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

dIpc

LIST OF BOOKS:

1 - CONSTITUTION OF PAKISTAN, 1973 

2- SERVICES LAWS BOOKS 
3 - ANY OTEIER CASE LAW AS PER N13ED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

/2022APPEAL NO.

SPECIAL EDUCATION DEPTT:VSSAAD ULLAH KHAN

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

M ^
MIR ZAMAN SAFI,

Advocate
High Court, Peshawar

j
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BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt) 

Government of Pakistan 

Ministry of Social Welfare & Special Education

Islamabad the April, 2011
t

NOTIFICATION :

On reorganization of Federal Secretariat in pursuance of Constitution (Eighteenth 

Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the 

Ministry of Social Welfare & Special Education are transferred to the Social 
Welfare & Special Education Department Government of Khyber Pakh:unkhwa.

Special Education Centres for Mentally Retailed Children, D.I. KJian.
2. Special Education Centres for Hearing Impaired Children, Swat.
3. National Special Education Complex, Mardan,
4. Vocational Training Centres, for Disabled person, Mardan,
5 Special Education Centres for Visually Handicapped Children^ Kohat.
6. National Special Education Complex (PHC, MRC, VHC & HIC) Peshawar.
7. Hostel Facilities National Special Education Complex, Peshawar.
8. Vocational Training Centres for Disabled Person Peshawar.

Special Education Centre for Visually Handicapped Children, Charsadda..
10.Special Education Centre for physical handicapped Children, Abbottabad.

:
1.

I
1

9.

! \, (Muhammad Altaf) 

Section Officer (Admin)
!,

! : /
I

J.

1
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'Mf). Jiifhiincnt Slirx-l

• 111 the I'cdcnil Service Tribunal,.Islamnlv.ul
- .: Ap,,c»ls lo 57;?: 7S7 Ui 773. Ky4 lo1 S. 9 1 8--^^ 9 lo ,

943 998 to!945, 1108 to 1179. 1224 to 124j, 1 _65 to 1325, .t.327 
-- Ut'2150. 2;552 :io 2.368<'c2368*A, 2.369 10 2'WI.3, 2446 lo 2484 v't

24S7 10 2501.2508 lo 2520(R)CS/2016 wUh M.PS.

X'

fi

■ i' .f

1

Nu.sr:»('I'nliiV tincl otlicr.s 

Vensn.s

Secretary. C:iint:U-A«lniiuiiTral!6ii A ncvelop.ueiit Divis.ox., 
I'iiiancc Division and ACPl^, Islamabad.Sccrctai;y,

V
Dale of Institution : 04 .04.2016, etc.

: 17.07.20’17Date oflicaring 
Date of Judgment : 18.07.2017

Syed RaPique Hussain Shalt, and 
Syed Muhammad Hamid, Members;

Mr. Muhammad Anwar Mughal. Advocate for the 
appellants.

' Syed iiii-C'Musnain ICazmi. . , . •
General for the respondents with M/s Arshad Anmnv.

. . Lv.slani Director. CA ^ DD. Naveed Akhtcr. uWliOb 
Ornecr. Finance Division. Azltar Nadeem Avvp.

•, A.s.si.slanl Accd<inl.s Officer and rvUiliammad Jabbar, ^
Senior Auditor. AGI’ls. as D.Rs.

. .fiinGMK.NT "

Before; I
Present:

A.ssislanl Attorney

U

I
■i:

cvirn KAFrOTll-: IIU.SSAIN .SMAII. MEIVinF.K> V/illi llti.s Judgment 
shall decide the above titled appeals. The. hicls giving rise to the prx^ent ^ 

that the Prime Minister of Pakistan approved payment of H^Kh
Sc. vicc'i in llio year 2012

o

i .-Iwe i

appeals arc
Allowance (o the instiluliott, p,ovldu.6.Hct.lU.

notir.calion No.2(l3JR*2/20l 1-777 cjalod
, basic pay of

ihc Finance Division issuedand
06.02.2012 for grant of Health Allowance, equal to one. i
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PIMS, Fetot Oovt. Polyetioie, CDA. ICT. Ih.klo,:... Rollwey* f"" H-

ntoteot Semece Hospital. Ishottahatl, ele. Lot it v.-..s <1 sconttoot^l 0 .
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' '#k« 565 lo 575CK)C^S/20|6, t:ic, wjili fvtJV^

V ...u ::5,O-0,r.:Tac..cc,v,;.ry. C;.pf.al AcInu„i.,nuioh 

n.v.sioi, (CA*J3I)} vide Ictic-.ljuca G6.0S.no J 2
^ .ro 2

«'t Dcvciopnicnl 
iillowcil l-Iunitli Allowance 

General ol'.Speei.:l l•.ll^leacioll (GGSII) luul
.1.C A.CMt.J»la„„b.d

vn... rr..... 01..,I..-;,,,.'.. ,,i:„;,vi„„„s,iv..    *erc.,„v
CA,,iDI3 ,1,0 c.„p,„,.oo:, ol'OCSE .,sl,a,i„£,,l,c ,„a,.cr ,vl,l. hi,,, whi
v„Jo ICcr d:„o.l iJ.OX.W,:, .„„„vc,,,
Of 16 insUUil.nns or pG.Si: aiul allicd cducaiion 
funcuons and ilic scvyKcs being. rendered 

Sendees to the disabled

I j»ei.>«Tnnel or Diicelniale Sv-
:v

cemre.s, etc. in view of
by tliciti in providing Heallli 

and .spcciaJ eliildren wiili eriect iVonv OJ.01.2012 
and tbc AGPR accordingly .started paying the .said allowance lo them 'tIic 

^ AG1>R vide letter dated 0S;0S.20M inlortned the Director Gcnernl. DOSE 
that Finance Divi.sion had not provided bndgcl.alloeaiion Ibr ih

V

e year 20 M-
2015 for the said Allowance., Ivcncc. ihe payment of satd A.llowancc be 

Mopped by .submittinp Ihc computer chnnpc.s ihroupli conecr.icd DDOs. 
iJut,5cquently the Finance Division alloeated budget Ibr the said Allowance 

bui the CA&DP.iiarkcd the budget.and later on allocated the same to some '' 

other organizatron. Ucing aggrieved orsiopp.-.gc of llie said Allowance vidi 
letter dated 05.0S.20I4 the anbclctlcmploycc.s nicd Writ I’ctilioT 
No.3.784/2014. 3a58/-20l4 and 4007/201.1 which were di.sposc.r of by th : 
Ilon-hlc lsla.n.-,bacl High Coon. I.sl:imabad vide urtlcr diitcd I7,0y.20l5 hi • 
ihc following manner:-

XXX XXX • • XXX
“4. In the light of (he above, the instant petition 
alongw'ith (he connected petitions arc converted into 
representations deemed to be pending before ihe learned
Secretary CADD. The Ictirncd Secretary CADD shall 
afford an opportunity of hearing to an authorized 
representative of the petitioners and, thercaOcr p;tss a 
speaking order. It is c.xpectccl that the .Scerctarj' slialJ, 
inter alia, (B.kc into consideration:

.ra) the afndavii dated 26.3.2015 nicci by thc Scerciary
Fiaaiicc. during the,proceedings before (his Cpuri;

b) ll;c hid that in some ca.scs the Heallli Allowance
was p.iiil to Ihc employees by the AGl’R patsuant 
to tf.eappmval given hy the C.'XDD: I

e; The request m.ule by aiul on behalf o,'" the 
petitiohew llml in the circumstances recovery of 
the Health Allowance would cau.vc immense 
hardship:, ami

d) Tlic fact that the petitioners arc employees of 
rv-.rj-.-no.T'yj-'JX dirferciil dcpartiiinil!; aiul cntiii-s , iindor Ihc
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jcp:.r.mc«l or cnlily separately. .
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lliO. icf-t'n! inttl '.»'’I’'’‘''’"''L' **"■’ 
of Utc

M-i.03.201.6 p;..s.sccl die order doled 
r dated 13.03.2016

:nie
opporlu(jiiy of lieariitLi “>
nclilioocrs (tKiiv appelltmls)

declared llie CA&DD’s letter
on

2l.0i3.20l6 and 55;cs iiiilawfiil, aiiainsl 
the said

\
HcaUl. Allowance .10 the DU.'ilv caoloyooa

dirocicd lUc AOl’R .lo i'oeovet pallowlnu
Ihc rules, void ab initio and 
Allowance from their salaries in easy installments ...

U.1. .aa.d,op, *= appcllaals OlOd U.c laslua, appeaU

t:;;Kf

; t-^h
2.
the followine prayer: -

. appellant being personnel, the said
covered 6 ^y rcspbndetV. No. I
order dated ^ i,y declared that die action

, ihcrclbrc. bo «‘=‘ pi' dlawinB die r. ,dd allowaii^
of .r .-...'in ihc salaries cf appellants, is
.nnd recovery principles of locus
malandc, >n=Bal. Vio al^c « arbitrary,
pocnilenliac. arc entitled to receive
[r* tor.r«rH V..^ acca. .v,d.d.aw„
stopped from payntcnl."

r
\

r

. t-

I
!

die
,aan.cd douaac, To. appaHaa. ,
Padc.. .-naaaM .Sarvaa,,

Llb^d^yTcdcrai Government for its employcc-s. I irtbcr , 

dial finaiiciul directive contained m

3.
appellants being 
Constitution of ibc 
Section 2 (b) °

'I

.1
O.Nl. i 

and 4loarly-j 

all healUi person lel j in ; 
;■ but 'despite li e said ;:

Ministry of Financeallowances pres.

stated
■No.203)^^'^°^^
slipvilaicil adnii.ssibildy

of Federal Oovcrnnicnl

unambiguous a
dated 06.02.2012
i,Y of llc:‘lll' Allowance to

•„v 1.1FS Selietne

was
' ■

i of ,lhc ideprivedcnipioyihcni
nnlineaiion

wereir,vision, die appellants i ■1

of die l-inanee

• 1

.-

I

\
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'f
1'^. 

villi M.^hX;.

•'
;
I

ir^‘?
. ^.*

!
4 • •-‘ios lo 5T.HK)C.S/;.0lf.. cig. V

?Vo!w^—°‘''"''“-‘'“''^™ I..O,.20,«

,_ , ”-<WS/20l3. n7(, ,„ u.„. IIS./ ,„
.<05(K)CS/2d-|6 .n„d priycii ror II,.

■■■i:'

Sfi? In
L f25I(k;CSV2015 & 381 u,

counsel• S''”ic rclic/T Tlic Icnnicd
'■'■'"“'"'"'I*' •■■''“=•' ■-.:»po,Klc,.,;Fi„,,„ec Division

blnwiny hot
•s. on tlic one rnnnl. it had ad.nitiud ilie ch.i

^v^.s
•met cold in the snnic lireaiii; 

Ihe .ippclicnis ir. in of
pnra d i:;’ i-joir, , , '^"onnerus likd in ,1,;.

Islainahad Higli Coun. Islamabad \vlulc.

the same claim vide oi
O'! the other liaiid, they declined

^ "hdrawn .inilnicrnll,.. i„
learned comixcl for the

■v.?^

t

. V
justice. Tlio

'C appellant lastly argued that impugned orders
.void .ab initio, coram-iu.n-judicc' and liaving

withdrawal / stoppage ul'..idary amounied i.. 
be awarded wiihom adnpliiij.. i|,c <liic\

Government Xervants dinie'ency and qisciplii.e) Rules. 1973

were
no sanciiiy of law 

l>iinishmeni wliieli could not
as

liroecss ol law. prnvidcd under (lie

1A. llic .aijpcals
that tlic said .illow.nncc wji.s uoi

rc.sislccl by llie respondents, it i\verc
'vas slated

I'dmi.ssilde lo tlic .appcllaius as they did n 
under the :>c:lnhion of heahh pc,sonnel because health personnel ..

a person who held a post in any institute or organization dcUvcrin;; service;
in the Ijcahh sector and included in SchcduIc-1. It was further submitted lha 
the Health Allowance was .alloxvcd provisionally to the appellant, by Uk 

AGPR on the basis of CADO Division's letter dated .b.OSiUO 12 but 

subsequently that Division sent a rcrcrcncc to the Finance Divi.sio.: 
ill! concurrence for admissibility orHcallh .Allowance which regretted the 

same on 14.03.2013 on .the ground that they were involved.in the process 
of education, training and rel,abilitation of di.sabied children and person.^ 
wiilj ili.sabililieS and, hence, could not bo declared a;

I Tm.mcai

1J to seek ;
i

i

a.s hcnllh p'.;r..;onncl to 
on 13.03.2013 in itsbecome entitled for the said allowance. Tlie CADD 

commiinic.uion to AGPR convc'jxd s.anclioii of the Hcaltli Allowance lo 
DGSE employees without cii.-.currcncc of the Finance 

AGPR m.ndc .provisional paymbnt' to the appellants.

.subsequently (lisconlimicd after vcrillcaiion of eniillcmcnl in order lo 

prevent the misuse of this allowance by non-chliilcd personneh It w.ns 

submitted by respondent Np.2 ihaf health allow.'incc w.as granted with the

. i

i
i1

Division j and the 
xvhich was

: d-i !•M

i
. t , -.

1- :

I-

, ;VTfn-;'-T!7rr'
. //'A—

.■j

/>. .1-
1

1
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m5 - >• 563 to.573fK)C.S/2Jlu^ clc. wiHi!

approval o«-the I'limc Minister, tluoiigh a summary, spec!llcally moved for
- . three federal Government Mos|>iluls i.c. Pakistan Instiimc of Medical , '

Sciences; iJ.G. PoJyeli<iid ami Malional lhslitiiict^ri^chabililaiion Mcdicihc.
V - -Hie Oirccioniie Cicncral of Special Edvicatioi

-.i

:)n & Social Welfare, lieinn 
ediicatioitaf body, dealt wiih ’ ihe-;proccss of education, iralnins and

childrai nnd pcr50hs.\yith disabiliUcs-Which was ^
- ctirriedouiljyaLmuh^^^

;in

team ihdtidine teachers, profcssion.nl.';.
;doetor.s. adn»ini;itr!itor.s„ ministerial anil .siipjmrlive / aneilhny .slalTdid not 
fall within djc ambit of health organization and could not be dccl.nrcd n« 
•hcitlUj personnel’ u. get the :;aid allowance, -rhe respondent NU;3 i.e. 
AGPR in its parawisc comments submitted that the identical eases tilled Dr.
Farkh F. L'odhi, etc.’ vs Secretary Finance were still pending befarc the
Hon'blc Supreme Conn of Pakisun.. ^

m■:: I

It

5, We heard. Ulc learned counsel ifor Utc partibs and perused Uie .
■ ...record.

\
'r

The hcahjj tillowancc ctjuai to one basic pay oFrunning salaiy 

was granted to the health personnel in the cinidoymcnl of Fedetad 
Govci-nmcni. in lll'.S .Sclicmc. willi cliccl iVoni 01.01.2012. It wa.s mndo:

6. 1^1

madmissible.to non-clinidarcadrcs. In reply to a query raised by AGPK vide ■ 
.letter No,TM/.IS-64./CSHP/HPS/2011-12/1W 12.03.2012.

r• •• . 1
thc„..

...Reeulalions Wing of tlic Finance Divksion vide U:0. .Np.l'.2(13)R-2/2012- " 
172 dated 27.03.2012 lumishcd dcHnition of the health pcrsonricl by shnling 
that 'hcaltll personnel' meant a persons .who held a post in any institute or 

organization delivering scrvicc.s in the. health sector and included in

, r,

I
f

ii
I

I
Schcdulc-I, but did not include person who was on deputation to the 

Federal Govenimcnl froth any Province or other authority and who 

contract, or on work charged b.asis or who was paid from contingencies. 
The appellants arc neither tlcpumiionisis from any Province or otlicr 

. authority nor have been, engaged on contract ;,or. on work'charged , basis. 
They arc also not being paid from contingencies. On the contrary, they are 
civil servants under, .section 2 (b) of the Civil Servants Act, 1973 and tire, • 
delivering services to the disabled children persons. Tlic bcncficihrics / 
appellants comprised of Acudemiu and Administrative Cadres. According 
to the definition furnished by the Finance Division vide their u.o. dated 
27.03.2012 die appellants arc entitled to.hcnllh allowance. In pams-O & 7 ' 
under Facts of parawisc comments filed before the Hon’bic Islaniabad Migli

mEsiEB- : "

;-.vwas on i

!

•' ' I:'-'
I

’T!
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•.
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■ '. ^ji- ■■& -..^•rr-tn 0•^»■2- ISWi^’’•.-

a 565 to 57.1(R)C.S/2016, cic. wUI, Nl.l-s. \•>

.^un: „r Sccn:.,o. i„ w. i. l.ci.l™.

! °° °f;' OCR., 00 ,„Nnou
. - PA for Dcsn Cor n„,„ci„| ).„„r ;0|.|.|5’. I,.,w.vw. Ui-A ,cr,„;c,l ,„
endorse ilio NIS / ROs ;>iul rorccruHy dcdliclcd 
million of HPA, Icavins Rs.7.458 
■;»pj>cllnms) i.c.

;ni .unoum of Rs,92.542 
million for the, petitibner.-i (now

underunder the cntcria of cntiiicmcnl of HPA. 
understandinB. D.O. letter, dated 
Organizaiion to AGPR f«

ins per DFA (CADD)
09.05.2014 'vas issued by FA’s

or stoppage of.HPA to non-cntiUcd employees and
•t -as duty of AGPR to take aetion on the said letter and decide 
cni.ilcmcnt. It w.-,., pr.-iycd tl,.M the pctltjon was an 
CADD «5i DGSIi. therefore.

v
%■

.an administrative i.ssiie witlr 
il.e l-in;...ee Oivision he excludctr H-om the list 

. 'uw come VP >>>ith diricrcni
I. » nn. allo.v„l I.. n„,„,„„o n„., «p„.l.n,c, Nn Inijical reply l..n, 

been nubnn.uid by U,c re..p„„de„u ftr depriving (he nppciinnhs of (heir 

legitimate rigliis. A large number of employe 
.cimil.irJy placed.

41br rcspondcints. Now tlie
f.tii .
I.

cs of ilie Federal Governmeni.
. J. .VC gctling the s.nid tulvamagc. Why. llicn, ihc .appcll.inLs . 

be deprived. ,.s not dear r«.m what has been Written in the comimmts before 

the Ilon-bic Islamabad High Court. Isla.nabad and the Federal Service 
Tribunal.'TIns seems

iiv

• !
1

to be discriminatory treaUnent offending Article 4 &
25 of the Constitution Pf Islamic Republic of Pakistan. 1973. Furtlicr. the 
appellants have been directed by respondent No.I to. refund the paid 

amount which is against the principle of locus pocnilenliac because the . 
Mou-blc Suprcme Court of Pakistah lias^consislcnlly held that ihe bcuchl 

once sranted and acted upon created a vested right which could 
withdrawn unilaterally, in vipLition of natural justice, 
laxv

?

I

!•
not be

:•
It is .in established

that benents received by a civil .servant, even under erroneous order' 
passed by thc^ompctciil authority without any limit on the p^iri of civil 

scivnnl coKild nol be recovered
I

even ;J (he beneficial order was 
subsequently wiilidrawn or reeiined^'Wc arc Ruiinod to take this

the light of the judgment of i rnn-blc .Supreme Court of Pakistan rcpoilcd in 

PLD 1992 SC 207. Hence, to tliis extent, the impugned orders 

legally sustainable and liable to.be set aside.

view in .
I

1

“!•

I**' ;arc not
\i-

.5 -

^ We would like to make an emphasis on the judgments of the
Tribunal in Appeals No.224(R)CS/20I5 and 351 to 403CR)CS/2016

- . AlIESXI^a '' ■

7. i ■ ;•
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;.. .•.-.•i-itl--'-■•' :
/ .-.o.-i u- ?.7.nuji i;/.:ui(*. CIO. with iM.i's.>

I

;••••rclatinii lo l-lcaltli.(
05 10 *’015 and 14.12.:U1(' ••'li'^i-in il>c coiuiovcr.sy

already bee, .csolvcd. When confroiucd will, ihc said lacl.
lad. As Slid,, ihc aclion of llic

;
J

.•\llowanCC hasI,

have railed lo deny ihcIhc fcsponiicins
in the liiihl of lUc aibrcmcnlioiicd •ii--respondcnl.s apjiears lo be incoiisisiemr

: Ar.icie 25 of ihc Consliiulioh whid, guaranlcM Jjudgments on account ol
, of law for cvei7 citizen. To ensureociual lights nul equal pioieclion

Ic of consistency must be applied while cqnsiderine the ease
vide ii.s juilc.ineiii lu the

uniformity, ru
»il' IhO

ease

I

( '««tH IHi.- iu.m’i.u- ai..n

reported as 1996 SCMR 11S5 lias already held that "rule ol good 
den,and> that the benefits of the said decision be extended to 

other civil servants also, who may not he parties to the litigation, instead of/
.1:agovernance V•1

U
• 1or any other legal foruna. Hcficc;

the same analogy / i'

; •:!pelling them to approach the Trib^^nal 
the claim of the appcllahls is required to be decided 
principle as framed in .He eases orDr>am.kl. Fto Lodhi and others by Ute 

Tribunal vide its judgment dated P5.1lj.20l 5, 11.01.2016 and M.12.201f. .

Foregoing, in view and Ipllowing the rule of eonsistency, tlie ^ 
•’1.03.21)10 ami 25.03.2016 arc set aside ^vjth j

l!: *.•com ■i

on
• ilk--1

•tir
• ••

; .s.
impugned orders dated 2

continue the I-Icallh Allowlince already 
fund till deduction mtidi; in

\direction to the respondents lo ( 
granted lo the appellants slucc 2012. and to re 
compliance with the ImpugnAl orders whhin a period of one immth Ihm,

r u.ip. jo.lr.mcui i.. .vceive.l iu their ..mec. .Since llu- nuun •
appeals have been accepted. Misc. fciiiiuns are also accepted.

•: .

the iUiic iIk* vopy i
•i • .*

i.

ppiy all the tilled appeals inulali.s iniilaiulis.Jiiilgiiiciil to a

There shall be no order as to costs. 

Parties shall be informed accordingly.
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BETTER COPY

05 10 2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 
- the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent in the light of the aforementioned 

judgments on Account of Article 25 of the Constitution which guarantees 

equal rights and equal protection of law for every citizen. To ensure 

of consistency must be applied while considering the case ol 
the appellants. Since the Hon’ble Apex Court vide its judgment in the case 
reported as ’ 1996 SCMR 1185 has already held that “rule of good 

governance demands that the benefits of the said decision be extended to 

-ofiier civil sen-ants also, who may not be parties to the litigation, instead of 

compelling them to approach the tribunal of any other legal forum. Hence, 
the claim of the appellants is required to be decided^ on the same 

analogy/principle as framed in the cases of Dr. Farrukh F^iz Lodhi an 
others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and

14.12.2016.

!
i

uniformity, mle

Forgoing in view and following the rule of consistency, the impugned orders

"d ■"» t..» «

^ their office,. Since the mam appeal have be

8.

this judgment is received in
pted Misc. Petition are also accepted.acce

Judgment to apply all the titled mutatis mutandis. 
There shall be no order as to costs.
Parties shall be informed accordingly.

9.
10.
11.i

» <■* T-'--

m ‘tslamabad
'18.07.2017
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i!.!r^ ' li
•Muhammad Attique ur Rehman I(in, C.A.811/2016) ■

...Respondents(s)

Mr. Sajid Ilyas Bhatti, DAG'
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. 
Mr. Sajid .Javed, Asstt. Legal Fin. 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi .

;!etc.
lii; E
r.
i;

• kFor the Appellant(s) 
(In all cases)

li!-
ti

[ >i;
i, I

5

i' For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC

Mr. Muhammad Makhdoom Ali 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohmand, ASC

s. !•:
a

I

(inC.A.216/16).

Amicus Curiae:
i;

:.l
;l17.01.2018.Date of Hearing ■i
I'
t

JUDGMENT 1- ■
il1
il.i:

UMAR ATA BANDIAL. J.— By leave of this Court 

granted on. 23.02.2016, -01.4.2016 and 12.12.2017 in the 

several connected appeals before us, the appeUant Federal 

Government chaUenges the judgments delivered on common 

questions of fact and law by the learned Federal' Service Tribunal ■. 

05.10.2015, 11.01.2016 and 18.07.2017. The judgments

ii
li

r; j;
• I

4

!-i; ■ !:
ii-

■:ii

; v.
!•>
i;:ion
i-..

5impugned in the connected appeals declare the respondent 

different institutions functioning under theemployees of

Directorate General of Special Education (“DGSE”) to be entitled ii)i
Lr
i'.

of Health Allowance granted by the Federal 

Office Memoranda dated 04.02.2012 and

:: i-to payment 

Government vide its 

06.2.2012. These Memoranda are issued by the Finance Division

i'

r

ii
lii'

■■ !•

HJ

(Regulations Wing) Government of Pakistan pursuant to ,

the Prime Minister tmder the Rules of

::

approval^granted by 

Business, 1973. It would be useful to reproduce the two i ;i5!I
- ■ ii

■

r
i

I
i,if'l '::

SenicifCo ^ ih
iiiisU'-

lg22S3S5S335SSBailHr
i
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1. t

' memoranda containing the terms and conditions for the grant of I;--!3 is
4 ?!ij;Health Allowance to eligible persons: i

•Government of Pakistan 
' Finance Di’/ision 

(Regulations Wing)

i!
i!!
i:
i

Isiamabad, the 04^*' Feb,2012F.No.2(13)R-2/2011 i:
i!iiOFFICE MF.MDRANPUM

OR A NT OF ADHOC AT.T.OWANCE EQUAL TO 
^T^TTT oAgrr- PAV AT THE INITIAL OF THE. 
SCALE TO THE HEALTH PERSONNEL IN BPS. .

t

' ISubject: I
■;!

SCHEME.

the undersigned is directed to say that &e

i;
{;sj

f ;;I- IP
■ iP■ ii . .i;iii

■ ireffect from January^ 
existing pay/allowances in BPS Scheme.
, Th»Di™on-.OMt.c.2|13|R-2/2011.g8d.»dl7«
Nwember, 2011 n..y be Meted ae w.thdtaea. w.e.t. 26.12.2011.

!

;!
idsd/- •

(M. Munir Sadiq) 
Deputy Secretary (R-I)”

ii.

Pi“Government of Pakistan .
Finance Division 

(Regulations Wing)

Islamabad, the ObU* February,2012 

oFFtcE memorandum

rorSONNEL in BPS SCHEME^

■;

i:

F.No.2(13)R-2/2011-777 !

|i
Subject:

.
i

:5„, r-fS « 2m2 SISTbeel’ScSS wS,
No.F.2(13)R-2/201 1, dated 4 2.2012 jLyi.-hnsic .nav of masing 
Federal Government J? herso^el in the
Ralarv ns Health—Allowanc—_— ._ opo crSieme with effect
ejaploymenl of Ted^ be fci edditlon to theit exiating

SrcerPiTPs «. Also
continue.

t:

?
II

■ !?/
!i'
B! ii:
iir Sd/-

(Manzoor Ali IChan) .
Sr. Joint Secretary (Regulanons)

i:
p:

I(emphasis supplied)
"i
b; ■General has contendedLearned Deputy Attorney

that the Health Allowance ranted by the Federal Government is 

available to health personnel in the employment of the Fedeml 

Government in the BPS scheme at three hospitals established in , ^

i2. fiii
Si

IEi,•p

ii
1®
tiiii

OI IiIiSenior Court 
SiiDreme Court ot PaKr-.:.uJ

I C.ni sii:
liis
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\'S.-

C
■I

■, ■' Islamabad, namely, Pakistan Institute of Medical

(“PIMS”); Federal Government Polyclinic (“FGP”) and National 

Institution of RehabiHtation Medicines (“NIRM”). The employees 

at these hospitals do not have a career structure in place after 

the Career Structure for Health Personnel Scheme Ordinance,' 

20ri"(f^rdman'ce”j lapsed on 26.1.2011. The Health Allowance

• :
Sciences

'i r'!'
i!

I:ii

i;
i
(■

i

II
. y

ii,
ii;
iiiwas accordingly granted by the Federal Government as a form of

clear from the two merhoranda dated

■ii■ii
;ii.r

compensation. It is 

04.2.2012 and 06.2.2012 reproduced above that the Health ii■ii I!3'hegranted to “health personnel”. However, illAllowance is
composition of the category of employees that are,eUgible for the

provided therein. The respondents who

:ii,
:

f
are ii ■

benefit has not been t
1Punrepresented by counsel. In

are affected by
several hundred in number are 

view of the
r

fact that a-large number of employees

Court has sought assistance ■from 

Sr. ASC and Mr. Sikandar

1i
■■i

i!

the instant controversy, the 

Mr. Muhammad Makhdoom AU Khan

ll

■ !i. ; i"
» ii

- i:curiae in the matter. 

, ASC made able submissions

•1

Mohmand, ASC as amicusBashir >•

Bashir MohmandMr. Sikandar ifacts and.highlighted important

„c„rd which simplified- the controversy

ICo'urt that ?before the 

documents 

appreciably.

on %
SiaiIi

Office Memorandum dated 

Wing) clarifies 

above mentidned 

to that expression m 

refers to the 

which specifies the ^

I iia-that an 

Division (Regulations

iIt transpires iiii
^ ■ 3. r-

IFinance27.03.2012 by the 

that.the term

^1
■•health personnel” used in the 2 Is!Ii;!

the meaning givenmemoranda bears

2(b) of the Ordinance

j!I Si;
^ ■This definition i

Section
the Ordinance

health personnel. A perusal of

i
of Schedule-I to

who quMify as 

r shows that five categories

contents ■5

JA i
r- ■

semce providers C.
of-service providers are .

a
Schedtile-I ii;I

il^i. la

■t
:■ 'jT :i.

■

i-" ■ <^i;;renie court 0 J;
.5



c
i iiiuclassified as healt±i personnel, namely: Doctors, Allied, Nurses,. 

Paramedics and Support. The sendees specified ' under the 

categories of Paramedics ' and Support include Teachers, 

Audiovisual. Operators, Technicians, Librarians, etc. . ■

The administrative Ministry for the health 

institutions of the Federal Government at Islamabad is the

'
i

I
tc

. iJ
11

I
B

4. !«•

I
;

■ :

Ministry of Capital Administration and Development Division 

an admitted fact that vide order dated

! i!

(“CADD”). It is ■

I
13.03.2013 the Ministry of CADD granted the Health Allowance 

employees of the DGSE and its allied special education

for the Disabled

. \
to the ■!

icenters/ institutions including National Trust

tional CouncU for RehabHitation of Disabled

thereby

(:
i;
j:

(“NTD”) and the Na

(“NCRDP”). The respondents

of the said grant and were, paid 

™th effect from 01,1.2012 until

?were iiPersons

acknowledged as beneficiaries c 

Health Allowance

I s
ii

■i;
I

5I the Ii
■ 27.10.2014, when the Finance Division infonned the Accountant i

I(“AGPR”) that only health personnel
!:General Pakistan. Revenue

working in Federal Government
i [■;

hospitals and clinics were 

The AGPR

?!
Iii

I.1the Healtri Allowance. 'ireceivequalified to ri

stop payment of the 

budget allocation for the 

financial year 2014-15.

instructed the DGSE to 

to its employees as no

ii ?!correspondingly in a

said allowance

said emoluthent had been made in the

The discontinuation of their Health Allowance

il: ii;>;
i;>- was n 11

5. i!

of the respondents.
taken to the Islamabad High Court by some

1“. d High Court referred the 

a speaking order

i .
1Vide order dated 17.9,2015 the learne

CADD for passing
;;

I
dispute to the Secretary

Elofrecovery of past payments

of DGSE and
; and tiU then restrained iSATit fi;-thereon;

from the affected employeesthe Health Allowance

1 heard the parties and by iiiThe Secretary CADD ii;iiIallied centers

Kii
iii'Si':!Co

ii:i'Sf

senior
Supreme Cous^F''

. islamgbeo
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li
i;' order-: dated 21.3.2016 rejected the entitlement of, the 

respondents to receive the said allov/ance. The principal ground 

of his decision is that employees of the DGSE were engaged in 

the process of education, training, and rehabmtation of disabled 

children and therefore did not fall within the ambit of a health

i!

i? .!■

:| •
‘A
li!
li
h ■

' I

^ .

;i ■

Iorganization. The respondents successfuQy chaUenged the said, ^

Federal Service Tribunal which has, li
order before the learned

by the impugned judgment dated 18.07.2017 declared

the grant of Health
inter alia, 

that the respondents

. i

^1entitled toare
1
ii 111 ;!Allowance.

■General has contended i|

' ^e£•hed Deputy Attorney
6.

Ordinance that had provided a career

aramedics working in
1that after the lapse of the !;

^3
etruct^e for, the doctors, nurses and p 

PIMS, FGP and NIRM, the Health Allowance

1
5 illgranted by the 

said health

ii! ■ .was 5>Ii

to thecompensation
Federal Government as 

personnel.

contemporaneous

Ianyshow Iiunable to il ■however.i IHe was.
I-of CADD or 1direction issued by the Ministiy

striated the grant of the Health
■ 5

j
s;

that resthe Ministry of Finance 

to the

!i
three hospitals ■ ;i

of the

, the definition of health
claimed employees i:.!

iAllowance
. As already noted above 

the . Ministry
speciGed by him 

personnel provided in

5 • iiOfficeof Finance
41and thereforewide in scopedated 27.3.2012 isI# Memorandum

unhelpful to his plea.

,We have
of “health .tthe definition ilexamined I7.

-b)-heslth

Government from any Province

I5
ISt

i
AlTr ■'HO Ii!ii

I ■Iti)
i;i? .oi other authority: ili?

IiU Isi il;

i
.as:;:

icitSenior .Court Acs
Supreme Court or re

. isiafnsbaci
ii
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contract, or on workii) a person who is employed on 
charged basis or who is paid from contingencies.”

It is noted that tHe; foregoing deflnition of health

institute or
i8. I- holding posts in any 

deUvering semoes in the health sector that

. Learned Deputy

personnel covers persons 

organi2:ation who are 

included in

■!

1

Schedule-! to the Ordinance
are

distinguish the respondents iiPGeneral was unable to I■IAttorney
dose and allied institutions/centers, 1who are employees of the I 1; illi;;and support staffNCRDP and NTD, from the paramedic an ;i ■' iii:!•health personnel accordmg to

that qualify as Rpositions t'?,
!denied by the appellant. It is not c riSchedule-I.to the Ordinance I ii

iii• • ond rehabilitation of disabled persons 
that education, traming .and rehabUitau

B'd IIdie health sector. These services fall

and therefore

f;
iiservices provided in i;are ;5.

of Schedule-I to the Ordinance iiwithin tlie terms 

the providers thereof qualify as
Accordingly, not only do the respondents

I
health personnel. P'

■ ?! •
il
!fall within

9. t:
who are, in terms of Finance, Division 

and 27.3.2012, eligible for grant of
iithe categoiy of persons wn
r;

Memoranda dated 06.2.2012

Health Allowance but

I -i «:
their entitlement has in fact been ii Pi

the
admitted by both the Ministry of CADD and Ministry of Fmmce.

la this respect the aforementioned ietter dated 13.3..013 issued 

dre Ministry of CADD is referred. Also the affidavit of the

Government of PaMstan filed m the 

to that Court’s order dated

i"!

i
■ ?;!i

iiiP;
iiii;;
i;! ■by ? ii;•; [iii)| iiipliSecretary 

Islamabad High Court pursuant
?

I :i. 4007 of 2014, specifically I
I
i

20.3.2015 passed in Writ Petition No
vide^^^

mroved by the Prime Minister
records that the proposal appr

dated 25.1.2012 did not restrict admissibility of the 

the personnel of the three ' hospitals

I'Summary 

Health Allowance to 

(identified by

I-si
the Financelearned DAG). For that reasonthe

i
■ ii

—TP i‘Ji.i r.i-
■iap.>• g;
1%:senior Coi;r:4s|m'

Sisprsrnev'^, \
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5
Memoranda dated 04.2.2012 aiid ,6.2.2012 made the 

available to all health personnel employed by the /

(I
Division

* 7P riallowance

Federal Government in the.BPS Scheme;

result, the said allowance was paid, to the

SI
?!
j;

!!A3 a10. ■

personnel of the DGSE and its allied institutions until 

27.10.2014 when the Finance Division instructed the AGPR to

allowance to employees of Federal

health ; ?!
iil
S
fi
iIconfine the grant of the 

Government hospitals and clinics. This instruction represents s
'i

merely a change of opinion which is not occasioned by an

of eligibility for the Health Allowance. 

Memoranda dated 04.2.2012, 06.2.2012 and

•l!

I- ■amendment in the terms
i:

Therefore, as the 

27.3.2012 issued by the Finance Division, Government of

• ' i;
■il

their original terms, there is no 

to the entitlement of

Pakistan still hold the field in 

merit in the objection by the learned DAG 

the respondents to claim and receive the Health Allowance.

daiy and also tenuous argument, learned

il
.1

As a secon11.
Deputy Attorney General contended that the Health Allowance is

statutory backing .

[fi
1

granted under^. executive fiat without any

can be withdrawn by the Federal Government 1
therefore the same

time. That is clearly a flawed contention- It is admitted Iat any
t gSnt of the Health Allowance and the terms of eUgibility to

determined by the competent authority,

V

tlia S!(
I T&eive the same were 

Ministry of Finance in 

Federal Government. The 

still hold the field. These

Iin accordance with Rules of Business of the 

iginal terms, of the said lawful grant 

acted upon and payment of the 

has conferred a vested

Ion
.iii
£were

Health Allowance, to the respondents 

right upon them. In such circumstances 

by the rule of locus poenUentiae from unilaterally rescinding and

1^:'■S';?-.,, the executive is barred ‘‘M
il

. Reference is made iiliretrieving the benefit availed by its recipients Ik,iii

IiiT'arr-.-"

!i
liiiii
ililkHi1

iKii

ei
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i‘

through tlip- Secretary. Ministry of Finance, vs^to Pakistan, i!
i;

w^^pvatullah Farukhi (PLD 1969 SC 407) and 

Rngineer-in-Chief Brarip-h vs. Jalaluddin (PLD 1992 SC 

207). Therefore without a change of the terms of eligibility for

the prospective exclusion of the

iMuhammad
1;:

I
ii;:I

•the Health Allowance even 

, respondents from receipt of the benefit shall constitute arbitraiy
ii

I

and imlawful ,actibn. i
i

do not fmd any. error or ■3In the circumstances, we i12.
defect in the impugned judgments of the learned Federal Service 

Trib^al dated 05.10.2015, 11.1.2016 and 18.7.2017.

dismissed and the entitlement ii
Consequently, these appeals are

..of employees of the DOSE, allied institutions/centers, NCRDP

affirmed.

r
i

: . -I
the Health Allowance isand NTD to • receive ' ill
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Office of the
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone:091 9211250-53

Dated: 19.04.2018No^AD / Allowances/Corresp:/2017-18/422
To

I, The Branch Officer, .
Pay Roll-4 Section.

.mrp. nF .mDGMENT DATED 17.1.2018 PASSES 
IN r.TVIL appeals nos 1631-2112/2017.,216/2016^ ^

BY the supreme court of pakista^

.•i

>
i

Subject:
1

l' am. directed to enclose herewith a copy of A.O(TM) 

Allbwance/2017-T8/T38 dated
^■1.. .1I 05.04.2018 

for further compliance..

"2a:-No.TM(F)/T-40/Health
alongwith Honorable Supreme Court Judgment 

under intimation to AGPR Sub Office Peshawar accordingly.
■' %

Olf'FICBR (HAD)ACCOUN

.13
i. •«

■ 'i
•;

.1

M
■ -'f

-:k

' D:\My D«!«KnentVHAp Section\complaintregflrd.doc ,

- 0
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OEEICE..0F.THE

; Sub Office ,.
PESHAWAR

Ph No:(091-9211278), Fax No:091-9211301

fiTifaftiik^irA^ai>
■w-

Dated: 05 .04.2018TM(F)/T-4o7Health. Allow72017-18/ / -No.

To, ^/phe Accounts Officer (HAD),
^ Office of the Accountant General,

Khyber Pakhtunkhwa, Peshawar.t

sttp^F-ME court OF PAKISTAN^

,r

Subject:

General Palcistan Revenues, 
; along-with its

Please find enclosed herewith the Accountant
•TM/18-64/Circular/2017-18 Vol-B-III/589 dated ]2.0.'1.2018

Islamabad letter No- 
enclosures on the above subject.. 5

Tb= supreme court has .hade the employees of Direetor General Special , 

Education, its allied institutions/ Centers. NCRDP and NTD entitied for HeaW. Ailpwa..^ 

Hence the Director General- Special Education has been transferred to Provrnos under .
amendmenf and beconre a Efovinoial subject It is kindly requested to take the requisite aehr-n on • 

above noted subject judgment under intimation to this office for onward subn.rssron of

I

?■

the
compliance report before the court.

JFHCElCTlSr.ACCOUNTS 
2 AGPR Sub Office Peshawar , :

'\Copy./on,a.M,oAccm.n,s Officer (TIfiffice of,hAcccum^
G-8/4, Islamabad. /

AC^UPrrS OFFICER (TM) 
AGPR Sub Office Peshawar

i
I
il
5.

■t;

,1

i✓
■*i

•1

i
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./
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PESHAWAR HIGH COURT, PESHAWAR.

form ‘A’
FORM OF ORDER SHEET

ORDER OR PROCEEDINGS WITH SIUIna fURE OF 
jUDGE/jyDGES______________Date of Order 

or Proceedings 2
1 w p Nn;4l01-^>/^niS with Interim RetigL

Mr. Muhanunad Khursheed Khan, Advocate, 
counsel for the petitioners.

19,09.2018

Present:

Mr. Moeen-ud-Din Hamayun, AAG for the 

respondents.

ofthis Court dated 11.09.20:. 8,
\ •

failed to check the relevant 

about the

Despite direction

the Advocate General Office

i.e. respondent No.2 and apprise the Court

of the Impugned letter dated 03.06.2018; 

learned counsel for the petitioners produced

quarter

consequences

Today, the
another letter dated 14.09.2018, whereby the Director

welfare 68 special Education Department despite repeated

failed to provide the

Social

Officer hasreminders of Accounts
from«,uisi.e admissibility of health professional allowance ^

of budget through SAPand release

system under object head of health allowance

isobedieut attitude of the concerned offlcer

to bo dealt with under the contempt of

taking lenient view, the Secretary

Finance Department
is still awaited. 4^

The lethargic and diso- 

has exposed him liable

•v-"

Court laws, however. 

Finance Khyber - 

personally appear before

is directei toer Pakhtimkhwa, Peshawar/
/ the Court and explain his position.

EXAWHNER 
Peshawar High Court

■ IIlia
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2

V':- -To come up for hearing on 04.10.2018.i

I ‘t

Tnterim Relief^
I

date fixed. In the meanwhile, 

shall not be deducted from the
Notice for the 

Professional health allowance
{

petitioners.

iuDGE

•I
Dale nf Prcsendliiiii (l|■,\(;|'iil■:llilm.

No of ............. .S?...

Copying feo---
Tolal...............
Date of Prcpanjlion oLt.'oiyv.......
rtafLM)rr)eIivrrl ofCopf...
'•%-r«‘iv«'d By__ 1

P y

Z.A.
i5l7r. .* . J^~2rr.

......

y.

i

1

?

*Ayub* Hon’

[■
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(30'^iHRrJi\/i!7WT OF Kl-IYRER P AlCMTl.INKl-lWA 
ZAKAT, USHK, SOCIAL WELFARE, SPECIAL EDUCATION 

WOiViEN EiViPOWERiViENT DEPARTIViEN'l'

• S,

SUMMARY !ADR' PROVINCiAL CABINET

!
DRAWL O' F 'HFAI j:!:L_AI^WA,NCJ7 jllF:,_.EMFFS,. Oif
SPECIAL EDUCATION W

Subject;-
. t

WP.No.430/2ni3 NAZiEER SHAH-VS GOVERNMi-NT OF KI-iYBER; •
PAKHTUNKHVMA\

constitutional' amendment the. employees. ofBefore the '
' Directorate General of Special Edocation, Isiama&ad were aiiowed .ar-.d since 

ni.04.201i, after the 1S'" .amonrimont they were wc)rkin.;i rindei- il.c ,S,:,;rr.l,uy.

Soci.arWelr.nre'DepartniRnf. KEvher P.nkh!unk!Tvv.n. Tii! il-.'Si

s,.';e

IMIIC! liinCf'i:

AIiowaM';i:i viceai;D1.2012 the pelitioner were receiving Heaiih ProfessioiCdl
Islamabad Notification (Annex-!). ■Finance.Division (Regulation VYing)

V FedsraJ governn'ient and accorc.lin.gly

^ ,he petitioners filled a senrice appeal in Eederaf Service Tribunal, l,.lar,.a,„.K,. ,,,r,d 

the Federal, service Tribunal decided in favour of Ihe pel,doners

This allowance was stopped by

y-y
on 18.07.2017, 

(Annex-ll).

[■i:-

/, clooliilori ofThe FederaliGovern.nneht then challenge.d the jucgrnoiii /,,

Supreme Court of Pakistan bul .Iho apex court3.
Iho Federal Service Tribunal in the

; also decided infavourofthe petitio.ners(Annex-!II).
:

Federal Government to ProvincialAfter shifting the services from'
4. ■ V

Government of Khyber Rakhtunkhvva, the'employees of Special Education were

provisionally on 13.06.2018, the Accountant Otneer 

.General, Khyber .PakhtunkhvAa has written a

J i re cto r, S o cia 1..^ We I fa re

receiving the said allovva;nce 

.. .,(^:o4)y office of'.the Aqcounta
■ • letter to Deputy Commi^i'oner,

wAs"'I.
■'

Peshawar with a copy to

A, .. i end secretary, FinancJ pepe,-iment titat budget for the Health A.iowance has

uploaded to the SAP Compdler Syslem

Gcjcioral

nn Iho :

/

been allocated but the sarnie, has not been
lill date. Accountant Ofryer (PK-04) further clarified that the Accounlan 

Otlice has released the! payment {.Health Allowance) to- these employees

,„n„pat of Social Welfeke:Depar,.m.ent in compliance of the judgmonl ol S,,„-N-u,ne

CPU,,'of Pakistan dated 17:01.2018, provisionally a.nd subjeet to its adml.ssibliily

'./ I

!
-« (

I •

IX
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'r-
■vV" f-R DfiKHTUNKHWA .«" ^ '^^EC!AL education

EPARTF/iENT
government OF khyb.

^^'""■^kw'0Ml?EMFOWERMENTD
■ ■■

y
P P o V! N c I■ suwim^^.1:5-'U-^

„ ‘DRTVVLjLii—
c^pcr.lAL EDUOAii-TUY, Subject:-

T 0F:KI-1YBBRQ GOVERNj^iiXr.-A ,

EER SHAHJ^.430i20iiJX^WP.N.o__
PAKHTuSEii^ in case me released 

payrrrenl of Heaim
and that inpakhtunkhwa

SAP System
r- nrp neoartmeni Khyber 

from Finance _P ’> , a-
uplQsbed --

■ the

budget is not been
will be stopped pn SI,fed a writ petition• i • Allowance Education fiik

.1973' and' requeslod
Genomi, Kl’iybtT

■ of Special loremployees: o
Accordingly the of Pakistan,

r nf Accountant u
ne On 19.00.2.01" lO 'T 

, w,U petilidtt- mo nnITt 
in me suD)0t.i .,c,nnlly

Pakhlunkhwe lo l-' ..
%,unAhc couh ordoi-lh.

5. I constitution
article-igs of .the|

itioned letterbinder
suspension

1 :; menof the above
and for dontihuation

;lErnIpadment, Khyhor

--“^3‘lrXS-.Einr.oco
Tn«sha''lln^be deducted frorrr the P

i i ■"

inrr of Health
pakhiunkhwa 

sheet IS■ Older
cllmnted the

omplinnee
the court on

04.10.2018 and the .

,,,1 ihnr Ptoioubefore
liippoar 
Secretary. etitioners (Annex-Y)
honorable

Health Al'o'^
Peshawar Higb

liis office
this department

„ugh analyV.e ,

of Honorableordersvvitb the esled videin conip'ia'^^^ Department requ
10.2018 advising _ 

rtn.ent after Ibo

■ Finally,
■ '• ■

V' Finance 

B dated 01
istrative Depa 
l^ei- pakhtunkhwa

6. Secretary.. 
.4-2521/201.3

the* ■ peshaw.arCourt 
letter No-

SO(Lit)/F8)/3i
I '.the Adn'inis.

, Nhy'
(Anne' being 

Cbief Minister
summary

oroval.to
datedto move, a 

for the apf
7' ■peshawar"• Court thet ‘ of peshEivt/ar

PakhtunkhA'a
in^pleme^t Ih

allow

, order of mo
ested toorder i

pursuance tp:>^ ,
Chief Kf.n.st-r. .

,u iho potif.ono'o an
7.

the04.10.2018.

'Herilth 

court.

■Fi: Allowance

|y7
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GOVERNR/IENT OF KHYBER PAKHTUWKHWA 
2AKAT, USh'iRj SOCiAL WELFARE. SPECIAL EDUCATION 

&iWd to EiViPOWERlVlENT DEPARtMENT I
■ -A ■ I ;! ■■ ' . ■ • ■ . . ;

SUIVIMAR^/^IfOR PROVINCIAL CABINET

■i

ffi3
I >;-•

DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES OF ■ .Subject':-
SPECIAL EDUGATION

!
\YP.Mo.43'0/201 NAZEER SHAH VS GOVERNMELIT_p_P;KmLB^^^ 

. pa7-chtunkhwa1 .
.1'
i
r ‘!

On the observations of Finance Department the'departn'ienl o'l Snnml 

. Wnllriro responded and pi‘ovid|es, the requisite information. The Finance l.liopru liiiniil' 
Kliyhor PnkhliiriKliwa proposel.1 ■ that IIin 'subject case ijiay be placmd boloi'u IHe

with regard to the. approval ol. i.lu,' piopinaK.I

. ■ B,'

Provincial Cabinet for appropriate orders 
Hllowunce in lipbt of Court Decision aloiMwiih the issue of over-pavrbenl nml olhni- nHloU

u.-.

mailers (Annox-Vll).

The Chief Minister^ Khyber Pakhtunkhwa in Para-ZO of the,summary has. 
almiKly accorded approval to place the subject issue b<;lore ihe rneetinn ol rh'ovinoii:il 

Catiiiret for approval please.

The Provincial CabineAL recuested to allow the "Heakh Aiicwance" 

petitroners and implement the order b, :h

fL

. I
•V

\.i/. iC. the;rT 10.
I i.inornhle Ceurl

!
■ ,> i.A. / i // y/

..A L
V /} /I

(fViUl-i.Ar'.liViA'pTDRLES ,\!-iAM; 
Secretary to Government of Khybp 
Z'lk'ul, Ushr, Social Welfare, Special Education &. 

Women Empowerment Deparlrn'eml , ■

P3;<htu'.nkhv/aA
A'
■T

m.

7 •

F.t;-
>;L.:
FT

I',:

A

a
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government of khybbr 
establishment and admn; department 

I CABINET WINO)
No.SOC(E&AD)g-24/51019

Date4 Peshawar the 28^^ Octo^r ^20I?,_

*
N

■ I
e
t

The Secretary to Govt. ofKhyhcr «fhtunkh«aZaltat,Ushr,SodalWeirare. Special Educations
Dt^artment

I

cabinetPROVINCI^-IW-P.VTTNO OX
iUBJECTt

dated :^2.10.2019.
foTlou^mg ,f5ear Sii, 1 ant directed to

a^Sr'SSnkhwa for_itnple«-^neeting 
Chief Minister

r^afilFlDjMTiWLHOJl, BY T
US GO

OecisisttiUBS^a^ , ,H»

Special Education InstitoUQns a

devolved employe^^

;ial Education &iai Welfaiev Speoia^.SjSSWnpipartment:Inifilementina rt of the Cabinet

decision^- 1985. mayRules or Sde>‘'e^=;^“^isttation MparW'-"^- y^ursJWfilully,/ _
cabinet Sccooii, Adin.

2.

l\ s
vA

ENDSTiES

=|=SS2=!tionDepai^”^.-
1.

SEi

|] H
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[CHTUNKKWA

0% Sr.«
riOi^ WlMG)

Dated Peshawar tne 25-11-2019

VI Of I Pig ATI Qli.. ^•63 • f Supreme °prderal Government of

institutions from therate of one 
Education
Pakhtunkhwa.

ofemployees
titutionaihnlv to the ° ^ ■ - l-S"" Consallowance^^»^^®J^'J”deSrved unde

saidThe above
■ Institutions of Khyber

special Education
Amendment.

khtunkhwa
secretary Tmanc^oTpattment ,
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To,
The Director of Social Welfare

^EgARTMENTAD APPRAr .o» ^^^NTING/AT T owmr^
ALLOWANCE__TO THE APPLICANT W.F.F
DEj^QLUTION. OF THE EMPLOYEES OF SPECTAT. FiiTTrATTn^ 

institutions to the provinctat. government of
PAKUTUNKIIWA i.e. JANTIARV. 7017

Subject:
health

THE DATE OF

f
KHYBER

Respected Sir.
With due respect it is stated that I am the employee of Special Education 

Department and is serving as Salesman at the Govt: Institute for the blind Children, 
Mafdan quite efficiency and up to the entire satisfaction of my superiors. That the 

Provincial Goverimrent approved Plealth Allowance at the rate of one running basic pay 
to these devolved employees working in the Special Education Institutions from the date 
of their devolution to the Provincial Government. That the employees of Special 
Education Institution under the Federal Government were .receiving Health Allowance 
which had been stopped/deducted from their salaries against which those employees 
preferred service appeals before the Federal Service Tribunal, Islamabad and the same 
have been allowed in favor of the employees vide judgments dated 05.10.2015, 
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared 
entitle for receiving of the health allowance. That the respondent Department feeling 
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No. 
811/2016 with title of (Federal Government of Paldstan through Secretary Capital 
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble 
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide 
its judgment dated 17.01.2018 and entitled the employees of Special Education 
Institutions for receiving of health allowance. That it is pertinent to mention that the 
Govermnent of Klayber Pakhtunldiwa Finance ^Department issued Notification dated 
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of 
Pakistan in C.P No. 811/2016 and approved Flealth Allowance to the employees of 
Special Education Institutions of the Kliyber Palditunklrwa from the date of their 
devolution to the Province. That in light of the judgment of Supreme Court and 
Notification dated 25.11.2019 the applicant time and again requested the authority 
concerned for the grant of Flealth Allowance in light of the Principle of Consistency but 
no reply has been received from the quarter concerned. That the applicant feeling 
aggrieved from the inaction of the authority concerned by not allowing/granting Flealth 
Allowance similarly to the other employees of Special Education Institutions preferred 
the instant Departmental appeal before your good self for the grant of Flealth Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental 
appeal the concerned authority may very kindly be directed to grant/allow health 
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated 
25.11.2019 of the Finance Department from the date of devolution to the Provincial 
Government of Kliyber Pakhtunkhwa.

Dated: 27.07.2022.
You’re, Obediently

E^AH KHAN Salesman 
Govt: Institute for the blind, Mardan

SAAD UL



VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

OF2022

(APPELLANT)
(PLAINTIFF)

~(PETITIONER)

VERSUS

(RESPONDENT)
{DEFENDANT)

Do hereby appoint and constitute MIR ZAMAN SAFI, 

Advocate, Peshawar to appear, piead, act, compromise, 

withdraw or refer to arbitration for me/us as my/our 

Counsei/Advocate in the above noted matter, without any 

iiabiiity for his defauit and with the authority to 

engage/appoint any other Advocate Counsei on my/our cost 

I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behaif aii sums and amounts payabie or 

deposited on my/our account in the above noted matter.

/ /2022Dated.

CLIENT,

f/J
ACCi

MIR ZAMAN SAFI 

ADVOCATE
OFFICE:
Room N0.6-E, Fioor,
Rahim Medicai Centre, G. T Road, 
Hashtnagri, Peshawar.
Mobiie No.0323-9295295 

0317-9743003


