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Counsel for appellant present.

Muhammad Adeel Butt, learned Additional Advocate
General for respondents present.

File to come up alongwith connected Service Appeal
No.5800/2021 titled “Syed Anwar Shah Vs. Government of
Khyber Pakhtunkhwa” on 28.09.2022 before D.B.

L

(Fareeha Paul) (Roziha Rehman)
Member(E) Member (J)

Junior to counscl for the appellant present.

Nasccer Ud Din Shah, Icarncd Assistant Advocaﬁc
General alongwith Muhammad Shah, for respondents

present.

Iilc to comc up alongwith conneeted  Scrvice
Appcal No. 5800/2021 titled “Sycd Anwar Shah Vs.
Government of Khyber Pakhtunkhwa” on . 14.12.2022
before D3

e

(I‘arccha "aﬁl) (Rovina Rehman)
Member (13) Mecmber (J)

- e,
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15.09.2021 ‘ Learned Addl|, A.G be reminded about the omission_"\
and for submission of reply/comments within extended

time of 10 days. <

| . | ‘ - ) Cha%

03_..02.2'02‘2‘ Due to retiremént of the Worthy Chairman, the Tribunal.
is defunct, th_erefore‘, case ‘is adjourned to 16.05.2022 for the

same as before.

Stipulated period passed reply nbt submitted.

16.05.2022 - Junior of learned counsel for the appellant present. Mr.
~* Naseer ud Din Shah, -Assistant Advocate General for the

~ respondents present.

File to come up alongwith connected Service Appeal
No.5800/202 titled “Syed Anwar Shah Vs. Education

Department” on 21.07.2022 before the D.B. ‘ |
J7

Rozina Rehman) (Salah-Ud-Din)
Member (J) - Member (J) -
s *‘* ST T s L P



fa

02.08.2021 Counsel for the appellant present. Preliminary

arguments heard.
After hearing the preliminary submissions of learned

counsel for the appellant, a question because due for
examination whether the condition of at least second
class Bachelor Degree provided in the notification dated
24.07.2014 setting down the method of recruitment  for
the positions in the said notification with particular
reference to the phrase “at least” used with the said
“academic qualification apparently giving expression of
minimum; and in extension its effect when the education
is improved by acquiring degree in 2" Division or above
in the higher examination. Obviously, the question .
formulated above relates to interpretation of the policy
and the notification related therewith having prospect
even to prevent the litigation in future, if the-question is
finally settled by this Tribunal. Therefore, this appeal is
admitted for regular hearing.  The appellant is directed
to de'posit security and process fee within 10 days.
Thereafter, notices be issued to the respondents for '
submission of written reply/comments in office within 10
days after receipt of notices, positively. If the written
reply/comments are not submitted within the stipulated
time, or extension of time is not sought through written
application with sufficient cause, the office shall submit
the file with a report of non-compliance. File to come up
for arguments on 28.09.2021 before the D.B.

Chairman -
D B 0\ &N T;M'l ‘fane :{'0 C o MP
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| S.No.

Form- A | \‘ f 2

FORM OF ORDER SHEET

Court of
Case No.- g % ; /2021,
Date of order Order or other proceedings with signature of judge
Proceeeings
R o 3
07/06/2021 ' he appeal resubmitted today by Mr. Noor Muhammad Khattak

Advocate may be entered in the Institution Register and put to the Worthy
Chairman for proper order please. -

REGISTRAR

This case is entrusted to S, Bench for preliminary hearing to be put

- up there on -Q)_//’_Ogjkf

CHAIRMAN
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\today i.e. on 28.05.2021 is incomplete on the following score which is returned to the counsel

’ The appeal of Mr. Jamal Hussain SCT GHS Amalkot District Kurram Parachinar received

for the appellant for completion and resubmission within 15 days.

1- Copy of impugned order is not attached with the appeal which may be placed on it.
2- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service

Tribunal rules 1974.

3- Annexures-B, D and F of the appeal are illegible which may be replaced by legible/better

one.

4- Annexures of the appeal may be attested.
5- Appeal has not been flagged/marked with annexures marks.

6- Seven more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

No. <,? /{/ /ST,

Dt. Mgiq ¢ 2021

Mr.Noor Muhammad Khattak Adv.Pesh.

/ﬂeemlwﬁ ol ter
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REGISTRAR °
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
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;** BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

R

PESHAWAR
APPEAL NO. < Yo 7 /2021
JAMAL HUSSAIN VS EDUCATION DEPTT:
INDEX
S.NO. DOCUMENTS ANNEXURE PAGE
1. Memo of appeal ETTTTTT T 1-3
2. Academics documents A -7
3. Impugned notification dt: . B
~ 24.07.2014 - 8-13
4, Judgment dt: 28.01.2016 &| = C&D e
05.04.2016 B I -
5. | Notification E 21
6. Departmental appeal F Py
11, {Vakalatnama = | e 23

- APPELLANT

- THROUGH:

NOOR MOH&]\MAD KHATTAK
ADVOCATE
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That feeling aggrieved and having no other remedy the

appellant filed the instant appeal on the following grounds
amongst the others. :

GROUNDS:

A-

Dated:

That the impugned notification dated 24/07/2014 to the
extent of second class bachelor degree for promotion is
against the law facts and judgment of Peshawar high court,
hence not tenable and liable to be modified and the words

“second class be expunged only for promotion purpose.

That the petitioner has not been treated in accordénce with
law and rules by the respondent Department on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That appellant is entitled to be promoted to the post of SST

from due date in light of judgments of Peshawar high court

by attracting principle of consistency as mentioned in 2009
SCMR 1.

That appellant has second division in higher qualification i.e
master and entitle to be promoted from due date in light of
notification dated 15/12/2011.

That as per sedction-9 of the Civil servant Act, 1973 read
with rule 7 of the appointment, promotion and transfer rules,

1989 the appellant is fully entitle for promotion to the post
of SST (BPS-16).

That appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for. ,

2021

APPELLANT
ﬁgﬁ///b
JAMAT HUSSAIN
THROUGH:

NOOR MOHAMMAD KHATTAK
ADVQCATES |
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{g BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

JAMAL HUSSAIN VS EDUCATION DEPTT: & OTHERS

AFFIDAVIT -

Stated on oath that the contents of the accompanying service
appeal are correct to best of my knowledge and belief and nothing
has been concealed from this Honorable Service Tribunal.

DEPONENT

CERTIFICATE:
Certify that no earlier service appeal has been filed
by the appellant in the instant matter before this Honorable Service

Tribunal. _

CERTIFICATION
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/ UNNERSHTY OF PESHAWAR |

) S |\ 7755 AR N (Pa{kiétéh) .............................. 1
i ......................... _%

P Master of Arts in Pashto

.............................. Flnal/

Annual Examination 2006 - -

- Deta_ilecl Marks Certi£icate

; Parachinér » )

Required: Pass Percentage - 40, Aggregate Pass Percentage - 45 ’

‘ Name: JAMAL HUSSAIN , Gender:  Male RollNo. 27678
|| Father'sName: ALIMAGAN - . : Registration No.  85-PA-15564 |
Marks Obtai d
Papers/Subjects ey ﬁ arss a.z =L
e _ . ’E“l;“‘“ " inFigues in Words
Modern Pbetry D 100 | 56 | Fifiy Six
Modern Prose (V]I) 100 |. 40 | Forty Only
5 _ Y
Detail Study of Khushal (VIII) 100 | 55 | Fifty Five
Critical Literature Rhetoric (IX) 100 | 61 | Sixty One
Essay ete. (X) 100 72 | Seventy Two
Viva Voce : :
S 400 | 53 | Fifty Three
M.A Previous Marks - 500 | 279 | Two Hundred and Seventy Nine
ﬁr::?;:‘r;i :]1:";:‘,1‘:;;; ;:;;mhjm , TOtal: 1’1 00 616 Six Hundr Ed an§ Si{k‘te%\n

...................

The examination was. passed InParts  in Second division.
Examination Held in Aug 09 --- Sept 16, 2006 v
Résult Declared on February 25, 2007

" Dated:= 01/03/07 ’ - L
. Controller of Examiinations

De.ﬂgned& Umversnty of Peshawar

e
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_»m_a a student of _@ n |
- Bavi agged the preseribed examination held -
| mm nww M% mwswéww by the @nibergity of ﬁmmagm | {o &m Emm%w

wmm&ma, of Qrts

o i mee PBipigion .,
» | :_w Qmagmgx was taken as.a-iohele./ wmzm

V«.b \\ 4\._ 4 .,.‘ , i \\

DERE By S i

. .NB.R At

Serial NO 088205

Countersigned

wam%m?m:o: Ro-

. Boll Mo._

" Result Yeclared on
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e B . 7599 Pass | R L
‘ R S ETAILEDWi ............ RTMHCATE ...... R
I S A g o stiOD, 192Z(Aﬁﬁual/Supplementa1y) o
{'g“lwlnﬂm&;;;;;.“.”.“.” ﬂw&%w ........................ T RollNe. L ATE L
< The candidate decured the following marks and has been placed in... M ...... Dlvzsmn
-9 | Total No. MARKS OBTAINED
) \ ) f ma ks
% SUBJECTS °a1f3n1ed B flfuf_sf S

e o e e

AN
1 So M/%
¢ ) : ,gu/}
' 7 ' {Co T 8y M{/
| /W WJ ¢

e e Jl ?f@//
. \ @Jﬂm/ti ot

e Dl RGN

87

N e

2

ob 7143—~40000-—6-
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Mﬂ(o\mz\ﬂé’ Lo J ! \|

“pUP-§

\_gl. Afkkﬁznéf_é,J;,zaébva

J T .—-—-w-—-—

, Total | sso | 2! 7
3 The examination was taken as-a=yiele/in parts. , ;)‘,%
| B
o CONTROLLER OF EXAMINATIONS
e - A b/ UM|VERSITY OF PESHAWAR
| HQ Dated...oooveerieeens 19 PAKISTAN

......................




During  his tenure 7 his services were  found

SERVICE CERTIFICATE

%

It is certified that Mr. %2 mgé A—é&g;{aiﬁ S/70 ﬂﬂ /%//r\m/!
has been servmg in qucahon Depa'trrcrt as < c. T since

2z ——-//—— /? Yo
Presently he is performing his duty at (G115 Amalkot Parachinar Lower Kurram

Agency. His basic pay is _S3 ® 70 per month. I have found him painstaking in

| dischargir}g his duties.

satisfactory.

We wish him all the best in his future endeavors.

Principal/Héad Master

‘ 5&%{:@‘
G.H. S A firam

P arach_mar
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1A T Director | At least second class master's 22-35 (a) Fifty percent by
" ¥ physical degree in physical education years ' promotion, on the
educatio | from a recognized university basis of seniority-cum-
n (BPS- fitness, from amongst
17)

senior physical
education teachers
(BPS-16), with at least
five years service as
senior physical
education teacher and
having qualification
mentioned in column
No. 3:

Provided that if no
suitable person is
available from amongst
senior physical is
education teachers for
promotion then the
post shall be filed by
promotion, on the
basis of seniority-cum-
fitness from amongst

the physical education
“teachers, with at least

five years service as
such and having
qualification ‘
mentioned in column
No.3

Note:- If no suitable
candidate is available is
available in the
relevant cadres of the
above teachers the -
post falling in their
promotion quota shall
be filled by initial
recruitment and
Fifty percent by initial
recruitment and

/[ >
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pellec ey (B

Against serial No 1B as so renumbered for the existing entries, the
following shall be substituted in respective columns,

1 12 3 4 5
1B | Secondary 1. At least second class |21 to 1. Seventy five
school bachelor degree’s | 35 percent by
teacher form a recognized | years. promotion on . the
(BPS-16) university on need basis of the
basis from the seniority-cum-
following groups with fitness from the
two subject district concern in
(a) (Chemistry, botany or the following
zoology). - manner.
Or (a) Forty percent from
(b) (physics; maths ‘A” OR amongst the senior
“B" or statistics certified  teachers
Or BPS-16 with at least
(c) (humanities and the five years service as
equivalent groups at senior certified
degree level with teacher and
English as compulsory certified  teachers
subject: and having
And qualification
ii. bachelor of education - mentioned in
or master of education column No.3
1 industrial Art Or Business '
Education) OR M.A education Provide that if no
or equivalent qualification suitable = candidate
from a recognized university. is  available from
amongst senior
certified teachers
from promotion
then the past shall
be filled by
promotion, ‘on the
g basis of seniority-
cum-fitness,  from
amongst  teacher
with at- least five
years service as|
such "and having
-qualification
- mentioned in
L column No.3
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(b) Four percent form
amongst the senior
driving masters
(BPS-16) with at
least five vyears
service as senior
driving masters and
driving masters and
having qualification
mention in column
No.3

Provided that no
suitable candidate
is available from
amongst senior |.
Drawing Masters for
promotion then the
past shell be filled
by promotion on
the basis of
seniority-cum-
fitness from
amongst  drawing
masters with at
least five years.
service as such and
having qualification
in column No.3

(c) Four | percent
amongst the senior
Arabic teachers

(BPS-16) with at
least “five years as

senior - arabic
teachers and Arabic
teacher, -and
qualification
mentioned in
column No.3

(d) Four percernt: from
amongst the senior
theology teachers
(BPS-16) with at

least  five vyears




/|5

Botor oY

1

service as senior
theology teachers

and theology
teachers and having
qualification
mentioned in
column No.
3

Provided that if
no suitable
candidate is
available from
amongst senior

theology teachers
for promotion then
the post shall be

filled by promotion, |

on the basis of
seniority-cum-

fitness from
amongst  theology
teachers with at
least five vyears
service as such and
having qualification
mentioned in
column No.3

(e) Three percent from

amongst the senior
qaris (BPS-16), with
at least five years
service as senior
gari and qari and
having qualification

mentioned " in

column No3 .
Provided that if
no suitable
candidate as
available from
amongst the senior
garis then the past
shall be filled by

ey

promotion, on the |




Gob opy (B

basis. of seniority-
cum-fitness,  from
gaaris at least five |
years service as
such and having
qualification
mentioned in
column No .3

(f) Twenty percent
from amongst the
primary school if
teachers (BPS-16)
With at least seven
years service as
primary school head
teachers and senior
primary school
teacher and primary
school and having
qualification
mentioned in
column No.3
Provided that if no
available candidate |
is available from
amongst.

1/C

SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT




July , _)()1 -

Peshawdir, dated the 24"

.NOfl'TIf.FICAjT]ONj e Rt LI

. ach - ]n pu: suance r)/ lhé /7/()u1smn
somation.gnd. Transfer)
(,..Lblahhq iment Depdii sHnéiitand the Finance. Departmeril

‘No. SO(C)S&L. D/z 98/20 "'g/\f()l Il -dated; 09-04- 2004,

No.S0(. Pli)g: F/_S'_Q&Q/]Wc hn»q/'()'
rule 3 of the Khyb P_akhhmlchwa
and Secondary Ediication -Depar 7
liereby directs” that -in this’ ";Depur
Nnhﬁculu)n ‘No. SO(C')&&L 9/06/VOL ./J
f‘/“-ﬁl\(?/l\/l( elmq/’ou/lm( hiing C‘udi e, (]nled. _
'U\’] l']\’])/"U N 1 'ﬁ

n' o t’s; ‘N()ﬁﬁcall()llbfl
duled  14-11-2007,

3:11;201 Ilw following fur the

r nnmndmcn!s shall be made, namely:

e

¢ contained in sub rule (2)-of
Rules, 1989, the [tlementary .

(mcrl» - Natification ‘No.SO(PI).

I the:. '\[I])Clllh\. S N : , .
(i) . Gerial No.-d shall l)r>1em/ml)(,'l(d as 1]5 mu’l b(’/o;m(; "s(}l ml Nu..],,l_’ as sore muu/)r red, llw /ullmu:/u} new enlries shall be:
L inserted inres in I("ﬂ])(,'(llU?(OIHIHHS nieum Iq : o - ______J___ﬂ ._4_,, '.-____,_______&_‘_v__"__________._]
LI 2 - 13 [ L e ) T M —— B
‘) \ul;/ml Spe uulra( i Al ledst seconid class Maslers Degred or | 2310 45 (a) I I/IJ ;)u cent by pr ontolion, Ton the basis
(“/ S-17)- Jowr years BS Dégree in the relcuant | years u/ seniority- ~cunt- ltlnus Jor the relevant
“”b’”“'l “'“’ subject from amaongst. the Sccondeary School
e ]“”” o )(fll((l/l()ll (”' Faster o | Teachers (B1PS- /(.) with at least fiee I/L’(-ll.‘:
Lducatian - (Iudt'l:ml Art: or. Business | coriee s sucl and l"””".‘/ cquashfivaiion
'_ e iucmlrm) ‘or M-A (/ucalu)u U,.- ’ : rn(-:nlt}')m:d m .(:gfl_llll_l'lllj\'(). K] '
""ulumulcn! qUahju*uImn ‘ot - '
' 1 S fy e A I B Naote: // o). surtubh umd:r/ulv is umulub!c' inthe.
rrl« uunl su/)) '(_:l Ilu pux‘l' /uHuu/ in !lu,n
(/uulﬂ -Jmll b(' /lH(‘d Iu) .Mll i




Dire loflﬁﬁ;‘swal

l*ducalmn
(/)’/’S l/)

AL 1(5(1.')1 sewnd (,I(I‘:S Muslc'
]J/IJ.SIC(I[ Education” ﬁom G

University.

g zj(J [)(:'I(,C

suum:(x/ ~cnii g ) nor.
- .'-I’/n/s.rcu/ lidue al:ou lcachcrs (IJPS 1()) wiith
1 least five: uuu ¢ service as Seitior Physnal

'duwhuu Icu(/rc/ ant I’hJslcaI Education’

= Teacher and - hclumq (/uulx/u.__t(u)n

nwnlnmc(Lm wlunm No

J:

o

' /Um amoanl bemm lh j

icliers? fc» . ‘bnm!um ‘thé
e filled by’ ]JI.OINOII()H r)n'-~1hc
~-gepiorifyCTi-flness, f/ om
I’Iu/su al ],chl((thnu Teac hc-

Cyears serpiee as such nml

';’-r(mmn(/ (4 the
with ut least /u-(
haviny r/uun/uulmn

j\() J_;"." . D o ‘: ) o T

uu,ulumul i1 (ulumu .

ranrlm’nl(' 1s uumlul)l("

‘ ]__\’ule - l/ 1o smluhlf’
{edac -hers

in the relevant cadres uj the above
I/u' past falling in their promolion quala
\/l(l” he fitled In/ initial vecruitment: anl

fineial “and

/l/!ll p( reentd iy fnatial recrn

e e __‘__-___.____— e b




%uchelor';"i 210035 | 1. S( uculq I uw per cent bJ Pl 0171()11'«')";'1"-‘;"'n the

Secondary S(WITAIT‘/H l('(lbl second class  Bachel
Teacher (BPS-10) Degree’s from d recognized & years. ~ basts “of seniority- -cum-fitiiess, from the:
T University on ne wed basts fram the ; district concerned in I/ze /(rllowmq IH(IIIHL‘I
[ollownu groups with two .':Hb](‘(f : L e .

(a) forty per (cnl /mm (nm)nqsl the Summ

(a) (Chemistry, Botany ar /uuluqz/) ;
. : Certified Icuclzcr" (BP. I,6)~—LUHI] al-least

e

D -Or
\(b)-(Physits, Maths “Aror ".IJ'."orbl(.rl‘isl':c:s) : five years ser vice as Senion (‘crl:/rcd"
- L .' A B - Téacher  and 'Ce(_-hﬁe(] Feaclier .and
' Cota . ST S . Having .. qualificatior o )i’rlib‘r:?élf
(c) (]]umumhes and other equivalent column No.3: - T s

- groups al degree level with English , o '
as mmpulxuf y subject; . ' o / ’”U’;‘]‘ tcl- ’h”’ SELC
: | X S : (_(lllulull!(, 1% aumluh/(, -/mm nnmmN |
o i : . : ' i
o ' » : : and . : Scerior Certificd” /(m,/lu i Jor [)I(lIHUH(JIl ;
' - o 11 _Ijarh('/m af . Education or Masier of ‘ then the post shall be /I”('LI by /)mnmlmn
' LdLlC(lll()H (Industrial — Art. 0" P on  the hasis of s n /:Iuesq
“Business Education) — or M.A L fram amongsl (,mlxlw(' Lwith ]
lidueation - OF G‘?““"‘-(‘-’-’”/: at least five years ser ice us suc h de
‘ ations  from oa recogrizec . . L _
qualific ations [1¢ 24 : liaoing ('/ll(l/{/l(:(l/l(_”l cmentione o
Universily. /
) ' . column Noo 3,
() foun per cent Jironn wmaonigst the Senior
oL , N o A awing M(:sl«/s(/’/f; 10), it al least
: _ ’ B . o /m(f years service s Sentor D:v(umnq
: : S R ' ' _ . Muslws aid I)ruu;mq;_’-l\/lr;z.sl s uml"*"'
f o . R R A : S huum(/ qunl:/u alu R
i . . -- M ey .~ B N N . . " N L . . T ~ . . ' -
S - Coer : AR R ’ (ulumn/\’o 30
A { = ‘ __.____________.’____,______——_._..__.______’-—_.__._.____-____ - -.,__._.__;_-———...l_:-—'._
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' canclxdut

(¢) [four per cenl from amongsft

" five

() [four per ((IIL/IUIH it

Senior I)-rcu'u 19 I\’lml(':s /or pr
then Ihe-pusl '{hc:ll be /111(:(/ hy [)l onwl:mn
on the . basis of seniorily- cum—./l, 1ness,
Sfrom amongst Drawing Masters with al’
Jive yeurs. service 0s such

least
qualification monlxuned i

hauving
colinmn No. 3;

the S'(Jnicn‘
sl

/hulnc Teachers(BPS- 16), with al Iu_

years seirvice as  Senior: /\I(J[)I(,

and -Arabic Iemher . und

Teachers
qualification mentioned in

hauving
colunmmn No.3:
Provided that
«:'rm(/iajlr.-'ll(: is avatlable from «‘hmmc/;:.’
Arabic Teachers Jor /uunmlum
pasi . shall — be filled Dy
on Ih("l;usls af- wuuu;lr/-
Ardcbic Teac Ders with.
¢oas such and

il no suitabl

Scuior
then  the
promaolion,
cum-fitness, Jronr

at least five years seroic

hauving qualification mentioned

colinan N2 30

noigsl He Senror
“Theology Teac ll(l\(”l S-16),witli al least
five z/(u/x Serpice- s * Senioic Theology

Teachers and Ihu)lm]t/ Teachers and

~hdaving
coltn

e

und :

('/U(,'I({/l(,(llll)l! m(ulmlwd an |




Semm Ih(u/m;c'-- Faehiers )

then the post shnli )(,‘/llled h_j [Jl onmlwn
the baiis. 0[ wm(n [ty -cumn- /mwsc
ology Iecu,he; s with at
and

on
Sfrom (mu)u(}sl Ihe
least five lj(’(lls service ds such

having ]uuh/ualwn men!mnul in

(,olumn No. 3;

(¢) three per u,nljlm}t amuuqsl lhc Svmm
Qaus (BPS- 16) HJIHI at least /w(1 years
_service s Scmm A(-)un ancl Qari und
havmq qua'l- 'u.a(lon menhmu(l

colunin No.3: . _
, P ‘mn(lvd Ihal 1/ no suitable’
cm:(h(lalu I cmcnlubl(’ from amangst the
Qaris l/,(n the post- shall he filled
uu the basis of sc rarity-
3 uulh al least five
' an(l hcwuu;

.S(-"Hm/
by promotion,
-, -fitness, /I ot Qar
Cgears  se r m((' : ;1.5‘_-_ such

qlmh/u alion ntcnl‘ibh&.l;u’: 'culurln_l Nuo. 3;

(/) Lwenldy per cenl /lmu ulnum;sl the
Primary School llm(l Teachers (B, S- m)

with at least seven (/((us seroice ds
Schuol  Head  Teachers eedd -

Primaiy
l(u(/u rs and.

Senior ™ Pr imary b(,/mul
/IHN(HI/ S(huu/ Im(h('rs and /mumq :
nl:mu il i u)/umn No. 3 '

quuh/lmlwn me

Pl uuulmi ":/ SR surluhh" o
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- 9. The Director, (PITE) K

Endst : of cven-No & date:

The Secrretary lo Government of Khyber Pakhtunkhwa,

The Secretdary to:Governmenl of Khyber
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PESI-AAWAR HIGH CCURT BANNU BENCH
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Qrder Or‘qthe_r' proceedmgs wlth -mgnatﬁre of judge(s)

&

(D

R 28/01/2016

\

@2
I W.P No. /3-B 2014, - : .
Present: Mr. Al J an }\han advocate for petmoner a

i

MUBAMMAD GHAZANFAR KHAN ()):-

instant - Constitutional petition under Article 199. of the
Constitution of Islamic Republic of Pakistan 1973, seeks

| issuance of -directions to the respondents/departrnent to |

consider him for promotion in the post of SST'in BPS- 16 in

view of the Departmental Dlornotlon Comimittee meeting
held on 18 01. 201‘l

."We have heard 1ea1ned counsel for the petmoner and |.

gone through the avalla‘ole record of the case.

13, Perusal of record transpires that the petmoner'has passed
| BA in third division while as per Notification beanng No.
SO(II)S/SSR(Y)IM, ~ dated . 18.1.2011, the

| qualifications for the post of SST (BPS-16) are Second |
i Class Bachelor’s

: mmlrnum

s degree or MA in Education or Bachelor’s
Degree m Education. The' record further shows that the

‘petitioner has also. passed M.Ed during the year 2000 in|

second division and-M.A Hlstory and Pak Study during the

session 2003 in, second division and M.A. History and Pak |

Study duuno the session 2003 in second division.

14, In wake of the above, we du-ect the respondents to" o
| consider. the petitioner for promotion to the post of SST| =~

(BPS-16) in the next Departmental Promotion Committee

meeting on the basis of his. degree in MA. History and Pak |
- | Study coupled with M.ED quahﬁcatlons The writ petmon :
s dlsposed of i in the above terms

| ANNOUNCED
128.01.2016

.. The
_petitioner namely Mumtaz Khan'S/O Guli Jan, through the |
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Judgment Sheet
IN THE PESHAWAR HIGH COURT , ABBOTTABAD BENCH
JUDICAIAL DEPARTMENT |
Write Petition No. 1014-A/2015

JUDGMENT
' Date of hearing: | 05.04.2016 ~ -
Petitioner: , Mohammad bari by for Abdul sohail Advocate

- IKRAMULLAH_KHAN, J.- Through the instant Writ petition under
Ariicle 199 of the Islamic Republic of Pakistan, 1973 the petitioner se4eks
declaration to the effect that the act of respondent No.03 Whereby the |
promotion notification dated 28-10-2014 was' withdrawn vide impugned i
ndtiﬂc’étion dated 24-04-2014 on the ground of having qualification of B.Sc -
(3" division) s illegal and without lawful ‘authority and against the
judgment of this court passed in W.P.No.58-B of 2014,
2.+ .. Inessence, the petitioner was initially appointed as Certified
Teacher and as per entitlement, later on promoted to the post of Senior
Certified Teacher (BPS-16) vide notification dated 28.10.2014 where after
aid post on 30-10-2014 and

the petitioner assumed the charge of the s |
of his competent authority,

af’ter'performing his duties to the satisfaction
on 24-04-204-15 respondent No.03 has passed the impugned notification

and, a{s‘”s‘uch, the promotion order of the petitioner was withdrawn on the |
ground of having B.Sc in third division, -

3;.; R EE R

Comments were called from respondent No.03 who filed the
gh petitioner was promoted to the post of
8-10-2014 by. respondent No.2 but on

same, averring therein that throy
SST ;-;,YAIQ% _Notification dated 2
scrutinizing his qualification doc
not eligible for promotion to the post of SST




I

N f ¥

2‘;& condition of at least second class BA/B.Sc from a fecognized university

o

on.need basis wht tow relevant subject along with second condition of MA

- education or B.Ed from the recognized university further averred that it is

the prerogative of the government enhance, modi
criteria/ policy for the civil servant is not
of rules of his own choice,

6., the main contention of learned counsel for the petitioner is that this
court has already declared the condition of having third division as null and
void in its judgment dated 4.6.2015 and the Case of the petitioner is on
better footing for the reason that in the referred judgment the petitioner
had not been appointed but so far as the | case of the petitioner is
concerned, he was duly promoted rather received its benefits from

28.10.2014 to 24.4.2015 and thus, the impugned order is illegal, without
lawful authority and jurisdiction.

fy or after the promotion
supposed to b_e treated with a set

7. Admittedly,
of 28.10.2014 aft
case/PERs.

the petitioner was duly promoted to the post in question
er the departmental promotion committee evaluated his

8. “now the question for the termination before this court would be that
when ithe - petitioner actually performed his duties on the promoted post
and- that two for six long moths then who the respondent No.3 could

withdrawn. earlier promotion order on the pretext of having B.Sc third
division. .- .- P . ‘

8. it appears form the record th
declared the condition of having
judgment dated 4.6:2015 which
respondent:No.3 in his comments
that judgment at the time of withdr

at a division bench of this had already
third division as null .and void in its
fact has also been affirmed by the
by. stating that they were not aware of

awal of the impugned promotion of the
petitioner-and when the case of the present of the petitioner is at per with

date of the petitioner there rather on better footing because the petitioner

was not only promoted to post in question but he performed his duties for
six -long. -months and received its benefits, the impugned past by
respondent NO.3 is required set at naught. -

9. . itiis also avail settle principal of law that once benefit s granted to a
%CixiiflrSérvant, cannot be take in.back from him and, if so very stringent from
reasons are required for the same, which are not available in the case in
hand more so, when the promotion order of the ‘similarly placed teacher
having B.Sc third division have not been so far withdrawn which is clearly
violatjon of article 25 of the constitution of Pakistan. |

i0i for the reasons mentioned above, this petitioner is accepted and the
_i-mpughed notification dated 24.4.2015 issued by respondent No.3 whereby
the promotion order the petitioner was withdrawal is declared to be

2y




1A

* ithout lawful authority and ‘as such the promotion notification dated
/ 28 10.2014 is hereby restored
| Announced.

05.04.2016
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" GOVERNMENT OF KHYBER PAKHTUNKHWA
ES‘TABLISHN[ENT DEPARTMENT
Dated Peshawar the December, 15 of 2011

1

: No SOE H (ED) 2(14)2011:-In exercise ef the powers conferred by Section 26 of the
. Khyber Pakhtunkhwa Civil Servants- Act, 1973 (Khyber. Pakhtunkhwa Act No.XVII of

1973) ‘the Chier MINISTER OF: THE Khyber Paldmmkhwa is pleased to direct that in the

- ,Khyber Pakhtunichwa Provincial Management Service- Rules 2007 the followmg further,
amendrnent shal} be made, namely:

CIn. Schedule-l agsinst Sr. No.1, in Column No.3, the full stop appeanng at the end shall be |

replaced by colon and thereafter that. followmq proviso shall be added, namely: .

} ‘ “Provxded that a candidate who has obtained a 3" Division -or D-Grade in Bachelor’s. |
Ty

3Degree w111 be eligible for the exammatlon m cases where 11e/she has obtamed a higher

: E)wrslon in Master s Degree®.

~ CHIEF SECRETARY
KHYBER PAKHTUNKHWA
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To,

S Lib_j ect:

The Secretary. - AH\WW
E&SE De¢partment, o
Khyber Pakhtunkhwa, Peshawar

. DEPARTMENTAL_ APPEAL AGAINST THE ]'\JACT"ION OF THE
RESPONDENTS BY NOT CONSIDERING THE APPELLANT FOR
PROMOTION TO THE POST OF SST (BPS-16) ON THE BASIS OF
HAVING BACHELOR DEGREE IN 3%° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.07. 2014 WHERERY THE
CONDITION OF BACHELOR 2™° DIVISION HAS BEEN INSERTED
IN SERIAL NO.1B, COLUMN NO.3(i) OF THE TABLE.

Respected Sir,

With due respect it is stated that I was initially appointed as Certified
School Teacher in the respondent Department and right from the date of my
1*' appointment 1 am performing my d_utiés quite efficiently and up to the
entire satisfaction of his superiors. During service, later on I was !promoted to
the post of SCT. That | have the higher qualification of Master in Arts in 2"
Division but the authorities issued” the impugned Notification- dated
24.07.2014 whereby the post of SST was restricted and 20% promotion quota
to the afm'ementimjed post was reserved for Certified Teachers. That
according to the said Notificatior required qualification for initial recruitment
as well as promoti\t)lg was mentioned as second class bachelor degree. That
the concerned authority denied promotion of my some colleagues te¢ the post
of S8T due to having third class bacheior degree. They were feeling
aggrieved filed writ petitions which were allowed in favor of petitioners vide
judgment dated 05.04.2016 and 28.01.2016 and consequently they wexe.
promoted to the post.ot 55T, That 1'was also denied from promotion due to

* having third class bachelcy degree despite the ract that | am having second

divisicn in higher quaiitication of Master in education. That béing a similar
placed employee approached the concerned authority to extend the same
benefit of the above mentioned judgments but in vain. That the establishment
Department issued a Notitication dated 15.12.2011 whereby amendmeat has
been made in PMS rules 2007 by providing that a candidate who has obtain
3" division in bachelor degree will be eligible for the examination in cases
where he/she has obtained a higher division in Master’s degree. That feeling
"aggrieved from the inaction of the concerned authority by not considevrino me
for promotion to the post of SST (BPS-16) filed the instant Depanmcnml
‘appeal before your good selt.”

It is therefore. most humbly prayed that on acceptance of this
Department appeal 1 may very ki wdly be considered for promotion to the post
of SST (BPS-16) from. the date when my colleagues and junior colleagues
were promoted with aii consequential benefits including seniority. Any other
remedy which your uornl self deems fit that may also be awarded in my
favor. S

Dated: 30.01.2021

APPLICANT,
§# | L JAMAL HU Ms/rrc?fé*mf’-u

GHS Amalkor, Vismicy Parachinay




VAKALATNAMA @

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
OF 2021
_ (APPELLANT)
Jinal [Fugsom (PLAINTIFF)
(PETITIONER)
VERSUS

| (RESPONDENT)
Lotucntien DW (DEFENDANT)
I/We W/ %ﬁ/ o

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. / /2021 ,]—m J Wﬂw T/ H=

" CLIENT

A PTED
NOOR MOHAMMAD KHATTAK

KAMRAN KHA N,

Vs
AFRASIAB KHANAK

& O

HAIDER ALI
ADVOCATES

OFFICE:

Flat No.4, 2" Floor, Juma Khan
Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile N0.0345-9383141



BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR .

Service Appeal No. 5807/2021.

Jamal HUSSaIN.........ccuiiiiiiiiiiiiiic e e Appellant.
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Secretary E & SE Khyber Pakhtunkhwa & others................ Respondents
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BEFORE THE HONORABLE SERVICE TRIBUNAL PESHAWAR . |

Service Appeal No. 5807/2021.

Jamal HUsSain ........eeeerenienenne ereeensreeseeeeseseseeeeeerereareanneens Appellant.
Versus
Secretary E & SE Khyber Pakhtunkhwa & others.................... Respondents

Comments on behalf of Respondent N044 & 5.

Preliminary objections.

That the appellant has got no cause of action, locus standi to file the instant

appeal.

That the appellant has not come to this Tribunal with clean hands.

That the'appeal is not maintainable in the present form.

That the appellant is estopped by his own conduct to bring the instant appeal.

That the appeal is badly time barred as there is no record of the appeal of the

appellant in the Respondent Department.

That the appellant has concealed material facts from the Honorable Service

Tribunal.

That the appellant is lacking the prescribed qualification i.e “At least second class
Bachelor's Degrees from a recognized University on need basis from the
Humanities and other equilant groups at degree level with English as
Compulsory Subject” and Bachelor of Education or Master of Education
(Industrial Art or Business Education) or M.A Education or equilant qualification
from a recognized University, however, the appellant has third division and not

eligible for promotion under the in-vogue Rules / policy.

ON FACTS.

That para-1 pertains to record, hence no further comments.
That para-2 pertains to record, hence no further comments.

That para-3 is correct to the extent (40%) forty percent promotion quota was
reserved out of (75 %) seventy five percent for promotion to the post of SST from
the eligible SCT /CT Teacher, policy attached as (Annex-A).

That the appellant is misieading this Honorable Tribunal and exerting illegal
pressure through instant appeal. The Respondent Department is bound to abide
by the Rules / Policy In-vogue, the policy dated 24-7-2014 for promotion to the
post of SST General is reproducevd herein.
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“At least second class Bachelor's Degrees from a recognized University on need
basis from the Humanities and other equivalent qualification at degree level with

English as Compulsory Subject” and

Bachelor of Education or Master of Education (Industrial Art or Business
Education) or M.A Education or equivalent qualification from a recognized
University, attached as (Annex-A).

In view of the said policy, the appellant is with third division, so he is not eligible

for promotion.

That the appellant is not eligible as he has not fulfilling required criteria, i.e having
third division in Bachelor degree.
That the appellant is not eligible as he does not fulfill the required criteria as
mentiohed above. Furthermore, there is no appeal of the appellant in the

Respondent Department.

That detail reply has already been submitted under para-4 above while the
Respondent Department has its own Rules/ policy for prorhotion and induction,

which is attached as (Annex-A).

That the appellant is not eligible as he has not fulfilling required criteria, i.e for
having third division in bachelor degree, so he is not entitle / eligible under the in-
vogue policy / rules. Furthermore, there is no appeal of the appellant in the

Respondent Department.

Legal, the respondent also submits on following grounds inter alia.

GROUNDS

Incorrect _and denied, the appellant is exerting illegal pressure on the

~ respondent department through instant appeal and the responded department

has acted according to the Rules / Policy.

Incorrect and denied, the respondent department did not violate Article 4 & 25

of the constitution of Islamic Republic of Pakistan 1973 and has been acted

according to the Rules and policy.

Incorrect and dined, the Respondent Department is bound to abide by the law /

rules and policy, as elucidated above that the appellant was not eligible for

promotion under the Rules / policy.
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D. Incorrect and denied, detail reply has already been submitted above under para

4 above on facts.

E. Incorrect and denied, detail reply has already been submitted above under para

4 on facts above.

F. Legal, Respondent Department also seek permission of this Honorable Tribunal

to produce additional grounds at time of hearing.

Prayer:
Therefore, it is humbly requested that this Honorable Service Tribunal may
graciously be pleased to dismiss the instant appeal in favor of the Respondent

Department.

Director E & g

Khyber Pakhtunkhwa
(Respondent No'4)

c  _aslWn O~ ,

app—

District Education Officer
District Kurram
(Respondent No. ;-;:.S)%

AFFIDAVIT

| Mr. Abbas Khan District Education Officer District Kurram do hereby
solemnly affirm and declare that the contents of the instant Parawise

Comments are true & correct to the best of my knowledge & belief.

District Education Officer
District Kurram
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recruitment. ¥
Note: - - -
R If no suitable candidate is available in
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Endst : of even-No & date:

The Secretary to Govermnent of Khyber Pak

I.

2. The Secretary to Government of Khyber Pakhtunk

4. The Secrétary to Goverrunent of Khyber Pakhiunkhwa, Law Department Peshawai
hiunkhwa, Public Service ComtimissionReshaivar. = e

The Secretary Khyber Pak

The Accountant General Khyber Palchitinkhwa Peshawar. ..

1 _Z),bgr "I’qkh l'uﬁrl_-(

hiwa Peshdwar,

3. LT ;

<

"

ITey;
..’

5-
“6. The ,Di}fe'(Jl‘or', [lernentary and Secondary Lducation Depauitineiit
7. The Director: of Education (FATA) Peshawar. or R S
S The Director, Curriculum and 'I'qgc/re;j'liélif)'C(ll'ion Khybeér Pilchiinichi ya Abliotiabad. i
acl htunkhwa Peshawar, T e BEEER
<h g]bCr'-[?tx;ic[i-l:;l ikl nvaiPeshawar.

9. The Diréciar, (PITE) Khyber Palk
10, The Direclor, ESRU Elementary and Se
11. Manager Government Printing Press Khyber Pa
“pz The Deputy Director, LS (S&SE) Departinent
1. Al Disevict Education Qfficer (M&F) in Khyber Pekehtonk .,

condary Education D,cpq:jtm‘ehl '
khtunkhwa Peshawar.
Khyher Paklitiunkhwa Peshaear.

g
10 .

1. All District Account Qfficer in Khyber Pakhturnklnva.

15. All Agency Education Officer "in FATA . o

16, All Agency Account Officer'in FATA. - - .

17. PS5 to C'()Ueljl‘l(j-r‘ Khyber Pakhtanklnva. Peshawar. - ‘ Sy

18, 'S to Chief Minister Khyber Pakhtunklnwa. Peshatoar.

1. 1°S 1o Chief Secretary Khyber Pakhtunkhwa. Peshawar. '

S0, 1S 1o Minister ES&SE Khybar: Palhitunkinea. Peshengar. ¥

w1 PS 1o Seeretary ESSE Kigher Pakhtunkhioa. Peshauar. : N
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' R S o fLsytU - SECTION OFFIGERERIGN ARY)

htunkinoa, Ijs(g'zblislf'gj‘;"e:'lll and Administration Departinent Peshawear:.

Iwa, Finance Pépartment Peshawar.
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