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21.07.2022

28.09.2022

Counsel for appellant present.

Muhammad Adeel Butt, learned Additional Advocate
General for respondents present.

File to come up alongwith connected Service Appeal
No.5800/2021 titled “Syed Anwar Shah Vs. Government of
Khyber Pakhtunkhwa” on 28.09.2022 before D.B.

(Fa&ﬁa Paul) (Rozina Rehman)
Member(E) Member (J)

Junior to counsel for the appellant present.

Nascer Ud Din Shah, learncd Assistant Advocate
General alongwith Muhammad Shah, for respondents

present.

Filc to come up alongwith connected Service
Appeal No. 5800/2021 titled “Sycd Anwar Shah Vs.
Government of Khyber Pakhtunkhwa” on 14.12.2022
before .13 | |

(J’arc&a Pyul) (Rozina Rchman)
Mcmber (19) Member (J)

*



Stipulated period pas_sed reply not submitted.

15.09.2021 - Learned Addl, A.G be reminded about the omission
and for submission of reply/comments within extended

time of 10 days.

o | ' | . ' Chaitma

_ 03..0-2.‘2'-02'2' | Due to retirement of the Worthy Chéirman; the Tribunal
~is defunct, therefore, case is adjourned to 16.05.2022 for the’

same as before. g

: 16.05.2022' | , | »Junior of learned counsel for the appellant present. Mr.

Naseer ud 'Din Shah, Aséistant Advocate General for the

respondents present.

File to come up alongwith connected.Service Appeal
No.5800/202 titled “‘Syed Anwar Shah Vs. Education

Department” on 21 .07.2022 before the D.B.

(Rozina Rehman) ' (Salah-Ud-Din)
‘Member (J) ~Member (J)
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02.08.2021 Counsel for the appellant present.  Preliminary

arguments heard.
After hearing the preliminary submissions of learned

counsel for the appellant, a question because due for
examination whether the condition of at least second |
class Bachelor Degree provided in the notification dated
24.07.2014 setting down the method of recruitment for
the positions in the said notification with particular
reference to the phrase “at least” used with the said
academic qualification apparently giving expression of
minimum; and in extension its effect when the educat'ion
is improved by acquiring degree in 2" Division or above
in the highef exar\nifnation. Obviously, the question
formulated above relates to interpretation of the policy
and the notification related therewith having prospect
even to prevent the litigation in future, if the question is
finally settled by this Tribunal. Therefore, this appeal is
admitted for regular hearing.  The appellant is directed
to deposit security and process fee within 10 days.
Thereafter, notices be issued to the respondents for
submission of written reply/comments in office within 10 |
days after receipt of notices, positively. If the Written
reply/comments are not submitted within the stipulated
time, or extension of time is not sought through written

. application with sufficient cause, the office shall submit

- the file with a report of non-compliance. File to come up
T for arguments on 28.09.2021 before the D.B.
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Form- A
FORM OF ORDER SHEET

Court of
Case No.- . 6%/0 /2021
Dare of‘()rder Order or other proceedings with signature of judge. .
Proceenings :
2 R 3
T ' i ,
07/06/2021 he appeal resubmitted today by Mr. Noor Muhammad Khattak

Advocate may be entered in the Institution Register and put to the Worthy

Chairman for proper order please.

.
REGISTRAR *

This case is entrusted to S. Bench for preliminary hearing to be put

up there on 0&08[2//

CHAI




The appeal of Mr. Jamal Hussain SCT GHS Amalkot District Kurram Parachinar received

today i.e. on 28.05.2021 is incomplete on the following score which is returned to the counsel

for the appellant for completion and resubmission within 15 days.

No.

Copy of impugned order is not attached with the appeal which may be placed on it.
Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974.

Annexures-B & D of the appeal are illegible which may be replaced by legible/better
one. '

Annexures of the appeal may be attested.

Appeal has not been flagged/marked with annexures marks.

Seven more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.

NI s,

Dt. A& /o 5_ /2021

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.Noor Muhammad Khattak Adv.Pesh.
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%}  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. é@/@ /2021

+

SYED RIAZ HUSSAIN VS - EDUCATION DEPTT:
INDEX
S.NO. DOCUMENTS ANNEXURE | PAGE
1. Memoofappeal =~ | .eieeens . 1- 3
2. Academics documents A L~
3. Impugned notification dt; B
24.07.2014 L§-15
4. |Judgment dt: 28.01.2016 & | =~ C&D )
05.04.2016 ; /e a2
5. Notification E 23
6. Departmental appeal F 24
11. jVakalatnama | ceeeens 2.5

APPELLANT

" THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE




> BEFORE THE KHYBER PAKHTMKHWA , SERVICE TRIBUNAL
- PESHAWAR ARG St
: APPEAL NO. /2021 777 o 5825
Dated_&ﬁ_&?ﬁz/’
Mr. Sayed Riaz Hussain, SCT (BPS-16),
GHS Qubad Shah Khel, District KUrram sueeesvreessesseesies APPELLANT
- VERSUS

1- The Secretary Elementary & Secondary Education
Department, Khyber Pakhtunkhwa Peshawar.

2-  The Secretary  Establishment Department, Khyber
Pakhtunkhwa, Peshawar.

3-  The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.

4-  The Director Elementary & Secondary Education Department,
Khyber Pakhtunkhwa Peshawar.

5-  The District Education Officer, (male) District Kurram.
P PP RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST

THE _INACTION OF THE RESPONDENTS BY NOT

CONSIDERING THE APPELLANT FOR PROMOTION TO

THE POST OF S.S.T (BPS-16) ON THE BASIS HAVING

BACHELOR DEGREE IN 3%° DIVISION AND AGAINST

THE SERVICE RULES NOTIFIED ON 24.7.2014 WHEREBY

THE CONDITION OF BACHELOR 2"° DIVISION HAS

BEEN INSERTED IN SERIAL NO.1B, COLUMN NO.3(i) OF

THE TABLE AND AGAINST NOT TAKING ACTION ON

51 eato-day DEPARTMENTAL APPEAL OF APPELLANT WITHIN

' _ " STATUTORY PERIOD OF NINTY DAYS
RWI"
-\ Y PRAYER:

> ‘5 That on acceptance of this appeal the impugned service

Rules dated 24.7.2014 may kindly be modified to the

extent that the condition of Second Division/Class be

expunged/deleted from Column No.3 (i), serial No.1B of

the table and the respondents may kindly be directed to

consider the appellant for promotion to the post of

Secondary School Teacher (BPS-16) from the date when

his Colleagues and junior colleagues were promoted

with all consequential back benefits including seniority.

Any other remedy which this august Tribunal deems fit
that may also be awarded in favour of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts qgiving rise on the present appeal are as
under:
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That appellant was initially appointed as certified teacher
and later on promoted to SCT and right from appointment
till date the appellant is serving the respondents department

quite efficiently and of to the entire satisfaction of his
superiors.

That appellant is higher qualified having Master in Arts &
B.ed with second division. Copy of academics documents are

attached 3S @nNNEXUME.eessesssrsrassastsssrssnsssessasrarnssassnns A.

That it is pertinent to mention here that the respondents
issued the impugned notification dated 24/07/2014 whereby
the post of secondary school teacher was restructured and
20 % promotion quota to the aforementioned post was
reserved for certified Teacher. That according to the said
notification required qualification for initial recruitment as
well as promotion was mentioned as second class bachelor

degree. Copy of impugned notification dated 24/07/2014 is
attached as aNNEXUMC..irssiressnrrasresasssasssassnnsnasansssianess B.

That it is pertinent to mention here that the respondents
denied promotion to some colleagues of the appellant to the
post of SST due to having third class bachelor degree. That
feeling aggrieved some colleagues filed writ petitions which
were allowed in favor of petitioners vide judgment dated
05/04/2016 and 28/01/2016 and consequently they were
promoted to the post of SST. Copies of the judgments dated
28/1/2016 and 05/04/2016 are attached as

ANNEXUNCrunsrvenssantssnsnassansues @ ieevsesensessmsssssssEERERTSEEE C &D.

That it is worth mentioning that appellant was also denied
promotion due to having third class bachelor degree despite
the fact that appellant is having second division in higher
qualification i.e. master in Arts & B.ed.

That appellant being a similar placed employee approached
the respondents to extend him the benefits of above
mentioned judgments, but still in vain.

That it is also;pertinent to mention that establishment

* department issued a notification dated 15/12/2011 whereby

amendment has been made in PMS rules 2007 by providing
that a candidate who has obtain 3" division in bachelor

degree will be eligible for the examination in cases where

he/she has obtained a higher division in Master’s degree.

Copy of notification is attached as anNexXuUre wuevesessssseares .E.

That appellant feeling aggrieved filed Departmental appeal
before the appellate authority but of no avail. Copy of the

departmental appeal is attached as aNNEXUIe «uueeesssseresees F.




9-

That feeling aggrieved and having no other remedy the

appellant filed the instant appeal on the followmg grounds
amongst the others.

GROUNDS:

A-

Dated:

That the impugned notification dated 24/07/2014 to the
extent of second class bachelor degree for promotion is
against the law facts and judgment of Peshawar high court,
hence not tenable and liable to be modified and the words
second class be expunged only for promotion purpose.

That the petitioner has not been treated in accordance with
law and rules by the respondent Department on the subject
noted above and as such the respondents violated Article 4

and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That appellant is entitled to be promoted to the post of SST
from due date in light of judgments of Peshawar high court

by attracting principle of consistency as mentioned in 2009
SCMR 1.

That appellant hassecond division in higher qualification i.e
master and entitle to be promoted from due date in light of
notification dated 15/12/2011.

That as per sedction-9 of the Civil servant Act; 1973 read

with rule 7 of the appointment, promotion and transfer rules,

1989 the appellant is fully entitle for promotion to the post
of SST (BPS-16).

That appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPEL é Q. |
Q
SAYED RIAZ'HUSSAIN
THROUGH:

NOOR MOH D KHATTAK
ADVQCATES

2021
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® BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SYED RIAZ HUSSAIN VS EDUCATION DEPTT: & OTHERS

AFFIDAVIT

Stated on oath that the contents of the accompanying service
appeal are correct to best of my knowledge and belief and nothing
has been concealed from this Honorable Service Tribunal.

S Rz

DEPONENT

CERTIFICATE:

Certify that no earlier service appeal has been filed
by the appellant in the instant matter before this Honorable Service

Tribunal. S 72’5&2

CERTIFICATION

N el T v
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The Gandidate appeared, f{om Pesh CILV

e T

The Gandidate secured, 2nd d1v1510n m TI—IEORY and 2nd division in PRACTICE OF TEA(‘HING

Nam.e:

e e e

\FV)ER%I"LV OF. PES %AWAR

(Paknsfan s

Bochelor of. Educotlon Annual. Exqmlnotlon ZOGO

(old Course)
Detailed Marks Certgﬁmte

Ruqulrud Pass P"cenlagz -40, Aggregnle Poss Percanlaga 45
L i Mgy

Sayed Riaz Hussain
Pather's Name: Sayed My Hassap Jan

Gender:  Mule Rell No. 829

i

Marks Obtalned

' fIn‘f‘ig\};es T B In i WDr‘dS o

Papers

Edluigaﬂ.gmei;l-:;i“}s_yﬁhglgg}{: '

Principlessof Education.

Schoot Organization,& Health Edycation/ School\()rgamzatlon
&iManagement.:

Fristesy;ofiBducation:
Tglamiyat/ 1stamie:History.
Elective.lt:

Methodiof Teaching i English-

Méthedlofl Teachingrim Mathematics

Optibiati:

CerreraliSeibnios”

Préctiversf Tedchirig:

| todf Cer

100 | 43

Fifty Ong

100 | 44
100 | 48
100 | 51

Forty Four
Forty Eight
Fifty One

Forty Three
Sixty Eight

100: 68

Tifty Three

Ninety Seven

’l)

838793

Susali Nazhped o
Rcsi‘lh"dctl;‘trl:: o Febnis 3

W U,\,ag Unl%‘l‘sny of Peshawar

e BT T AT = St e oo o s oo

Five Hundred and Sixteen

516

2 o‘ﬁt‘r‘oller of Ex:xmmatlon

5
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) R R T T TR TR TR TR
Sl - UNIVERSITY OF PESHAWAR
(Pakistan) ] |
| U
i |
' .. PR i
: B AN : . -7 . E . R ! “i
! Master of Arts in History I
| Final '
: Annual Examination-2005 i
'. Detailed Marks Certificate o
| ( Private Candidate from Parachinar . E
v T Requigd: Fe: Pereanisgs 30, Ngaregus ooy Percenioge ~45 j 1
' ‘ Hame: S a}’ef[ Riaz Hussain Gender: Male Roll No. 20634 ]
8 Fﬁjfher‘s Name: SCly(iL{MiT Hassan Jan Registration No. 86-PK-693 ’ |_]\:
1 : . | |
L Marks Obtained ! '
| Popers/Subjects (Group: 7 ) Mo ‘ — —H \
! . { Marks | inFigures ) “in Words [ ,
| ; T
L , : b g !
i Philosophy of History and Historiography (V1) 100 40 | Forty Only - ,
| The Holy Prophet Orthodox Caliphs & Ommayads (Vi) | 100 49 | Forty Nine {
I The Abbasids and the Muslims in Spain (VIi) 10 | da ";’:%ﬁft;\]'FﬁLi’i’"'”’ S R
; The Ottomans 6% | - i,
Modern Muslim State With Special Reference to 1 ‘)0 40 F'or\'ty Only 1
| Egypt, Turkey, Saudi Arabia & Iran (X) ! t[
i ls‘am in Africa (Xl) l. ................... i
| Muslim Political Thought (XiD) 100 | 47 | FortySeven - :
l " Viva Voce 100 50 Fifty Only |
I, Marks in M.A. Previous ‘500 | 228 Jwo Hundred and Twenty Eight |
; o . : : ) ’ 3 ‘
| T — T 5
? Evvors ond onietona e sl ' Total' '1100 498 | Four ??mﬁre_g&h and Ninety Eight ) l
| toruhseguent rectificotlon -~ : . . oy . e i
! Exammatlon pacseell N in Pam in Second dIVlblon ] ' ' ' ' |
- \ x~ nenN l!! |nTh: I‘VTZ 0!-—-110'\ Viva Voce {13-15).08, 2005
i . A - nl T
| oaCiuedon, 13/03/06 at 15:03:06 L

ax
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Univergity of Peshawar -
o (iaakwg&n) |

. Syeggion Anmual ZEE .

savip Biay Hussary Than of. ,AYEQ Mion Massan JlAH . and a gtudbent

of  Dimreior PEsmawss | baﬁmg pasgey the pregeribed Cxamination
belp i Aususy Zo0G is this dap admitted by the Wniversity of Peshatwar fe the Bearee of

Fn the Bivision in Teathing Peactice
Hn the Seosmp - Pivigion in Dagregate
Pagsed alge i _Feepsat Soisuce ag an _sprions: Subjert
‘The Examination was taken ag:a:tuhole: s i parts
fn A

Registrar

i

Serfal N© 013890

Regigleation e, Co-Helil Countergtgnen

. .: /i . ; .
Roll Po. S — e
all Bo.__ a—

Piee-Chanecellos

Dsng
Y

\zsuit Begiared on '*'_‘__,__# T
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SERVICE CERTIFICATE

It is Certify that Mr Sayed Riaz Hussain S/O Sayed Mir Hassan Jan has
been serving in the Education Department working as S.C.T Post at
Govt: High School Qubad Shah Khel District Kurram Science 2006

~ to date.

His basic pay is Rs: 49,310 /PM,

G.H.S Qubad Shah Khel
District Kurram
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OVERNMENT OF KHYBER PAKHTUNKHWA ELEI\/IEINTARY &
SECONDARY EDUCATION DEPARTMENT

G

Peshawar ,dated the 24" july ,2014 .
NOTIFICATION:-

NO.SO(PE)4-5/SSRC/Meeting/2013/Teaching cadre:-in pursuance of the provision contained in
;ub rule (2) of rule 3 of the Khyber Pakhtunkhwa civil servants’ (appointment ,promotion and

transfer)rules, 1989,the elementary & secondary education department in consultation with

the establishment department and the finance department hereby direct that in this

department ‘s ,notification'NO.SO(G)S&LD/1;28/2003/VOL-II dated ,09.04.2004,notification
NO.SO(G)S&L/1-69/06/VOL-1/DPE/LIB  dated 13.11.2003and notification NO.SO(PE)4-

5/SSRC/meeting/2012/teaching cadre,dated,13.11.2012,the following further amendments shal
be made, snamely:

AMENDMENTS

IN THE APPENDEX,-

(i)

Serial no.1shall be renumbered as 1b and before serial no.1b, as so renumbered
the following new entries shall be inserted in respective columns, namely:
, :

- B @/eg‘ev’ C C’? U ,Zl w ne XL ,D\E B ?& ¢ ‘@
»{ e

=

.

1] 2 | 3 4 5

“1 | Subject I. at last second class master's | 23to
specialist | degree or four years BS degree in 35
(BPS-17) | the relevant subject; and -

ii. Bachelor of education or
master of education (industrial
art or business education) or
M.A education or equivalent
from a recognized university

(a)fifty percent by promotion
.on the basis of

years | seniority-cum-fitness, for the
relevant subject from the '
amongst the secondary
schoolteacher (BP-16).with at
least five years service as such
and having qualification
mentioned in column No.3
Note:- if no suitable candidate
is available in the relevant
subject the post falling in their
promotion quota shall be filled
by initial recruitment ; and

(b) fifty percent by initial
recruitment

e g e S T




/] >

Bellor Caffy

»

(b)

. !

A | pirector At least second class master's 22-35 (a) Fifty percent by
physical degree in physical education years promotion, on the
educatio | from a recognized university basis of seniority-cum-
n ()BP'S- fitness, from amongst
17

senior physical
education teachers.
(BPS-16), with at least
five years service'as
senior physical
education teacher and
having qualification
mentioned in column
No. 3:

Provided that if no -
suitable person is
available from amongst
senior physical is
education teachers for
promotion then the
post shall be filed by
promotion, on the
basis of seniority-cum-
fitness from amongst
the physical education
teachers, with at least
five years service as
such and having
qualification ‘
mentioned in column
No.3 ,

Note:- If no suitable
candidate is available is
available in the”
relevant cadres of the
above teachers the
post falling in their
promotion quota shall
be filled by initial
recruitment and

Fifty percent by initial

© recruitment and




pbee copy  (fgp

N }
G Against serial No 1B as so renumbered for the existing entries, the
following shall be substituted in respective columns,
1 12 3 g 4 5

1B | Secondary 1. At least second class |21 to 1. Seventy five
school bachelor degree’s | 35 percent by
teacher form a recognized | years. promotion on the
(BPS-16) university on need basis of the

basis from the - seniority-cum-
following groups with fitness from the
two subject district concern in
(3) (Chemistry, botany or the following

zoology). manner,
Or (a) Forty percent from
(b) (physics, maths ‘A" OR amongst the senior
“B” or statistics certified  teachers
Or BPS-16 with at least
(¢) (humanities and the five years service as
equivalent groups at senior certified
degree level- with teacher and
English as compulsory certified  teachers
subject: and having
And - qualification
ii. bachelor of education mentioned in
or master of  education | column No.3
industrial Art Or Business '

Education) OR M.A education
or equivalent qualification
_from a recognized university.

Provide that if no
suitable candidate
is available from
amongst senior
certified  teachers
from promotion

then the past shall |

be : filled- by
promotion, -on the

basis of seniority--

cum-fitness,  from
amongst  teacher
with at least: five

years service as

such and having
qualification
mentioned - in
column No.3




basis of seniority- |
cum-fitness,  from
gaaris at least five
years service as
such and having
qualification
mentioned in
column No .3
(f) Twenty percent
from amongst the
primary - school if
teachers (BPS-16)
With at least seven
years service as
primary school head
teachers and senior
primary school
teacher and primary
~school and having
qualification
mentioned in
column No.3
- Provided that if no
available candidate
is available from
amongst. ’

SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

U




No.SO(PE)4:5/ SSRC/M
rule 3 af the ]\ln/ '

und Se¢ onrlcn J L
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Gochelor of ck sducation or
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_Ldu(,mmn) or

quwnlcn!

es-In pm su(m( ¢ n/ thé prouvis ‘ons containe

'Onu:m('nl Promotion
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FOR OF ORDER S}L’EET

\

. Date of order i Order or ot‘ler proceedmns with 51gnature of Judge(s)
lor other | :

i

o proce dings | v
RO @)
- 28/01/2016 1 W.P No. 73-B-2014, -
: - | Present: Mz, Ali Jan Khan advocate for petmoner n

Al

VUHAMMAD GHAZANFAR KHAN (7)- . The
petitioner namely Mumtaz Khan 8/O Guli Jan, through the.

Constitution of Islamic Repubhc of Pakistan 1973, seeks
l1ssuanee of directions to the respondents/department to
. consider him for promotion in the post of SST'in BPS-16 in
view of the Departmental Promotion Committee meeting

held.on .18.01.2014.

."We have heard learned counsel for the petitioner and |-
' \ gone throuzh the available record of the case.

\ 3. Perusal of record transpires that the petitioner has passed
\BA in third' division while as per Notification bearmg No.
SO(HI)S/SSR(Y)HI dated 18.1.2011, the = minimum
| qualifications for the’ post of SST (BPS-16) are Second |-
| Class Bachelor’s degree or MA in Education or Bachelot’s
| Degree in Education. The record further shows that the.
‘petitioner has also passed MEd during the year 2000 in |-
| second division and'M.A H1story and Pak Study during the
session 2003 in second division and M.A. History and Pak
| Study during the session 2003 in- second division. .
| 4. In wake of the above, we direct the respondents tol
| consider the petitioner for promotion to the post of SST
(BPS-16). in. the next: Departmental Promotion Committee
meeting on the basis of his degree in MA. History and Pak |

Study coupled with M.ED qualifications. The writ petltlon
' \ is disposed of | in the above terms

l

| ANNOUNCED
| 28.01.2016

instant Constitutional petition under Article 199 of the|
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IN THE PESHAWAR HIGH COURT , ABBOTTABAD BENCH
JUDICAIAL DEPARTMENT
Write Petition No. 1014-A/2015

JUDGMENT

Date of hearing: 05.04.2016

Petitioner: Mohammad bari by for Abdul sohail Advocate

IKRAMULLAH KHAN, J.-

‘ Through the instant Writ petition under
Article 199 of the Islamic Republic of Pakistan, 1973 the petitioner sedeks

- declaration to the effect that the act of r'espondent No.03 Whereby the
promotion notification dated 28-10-2014 was withdrawn vide impugned
notification dated 24-04-2014 on the ground of having qualification of B.Sc
(3 di{/'iSion) is illegal and without lawfyl authority and against the i
judgment of this court passed in W.P.N0.58-B of 2014. I
2.
Teacher and

P

In essence, the petitioner was initially appointed as Certified
as per entitlement, later on promoted to the post of Senior,
Certified Teacher (BPS-16) vide notification dated 28.10.2014 where after

the "petitioner assumed the charge of the said post on 30-10-2014 and i
after performing his duties to the satisfaction of his competent authority, i
on 24-04-204-15 respondent No.03 has passed the impugned notification

and, as such, the promotion order of the petitioner was- withdrawn on the
ground of having B.Sc in third division.

3.

Comments were called from respondent No.03 who filed the -
Same, averring therein that through petitioner was promoted to the post of !
SST vide notification dated 28-10-2014 by respondent No.2 but on TR
sgrutinizing his qualification documents, it was found that petitioner was
not eligible for promotion to the post of SST being B.Sc third divisioner,
hence, his promotion ordér was de-notified by the Director Elementary and
Secondary Education Khyber Pakhtunkhwa Peshawar and on the direction

of Director the promotion o‘rd‘er of the petitioner was withdrawn vide
impugned notification dated 24.04.2015.

4.

It has further beenvaverred in the comments that
promotion order of the petitioner was withdrawn on the ground of B.Sc

third division and it was done in light of policy circulated vide Notification
No.SO(PE)4-S/SSRC/meeting/: 2013 / teaching cadre dated 24.7.2014

according to which the method of recruitment fo SST was specified with 3




e

(4

/B.Sc from 3 recognized university
along with second condition of MA
university further averred that it is

- fifst condition of at least second class BA

on need basis wht tow relevant subject
education or B.Ed from the recognized
the prerogative of the government enha
Criteria/ policy for the civil servant is no
of rules of his own choice.

6.  the main contention of learned counsel for the petitioner is that this

court has already declared the condition of having third division as null and

void in its judgment dated 4.6.2015 and the case of the petitioner is on

better footing for the reason that in the referred Jjudgment the petitioner
had not been appointed but so far as the case of the petitioner is
concerned, he was dul}{ promoted rather received its benefits from

28.10.2014 to 24.4.2015 and thus, the impugned order is illegal, without
lawful authority and jurisdiction.

7. Admittedly,
of 28.10.2014 aft
case/PERs.

8.

the petitioner was duly promoted to the post in question
er the departmental promotion committee evaluated his

- now the question for the.termination before this court would be that
when ‘the petitioner actually performed his duties on the promoted post

and that two for six long moths then who the respondent No.3 could
withdrawn earlier promotion order on the pretext of having B.Sc third
division. |

8. it appears form the record that a division
declared the . condition of having third divisio
judgment dated 4.6.2015 which fact has al

respondent No.3. in his comments by stating t
that

bench of this had already
n as null. and void in: its
so been affirmed by the

hat they were not aware of
Judgment at the time of withdrawal of the impugned promotion of the

petitioner and when the case of the present of the petitioner is at per with
date of the petitioner there rather on better footing because the petitioner
was not only promoted to post in question but he performed his duties for

six long months and received its benefits, the impugned past by
respondent NO.3 is required set at naught.

9. itis also avail settle principal of law that once benefit is granted to. a
civil servant, cannot be take in back from him and, if so very stringent from
| reésons are required for the same, which are not available in the case in
hand more so, when the promotion order of the similarly placed teacher

having B.Sc third division have not been so far withdrawn which is clearly
\)iolation of article 25 of the constitution of Pakistan, ' '

10.  for the reasons mentioned: above, this petitioner is accepted and the

impugned notification dated 24.4.2015 issued by respondent No.3 whereby
the promotion order the petitioner was withdrawal is declared to be




R

WlthOUt lawful authority and, as such the
28.10.2014 is hereby restored. ..

An,hounced.

05.04.2016

29
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
Dated Peshawar the Decemberl‘, 150f2011

 NOTIFICATION

1

- No. SOE 1! (ED‘ (14)201l -In exercise of the powers conferred by Secuon 26 of the

- Khyber Pakhtunikhwa Civil Servants- Act, 1973 (Khyber Pakhtunkhwa Act No.XVII of

1073) the Chief MINISTER OF ' THE Khyber Pakh‘amkhwa is pleased to direct that in the

: amendment sha be made, namely:

'AMENDI\/IENT, s o -

. In Schedule-], agzinst Sr. No.1, in Column No.3; the full stop appearing at the end shall be

replaced by colon and thereafter that. followmq plowso shall be added, namely:

Prowded that a candidate who has obtained a 3 D1v1$1on or D-Grade in Bachelor s

fwlsmn in Master s Degree”.

~ -CHIEF SECRETARY
 KHYBER PAKHTUNKHWA

iiwa Provincial Management Service Rules 2007 the- followmg further .

Degree will be eligible for the exammatlon n cases where He/she has. obtamed a h1g,her

:
I
1
]
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Subject:

Dated: 30.01.2021

Anxyom'e.. * F

The Secretary.
E&SE Department.

Khyber Pakhtunkhwa, Peshawar

'DEPARTMENTAL APPEAL AGAINST THE INACTION OF THE

RESPONDENTS BY NOT CONSIDERINH THE APPELLANT FOR

PROMOTION TO THE POST OF SST (BPS- 16) ON THE BASIS OF

HAVING BACHELUR DEGREE IN 3%° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON.24.07.2014 WHEREBY THE
CONDITION OF BACHELOR 2"” DIVISION HAS BEEN INSERTED
IN SERTAL NO.1B, COLUMN NO.3(i) OF THE TABLE,

)

Respected Sir,

With due respect it is stated that I was initially éppointed as Certified
School Teacher in the respondent Department and right from the date of my
1" appointment 1 am performing my duties quite efficiently and up to the
entire satisfaction of his superiors. During service, later on I was promoted to
the post of SCT. That [ have the higher qualification of Master in Arts and
B.ed in 2" Division but the authorities issued the impugned Notification
dated 24.07.2014 whereby the post of SST was restricted and 20% promotion
quota to the aforemeptioned post was reserved for Certified Teachers. That
otification required qualification for initial recruitment

L

according to the said
as well as promotiod was mentioned as second class bachelor degree. That
the concerned authority denied promotion of my some colleagues to the post
of SST due to having third class bachelor degree. They were feeling
aggrieved filed writ petitions which were allowed in favor of petitioners vide

judgment dated 05.04.2016 and 28.01.2016 and consequently they were-
_ promoted to the post of SST. That 1 was also denied from promotion due to

having third class bachelor degree despite the fact that [ am having second
division in higher gualification of Master in edhca‘ltion. That being a similar
placed empicyee approached the concerned authority to extend the same
benetit of the above mentioned judgments but in vain. That the establishment
Department issusd a Nu*mcaflon dated 15.12.2011 whereby amendment has
been made in PMS rules 2007 by providing that 2 candidate who has obtain
3" division in bachelor degree will be eligible for the examination in-cases
where he/she has obtained a higher division in Master’s degree. That feeling
aggrieved from the inaction of the concerned authority by not consxdel‘mcr me
for plomohon to the post of SST (BPS- 16) filed the instant Departmentm
appeai héfme your Duod self. ‘

[t is therefore. most humbly pxa}ecl that on acceptance of this
Departmeént appeal | may very kindly be considered for promotion to the post
of SST (BPS-16) from the date when my colleagues and jL}nior colleagues

were promoted with all consequential benefits including seniority. Any olth'er

remedy which vour guod self deems fit that may also be awarded in my

favor. . o .

» 'APD]?«N
. ﬁ I@Z
RTSCT (BPS-15),

SAYED RIEZ HUISS

Ll Qubad whai Khe!l, District Kurram

- -
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

OF 2021

?, ] (APPELLANT)

Savad Kirzz MUy (PLAINTIFF)
‘ — (PETITIONER)

VERSUS

(RESPONDENT)

WP Deﬁ# (DEFENDANT)

1/We Soped ?,ae Lytsern

Do hereby appoifit and constitutte NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

A el Duie fase SR

CLIENT

ACC D
NOOR MOHAMMAD KHATTAK

KAMRAN Kl-ugu/v¥

AFRASIAB KHAN ZIR
& J

HAIDER ALI
ADVOCATES
OFFICE:
Flat No.4, 2" Floor, Juma Khan
Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile No.0345-9383141
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BEFORE THE HONORA;LE SERVICE TRIBUNAL PESHAWAR .

Service Appeal No. 5810/2021.
Syed Riaz HUSSAIN......ccccieiniiiiiiieincc e e Appellant.
Versus

Secretary E & SE Khyber Pakhtunkhwa & others.................... Respondents

Comments on behalf of Respondent N044v& 5.

Preliminary objections.

That the appellant has got no cause of action, locus standi to file the instant

appeal.

That thé appellant has not come to this Tribunal with clean hands.

That the appeal is not maintainable in the present form.

That the appellant is estopped by his own conduct to bring the instant appeal.

That the appeal is badly time barred as there is no record of the appeal of the

appellant in the Respondent Department.

That the appellant has concealed material facts from the Honorable Service

Tribunal.

That the appellant is lacking the prescribed qualification i.e “At least second class
Bachelor’s Degreeé from a recognized University on need basis from the
Humanities and other equilant groups at degree level with Ehglish as
Compulsory Subject” and Bachelor of Education or Master of Education
(Industrial Art or Business Education) or M.A Education or equilant qualification
from a recognized University, however, the appellant has third division and not

eligible for promotion under the in-vogue Rules / policy.

ON FACTS.

That para-1 pertains to record, hence no further comments.
That para-2 pertains to record, hence no further comments.

That para-3 is correct to the extent (40%) forty percent prorh'otion quota was
reserved out of (75 %) seventy five percent for promotion to the post of SST from
the eligible SCT /CT Teacher, policy attached as (Annex-A).

A Y

That the appellant is misleading this Honorable Tribunal and exerting illegal
pressure through instant appeal. The Respondent Department is bound to abide
by the Rules / Policy In-vogue, the policy dated 24-7-2014 for promotion to the
post of SST General is reproduced herein.



5.

@"’)

‘At least second claso Bachelors Degrees from a recognlzed University on need
' ba..:IS from the Humanities and other equivalent qualification - at degree level with

Enghsh as Compulsory Subject and

Bachelor of Educatlon or Master of Education (Industnal Art ‘or Business
Educatlon) or M.A ‘Education or equivalent qualification from a recognized

University, attached as (Annex-A).

In view of the sald oollcy, the appellant rs Wlth thlrd lelSlOﬂ SO he is not ellglble

for 'promotlon. e

That the app_ellantl’si not eligible as he has not fulfilling required criteria, i.e having
third division in Bac;helor degree.

" That the appellant is not eligible as he does not fulfill the requrred criteria as

mentloned above. Furthermore, there IS no appeal of the appellant in the

Respondent Department.

That detail reply. has already been submitted unde/r para-4 above while the
Respondent Department has ltévow'n Rules/ policy for promotlon and induction,

which is attachecl_,;a_s (Annex-A).

[T

That the appellar s not eligible as he has not fulfilling required criteria; i.e for
having third dl_vi'sl’*on in bachelor degree, so he is not entitle / eligible under the in-
vogue policy / riles. Furthermore, there is no appeal of the appellant in the

Respondent Department.
Legal,'the respondent also submits on folvlowing grounds inter alia.
GROUNDS

.

Incorrect _and_denied, - the appellant is exerting illegal pressure on the

respondent department through instant appeal and"th'e responded department
has acted aocor'* nig to the Rules / Pollcy

lncorrect and (M med the respondent depantment did not vrolate Article 4 & 25

of the constltutlon of lslamlc Republic of Paklstan 1973 and has been actedv

accordlng to the Rules and pOlle

Incorrect and dined, the Respondent Department is bound to abide by the law /

rules and pollcy, as elucidated above that the appellant was not eligible for

promotlon under the Rules / pollcy
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Incorrect and denied, detail reply has already been submitted above under para

~ 4 above on facts.

Incorrect and denied, detail reply has already been submitted above under para

4 on facts above.

Legal, Respondent Department also seek permission of this Honorable Tribunal

to produce additional grounds at time of hearing.

Prayer:
.Therefore, it is humbly requested that this Honorable Service Tribunal may

graciously be pleased to dismiss the instant appeal in favor of the Respondent

Department.

AC:
Director E & SE
Khyber Pakhtunkhwa

(Respondent Noj4)

R

yﬁn—)})

District Education Officer
District Kurram
(Respondent No.*3 )
*

AFFIDAVIT

| Mr. Abbas Khan District Education Officer District Kurram do hereby
solemnly affirm and declare that the contents of the instant Parawise

Comments are true & correct to the best of my knowledge & belief.

District Education Officer
District Kurram

AV
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RET. KHWA
: 4 ) RNMENT OF KHYBER PAKHTUN.
SE R ARV &S Y EDUCATION DEPARTMENT

ELEMENTARY & SECONDAR

Endst : of event No & date:
-The Secretary to Government of Kiyber Pakhtunkhwa, Establishment and Administration DepartmentvPe'shawar.
The Secretary to Government of Khyber Pakhtunkhwa, Finance Department Peshawar. )

The Secretary to Government of Khyber Pakhtunkhwa, Law Department Peshawar
The Secretary Khyber Pakhtunkhwa, Public Seruice Commission Peshawar.

The Accountant General Khyber Pakhtunkhwa Peshawar.
The Director, Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.

The Director of Education (FATA) Peshawar. i

The Director, Curriculum and Teacher Education Khyber Pakhtunkhwa Abbottabad.

The Director, (PITE) Khyber Pakhtunkhwa Peshawar. o .
artment Khyber Pakhtunkhwa Peshawar.

10. The Director, ESRU Elementary and Secondary Education Dep
11. Manager Government Printing Press Khyber Pakhtunkhwa Peshawar.

12. The Deputy Director, EMIS (S&SE) Department Khyber Pakhtunkhwa Peshawar.

13. All District Education Officer (M&F) in Khyber Pakhtunkhwa. .

14. All District Account Officer in Khyber Pakhtunkhwa.

15. All Agency Education Officer in FATA :

16. All Agency Account Officer in FATA.
17. PS to Governor Khyber Pakhtunklwa. Peshawar.

18. PS to Chief Minister Khyber Pakhtunkhwa. Peshawar.
19. PS to Chief Secretary Khyber Pakhtunkhwa. Peshawar.

CE RN

20.PS to Minister E&SE Khyber Pakhtunkhwa. Peshawar. . C - . L
21.PS taSeqetaryEESEKhyb‘efPakthkhwa. Peshawar. S e T TEEs T ,
22, Master file : c
(ZAMIN KHAN MO
SECTION OFFICER (mzw]
3
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