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BEFORE THE PESHAWAR HIGH COURT

ABBOTTABAD BENCH

| E / Vo707

/&aﬂ/

CM No.

IN

-AJ2022

Service Appeal No.12097/2020

Ehtisham Nawaz son of Muhammad Nawaz, resident of House No.1455,

Mohallah Khota Kehal, Tehsil & District Abbottabad.

EVE"RSUS

. .PETITIONER

Government of Khyber Pakhtunkhwa, through Secretary Home & Tribal

Affairs, Khyber Pakhtunkhwa, Peshawar & Others.

...RESPONDENTS
APPLICATION
INDEX
S.# Description Page No. | Annexure
1. | Implementation Application 1to4 -
2. | Copy of Service Appeal ¢ _ | ()\ “A”
3. | Copy of judgment dated 23/09/2022 of ' “B”
this Honourable Tribunal |2/ b
4. | Copy of application of appellant . B O
5. JWakale1t11a1nd
| Through
Dated: /2022

- Abbottabad

uprem Court of Pakistan
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BEFORE THE PESHAWAR HIGH COURT,
ABBOTTABAD BENCH —

CMNo._____ -A/2022
N
- Service Appeal No.12097/2020

Ehtisham Nawaz son of Muhammad Nawaz, resident of House No.1455,

Mohallah Khota Kehal, Tehsil & District Abbottabad. |
o ...PETITIONER

. VERSUS

1. Government of Khyber Pakhtunkhwa, through Secretary Home &
Tribal Affairs, Khyber Pakhtunkhwa, Peshawar.

Inspector General of Prison Pakhtunkhwa, Peshawar.

Additional Inspector General Prison Pakhtunkhwa, Peshawar.
Superintendent Circle (Eastern) Headquarter Prison, Haripur.

B

...RESPONDENTS

'SERVICE APPEAL

AI’PLICATION FOR IMPLEMENTATION OF

JUDGMENT DATED 23/09/2022_ IN SERVICE
APPEAL NO.2097-A/2022 FOR REINSTATEMENT IN

SERVICE OF THE PETITIONE/APPELLANT. |

Respectfully Sheweth:-

That the facts forming the backgrounds of the instant

application are arrayed as under;-



2
That 1'espondents; department illegally
rem;(_)ved the appellant from service on
'24.0,_8.2020 which was challenged by - the
petitioner before this anouname tribunal
through service Appea'} .N(?,.1:2097/2020.
Copﬁy of Service Appeal is annexed as

Annexure “A”.

Tha}, this Honourable Tribuna] accepted the

service appeal of the appellant and set-aside

impugned order of major penalty and
converted the major penalty into minor

penalty of stoppage of one annual increment

of one year vide judgment dated 23/09/2022.

Copy of judgment dated 23/09/2022 of this
Honourable Tribunal is annexed as

Annexure “B”.

That the appellant handed over the judgmentA
dated 23.09.2022 to respondent No.3v vide
appliéation dated 05.11.2022. Copy of
application of appellant 1s annexed as

Annexure “C”.
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4. Thgﬁ, respondents’ deﬁartmen_t did not
implement judgment dafed 23109.2022 of
this Honourable Tribunal which amounts to

the contempt of this Hondurabl,e :Tribunal.

In'iview of above, it is ‘prayed  that
1'espondths may be directed to re-instate the
petitigneréappellant, failing which, contempt of
court’ prd%:eedings may be initiated to punished

them.

Dated: /2022

Abbottabad



BEFORE THE PESHAWAR HIGH COURT
ABBOTTABAD BENCH -

CM No. _-A/2022
IN"
Service Appeal No;-12097/2020

Ehtisham Nawaz son of Muhammad Nawaz, resident of House No.1455,
Mohallah Khota Kehal, Tehsil & sttmct Abbottabad.
...PETITIONER

V:ERSUS |

Government of Khyber Pakhtunkhwa, through Secretary Home & Tribal
Affairs, Khyber Pakhtunkhwa, Peshawar & Others.
...RESPONDENTS

APPLICATION

AFFIDAVIT

1, Ehtisham Nawaz son of Muhammad Nawaz, resident of House No.1455,
Mohallah Khota Kehal, Tehsil & District Abbottabad, do hereby solemnly
affirm and declare that the contents of foregoing application are true and

correct to the best of my knowledge and belief and nothing has been

concealed therein from this Honourable Court. | %
- | Zz{ 4

DEPONENT
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BEFORE THE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR | P (
Appeal No. /2020

Ehtisham Nawaz son of Muhammad Nawaz, resident of House No. 1455
Mohallah Khola Kehal Tehsil and DlStI‘lCt Abbottabad.
...APPELLANT
V_ERSUS
1. Govt. of Khyber Pakhtunkhwa through Secretary Home & Tribal
Affairs, Khyber Pakhtunkhwa, Peshawar.
2. Inspector General of Prison KPK, Peshawar.
3. Additional Inspector General Prison KPK, Peshawar.

4. Superintendent Circle (Eastern) Headquarter Prison Haripur.

-..RESPONDENTS

SERVICE _APPEAL, UNDER SECTION 4 OF

KPK SERVICE TRIBUNAL ACT, 1974.

PRAYER: ON / ACCEPTANCE OF THE
INSTANT SERVICE APPEAL, IMPUGNED

REMOVAL FROM SERVICE ORDER NO. 2549

—ee e

DATED 24/08/2020 AND REJECTION ORDER

b o e A e -—-——*\_-—-.\* -
e —————

NQ. 2858/WE DATED 15/09/2020 MAY

e e e

GRACIOUSLY TO BE SET. ASIDE AND

- RESPONDENTS MAY BE DIRECTED TO RE-



]

)

INSTATE THE APPELLANT IN SERVICE

2 P-4

WITH EFFECT FROM - THE DATE OF

REMOVAL FROM SERVICE. WITH ALL

SERVICE BACK BENEFITS ANY OTHER

RELIEF WHICH THIS HONOURABLE

TRIBUNAL DEEM . APPROPRIATE IN THE

' cmcuMgTANcEs OF THE CASE MAY ALSO

BE ALLOWED.

i
2

Respectfully Sheweth;-

The facts, giving rise to the instant service appeal

are arrayed as under;-

1.

That the appellant got appointment in the

respondent prison as warder, vide
appointment order dated 22/01/2015. Copy

of appointment order is attached as

Annexure “A”.

That the appellant served the department

with complete devotion, dedication and left

no stone unturned in the smooth functioning

of the prison.
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Thgt the appellant was 'SI;lfferi-ng from -
kidney disease due to sever jnf_ection, as a |
rest;jlt, the appellant ﬁléd ai)pliéation for
leave as the appellant Wa$ pl1)gsi;:a11y unable
to s;erve'the prison due t6 lddnéy, pain. The
corélpetent authority did not §ancf;ion leave
of gappellant, therefore. The e%ppelzlant after
veri)ally infdnning the coﬁc.e:med,{ ofﬁcialé
Werit to the hospital for his ,tréatment. Copy

of discharged certificate of the hospital. is

attached as Annexure “B”.

That the appellant resumed duty on
09/04/2020 and submitted his medical

description chits for grant of medical leave.

That as per reviseci leave rule 1981,
competent aufhdrity was‘ supposed to
fofward the bill to the next highér medical .
authority to see as to whether the medical
treatment/ preséription chits are génuine or
otherwise. If this procedure is not adopted

then no authority can refuse medical leave.
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That the respondent depelrtment without
considering the medical cerﬁﬁcate, declared
the applicant absent from service w.e.f

24/03/2020 to 29/03/2020. -

That t_he respondent department conducted a
SO called inquiry against: the appellant

regardmg his absence from dut1es Copy of

1nqu1ry 1ep01t is attached as Annexure “C”.

That the appellant has been removed from
service vide impugned removal from service
order No. 2549 dated 24/02/2020 Copy of
impugned removal ﬁom service order is

attached as Annexure “D”.

That the appellant filled depar'tmental appeal
against  the | impugned  order  dated
24/08/2020 whi'ch has also been rejected by
the apnelléte authority vide ifnpugned_
rejection No. 2855/WE dated 15/09/2020.
Copy of impugned rejection letter is
attached as Annexure "‘E”. Hence, the
instant service appeal is filled, inter-alla on

the following grounds.
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GROUNDS;- Q’“ q

That the impugned removal from

service order of the appellant has been
issued  without observing legal
formalies i.e. without charge sheet

and statement of allegatiqns. .

That the competent authority only

issued show cause notice which was

properly replied by the appellant, but

the competent authority ~did not

consider the reply to the show cause
notice of the appellant and issuedA
removal‘ from .service arder No. 2549
dated 24/02/2020, which is illegal,
against fhe laW and based on

conjectures, hypothesis and malafide.

That the period of absanae from
24/03/2020 to 29/03/2020 has been
converted into into leave Wiﬂl out pay.
Therefore, the appellant caused no

loss to the public exchequer. The
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punishment of removal frdm service

is harsh and pungent.l

d.  That it is settled prirciple éf law that

the no employee can be removed from

service due to his absence. It is further
submitted that the appellant was
admitted in Hospital and he cannot be

marked absent from duty.

e. | That appeal of the appellant is Witﬁin
the period of limitation. Thé matter in
issue relates to the terms and
conditions of service. Hence the

Honourable Tribunal has jurisdiction

to entertain the instant service appeal.

It is, therefore, humbly prayed that on
acceptance of the instant service appeal, impugned
removal from‘ service order No. 2:549 dated
24/08/2020 and rejection order No. 2858/WE

dated 15/09/2020 may graciously to be set aside

and respondents may be directed to re-instate the
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appellant in service with effect from the date’ of
removal from service with all service back
benefits. Any other relief which this Honourable

tribunal deem appropriate in the circumstances of

the case may also be allowed.

. k Through
Dated: // 4/ éo /2020 :

(Muhammad Arshad Khan Tanoli)
Advocate High Court, Abbottabad
|

VERIFICATION;-

!

Verified on oath that the contents of foregoing appeal are true and correct to
the best of my knowledge and belief and nothing has been concealed from

this Honourable Tribunal ' : Q\W

‘ ﬂwl‘ .. APPELLANT
VS

T
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BEFORE THE SERVICE TRIBUNAL. KHYBER
PAKHTUNKHWA, PESHAWAR.

Appeal No. /2020

Ehtisham Nawaz son of Muhammad Nawaz, resident of House No. 1455'.
Mohallah Khola Kehal Tehsil and District Abbottabad.

...APPELLANT

VERSUS

Govt. of Khyber Pakhtunkhwa, through Secretary Home & Tribal Affairs,
Khyber Pakhtunkhwa, Peshawar & others.

...RESPONDENTS

SERVICE APPEAL

AFFIDAVIT

I, Ehtisham Nawaz son of Muhammad Nawaz, resident of House'Nd. 1455
Mohallah Khola Kehal Tehsil and District Abbottabad, do hereby solemﬁly
affirm and declare that the contents of forgoing appeal are true and correct to'

the best of my knowledge and belief and nothing has been concealed therein -

from this Honpurable Court.

DEPONENT
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PE SHAWAR
CAMP COURT ATBBOTTABAD

_ ~ o
Service Appeal No. 12097/2020 b
FEFORLE: MR. KALTM ARSHAD KHAN ... CHAIRMAN
‘ NMISS, FAREEHA PAUL ... MEMBER(EK)

Fhtisham Nawaz $/0 Muhammad Nawaz, R/o House No. 1455, Mohallah
IChotla Kehal, ‘Tehsil & District Abbottabad, : _
' ' (Appellant)

Versus

I, Government of Khyber Pakbtunkhwa, through Secretary Home & Tribal

Affairs, Khyber Pa Khitunkhwa, Peshawar.

AT

Inspector General of Prison Khyber P.lkhllll’ll\h\\"l Peshawar.

LS

Additional Inspector General Prison Khyber J’Akh(uui\lma Peshawar,

4. Superintendent Cirele (Kastern) Headgarter Prison, ,i].mpur.

. (Respondents)

Mr. Muhammad Arshad iKhan anoli ,
Adhocate : . ‘ l'or appeltant

Mr. Kabir Ullah Khaitak

Additionat Advocate General . cen lor respondents
Dale o INsSEHution. ..o 15.10.20 "O
Date of Tlearing. e 23.09.2022
Iate QP DCCISION. i aaen 23.09.2022

JUDGEMENT

FAREEITA PAUL. MEMBER (LL ‘The appeal in hand is_‘iﬂS‘Li'l,llté(’l-undcr
section < of the l;(l";‘\lﬂ-’l'mr akhtunkbwa Scrviee Uribunal Act 1_974- against'ﬂ'lc
impagned order dated 24.08.2020 wherehy appellant was removed {rom service and
order dated | 13.09.2020, wherchy 'his dcp;u‘l.nﬁcntal uppcalﬁ\vvas rejected. ‘The
apputinil tias prayod ihm’ on aceeplance of his service appéa!, l‘)\%th the impugned

orders might be set aside and respondents might be directed o reinslate him in
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service from the date he was remaved with all back benefits and any other relicl this

Iribunal deems appropriate.

2. Riel facts of the case. as given in the nwirncrrariduan- of appeal, arc that
appellant was appoinicd as prison warder vide order dated 22.01.2015. He was
sutfering [rem kidney discase and hcnccv ltled an application for leave as he was
unable 16 serve due 1o kidney pain. The competent authority did not sanction the
leave and therefore the appellant after verbally informing the concerned oll’ﬁcials
went (o the hospital Tor his treatment. e resumed his duty ony 09.04.2020 and
submitted his medical descriptions for grant of medical leave. As per revised ,le’av‘c‘
Rules 198 l competent authority was éupp(ﬁed to forward the bill to the next higher
medical authority o ascertain whether the medical treatment and presceription
docHments were genaine or ()ll'lCt‘\\'iS'L‘. but it- was not donc. The réspondcnl‘
department \\"il!]()“l considm"ing his medical certificate, - declared 1‘113}"%(‘_1)?})6]13111'
absent fron duty w.e ' 24.03.2020 o 29.03.2()?;0. An inquity was conducted and he -
was removed Trom service vide impugned order dated 24.08.2020 . Tis gbscncc
periad  from 09.06.2020 to 13.07.2020 was considered as exira ordinary leave
without pay. He filed departmental hppcal which was rcjected by the appellate

authority vide impugned order dated 15.09.2020; hence this service appeal.

3. Respondents were put on notiee who submitied written replics/ comuments
an the appeal. We have heard the learned counsel for the appellant as well as the
1

tcarncd Additional Advocate General and perused the case file with connected

documents m detail.

4, Fearned counsel for the appellant presented the case and argued that the
impugned removal order was issued without observing legal formalitics of issuing
the charge sheet and statement ol allegations. He Turther argued that the competent

awthority only issucd a show cause notice which was properly responded by the
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appellant but it was not considercd-and he was removed rom service. A}qcp&?ing 1o

RIS 4§ S

i the appellant was under l-x.-'c:u'mcn(-z‘md ;.1dn‘1i.11éil in hospital and hen.éc_muld not
be marked absent from duty. e requested for sclting aside the impugned orders and
rcin.g%a-:(,?,nz;; the appellant Trom the date of his removal from service \-\"iﬂ;l all back
hcm-;ﬁ(:‘s

5. The learned Additional Advogate . General contended that the appellant
absenicd  himself from duty several times without permission of competent

authority. ¢ informed that in the present case he had not applied for medical leave.

On the question of inquiry he argued that a charge sheet and statement of-

alleeations was issucd and a proper inquiry was conducted. The appellant was
involved in the inquiry proceedings and when he could not provide satisfactory

respolise, e was removed from service.

6. Alier hearing the ;‘n'g;umcr.nls; and going through the record presented before
us. 1 is clear that the appelant g-.,ol'l it and remained under treatment at DHQ
Haospital Abbottabad, Rccomi prescnted belore us further indicates that hc was
admitted in the Benazir Bhuto Shaheed Teaching Hospital, Abboltabad on
27.05.2020. In the lght of Khyber Pakhtunkhwa Prison Rules 2018, he was bound
u-{giw notice 1o the Superintendent of Jail about the reason ol his absence but no
such notice ov appiication is available on the rccprd. The statement of a]ﬁlegul‘ion.s
:Mw:l'\cd‘ \;'ith the reply of vespondents 'indic:‘u‘cs that the appellant dgsertcd himself
frovt duty w.e. ' 09.06.2020 Gl 13.07.2020, which comes to thirty three days. There
i muali-nama’ (wriiden up‘uiugy) from the appellant also whicﬁ is available with

the reply i which he has requested for a chance to mend his ways. Instead of giving

a thought to i, the compelent authority not only imposed major punishment of

removal from service buf treated the absence period as leave without pay.




-

{

.

frr the light of above discussion; we feel that the }Sunishmmt‘of removal
[rom service was too” harsh on the appellant kccpirlg in view the I';a\(ft' that he
remained wader treatment in hospital for his kidney discascf. lhc Vixp‘pcal is,
therelore. ;;11!_:41\»»»;& msq the impugned order of major penalty s set é‘side; with the -
dircction o .the respondents to (_;011\&11. the major penalty to Aminor ;anany of
stoppage of one annual increment for ane year-and the absence period ta be treated

as Teave of the Kind duc. Parties are Jefi (o bear their own costs. Consign.

8. Prenounced i1 open court in Peshawar and given under our hands and seal
s g ey y . argd “on ! - N H
of the Tribunal on ihis 23 duy of September. 2022.

(KALIM ARSHAD KHAN)
Chairman
Camp Court Abbottabad

(FAREEHA PAUL)  +
Member (E) .
Camp Court Abbottabad

R A T A
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