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: The appcal of Mr. Manzoor Ahmad presented today
by Ml?r..:,i'Noor Muhammad Khattak Advocate. It is fixed for
pr'cli:‘rr“iinary hearing before Single Bench at Peshalwarv
on_ . Notices be issued to appellant and his counsel
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
" PESHAWAR,

’. SERVICE APPEAL No. /éy L’ /2022

Manzoor Ahmad Drug Inspector (BS-17) District Peshawar.

...................................... veeeeeeer APPELLANT
" VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.

2- The Secretary to Government of Khyber Pakhtunkhwa, Health
Department, Khyber Pakhtunkhwa Peshawar.

3- The Director General Drug Control & Pharmacy Services, Khyber
Pakhtunkhwa Peshawar.

.......................................................... ...RESPONDENTS

APPEAL UNDER SECTION -4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
EXECUTION NOTIFICATION DATED 22.08.2022 IN COMPLIANCE
TO KP- SERVICE TRIBUNAL JUDGMENT PASSED VIDE DATED
06.12.2021 WHEREBY THE RESPECTIVE PRAYER OF THE
APPELLANT HAS NOT BEEN PROPERLY IMPLEMENTED IN_ITS
TRUE LETTER & SPIRIT AND THE APPELLANT HAS BEEN FRESHLY
POSTED/TRANSFERRED IN UTTER VOIALTION OF THE JUDGMENT
IBID READ WITH JUDGMENT 2022 SC MR 439 & W.P No.3508-

P/2022 AND AGAINST NO ACTION TAKEN ON__THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN STATUTORY
PERIOD OF NINETY DAYS.

PRAYER: : ‘
~ THAT ON ACCEPTANCE OF THIS APPEAL, THE IMPUGNED
EXECUTION/COMPLIANCE NOTIFICATION ' DATED 22.08.2022

- MAY VERY KINDLY BE SET ASIDE TO THE EXTENT OF THE

APPELLANT AND THE RESPONDENTS MAY KINDLY BE DIRECTED
TO IMPLEMENT PROPERLY THE JUDGMENT PASSED DATED
06.12.2021 READ WITH JUDGMENT 2022 S C M R 439 & W.P
No.3508-P/2022, ACCORDING TO THE RESPECTIVE ACCEPTED

PRAYER OF THE APPELLANT IN ITS TRUE LETTER & SPIRIT.

ANY OTHER REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FIT
THAT MAY ALSO BE AWARDED IN FAVOUR OF THE APPELLANT.
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R/SHEWETH:

R

ON FACTS:

Brief facts giving rice to the present appeal are as under:-

1

That, the appellant filed Service Appeal bearing office No.
16578/2020 before this august Service Tribunal in which the
appellant impugned the transfer notification vide date 06-10-2020.
(Copy of the order vide dated 06-10-2020 attached as -
ANnNexure -----=-======c==cc-==- ity A).

That, the appeal of the appellant was finally heard and decided vide
judgment dated 06-12-2021, by setting aside the impugned transfer
notification and as such the ibid appeal was ‘accepted with its

-respective prayer in favour of the appellant by this Service Tribunal,

while the prayer of the appellant is reproduced as under;

"On acceptance of this appeal the impugned
Notification dated 06.10.2020 may very kindly be set aside
to the exterit of appellant and the respondents may kindly be

 directed not to transfer the appellant from the post of Drug

Inspector (BPS-17), District Peshawar. Any other remedy
which this august Tribunal deems fit that may also be
awarded in favour of the appellant.”

(Copies of the judgment vide dated 06. 12 2021 attached as
Annexure............ ............................................................ B).

That, the concluding Para of the judgment ibid directing the
respondents is also reproduced as under,

“For what has gone above, all the appeals with their
respective prayers are accepted as prayed for.
' Consequently, the impugned order is set aside and
resporidents are directed not to transfer the appellants
- from the post of Drug Inspector or Drug Analyst as the
case may be. |

That, the respondents instead of compliance of the. judgment dated
06.12.2021 to the respective prayer of the appellant, issued an
impugned fresh transfer notification vide dated 22.08.2022 under the
garb of compliance, through which the appellant has been once again
posted /transferred to DIStI’ICt Dir Lower in utter violation of the
Judgment ibid.

(Copy of the impugned compliance Order vide dated 22-08-
2022-attached as ANNEXUre......cvcirerermraratniniannnsnssrersrssnsnenes C).
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That, the appellant feeling aggrieved from the impugned compliance
notification dated 22.08.2022, preferred Departmental appeal vide

dated 24-08-2022, before the appellate authority regarding. the
matter concerned but the same has not been responded/decided till

the expiry of statutory period of ninety days so far.
(_(;0py of the Departmental Appeal dated 24-08-2022

attached as ANNEXUre........coivrerrierimrerreressrereracnrresas D).

That; the appellant having no efficacious remedy other than to prefer
the instant Service Appeal on the following grounds amongst the
others. '

GROUNDS:

That, the impugned compliance Notification dated 22.08.2022
issued by the respondent concerned is against the law, facts,
norms of natural justice, materials on the record and

" unconstitutional, hence not tenable and liable to be set aside.

That, the impugned notification dated 22.08.2022, issued under
the garb of compliance by the respondent concerned, is in
arbitrary & malafide manner, hence not tenable and liable to be
set aside to the extent of the appellant.

That, the impugned notification dated 22.08.2022, issued under
the garb of compliance by the respondent concerned, is totally
based on discrimination, favoritism and nepotism, hence not
enable in the eye of law.

* That, the impugned notification dated 22.08.2022, issued under
the garb of compliance by the respondent concerned, has neither
been in the interest of public nor in the exigency of service, hence
not tenable and liable to be set aside.

. That, the appellant has been posted/transferred through
impugned compliance Notification dated 22.08.2022, in utter -
violation & disregard of the judgment dated 06.12.2021, being
defiance of the judgment ibid, therefore the same is not tenable
and liable to be set aside. '

. That, the i'mpugned compliance Notification dated 22.08.2022, is
nothing but just to harass the appellant and to pressurize for not
sustaining against the wrong doing.

That, the impugned compliance Notification dated 22.08.2022, is
also in utter violation of the cited Judgment 2022 S C M R 439 of
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the Apex Court, by donning the cloak of Competent Authority
while the Apex Court has held in its judgment as that "there is a

' need to put a stop to the use of illusive & elusive term- the
Competent Authority without the disclosure of the
Competent Authority’s name & designation.

“(Copy of the cited judgment attached as Annexure........ E).

That, as per dictum laid down by the Honorable Supreme Court of
- Pakistan in the case cited as “PLD 2010 SC 483", the Honorable
Supreme Court of Pakistan as follow;

"When the Supreme Court deliberately and with intention
of setting the law, pronounces the question, such
pronouncement is the law declared by the Supreme Court
. within the meaning of Article 189 of the Constitution and
is binding on all Courts in Pakistan. It cannot be treated as

mere obiter dictum.

That, the impugned compliance Notification dated 22.08.2022, is
also in defiance of the instructions issued by Judicial Wing of the

" Establishment Department which has been circulated vide dated
14.02.2022, in pursuance to orders of the cited judgment of the
Apex Court.

(Copy of the letter vide dated 14.02.2022 attached as
ANNEXUN@....iiiiiieeriiiiiinieesiinirrsesssssssereenssssererensnnnssnnsmmn F).

- That, the appellant has not been treated by the respondents in
accordance with law and rules on the cited subject and as such
the respondents violated the Articles 4, 25 & 189 of the
Constitution of the Islamic Republic of Pakistan, 1973,

That, the appellant also filed a Writ Petition No.3508-P/2022,

. regarding the proper implementation of cited judgment 2022 S C
M R 439 on the matter of impugned compliance notification to the
extent of Competent Authority, in which the Honorable High Court
Peshawar advised vide Para 6 of the judgment ibid, that the
Worthy Service Tribunal is very much clothed with the jurisdiction
under Article 190 of the Constitution of the Islamic Republic of
Pakistan, 1973 and therefore matter could more validly be
 agitated before this Service Tribunal being a Competent Forum.
(Copy of the ibid Writ Petition attached as Annexure..... G).

That as per dictum laid down by the Honorable Supreme Court of
Pakistan in the case cited as PLD 2011 SC 927, the Honorable
Supreme Court of Pakistan has dilated upon the principle of -

- administration of justice as under,

“when a procedure has been provided for doing a thing in
a particular manner that thing should be done in that
matter and in no other way or it should not be done at all;
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indeed it impliedly prohibits doing of thing in any other

manner; the compliance of such thing in no way could be

either ignored or dispensed with. If the act complained of

is without jurisdiction or is in excess of authority

conferred by statute or there is abuse or mlsuse of power,
- court can interfere.

That, the appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal of appellant
. may kindly be accepted as prayed for.

Dated 22-11-2022.

Manzoor Ahmad

THROUGH: zﬁ
. NOOR MOHAMMAD KHATTAK

ADvocm“E
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL No. /2022

MANZOOR AH MAD VS HEALTH DEPARTMENT

AFFIDAVIT.

- I, Manzoor Ahmad, Drug Inspector (BS-17) Health Department
Khyber Pakhtunkhwa, do hereby solemnly affirm that the contents

' of this Appeal are true and correct to the best of my knowledge
and belief and nothing has been concealed from this Honorable
Court/Tribunal. -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.
C.M NO. /2022
, IN
- SERVICE APPEAL No. /2022

MANZOOR AHMAD VS HEALTH DEPARTMENT

APPLICATION FOR SUSPENSION OF OPERATION OF THE

IMPUGNED COMPLIANCE NOTIFICATION DATED 22.08.2022 TO
=N LOMPLIANGE NOTIFICATION DATED 22.08.2022 TO
THE EXTENT OF THE APPPLICANT TILL THE FINAL DISPOSAL OF

THE ABOVE TITLED APPEAL.

R[SHEWETH:

1- That, the above ment:oned appeal along- with this application has
been filed by the appellant before this august Service Tribunal in
which no date has been fi xed SO far

2- That the appellant filed the above mentloned appeal against the
impugned compliance notification dated 22.08.2022, whereby the

~ appellant has been freshly transferred/posted in utter violation of the
Judgment of this Service Tribunal passed vide dated 06.12. 2021,
‘instead of implementing the respective prayer of the appellant in the
judgment ibid.

3- That, all the three ingredients necessary for the stay is in the favor of
the appellant.

4- That, . the impugned compliance notification dated 22.08.2022 has
been issued deliberately, having malafide intention of harassment
and is in utter disregard of the Judgment dated 06.12. 2021
announced by this august Tnbunal

It is therefore, most humbly prayed that on acceptance of this
application, the operation of the impugned compliance notification
dated 22.08.2022 to the extent of appellant may very kmdly be
suspended till the final disposal of the above tltled service appeal.

Dated 22-11-2022. - :;
o ' .CAp cant

THROUGH: &% |
NOOR MOHAKMAD KHATI'AK

ADVO({A
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NOTIFICATION
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‘GOVT. OF KHYBER PAKHTUNKHW A
HEALTH DEPARTMENT

Dated the Peshawar 06t October,

2020

No..SOH-111/10-1/2020. The Competent Authority is pleased to
01<‘101 followmg postmgs/transfers of the Officers with immediate

S.No. Name G5 Dcsxgmum’; Flom ’Fo e
1 Mr. Inam Ul Haq, Serior | Services Hospital | Deputy Director/Senint
Pharmagist (BS-18) Peshawar Pharmacisl (BS-18) DG 1
I C PS apganinst the vacont ;oo
2° 7 I Mr. Arif Hussain, Analyst| Drugs . Testing | Sr. Pharmacist
(BS-18) Laboratory, Servicez Hospital Proto s
Peshawar vice St. Mo, | e
3 Miss. Naila Basher, | Govt. MCC, DG, DG | Analyst Drug 8
Senior Pharmacist (BS-| & PS. Laboratory Peshawar vice v,
J.18) . . _ No.2 L
4 Mr. Fazle Haq, | Druge Testing | DG, DC &PS againet ?1--1{:";
Pharmacist (BS-17) Laboratory, vacant post ol
: ‘ Peshawar Pharmacist/DI/Chemist '
e [(B817) .
S Mr. Fawzad Alam, | Moulvi Ameer Shah | DG, DC &PS against the!
| Pharmacist (BS-17) Memorial  Hospital | vacant post of |
Peshawar Pharmacist/DI/Chemis.
L . . . . y ' (BsS-17) o
& Mr. Mishbalh Ullah Jan | Bacha Khan Medical { Drug  Inspector  (RS-17):
Pharmacist (BS-17) | Comples, Swabi Marduan vice Sr. No, 17 oo
7 My, Amin Ul Haq, 8r.| District Mardan Scnior  Pharmacist (BS-18} |
' Drug Inspector (88-18) : : KDA Hospital Kohat “cein‘f:
' . . . . the vacant post. .
8 Mr. Abdur Rauf, | DHQ - Hospital | Drug Inspector (BS-17) DHG
Pharmacist (BS-17) Mardan Hosptial Mardan vice Sr. fo
: 8
9 Mr. Shehzada Mustafa | District Mardan Pharinacist  (BS-17) i)
Durg Inspector (B3-17) “OQ)ML’&I Mardan vie Sr. i
&
10 ‘M. Niamatuilah, [DHQ. Hospital Dir | Drug inspector Bs-1v,
) Pharmacist (BS-17) Lower, against vacant post,
11 I Mr  Zia  Ullal, Drup | Dir Lower, Phasmacist (BS-IT‘,WW
: Ingpector (BS-17) Hospitad Dir Lower vir
| o INo. 10 o
12 Mr. Rohullah, Drug | District Charsadda Assistant Dircotor (BS‘—'il;‘f'«.{
Inspector (BS-17) DG, DC & PS against (‘:‘nf.-i
. — , S vacant post, L
13 Mr, .Imran Burkd, Drug]| District 2.1, Khan Drug Inapecter (B;. 17) lalr; t
Jnspector (B8-17) . et e | VI ATWAL, Vu::? Sr.la 0

JLNCATNIY
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14 | Mr. Ibrar Khan Drug| District : Drug Inspector (BS-17) Karal |
Inspector (BS-17) Lakki vice Sr. No. 15
Marwat

- FI'S Mr. Muhammad Saleem | District
Drug Inspector (BS-17) | Karak \vxu Sr. No. 13.

IDmc Inspector (BS- 17) D.I.Khaw |

16.' Mr. Manzoor Khattak, | District
Drug Inspector (BS-17) | Peshawar

Pharmacists (BS5-17) KDA Kehot-
‘against the vacant post.

Mr. Shoaib Drug | District \Pha'rmacists T(BS-17) BN
Inspector (BS-17) Mardan

| Swabi against the vacant pos!.

~ Secretary to Govt. of Khyber Palkhtunkhwe
Health Department

Endet of even No. and Date

Copy forwarded to the o .

1.
2.

ous

© 0 .

10.
11.
12.
13.
14.

The Accountant General, Khyber Pakhtunkhwa Peshawar

Director - General Health Servlces - Khyber Pakhtunkhwa

Peshawar. ~

Director General, Drug Control & Pharmacy Services, I\h\*brﬂ
Pakhtunkhwa, Peshawar

In charge, Drug Testing Laboratory, Hayatabad, Peshawa

‘Medical Superintendent Services Hospital, Peshawar,

Medical Super mtendent Moulvl Ameer Shah Meyorial Hospita!
Peshawar. ,

Medical Superln’rendent DHQ Hospital, concerned

Hospital Director, BIMC Swabi.

District Health Officer concerned,

District Accounts Officer concerned -

The Deputy Director '
PS to Minister of Health
PS to SecretaryHealth
PA to




| Mr Manzoor Ahmad, Drug Inspector (BPS-17),
- f;DIStFICt Peshawar, under transfer to the post of Pharmaost (BS-17),

3 BEFORE THE KHYBER PA!‘HTUNKHWA SERVICE TRIBUNAL
W L e PESHAWAR L Khvber wmmsshwa

ﬂmr\ tee ‘Uripunsl

APPEAL No /657g /2021 biary o =
k‘mauﬁ-«—lﬂ-rvm!’ (“

' DHQ Hospltal KDA ‘Kohat eeeuerennes cersersrnrrresa e evereroees A r“??%'r’*’i"ﬂ LANT

VERSUS

- 1- The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
2- The Secretary Health Department, Khyber Pakhtunkhwa, Peshawar
3- The Director General Drug Control & Pharmacy Services,  Khyber

Pakhtunkhwa Peshawar . R .
e, reerenanad RE@P@N@EN"&'S'

APEAL UNDER SECTION-4 OF THE KHYBER rrmmmwmw
- SERVICE - TRIBUNAL ACT, 1974 AGAINST THE zr«wumm
NOTIFICATION - DATED . 06.10.2020 WHMEREBY  THE
' APPELLANT HAS BEEN TRANSFERRED FROM THE E«‘C&m
DRUG INSPECTOR (BPS-18), DISTRICT PESHAWAR TG
POST OF PHARMACIST (BS-17), - DHQ HOSPITAL KDA, KOHAT
IN UTTER VIOLATION OF TRANSFER/POSTING POLICY 4
AGAINST NO ACTION TAKEN ON THE DEPARTMENTA
APPEAL OF APPELLANTY WI'&‘HIN THE STATUTORY PERIOD OF

1""‘“"1“51&57%{ DAYS

A
;ﬁg(&sﬁwr

A\

~¢ PRAYER: |
That on acceptance of thlq appeal the rmpuwed Mot r“rea«m
dated 06.10.2020 may very kindly be set aside to the wm

of appellant ‘and the respondents may kindiy be direct red
transfer the appellant from the post of Drug fnspector { r
17), District Pashawar. Any other remedy wrich this gugus
Tribunal deems {it that may aiso be awar¢ iz i m favor of oy
appei!ant S

RI’SHEWETH: o o A : :
ONFACTS: . D Vv

‘ . Brief fafctg e a"’l”(} rise £y zhe Dresend agpes! Ay se
vnder:- '

1- That appellant is the employee of TF‘QPCHQ\_H’L Uerjaitment ang is

_ appointed - as' Drug Inspector (BP3-17) through proper
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BEFORE THE KHYBER PAKHTUNKHW' A STR VICE
TRIBUNAL PESHAWAR

- Appeal No. 16578/2020
Date of Institution ... .11.01.2021

' Date'of-De,ci.svioﬁ' ... 106.12.2021

: I\/h Manzoof Ahmad, Drug Inspeétor (BPS-17) District Peshawar, under

Transfer to the post of Pharmac1st (BPS 17) DHQ Hospital KDA Kohat.
‘ . (Appellant)

VERSUS

The Chlef Secx etary, Khyber Pakhtunkhwa Peshaw ar and two other.

(Respondemﬂ
Pr esént : - g
Mr. Noor Muhammad o ... Forappellant.-
Advocate. o L o
Mr. Muhamm-ad Adeel Butt, L , ,
- Addl. Advocate General =~ . . .... Forrespondents.
MR. AHMAD SULTAN TAREEN . .... CHAIRMAN

. MR. SALAH-UD-DIN, - - ...  MEMBER()

JUDGMENT

'AHMAD SULTAN TAREL‘N CHAIRMAN -By the appeal tIL o]

above  in the heading and elght other appeals bearmg No. . 10301/2020.
10535/2020,  16579/2020, © 16580/2020, ~ 923/2021,  1559/2021,

4821/2021,518'7/2021»,_ the appellants have invoked the jurisdicti.on of ‘this

Page 1 of 12
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Tnbunal to challenge their transfers from the post of Drug. Inspectors/Dg

Analyst to"t’hepost of Phar1na<:1sts W1th the prayer coptecl herein below:-

"On acceptance of this appeal the tmpugned Notifi catwn dated

© 06.10.2020 may very kmdly be set aside to the extent of appellant
- and the respondents may kmdly be dtrected not to vtrqns.je: the
appellant from the post of Drug Inspector. (BPS-I 7), . District

' Pés.lm'war. Any other remedy which this august Tribunal deems

fit that may also be awarded in favour of 'th‘e appelfant.”

2. Thls smgle Judgment shall stand to di'spose of a’ll the 09 appeals ‘
one p'lace.as:m all of them common questlons ot tacts and law arc
1nvolved
3., | The factual account as grven by the appellant in Memo. of Appeal
_has been edrted for the purpose of this judgment. The appellants in
-Appeals No. 16578/2020 10301/2020 10533/7070 16579/2020,
l6580/2020 923/2021 1559/7021 4821/2021 5187/707 are holders ot'.
the post' of Drug Inspector in pursuance to then appomtment made on the
' -~ said post in due process Appellant 1n Appea] No. 16580/2020 is i
of the post of Drug Analyst The respondent department transt’eri'crl then
from their respective posts held by them in the relevant carlre to the post
. of Pharmacrst They through their respectlve depaltment'tl appeals have
' challenged' their transfer 01ders before the departmental appellate
authority but they 1'eee.l‘\red no ‘response of their departrnental appeals.

Consequently,'they have preferred their service appeals respectively, as

Page 2 of 12

it mer ot A g e e
I A ST R

B ST D I LT



" 'enmnera"[ed nei;ein"abb:\'}'e',.f01jl judicial ‘review of dw impugned transfer
mdersThe”cvples of the appoinflnent 'Orders of ap'pe'llants, last transfer

" vorder-i within 'cadre and of imiaugned_ p‘rde"r i‘;ollo‘wed by the copies of
) dépa_rdnental "'a'p'pea‘ls a:re'availal.ale. on _necord as annexed with th-ir
. 1'e'ep:ec‘eive' Memqranduln of ‘Appeals.. :rhe, appel]ants have disputed i
.‘trans'f'ei'v' as made vid:e.imnugned order .on the- ground that in terms u!
serv1ce rules for thern theu appomtment p1omoUon and tlansie1 s
‘ govemed by not1ﬁcat10n dated 09. 04 2006 of the Government of Khyber |
-Pakhtunkhwa I—Iealth Departme’nt quite d@fferently from the Pharmacists.
The copy of the said notlﬁcatlon as annexed v;nth the appeal is also
available on ﬁle The appellants amongst 'other grounds have mged that
the‘ unpngne'd notification of their transfer 1s against zlafn/,;facts, ormis
na,turallju'stic-e and material dn reeerd and being not.lenab]e is liable t s

. set aside to the extent of appeliants and private respondents; and that the

appel}an"cS .Were. not treated- by the reapendents in accordanee with
. law/rules dn the subject"in utter Violation of Articles 4 and 25 of the
Constifution of Islarnic Republic of Pakistan,v 1?73.

4. On notice of appeal, the reépon_dents iﬁrned*up, joined the
‘proceedings and contested the appeal by filing written- replies stating
therein that the appellants have got no cause of actlnn or locus standi:
that the appeals are against the prevailing law and rules ancl'arf: o

maintainable in present form. They with several factual and eon

.Page 3 of 12
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.- objections submittéd that the appeals having been filed with malafids

_-intentions aréliable to be disrnissed as the impugned transfer notificai: »

has been iSsued in accordance with Section 10 of Khyber Pakhitunkliw:

 Civil Servants™Act, 1973,
5. We have heard the argﬁments and perused the record.
6. | 'AThe arguments of thé parties revolve around their submission in

Wri'tiné made. in Memorandum of appeal and written reply respectively

and discussed herein above.

A _L'ear‘ned'co'unsel for the appellant has argued that the ilﬁpugned

notification dated 06/ 10/2020 is against the law, facts, norms of naiu; .
jus.tic.e and materials on the record; that the appellant has not been treatec:
by thé reépondent_s in accordance With law and ruleg'on the s.Lligject and ur
such t_hq resp‘én&ents Has violated Artiglés-4 and 25 of the Constitut_ion_ of
Pakistan; that the i,miatign.ed ﬁotiﬁcation 'da'ted_ ‘06/ 10/2020 has been

issued by the respondem No. 2 in arbitrary and'malaﬁde'mann_er; hence,

' not ten%;iblé and liable to be set aside; that the impugned notification dated

© 06/10/2020 is based on discrimination, favoritism and nepotism and is

not tenable .in the eyes of law; that the impugned. notification” dated -

- 06/10/2020 has neither béen in the best interest of the public servic -..

in exigencies of service; that -through impugned. notification. e

appellants has been tranéferred against the wrong cadre/post; that

- Paged4of12
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: through‘ impﬁgﬁed“noti'ﬁcationis violation of clause-I and 1V of the

',_‘tt"a11sfe1‘7pos-t<i~1qg. helicy' of the Govemmeht of Kliyber Pakhtunkhwa.

8. Learned AAG on behalf of respondents rebutted the arguments

" advanced, by -1eamed counsel for the 'appellants and has argued that the
* appellants are employees of Health Departments selected through Public
. Service Commissions of Khyber Pakhturikhwa but their performance is

: questlonable on the ba51s of thelr monthly progtess reports Com]‘)llu' on

the basis of set  indicatots besides_ t_heir facing inquiries; that th
appellants have already completed their normal tenure of two years and i

'is the diseljetion of the competent authority to transfer a civil servant at

' anytlme even- outside of the provmce that no terms and confhtlons of
thelr service have been v1olated that the 1mpugned notification is based

on law Rules and pr1nc1ples of natural )ustlce that thele 1s.n0 malafide

_on the part of respondents towards the appellants; that the application are

transferred in accordance with law in’the public interest; that it is the

ﬂtness of things to post a right person at a right place to achieve good

govelnance and to enhance pubhc serv1ce dehverv th'tt the appellam

have been tr ansferred w1th1n their cadre within the same dnectm ate even
if they have been transferred ‘in ex—cad_re, the same is also covered under
the second proviso of Agt; that the notification issued after observance of

v

all relevant rules/policy. .

* .+ Page50f12
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9. For . any ‘Feason- but as matter'of fact, the posts held by ll'lL_

appellants as- Drug Inspector or D1'ug Analyst as the case may be, were

got vacated by t1ansfer of the appellants and filled by postlmT of the
3 individuals from the cadre of pharmamsts.»Tha appella.nts mconsequcntw

- of ‘their transfer have been posted against non-cadre posts. The maim

,:defe,né'e .of the respondents lies in their repiy to para-4 of ihe

memorandum of appeal. It has been stated vide para-4 of appeal that by
l o * the service rules cl'at'ed" 09/04/2‘(')’0_6, the cadre of the -appellants s
i o : Lo - - |
‘ completely different from that of service rule assigned for pharmacists.

The reply of the respondents to said par-a is copied bel(jw:

“The Service Rules does not carry any kind of assignment to a
cadre but it specifies the method of recruitment and promotion

prospects which is otherwise protected after the merging of cadr..

S

- Although transfer is not a punishment but to make such like peaj-

punctual subservient to the publz’c and to ove/'conm'the de/’z‘ch;,r;cw

-

of efficient of. hardworkmg oﬁ‘ icer to post /1g/7r person_on right

- place z‘he three cadres i.e. hospztal pharmaczsz‘ di ug mspccfoz and

'analyst haviﬁg same basic l;ua[z_'ﬁcq;ion as (’@qz_u'red for' i/jdz./c't‘z'()n
} ’ L .:hrozzgh. Public Sarvice Comnaissiqn’, were m:erged to obviate the
.-stagn‘cznc:'y.z'n'thev‘ éadﬁe. Bydoi’ng aVOA c:zn)'/ drug inspector or an
analyst at DTL (who are the cadre;of z‘he.04 to 05 persom.s) c&./: b

transferred making them liable to work in hospilal under the @i

A | ~ Page6of12 -




o

- _u-nreans ; shop,
' prescnpuon Part-
. enforcement staff Su
- _"proivides that an’ In'spector an

| Form-1 & Form 2 respectlvely,

performance of all manu

- ‘except

%
2
tore or place where drugs are compounded or prepared o

ll of ibid rules relates to apporntmenl and functions o

b Rule-(l) of Rule—3 in Part»ll ol the said Rules

d Analyst shall submlt monthly returns in.
to thé Board and Summaly ‘on tl

e area under their respective

overall srtuatron of qualrty control in the

.jurisdi“c':"tion and the board shall mamtam such infor matron in a manner as
keep watch on the

to monltor the quahty of . all the’ drugs sold and to

facturers Rule 4 proyrdcs qualifications et -

Inspector and Analyst Accordmgly, no person shnll be aapomtw i

’ lnspector unless he possess the degree in Pharmacy from University oy

. other inStitutions recognized for this purpose by the Pharmacy Council of

Pal(lstan and has at Jeast one year experrence in the manufacrure, sell.

testing or analysrs of drugs or’ in Drug Control Admrmstratron or in

hosprtal or pharmacy Sub Rule (2) of Rule 4 provrdes the qrralrhmtlon

for apporntment as Analyst whrch is srmrlar to that of the Inspector

expeuence whlch in case of Analyst is 05 years. The same rules

‘,‘(.

l.e. of 1982 provrde f01 dutles ofInspectors clTlCl Analysts. From the ..

statutory exposrtrons 1elatmg to the posrtron of Drug lnSpeCtOl and o

Analyst, we " have 1o hesitation to- hold that the posts of Dl‘ug_

Insp'ector/Drug Analyst are statutory posrtrons wrtl authority -of

-

he Provrncral Government The Gov

pment of

appointinent vested in t

" Page 8 of 12
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.Khyber Pakhtunkhwa vrde notrﬁcatron dated 09/04/’7006 bearing No.

E 4(; o ~SOH—III/ 10: ﬂ4/05 igsued in pursuance to the provrsrons cont"rrned in-sub
E i’ff rule- (2) of” RuleB of "the Khyber.Pakhtunkhwa ‘Civil Servants
1 j | '_(Apporntment Promotron and Transfer) Rules, 1989, laid down the
‘! v oo ; : method of- 1ecm1tment qualrﬁcatrorr and other cond'rtions of service

f: j o .- applicable to the,posts specrﬁed in column-2 of the aprendix. i
e | : quahﬁcatron of Inspector in the appendrx is -sfrmilar to il

quahﬁcatron provrded under Sub Rule (1) ot Rule-4 ot Urr
o Pakhtunkhwa Drug Rule 1982 Accordrno t'o method of recruirment

prescribed in 'column-S of the apperrdrx, ‘the'.appointment to the post of !~

Drug Inspector is.to be made by inirial recruitnrent while to the post of

Chref Drug Inspector and Drvrs1orra1 Drug Inspector by promotron The
r‘equndents in their feply vide para-4 as reproducxd herein above have

asserted with vehemence that there cadres i.e. Hospital Pharmacist. Drug

Irlspedtor; :and ﬁr'ug Anaryst having same quali'li"rcation for i
through Pubhc Servrce Commrssron were mcroed to e'r»\r;;r-n‘ ‘
stagnancy in the cadre. By dorng so Drug Inspector of Analyst at DTL
(who are the cadre of 04 to 5 persons) be transferred making them liable
to Work in hosprtal under the- close super vision of hosprtal administration.

Those who are transferred from hosprtal to work in the treld as Drug

Inspector are treinendously working, 1emovmg the bottleneck\ and

Page 9 of 12




| -thé,..ho'ld'ers of the post of Drug Inspéctor/Drug Analyst and !

T —

e
A

highlighting a 1ot of .diééfepanc_;ies done"b'y_thefir predecessors who have

"'_béen_ gacké&ﬁdin ﬁeld duty. - |

12.. The réply of the respondents as discussed above revolves aronn -

: ) " thé, expédienéS? of filling the Drug Regulatory posts by infer se trans{:

Pharmacists by merger of their cadre to ensure the discipline and quality

of .I.Je'r“'f”ormance-purpo_rtedly for the public good. We aré not supposed o

4 doubt the ‘intentions of the 'respdhdents for such expediency but at the

same time, we have to see that such an expediency is in conformity to the

law and'rulesAon‘the subject. - Article 240 of Constitution of Pakistan

enshrines "that “subject to the Constitution, the appointments anid

conditions of service in the Service of Pakistan shall be determined h. .-

under the Act of Parliament in case of the services of Federation and :

or under the Act of Provincial Assembly in case of scrvices of Province

and posts in connection with affairs of the Province. In pursuance of this.

- command of Constitutibh, the Provincial Service Laws ie. the Khyber

*

| Pakhtunkhwa" Civil Servants Act, 1973 andvRule's made there-under ére

‘

in place in general besides other Special Service laws for particular posts

and services in connection with affairs of the Province. As already

discussed above, the notification dated 09/04/2006 issued it pursuance 1e

Sub Rule-(2) of Rule-3 of (APT) Rules, 1989 is there which laid d.

the method of recruitment, qualification and other conditions of servive

-+ Page 10 of 1‘2
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Sl
apphcable to the posts of Dmg Inspect01s of- dlitmen‘ ranks. huk wo

presence of a~legal mstrument 11ke notxﬁca’uon dated 09/04/2006 having

: statutory balkmg, transfer of a. Drug Inspectm to an ex- -cadre post to filt
: '.the 1esu1tant vacancy by transfer of* a non- -cadre ofhcel S seemmgly not

cr edlble By the unpugned order dated 06/ 10/2020 appellants holding the

posts of. Drug Inspect01 and one among thern holclmc the post of Drug
Ané_ilyst’wero transferred from their 1'e'spectiyeposts held by them in
relevant 'cadrs artd'f. p.osted as Phai-lnactst in a wrong cadre. The
.L1otiﬂcétion dated 06/04/2(4)0‘6' ‘as far as -coluom-‘S of its'ztppendi.\; i
conc&n&l expresSlyv'provides for appointmént of Drug Inspector throi: '
initial recruitment. With this p'osition 'ellsv.to msthod of atvpointmem nt“‘

Drug Inspector, the post held by him 'cannot, be filled by transfer or

- promotion from any.other cadre albeit the person in the alien cadre may

possess the qualification similar to the,qudli‘ﬁcation of Drug Inspector. In

holding so, we derive guidance from the law laid down by august

Supréme Court of Pakistan in the cas'e_ of Muhammad Sharif

: Tareen-.'..v's._..' Govern'ment of Balochistan (2018 SCMR 34L.in the

ibid case, it was held by the Hon’ible‘Supreme’ Court that a post whio- -

. required by the rules to be filled b'y.Ir;itisl, recruitment cannot be filled i

promotion, transfer, absorption, or by any other method which is not

pt‘o‘vided by the ‘relevant law and rules. Furthermore, after making

referonce to. the law- laid down in the case of Al Azhar Khan

’

Page 11 of"12
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 Provineé-of Sindh (205 SCMR d56). it was held as

. Baloch:..vs
follows: T

“8. The qumtéssence of the paragraphs reproduced

above is that the appomtments made on deputation.

by absorptzon or by transfer under the garb of

-egard of

exigencies of service in an outraoeous disr

air ed efficiency and paralv-ea’ the gooa’

merit imp
this

and ‘ that ~perpetualion of
even for a day more would further
/

governance

phenomenon

deterzorate the state of effi iciency am/ peares

governance ” A _ -
13. For what has. gone above all. the appeals with their respective

p1ayers are accepted as prayed for Consequently, the unpugned 01d61 is

. set as1de and 1espondents are d1recte’d not. to transfer the appellants hom ,

i o the post of Drug Inspector or Drug Analyst as the case may be. Parties

are left to bear thelr own costs. Fxle be cons.igned to record ~oom after

s , , .
_ completion.

. : Yy - C (AHMAD
! ) - ‘ ke o . Chalrman

(SALAH-UD-DIN)

. ' Member(J)
ANNOUNCED
06.12.2021
§ g R
A6
67

W’WJ T LRSI



“3/;;\9.5{’ GOVERNMENT 0F KUVBER PAKIPTUNKIWA
Sf’é«:—-ﬂt ;2 HEALTH DEPARTMENT \
N NS g i

iyl
M:i’_‘gf:‘-‘ Daterd Peshawar, the 2209 August, 2022

NOTIFICATION
- . '.’151‘.‘:511!113: tn campliance of the Scrvices Trihunal,
SOU-111/7-262/2022(Dr0s 208
Peshawar judgment date .
:xppl‘(‘l‘.'ﬂl of
jo Inspector/Drug fnspectors/Drug Analyztis herehy minde
> - '

o 06-12-2021 i Service Appeal no T657R/2020, and
¢ ¢ upon the coampetent authority, the nasting/transfer arders
onsequent upon th .

of the following Chief Dt

(DTL), Peshawar.

with immediate effect .
[ S Name af nmccr;cé From To | ? Remarks ‘
i No & Desinnation e imer i !
Pl Sved L.:".M:;nnn'}arl J.Chiel  harmacist Chief D‘ru‘: ; f'".%"““:k“ tie umﬂnrg
) Asad Halmsi Chief | (BS-19).  KDA. | Inspectar  (B5-19), f post: |
Drug Inspector | Kohat. District DI Khan { l
{___ins.a. : _ T {
[ 2. 4 Tayyab Ahbsss l Chiel  Pharmacist | Chizf _Dr!-}g e ainst the vacant !
f Chinl Drag | {U5-17),  Serviees | Inspector (8S-19). P ;
! { Inspector BS-19 | Hospital, ' . District * - I !
v J T ! Teshawar, | btiottahad, : — !
3. Amin ul flaq Seniof | Already ondder repart to DG, DCEPS on acrount of disriplinary |
f | Prug Insprcter | proceeding under E&D Rules, ZA11. s
: Ips.s | : e ‘ '
i Aril Hussain | Senier Pharmacist | Drsg Anaiver| Againsiing vazant =
Analyst RS-10 ‘ {BS-16), Services | (BS-18), Drug  post
Haspital, i Testing Laboratary « Il

;
5

{
H
L
15, I Manzoor  Ahmad | Drug lr,gpctlorJ Drug Inspector Againstih vazant
[ ! Drug Inspectnr B3- I {B5-17),  Districe | (BS-17), Distrigt Dir | post. _‘
. f {17 - Peshawar, { Loweer, . i
f 6. 1 Zia Ullah  Drug | Drug - Inspecter | Drug Inspectar { Against the vasant
I |inspector B8-17 {(RS-17), District | (B5-17),  District { post, !
{ f Dir Lower, Bannu, : |
7. ! Mukammad Sheaib ' Already under report to DG, BCEDS on account of disciplinary |
i Khan Prug | proceeding under B&D Rules, 2013, .
!__gMcc:nr DS-17 i N =.
i B. jShazada Mustala | Waiting for | Drug dpspector | Azainst the vacant |
! ,/‘\nwar Drug | posting at | {BS-17). District | prst :
' f Maspector BS-17 Diractorate of | Karak
' : ' fruz Contrn! & ! i
!" Pharmacy ‘ : :
| Services, Khyber | : l
f R Pakbtunkiwwa,, | o ,
i i Peshmwar, ! ; |
: S
Scerctary to Gavl. of Khyber Palkihtunklnes
flealth Department
Endst ol avan Noand Date,
Capy forwarded to the:-
Accountant General, Khyber Pakinunkhwa, Peshawar,
Dircctor  General, Drug  Control &  Pharmacy  Services, Khyber

?‘i?“fd [

S

Pakhtunkhwa, Peshmwar. i
Registrar, Khyber Pakhtunkhwa, Service Tribunal Peshawar.

Medical Superintendent, DHQ Hospital, concerned.

Medical Superintendent, Services iospital, Peshawar.

District Health Officer conceried. '

In-charge, Drug Testing Labaratory, Peshawar,

District Accounts Qfficer, cnnccrncd.__

CdmScanncr
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\ D - PSIC. GKhybar Pakhiunkhwa
; L NN WS WY/, 2
> . Ceiu _:_,_,__Q\_QLQ_&;JQ\
The Worthy Chief Secretary, : .
Khyber Pakhtunkhwa Peshawar.

Subject: DEPARTMENTAL APPEAL FOR PROPER IMPLEMENTATION OF
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL’S JUDGMENT
o ' DATED 06/12/2021 ANNOUNCED IN SERVICE APPEAL
NO.16578 IN LIGHT OF JUDGMENT DATED 30.12.2021
PASSED BY HONORABLE SUPREME COURT OF PAKISTAN IN
C.A No.62-K IN TRUE LETTER & SPIRIT

Respected Sir,

In pursuance to the judgment announced by Honorable Service
Tribunal Khyber Pakhtunkhwa Peshawar vide dated 06/ 12/2021, on the
subject note above, the undersigned humbly submits as follow.

1) That, the august Service Tribunal accepted Service Appeal
No.16578, in respect of undersigned and set aside the transfer
order in its judgment passed vide.dated 06.12.2021.

(Copy of the judgment dated 06.12.2021 attached as

Annexure “A”).

2} That, in compliance to above judgment, Health Department

‘ submitted an inipug_ned compliance notification issued vide dated

22.08.2022, to the august Service Tribunal in violation of
Jjudgment ibid.
(Copy of the notification vide dated 22.08.2022 attached as
Annexure “B”).

3) That, the above impugned compliance order is also violative of the
Judgment dated 30.12.2021, passed by Honorable Supreme
Court of Pakistan in C.A No.62-K by not disclosing the designation
& name of the Competent Authority being an illusive & elusive
term. - _ ' o

4) That, in this regard the Judicial Wing of the Establishment
Department has already issued crystal clear instructions vide
dated 14.02.2022, to comply with the judgment in its true letter &
spirit.(Copy of the letter vide dated 14.02.2022 attached as

Annexure “C”).

Keeping in view entire of the above, your kind honor is hereby requested
to please review the impugned execution order issued in compliance of Service
Tribunal’s judgment as well as to rectify the same in light of judgment passed by
Honorable Supreme Court of Pakistan in C.A No.62-K, which has a binding effect
on the all state’s functzonanes/ Judicial Authontles

(Relevant Copies Enclosed).

Provincial Drug Inspector,
District Peshawar.
1) Registrar Honorable Peshawar High Court Peshawar. E
2) Registrar Honorable Service Tribunal Khyber Pakhtunkhwa Peshawar

For information & necessary action please.

MANZOOR AHMAD,
Provincial Drug Inspector,
District Peshawar.
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8 20225 MR 439 _ \W[ !
| (Supreme Court of Pakistan] g/» 5
‘ . - L

Present: Qazi Faez Isa and Amin-ud-Din Khan, JJ

| PROVINCE OF SINDH and others---Petitioners

\

Vergus .
SHAHZAD HUSSAIN TALPUR--Respondent |
| Civil Petition No. 407-K of 2019, decided on 30th December; 2021.
‘ (Against the judgment dated 15{.03.‘1'2019’passed by th'lb Sindh Service Tribunal at Karachi in
‘Service Appeal No. 815/2017) : , o : : :

: (a) Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1974---

‘ ---4R. 4(1)---Sindh Public Service Commissjon (Functions) Rules, 11990, R. ?(1)(i)---Special Auditor,
Copperative Societies---Appointment, legality of---Special Auditor was required to be selected by the
---Special Auditor was a grade 17 post and

Pravincial Public Service Commission ('thej'Commission') I
! the Secretary, Cooperative Societies was not authorized to either select or appoint a person in Grade
17 o -

' Perusal of the original file and documents pertaining to the appointment of the respondent as,
Special Auditor, Cooperative Societies showed only the relevant notification appointing_ _the
respondent; there is nothing therein regarding the number of persons who had applied for the position

| of] Special Auditor, how many had participated in the test and interview, the results of such test and :
' interview, and culminating in a seriatim listing of .the applicants in the order of merit - the merit list. |

The respondent was pre-selected and appointed by the Secretary, Cooperative Societies and this was
done without making him take any test and/or interview . © . - L

The Secretary issued the notification appointing the respondent by using the ubiquitous term
competent authority, without disclosing the designation-and name of the competent authority. Secretary
also did not disclose that he himself was the competent authority in respect of appointments to a Grade
. 1 position. To enable himself to appoint the respondent, the Secretary . illegally downgraded the
position of Special Auditor from Grade 17:t to Grade 16, and, to ensure that the nexus between him and
the- respondent went unnoticed the Secretary did not mention the full name of the respondent in the
dotification and left out the names shared between them -'Mir' and 'Talpur'. '

" Special Auditor was required to be selected by the Provincial Public Service Commission (‘'the
Commission'). Special Auditor was a Grade 17 post and the Secretary was not authorized to either
. delect or appoint a person in Grade 17. In selecting and appointing the respondent as Special Auditor
the Secretary had acted illegally. Respondent was not selected by the Commission yet he was
appointed as Special Auditor, and, it would not make a difference gven if it be accepted that the post of]
Special Auditor was in Grade 16 because selection to Grade 16 posts was also to be done by the
Commission. Appointment of respondent ;as' Special Auditor was patently illegal. |
(b) Civil service-— | o |
----Appointment---Use of the term "competent authority" in notifications, orders, office
memorandums, instructions, letters and other communications---Deprecated---Using the tern
'competent authority' but without disclosing such person's designation and name is against publig
policy and also against the public-intereét since it facilitates illegalities to be committed and protects
| those committing them. '

It is an individual who holds a particular position and by virtue of such position exercisgs
. power. Merely mentioning the competent authority without dis¢losing the designation and name of the
person who is supposed to be the competent authority is utterly meaningless. Non-disclosure serves {o

obfuscate and enables illegalities to be committed. ' o

P N 4 .
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! Judgement
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’

‘an ahdihema and oftentime

pub

competent authori
and hlso against the
comfnitting them. Every
excHequer, serves the people; po
exercise power. ‘ _

without disclosure of the competent aut
Governments, Registrars of the Supreme Co

Hi

and

no

leg
Record, Ali Gul Sanjrani, Deputy Secretary

| Advocate-on-Record (absent) for Resppndemt. RN |

JUDGMENT

Ttibunal at Karachi (‘the Tribunal’),
dismissing him from the position o
Aldditional Advocate-General, Sindh ('
for the Cooperative Department. However,
1986 refers to the department as the Cooperativ

-+

distlose the designation and the name of the'p

i
post could only be filled-in by inviting applicants.
g
(

marks for appointment. Referring to the Sindh Public

per the Commission's Rules the selection'to a gra

‘that Special Auditor is a grade 17 position. The

http://www.plsbeta,com/LawOnline/law/casedescnpnon.as
&The use of vague and imprgcise [anguage, such as, the Ico'mpetent authoFity, in legal rqatters 13

s results in avoidable disputes, which unnecessarily consume time an ‘
lic resources. The use of accurate ‘and precise language héllps_ avoid disputes. U§mg the term thta
' ; e is against public policy

ty but without disclosing 'su h person's designation and nam
public interest since it facilitates illegalities to be committed and protects those
1

functionary of the igovernment, and everyone else paid out of the public
sitions of trust cannot be misused to appoint one's own or to illegally
e usg of the illusive and elusive t 01l
hority's -designation and name. Therefore, all the Provincial
urt and all High Courts, and through the Registrars of the
h Courts all District and Sessions courts, are required to issue requisite orders/directions that they
their respective. functionaries, semi-government and statutory organizations whenever issuing
ifications, orders, office memorandums, instructions, letters and other communications must
i erson issuing the same to ensure that it is by one who is

There is a need to put a stop to th erm - the competent authority

g

t

p HLVIE IV

“.-

ally authorized to do so, and which will ensure that such person remains accountable. .

Saulat Rizvi, Additional Advocate-General, Sindh, Ghulam Rasool Mangi, Advocate-on- l
and Abdul Latif Qazi;Deputy Registrar for Petitioners. i

Mukesh Kumar G. Karara, Advocate Supreme_Court ‘a"iong with Respondent and M. Iqbal‘Ch.,

Date’o'f hearing: 30th December, 2021. i

led challenging the judgment of the Sindh Service
which allowed the respondent's appeal and set aside the order
f Spedial Auditor in the 'Cooperation Department". The learned
AAG') says that the 'Cooperation Department' is another name
he states that the Sindh Government Rules of Business,
e Department. The petitioners are well advised to refer

o departments by the names mentioned in the said Rules, and not to cause needless confusion.

2. The learned AAG states that the respondent was terminated from service because he was
legally selected and appointed to the post of Special Auditor by the Secretary of the department. This

through advertisements which set out the eligibility
riteria and testing . their abilities/competence by the Sindh Public. Service Commission ('the
“ommission"). The Commission would then recommend the candidate who had attained the highest
Service Commission (Functions) Rules, 199¢!

'the Commission's Rules') he states that the position of Special Auditor is a grade 17 position and as
de 17 position can only be done by the Commission

To support his contention that the position of Special Auditor is a grade 17. position the learned AAQ
has referred to the Budget Books of the two years preceding the respondent's appointment which show
learned AAG states that the respondent was appointeg

retary'). However, before appointing the respondent the Secretary

1 Auditor to a grade 16, which he did because a Secretary is
tments, as provided in the Sindh Civil Servants (Appointment,

?rgmotion'and Transfer) Rules, 19742 ('the Appointment Rules"). The learned AAG submits that, even
if it be conceded that the position of Special Auditor was a grade 16 position then too selection to thi
post had to.be made by the Commission in terms of Rule 3(1)(i) of the Commission's Rules.

3. The petitioners initially contended that the Secretary was the respondent'’s brother but in the

absence of such proof the learned AAG withdrew this allegation. However, the learned AAG points oy

that the Secretary and the respondent resided togethet at the same address which was E-92, Block-I

Qazi Faez Isa, J. This petition ha‘s'been fi

by Mr. ljaz-ul-Haq Talpur (‘the Sec (
downgraded ‘the position of Specia
authorised to make grade 16 appoin

(7]

Lo B
—

there was a close nexus between them. Therefore, the Secretary had a conflict of interest and shiould

Pakistan Employees Cooperative Housing Society, Karachi (as confirmed by their identity cards) a1 ci '

s

15-Sep-22, 11:41 ¢
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Judgement

not hjwe appointed the
did rr”_t obtain permission to appoint the re:s]EI
videl notification dated 10 May 2013 (‘the I S
condealing the identities and the connec d the respondent. To appreciate

this lcontention the Notification appointing_thé, respondent is reproduced hereunder: 7—
_ ‘ : 2 ,
~

COO_PERATION DEPART
Karachi dated the 10th May, 2013

NOTIFICATION

. respondent’s name (or complete name

urlder which he had filed the: appeal be
was the designated competent authority inirespect )
the Notification did not disclose this and the Secretary a
signature. Structuring the Notification in tﬂis manner,
the competent authority, enabled the Secretary

|and/or interview. ‘

1 nf A,

. . - ' o htﬁ,;-//www.plsbeta.corﬁ/LawOnline/law/casedescription.asp'

3014 and the respondent belatedly filed departmenta

d
dismissed the appeal filed before it onl this groun
di
s
s

:Fnce in an identical case the same relief vas grant
the learned AAG says was not correct lbecause t
employees who were not required to be selected by the Commission.
5. The learned Mr. Mukesh Kumar I{.arara‘represents the respondent and supports the impugned
judgment. He states that the respondent and the Secretary were no
~that they were living at the same add

I

]

ltherein regarding the number of persons who had applied for the position of Special Auditor, how

.

ection and resultant conflict, and

not disclose his conn .
ondent.- He submits that the respondent was appointed
otification’) as Special Auditor and this was done by

‘respondent, but he did

tion between the Secretary an

MENT GOVERNMENT OF SINDH

N.O.S.0. (C-1I)1-112/2013. On the recomniendation of the Departmental Selection Committee
) Mr. Shahzad Hussain son of Ghulam Rasool

and with the approval of the competent authority, Mr ! .
is hereby appointed as Special Auditor, Cooperative | Societies in Cooperation Department
(BS-16) i.e. Rs. 10000-800-34000 ongregular Basis with immediate effect. :

" On his appointment he is posted as Special Auditor, Cooperative Societies Hyderabad against
an existing vacancy with immediate éffect.

ISECRETARY TO THE GOVERNMENT|OF SINDH
The learned AAG says that thcé Notification refers to- 'Shahzad Hussain', however, the
) wag 'Mir Shahzad Hussain Talpur', which was also the name
fore the Tribunal. He further submits that the Secretary himself
f making appointments t0 grade 16 positions but
lso did not disclose his name under his
and by concealing the designation and name of
to illegally appoint the respondent. '

ondent was dismissed from service on 10 February
] appeal on 5 Novémber 2017. Therefore, since the |

cpartmental appeal was filed well beyond the prescribed thirty days period the Tribunal should have

d slone. However, the belated filing of the
cpartmental appeal was condoned by categorizing the notification dismissing the respondent from
Lrvice as a void order and that such a void order could be é‘;sailed at any time. The learned AAG
ibmits that the order dismissing the resppndent from .service was passed in accordance with the law
d could not be categorised as a void order. And, having entertained the appeal the Tribunal held that
ed it could not be denied to the respondent, which

he referred case was in respect of lower grade

4. The learned AAG next contends thaft the resp

t brothers and it was a coincidence
: ress. He submits that the respondent met the requisite criteria
nentioned in the advertisement issued byi the Cooperative Department and he could not be penalized
because of any alleged illegalities commidted by the Department in appointing the respondent.

6. We have heard the learned counsgl and with their assistance also examined the documents of]
record. We had directed the petitioners ( ide order dated 20 December 2021) to produce the origina
file and documents pertaining to the appointment of the respondent to ascertain how he came to bg
appointed as Special Auditor. Such file/documents have been examined by us and the learned counse]
for the respondent and contain only the Notification appointing the respondent. There is nothing

=}

many hfid.par'fic%pated in the test and interview, the results of such test and interview, and culminating
in a seriatim listing of the z‘t_pph’cants in t‘, e order of merit - the Enerit list. It is clear that the respondeny
was pre-selected and appointed by the Secretary and this-was done without making him take any tegt

=3

7. The Secretary issued the Notiﬁc;?tion dated 10 Ma inti by
_ T i y 2013 appointing the respondent by using
'Fhe ublgultous term competent authorlty,:without disclosing the designation and name of the coﬁmpetefﬁ

: : ‘ 15-Sep-22, 1l1:41 2
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competent authority in respect of

<ity. The Secretary also did not disclose that he himself was thef ‘
: a grade 16 position. To enable himself to alappomt the respondent, the Secretary ‘g ~
ded the position of Special Auditor from grade 17 to grade 16. And, to ensure that the ,
d the respondent went iinnoticed the Secretary did not mention the full name of

'the names shared between them - Mir and Talpur.

fication and left out
ation dated 10 February 2014, which is

illegally downgra
nexus between him an

the respondent in the Noti
ndent was terminat_ed from s;grvice vide notific

The respo
reptoduced héreunder:

COOPERATION DEPARTMENT GO
Karachi dated the 10th February, 2014

NQTIFICATION , , :
No. SO(C-I1)1(16)/2008. With theiapproval of the ¢

Shahzad Hussain, Special Auditor _Cooperative Soci ' : .
terminated with immediate effect on the grounds that the post of Special Auditor Cooperative

Societies (BS-16) is to be filled thrqugh Sindh Public Service Commission and the above said
post has not taken from the purview of Sindh Public Service Commission at the time of’

appointment of Mr. Shahzad Hussair by the Competent Authority i.e. Chief M

(AL1 AHMED LUND) L
SECRETARY TO THE GOVERNMENT OF ‘SII\ﬁDH -
the respondent from kervice was that only a person selected

by the Commission could be appointed toithe position of Special Auditor and that the Secretary was
npt the competent authority to appoint; the respondent. Therefore, since the selection and the

appointment of the respondent was illegal H;e was terminated from service.

uditor could be selected by the Cooperative Department and

y the Secretary we need to consider the applicable
governs the appointment of those in 'the service of

dh'.4 Section 5 of the Sindh Civil Servants

VERNMENT OF SINDH

ompetent authority the services of Mr.
eties (BS-16) Hyderabad are hereby

inister Sindh.

The reason given for terminating

9. To determine whether a Special A
Uhether the person selected could be appbinted b

aw and rules. The Sindh Civil Servant Adt, 19733
»akistan in connection with the affairs of the Province of Sin

Act, 1973.states, that:

5. Appointments.-—-Appointmeﬁts _fo a civil service or a civ
of the Province shall be made in the prescribed manne

authorised by it in that behalf.5 '

<

SN -, . Ll

il post in connection with the affairs,
r by Government or by a person

" "Rule 4 of the Appointmeni Ruljes,ﬁ madé‘pﬁréuant t6 the Sindh Civil Servants Act, 1973
prescribes, that: ' ' L. N
4. (1) The authorities competent to make appdiii_tment to the various posts shall be as follows:

' Appointing Authority
Secretary concerned.

S.No. Posts o
6. . Posts sanctioned in Basit Scale-16 .

(¥}

19. The Six}dl} Public Service Commission Act, 19897 was enacted to establish the Sindh Publi
Service Commission. The functions of the Commission are stipulated in section 7, the relevant portion

whereof, is reproduced hereunder:
7. Functions of the Commission.{--The functions of the Commission shall be-

(i) to conduct tests and examinations for recruitment for initial appointment to -
(a) such posts connected with the affairs of the Province of Sindh; |

. Pursuant to the ‘Sindh Publigi: Service Coramission Act, 1989 the Sindh Public Servi
Commission (Functions) Rules, 19908 were enacted, rule 3(1)(i) whereof stipulates, that:

.

T
(¢

15-Sep-22, |11:41
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designation, for instance the President, the

) ' ‘ o 'http://ww:'w.plsbeta.com/LawOnline/law/casedescription.asp'!casc :

ns of these rules, conduct tests for initial C7
.
-

pay scale 11 t0 22 cxcepl

3. (1) The Commission shall, subject té other provisio
“tecruitment to- | ; ,
@) eivil posté connected with the affairs of the Province in basic
those specified in the Schedule; ! _ : :
11. The abovementioned laws stipulate thdt in respect of higher grad.es it is Fhe Cornmlsm'on,whlch
seletts candidates, and does so after conducting requisite tests. A Special {f&u.dltor was required to be
seledted by the Commission. The respondent was not selected by the Commission yet he was appomt.ed
as Special Auditor. And, it would not make a difference even if it be accepted that the post of Special
Auditor was in grade 16 because selection to grade 16 posts is also to be done by the Commission.

12. Special Auditor was a grade 17 post|and the Secretary ‘was not authorized to .either s‘elect or
appoint a person in grade 17. In selectingjand appointing "tlhe respondent as Special Auditor the
Sectetary had acted illegally. Assuming, for fhe sake of argument alone, that the Sec.re_tary could have
seldcted and appointed a Special Auditor it ¢ould only be after conducting the requisite departmental
test/interview of all applicants, but this too wlbs' not done. ' _

13. The appointrhent of the respondent as Special Auditor was patently illegal. The learned Mr.
Mukesh Kumar Karara concedes that appoin}tment to the post of Special Auditor was to be made after
seléction of the candidate by the Commissiofi. In these circumstances it is not understandable how the
Tribunal could categorise the respondent's termination order to be a void order. The Tribunal
overlooked the relevant laws (mentioned above) and disregarded the statutory period within which the ‘
departmental appeal had to be.filed by the ;respondent. The Tribunal's impugned judgment is clearly

not sustainable and has to be set aside. T : , ‘
14. We are constrained to observe that the Secretary in concealing his designation and name, and by '

not disclosing that he was. the competen,t:}authority, succeeded in appointing the respondent. The

Segretary issued the Notification which shielded himself in the anonymous cloak of the competent

authority and one which also concealed his onnection with the respondent. . S

15. Whenever the Constitution grants Fower\?td ‘an 'ih.d'i_\'lidual it meritions the person's position/
IPrime Minister, the Chief Justice, the Governor, et cetera. |

laws, including the cited laws and to the. -

'

The same also holds true with regard to Fed#ral and provincidl
ggvernments' rules of business. It is an indiyidual who holds a particular position and by virtue of such

position exercises power. Merely mentioning the” competent authority without disclosing the

designation and name of the person who is supposed to be the competent authority is utterly

meaningless. Non-disclosure serves to obfﬁscate and enables illegalities to be committed. In this case
the Secretary was not authorized to appoint the respondent but managed to do so by donning the
competent authority cloak. We are not at érll persuaded by the contention of the respondent's counsel
tHat the respondent should not be penalized for the illegalities committed by the department. The
réspondent was illegally selected and appointed by the Secretary and his selection/appointment is not

stistainable nor is it such a minor transgression that it could be condoned. : i

16. We.may also observe that the use of vague and imprecise language, such as; the gompetent
authority, in legal matters is an anathema and oftentimes results in avoidable disputes, which|
unnecessarily consume time and public fesources. The use of accurate and precise language helps
avoid disputes. Using the term the competent' authority but without disclosing such person's
gljesignation and name is against public policy and also against the public interest since it facilitates
illegalities to be committed and protects those commiitting them. Every functionary of the government,
dnd everyone else paid out of the public jexchequer, sérves the people of Pakistan; positions of trust
¢annot be misused to appoint one's own o1 to illegally exercise power. v

17. For the reasons mentioned above, fthis petition is converted into an appeal and allowed and the
_impugned judgment of the Tribunal is set hside. We are also cor}vin'ced that there is a need to put a stop
1o the use of the illusive and elusive term - the competent authority without disclosure of thg
rompetent authority's designation and nafne. Therefore, the governments of Sindh (petitioner No. 1)
Balochistan, Khyber Pakhtunkhwa, Punjab, the Government of Pakistan, Registrars of the Supremg
Court and all High Courts, and through [the Registrars of the High Courts all District and Sessions

i . ) 15-Sep-22, 11141 AR
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d their respective functionaries,

' Tudgem
tifications, orders, office

20 ~

directions that they an

'ns whenever fissuing no
communications| must disclose the designation and i€

that it is by one who is legally authorized to do so, and
accountable., Copies of this judgment be sent 10 the
nt of Pakistan, to the Chief Secretaries of the provinces,
to the head of the y, Registrars of the Supreme Court and all High Courts
who| are directed to issue requisite orders/ directions and to publish the same in their respective
gazettes or ask- the concerned government to do so. Compliance report be submitted for our
consideration in chamber by ot before 1 Marullh 2022. ' :

MWA/P-3/SC L Appeal allowed.

courts., are required to issue requisite orders
semitgovernment and statutory organizati
and other

randums, instructions, letters

me
the same to ensure

name of the person issuing
whidh will ensure that such person remaing

Secretary, Establishment Division, Governme
' Islamabad Capital Territor

15-Sep-22,

L4l /
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MOST IMMEDIATE ‘ ' , ” 3

COURT _MATTER
GOVERNMENT OF KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT
(JUDICIAL WING)

No. SO(Lit-NDE&ADI-1/2020
Dated: Peshawar, the 14.02.2022

“The Senior Member Board of Revenue.

The Additional Chief Secretary, P&D Department.

All Secretaries to the Government of Khyber Pakhtunkhwa.
All the Commissioners, Khyber Pakhtunkhwa.

The Secretary, KP Public Service Commission, Peshawar.

All Heads of Attached Departments/ Autonomous Bodics in KP.
All the Deputy Commissioners, Khyber Pakhtunkhwa.

1.
2.
3.
4.
5.
6.
7.

Subject: - JUDGMENT AS TO DISCLOSURE OF DESIGNATION & NAMI OF

THE - “COMPETENT AUTHORITY?” WHIILE ISSUING
NOTIFICATIONS, ORDERS, - OFFICE . MEMORANDUMS,
INSTRUCTIONS, LETTERS AND OTHER COMMUNICATIONS
ETC. - ' :

1 am directed to:refer o the subject cited above and to state that the Hor'ble

Supreme Court of Pakistan in its Judgment dated 30.12.2021 passed in the C.A No. 62-K of

" 2021 arising out of C.P No. 407-K of 2019 has passed centain orders/ given directions, the

_ operative part whereof is reproduced as under:-

'

“For the reasons mentioned above, this petition is converted into an appcal
and allowed and the impugned judgment of the Tribunal is set aside. We
are also convinced that there is a need to put a stop to the use of the -
illusive and elusive term — the competent authority without disclosure
of the competent authority’s designation and name. Tﬁerefore, the
governments of Sindh (petitioner No. 01) Baluchistan, Khyber
Pakhtunkhwa, P_unjab; the ‘Government - of Pakist'an, Registrars of the
Supreme Court and all High Courts, and through the Registrars of the
High Court’s all District and Sessions Courts, are requ'ircd t0 issue
requisite orders/ dircctions that théy and their respective
functionaries, semi-governments and - stz_{tutory organizations
whenever issuing notifications,- orders, office memorandums,

instructions, letters and other communications must_disclose the

designation and the name of the person issuing the same to ensuare




a

: | p¥e
- -2
-2.
that it is by one who is legally authorized to do so, and which will
ensure tﬁat such person remains ac.courﬁabic. Copies of this Judgment
be sent to the Secre;tary, Establishment Division, Government of Pakistan,
to the Chief Secretaries of the Provinces, to the head of the Islamabad
Capital Territory, Registrars of the Supreme Court and all High Courts
who are directed to issue requisite orders/ directions and to publish the
same in their respective gazettes or ask the concerned government to do
so. Compliance report be sfxbmitted for our consideration in chamber by or

before 1 March 2022

You are therefore, requested to comply with the orders/ directions contained

in the said Judgment in letter & spirit in future.

Endst:

C'hiefSecrerary-, Govt. of
Khyber Pakhtunkhwa

of even No. & Date.

Copy forwarded for information to the:-

1.
-2

TSV ®NA LW

Registrar, Supreme Court of Pakistan at [slamabd.
Deputy Registrar, Supreme Court of Pakistan M.R. Kayani Road, Karachi with reference (o his leter
No. C.A62-K of 2021 arising out of No. C.P 407-K of 2019 dated 26.01.2022. ’
Manager, Printing Press Peshawar for issuing it in the official gazette of Khyber Pakhtunkhwa,
All Additional Secretaries/.Deputy Secretaries in Establishment & Administration Department.
PS to Chief Secretary, Khyber Pakhtunkbwa. : '
All Section Officers/ Estate Officers in Establishment & Administration Departinent.
PS 10 Secretary Establishment Department, Khyber Pakhtunkhwa.

PS to Special Secretary (Estt), Establishment Department, Khyber Pakhtunkhwa.
PA to Additional Secretary (Judicial), Establishment Department.
PA to Deputy Secretary (Judicial), Establishment Department. .
Master File. ‘ '

Section Offiderftitigation-1)



PESHAWAR HIGH COURT, PESHAWAR.

§ ;33,

FORM < An
FORM OF ORDER SHEET.

Serial No of Date of Order | Order or other proceedings with Signature of judge

order or or Proceeding | of parties or counsel where necessary

proceeding v

1 2 3
W.P. -P[2022.
28.09.2022. ’

Present:- Mr.Noor Muhammad  Khattak,

Advocate for the petitioners.

'S M ATTIQUE SHAH:- Through instant wril

petition, petitioners have approached to this court

with the following prayer:-

“1,  An appropriate writ may kindly
be issued to declare the Impugned
notification vide dated 22.08.2022 fo
the extent of the term “Competent
Authority”, as Ineffective upon the
rights of petitioners, without mandate
of -'law, illegal, - unlawful,
unconstitutional, Impracticable,
-invalid, vold ab initio and ultra vires in
light of the judgments cited as 2022
SCMR 439 narrated under the roof of
grounds.

2 Further, a writ of mandamus
may also be kindly issued directing
the respondents No.1, 2, 3, (Provincial
Government) defined under Article
129 of the Constitution of Islamic
Republic of Pakistan to act strictly in
accordance with law while
communicating the respondent No.05
to keep him bound for
notifying/publishing the orders/
directions contained in the judgment
cited as 2022 SCMR 439 under proper
authority in the official Gazette under
Section 20-A of General Clauses Act
to take a legal effect. *

2. In esséence, the petitioners are aggrieved
from nofification No.SOH-II/7-262/2022(Drug
Inspector), issued by respondent No.4 being in

violation of the judgment of the august Apex

ATTES

EXAMINER
Peshawar High



-

3.

4,

5 reflect that the said notification has been issued

Tribunal, Peshaw

SCMR 439).

Heard. Record perused.

Perusal of the ibid notification would

below:-

SOH-111/7-262/2022(Drug Inspector) :

* NOTIFICATION

Court rendered in Province of Sindh and others

Vs. Shahzad Hussain Talpur, reported as (2022

pursuant to the judgment -of the Khyber
Pakhtunkhwa Services Tribunal dated 06.12.2021.
in Service Appeal No.16578/2020. For ready

reference, the said notification is reproduced

In compliance of the Services
ar judgment dated 06.12.2021 in Service Appeal no.
16578/2020, and consequent upon the approval of compstent
authority, the posting/transfer orders of the following
inspector/Drug  Inspectors/Drug Analyst Is hereby made with

Chief Drug

Peshawar

Cou

immediate effect.
S. Name of Officers | From To Remarks
No. | & Deslgnation )
1. | Syed Muhammad | Chlsf  Pharmacist Chief  Drug | Agalnst  the
Asad Haliml Chisf | (BP-19), KDA, Kohat | Inspector (BS- vacant post
Drug Inspector BS- 19),  District
19’ i D.I. Khan

2. | Tayyab Abbas | Chief Pharmacist | Chief . Drug | Againsl  the
Chief Drug | (8S-19),  Services | Inspector (BS- vacant post
Inspector BS-19 - Hospltal, Peshawar 18),  Distriet :

Abbottabad .

3. | Amin ul Haq Senlor | Already under report to DG, DC&PS on account of
Drug Inspector | Disciplinary proceeding under E&D Rulas, 2011
(BS-18)

4, Arif Hussain | Senlof  Pharmacist | Drug  Analyst | Against  the
Analyst BS-18 (BS-18),  Senvices | (8S-18), Drug | vacant post

) Hospltal, Pashawar ~ | Testing.
i * | Laboratory
, (OTL),
' Peshawar
. 5. Manzoor  Ahmad | Drug Inspector (BS- | Drug Inspecior | Agalnst the
Drug inspector BS- | 17) District Peshawar (BS-17) District | vacant post
17 Dir Lowsr
6. Zia Ulah Drug | Drug Inspector (BS- | Drug Inspsctor Agalnst  the
N Inspector BS-17 17) District Dir Lower | (BS-17) Distrit | vacant post
. Bannu
1 Muhammad Already under report to DG, DC&PS on account of
" | Shoalb Khan Drug | Disciplinary proceeding under E&D Rules, 2011
Inspector BS-17 .

8, Shahzada Mustafa | Walting for posting at | Drug Inspeclor | Agalnst  the
Anwar Drug | Directorate of Drug | (BS-17) District | vacant post
Inspector BS-17 .Control & Pharmacy | Karak

Services, Khyber
Pakhtunkhwa,
Peshawar
-Sd;,-—\
ATTESTED
EXAMI
rt
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Secretary to Govf. of Khyber
Pakhtunkhwa Health Department.

Ibid notiﬁcation clearly reflects that the
same is Based upon the judgment of the S_ervicé
Tribunal dated 06.12.2021 passed in Senvice
Appeal No0.16578/2020 of the petitioners. In fact
the petitioneis through instant wﬁt petition unlder
the guise of thé ibid judgment of the august Apex
Court, s_eek setti'ng aside of the said notification
being violative of the ibid judgment of the august
Apex Court. |

| The matter of the impugned notification
revolves around the 'poéting/ transfers. of 'th‘e
petitioners which squarely falls within.the terms
and; condition of the service of the petitioners
provided by Chapter Il of the Civil Servants Act,
1973, which are indéevc-j amenable to the
jurisdiction of the Khyber Pakhmnkhwa Service
Tribunal provided by section 4 ;)f the Service
Tribunal Acf. 1974; Thevjurisdiction of this court:in
such matter is explicity barred under the
provisions of Article 212 (2) of the Constitution.
AMiss Rukhsana ljaz Vs. Secretary, Education,
‘Punjab & others (1997 SCMR 167), Ayyaz

Anjum Vs. Govt: of Punjab, Housing &

Physical Planning 'Departmenf through

Secretary and others (1997 SCMR - 169),
Rafique Ahmad Chaudhry Vs. Ahmad Nawaz

‘Malik & others (1997 SCMR 170), Secretary

Education NWFP, EPeshawar and 2 others Vs, .

~

ATTES . o
- EXAMINEF '
Nacrthawar Hicah CALT
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Mustamir Khan & others (2005 SCMR 17) and
Peer Muhammad Vs. Govt: of Baluchistan

through Chief Secretary & others (2007 SCMR

54).

5. The ibid view of the august Apex Court ~
has further been affirmed in recent judgmént

rendered by the august Apex Court in Chief

Secretary, Govt: of Punjab Lahore and others

,Vé. M/s Shamim' Usman’s reported in (2021

SCMR 1390), the.relevant portion. of the ibid

jUdgment is reproduced below:-

“The High Court had no jurisdiction to .
entertain any proceedings in respect of -
terms and conditions of service of &
civil servant which could be.
adjudicated upon by the Service
‘Tribunal, The High Court as a
constitutional court should always be
mindful of the jurisdictional exclusion
contained under Article 212 of the
Constitution. Any transgression of -
such constitutional limitation would
render the order of the High Court void

" and illegal.”

Coming to the contention of the learned
counsel for the petitioners that the impugned
notification is liable to be set aside being in
violation/ Qf the judgment of the august Apéx
Court repbrted in the case of Province of.Sindh
Vs, Shehzad Hussain Talpur (2022 SCMR 439),
the relevant portion of the ribid judgment is

reproduced below:-

“15. Whenever the Constitution
grants - power to an Individual it
mentions the person's position/
designation, for instance the
FPresident, the Prime Minister, the
Chief Justice, the Governor, ef cetera.
The same also holds true with regard
to Federal and provincial laws,
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including the cited laws and to the
governments' rules of business. It is
an individual who holds a particular
position and by virtue of such
position exercises power. Merely
mentioning the competent authority
without disclosing the designation
and name of the person who Is
supposed to be the competent
authority is utterly meaningless. Non-
disclosure serves to obfuscate and
enables illegalities to be committed.
In this case the Secretary was not
authorized to appoint the respondent
but managed to do so by donning the
competent authority cloak. We are not
at all persuaded by the contention of
the respondent's counsel that the
respondent should not be penalized
for the illegalities committed by the
department. The respondent was
illegally selected and appointed by
the Secretary and his
selection/appointment Is not
sustainable nor is it such a minor
transgression that it could be
condon'ed.

16. We. may also -observe that the
use of vague and imprecise language,
such as, the competent authority, in
legal matters is an anathema and
oftentimes results in avoldable
disputes, which unnecessarlly
consume time and public resources.
The use of accurate and precise
language helps avold disputes. Using
the term the competent authority but
without disclosing such person's
designation and name Iis against
public policy and also against the
public interest since it facilitates
fllegalities to be committed and
protects those committing them.
Every functionary of the government,

. and everyone else paid out of the

public exchequer, serves the people
of Pakistan; positions of trust cannot
be misused to appoint one's own or
to lllegally exercise power.

17. For the reasons mentioned
above, this petition Is converted into
an appeal and allowed and the
impugned judgment of the Tribunal is
set aside. We are also convinced that
there Is a need to put a stop to the
use of the illusive and elusive term -
the competent authority without
disclosure of the competent
authority’s designation and name.
Therefore, the governments of Sindh
(petitioner No. 1), Balochistan,

N\

Khyber Pakhtunkhwa, Punjab, the
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Government of Pakistan, Registrars
of the Supreme Court and all High
Courts, and through the Registrars of
the High Courts all District and
Sessions courts, are required to
issue requisite orders/directions that
they and their respective
functionaries, semi-government and
statutory organizations whenever
issuing notifications, orders, office
memorandums, Instructions, letters
and other communications must
disclose the designation and the
name of the person issuing the same
to ensure that it is by one who is
legally authorized to do so, and which
will ensure that such person remains
accountable. Coples of this judgment
be sent to the Secretary,
Establishment Division, Government
of Pakistan, to the Chief Secretaries
of the provinces, to the head of the
Islamabad Capital Territory,
Registrars of the Supreme Court and
all High Courts who are directed to
issue requisite orders/ directions and
to publish the same in their
respective gazettes or ask the
concerned government to do so.
Compliance report be submitted for
our consideration in chamber by or
- before 1 March 2022.”

Pursuant to the above judgment of the
august Apex Court the» worthy Chief Secretary,
Government of Khyber Pakhtunkhwa has issued
a notification No.SO(Lit-1)E&AD/1-1/2020 dated
14.02.2022 vide. which complianée of the ibid
judgment was sought in l'evtter(and spirit in future.
However, due to the reasons best known‘ to the
respondents at the time of issuance of the
impugned notification the ibid judgm.e'nt of the
august Apex Court was not complied with in letter
and; spirit.

Under ihe provisions of Article 189 of the
Constitution the decisions of the Supreme Court

are binding on all other courts. For reédy

Hinh Caonrt
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reference the same is reproduced below:-

“Any decision of the Supreme Court
shall, to the extent that it decides a
question of law which Is based upon or
enunciates a principle of law, is binding
on all other courts in Pakistan.”

Given that the deéis_ions of the Supreme

Court are binding upon all the stakeholders and;

as earlier‘discuééed the Government of Khyber

" Pakhtunkhwa has already issued a notification

qua the compliance of the ibid judgmeﬁt of the
august Apex Court in letter and; spirit, however,
mere non;compliance of the ibid judgment of t\he
august Apex Court would not confer jurisdictioh
upon this court in a matter whfch is squarely'
arising out of the terms and; conditions of the
service - of a civil servént. Undeniably the
decisions of the augdst Apex Court are binding on
each and; every organ of the state by virtue of the
provisions of ;\rticles 189 and; 190 of the
Constitution. 1t is well settled that a question of
law, pronounced of declared by august Apex
Court in terms of Article 189 of the Constitution
has binding effect on all functionaries both -
executive and;‘ the judicial authorities. The
superior courts, tribunals vhave obligation to
implement and; adhere to the judgrﬁent of the
Supreme Court rendered. Moulvi Abdul Qadir &
others Vs. Moulvi Abdul Wassay and others
(2010 SCMR 1877). |

6. In view  thereof the worthy Service

—

ATTES
EXAMI
Peshawar H ourt
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(_\ B Tribunal Khyber Pakhtunkhwa is very much

clothed with the jurisdiction and; authority to

implement the ibid deci#ibn of the august Apex
Court in terms of Articles 189‘ and; 190 of the
Constitution and; petitioners can validly agitate
the same before the worthy Service Tribunal if
they so‘wish and, desire.

7. For what has been discussed above, this
petition,” being bereft of aﬁy ‘merit, visv hereby
dismiésed in limine. However, respondents ére '
directed to implement and; enforce the ibid
judgment of august Apex Court in its letter and;
spirit. Co'p); of instant judgment ‘be sent to the

worthy Chiéf Secretary for compliance: : )
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Announced.
D1.28.09.2022.
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VAKALATNAMA /L' ‘
.BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR. | -
APPEALNO: _____ OF200)—

| S | (APPELLANT)

Manyoo¥ dhmee] . (PLAINTIFF)
| ~ (PETITIONER)

 VERSUS
| | * (RESPONDENT)
Hea LA Depb& | (DEFENDANT)

1/Vg€ (APPM\
Do hereby appoint and constltute Noor Mohammad Khattak ,
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
CounseI/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all

- sums and amounts payable or dep05|ted on my/our account in the
- .above noted matter. -

Dated. L/l 2022

ACCEPTED

NOOR MOHAMPLK?%KHATTAK
ADVOCATE SUPREME COURT
- (BC-10-0853)
(15401-0705985-5)
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UM%R%FAROOQ MOHMAND
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WALE D’AﬁNAN

S GBS s
MU(HA AD AYUB

OFFICE: ' ' ADVOCATES
Flat No. (TF) 291*-292 3rd Floor,

Deans Trade Centre, Peshawar Cantt.

(0311-9314232)




