KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

| PESHAWAR.
d . | )
Service Appeal No. 859/2019
BEFORE: MRS. ROZINA REHMAN ... MEMBER (J)

MISS. FAREEHA PAUL ... MEMBER(E)

Fazal Mola Ex- Chowkidar, Population Welf‘nre Department, Bd(l'll)el F'nmly
Welfare Centre (FWQ), Peshawar. ‘

(Appellant)

Versus

l. bccretaw Govt. of Khyber Pakhtunkhwa, Population Welfare Dep'lrtment Civil .
Secretariat, Peshawar. ‘

2. Director General Population Welfare Dep‘trtment Khybcr Pakhtunkhwa, Plot
No. 18, Sector E-8, Phase-7, Hayatabad, Peshawar. - :
3.

District Population Welfare Officer, Plot No. 18, Sector E-8, Phase- 7 H'ly‘lt‘lbcld

Peshawar
. (Respondents)
- Mr. Ashrat Ali Khattak ‘

Advocate S FFor appellant-
Mr. Muhammad Adeel Butt o _
Addl. Advocate General For respondents’

Date of Institution.....................27.06.2019

Date of Hearing.............ocooooa. 01.06.2022

Date of Decision....... PETTTOOR 01.06.2022

JUDGEMENT

FAREEHA PAUL MEMBER (E): The service appeal in hand has been instituted under

Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974, against the impugned
order dated 20.02.2013 whereby the appellant was dismissed from service and order

dated 29.05.2019 whereby his departmental appeal was rejected.

2. Brief facts of the case, as given in the memorandum of appeal, are that
appellant was appointed Chowkidar in the respondent department on 17.03.2001.
06.11.2010 an FIR was lodged against him and other male ‘family members -un

Sections 302/324/34 PPC. He voluntarily surrendered before the police and was



" behind the bar. He was released on bail vide order dated 22.06.2014 and reported for duty
where he was informed that he had been dismissed from service vide order dated
20.02.2013. After obtaining a coﬁy of the order. hc submitted departmentﬂ zlj)]nezll on
24.11.2014 for reinstatement 'o'n which the Director General Population Welfare
nominated the Assistant Director (Admn) on 17.03.2015 to inquiry into the appeal and
submit report within fortnight. Report was submitted on 06.05.2015. Case file 1% Silént'
about the proceedings after the submission -of inquiry report.” In the meantimé the -
appellant was acquitted from the charges levelled against him vide judgement of
Additional Sessions Judge VIII, Peshawar dated 12.01.2019 based on which Ahe submitted
an applicati(m’dated 04.03.2019 to the Director General Population Welfare '.l:‘o-r 1(1isi

reinstatement but it was filed vide letter dated 29.05.2019.

3. Respondents were put on notice who submitted written 1'¢plies/comments on the
appeal. We have heard the learned counsel for the appellant as well as the Assistant
Ad.\focate General and perused the case file with connected documents minutely and
thoroughly.
4, Learned counsel for appellant invited the attention of the tribunal to the
recommendations of the inquiry report dated 06.05.2015 which interalia proposed‘
reinstatement of appellant into service w.e.f the date ot dismissal from service and treat
the period of his absence as leave without pay. It was contended by him that no \'witten
order was passed on that recommendation and the appellant was verbally informed that

~ he would be reinstated after decision of the pending criminal case against him but it was

not done and his application was tiled vide the impugned letter dated 29.05.2019.

3. The learned Additional Advocate General contended that the appellant remained
absconder for 04 vears from 06.11.2010, the time when FIR was lodged against him till
his surrender on 20.11.2014, which was enough to take action against him as was taken

by his competent authorities. b
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6. From the arguments presentea‘ lé)v)/wthelle;ﬁ;ecal counsel for appellant, the learned
Additional Advocate General and récord available before us, it is clear that appellant was
involved in a criminal case which was decided by fhe court of Additional Sessions Judge
VIII, Peshawar and he was acquitted from the charges levelled against him. Perusal of thel
record further reveals that the appellant was not proceeded against under the Government
Servants (E&D) Rules 2011, before awérding major ﬁenalty of dismissal from service i.e
no formal inquiry was conducted. However, an inquiry that was conducted on the orders
of Director General Population Welfare by the Assistant Director (Admn) proposed his
reinstatement in service w.e.f date of his dismissal. When the Additional Advocate
General was asked about the action taken as a result of that inquiry he could not respond.
This shows that no action was taken on the recommendations of the inquiry officer. On
the other hand the application for reinstatement submitted by the appellant, after his

acquittal from criminal charges, was filed by the competent authority.

7. In view of the facts narrated above, we allow the appeal and set-aside the
impugned orders dated 20.02.2013 and 29.05.2019 and direct the respondents to reinstate
appellant from the date of his dismissal. The 'period of his absence is treated as leave

without pay. Parties are left to bear their own costs. Consign.

8. Pronounced in open court in Peshawar and given under our hands and seal of the

Tribunal this I*' day of June, 2022.

Member (E)
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Service Appeal No. 859/2019

01.06.2022

Mr. Ashraf Ali Khattak, Advocate for the appellant present. Mr.

Muhammad Adeel Butt, Additional Advocate General for the |

respondents present. Arguments heard and record perused.

2. Vide our detailed judgement containing 03 pages, we allow the

| appeal in hand and set aside the impugned orders dated 20.02.2013

“and 29.05.2019 and direct the respondents to reinstate appellant from

the date of his dismissal. The period of his absence is treated as leave

without pay. Parties are left to bear their own costs. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 1" day of June, 2022.

S

: e
(ROZIXA REHMAN) (FAREEEHA PAUL)
N () Member (E)
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24.01.2022 L Appéllant'in person present. Mr. M.uhamméd Adeel-'
' ‘ " Butt, Addl. AG for the respondents present. -
Appellant requested for adjournment on the ground
that his counsel is not available today. Adjourned. ,To_'",,.. ~
come up_’for arguments before the D.B on "29.03.2022' .
(Atig-Ur-Rehman Wazir) '
Member (E)
29.03.2022 = Appe!lan't:in person present. Mr. Riaz Ahmed Paindakhel,‘

. Assistant Advocate General for the respondents present. -
Appellan,t'_re"quested for adjournment on the ground that .
his. counsel is out of 'station today. Adjourned. To come Lip for

arguments on 01.06.2022 before the D.B.

(Rozina Rehman) - : (M)‘
Member (J) . Member (J)
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16.11.2020 Appellant in person preserit.
Kabir Uliah khattak learned Additional Advocate General
for responde'hts"‘bll'e{s'eht.. -
Appellant seeks édjodrnment as his counsel is not -

available. " Adjourned. To come up for arguments.on

22.01.2021 before D.B. -

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member (E) -~ . Member (J)
22.01.2021 - Appellant in person and Additional: AG alongwith Mr.

Ahmad Yar Khan, AD (Litigation) for respondents present. |

Former requests for édjoumment as his learned counsel is
indisposed today. Adjourned to 26.04.2021 for- arguments
before D.B. ' '

(Mian Muhamm&d) - " Chairman
Member(E)

26.04.2021 Due to demise of the Worthy Chairman, the Tribunal is
non-functional, therefore, case 1is adjourned to
20.08.2021 for the same as before.
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14.09.202’0 " Jumor counsel present on behalf of appellant

Mr. Muhammad Jan iearned Deputy DlStl‘lCt Attorney

for respondents present

Fornier_ requiests for 'adjoumment as senior’ counsel is
~ busy in Ahbottab‘ad. “Adjourned. To come up for ~
arguments on 28.09.2020 before D.B.

- (Atiqur Rehman) = _ (Rozma Rehman)

Member (E) | Member (J)
28.09.2020 “Appellant is present in person. M.r..' Usman Ghani,

learned District Attorney alongWith Mr. Yar, Assistant Director

"rep'resentati\'/e of department are also present'.

According to the appellant his counsel |s engaged inthe -
Hon'ble Peshawar High Court Peshawar therefore cannot
attend the Tribunal today. He requested for ad]ournment
Adjourned to 16.11.2020 on which to come up for arguments/
before D.B.

__(Atig-ur-Rehman Wazir) (Muhammad
Member (E) ~ Member (J)




17.03.2020

' 23.04.2020

20.07.2020

Appellant in person present. Mr. Kabiruliah Khattak Iearned
Addl. AG alongwith Masroor Ahmed Junior  Clerk - for
respondents present ~ Written  reply not . submitted.
Representatlve of the respondent department seeks further =
time to submit wntten reply/comments. "Last opportunlty is
extended. To come up for wntten reply/comments on.

23.04.2020 before S.B. L ‘b\
' M 'mber"

Due to COVIDl9 the case is adJourned to 20 07 2020 for
the same as before. '

Reader

Appellant himself is present. Mr. Kablrullah Khattak
Learned Additional AG alongwith representatlve of hthe

* department Mr. Yar, Assistant Director (thlgation) are also

present. Representative of the department submltted Jomt para-“ v.3
wise reply/comments on behalf of respondents No. 1 to 3 wh:ch' ~
are placed on record. Adjourned to 14 09‘2

for rejoinder and arguments befor/e/D./B./”‘_\

(MUHAMMAD
MEMBER

ile to come up




18.11.2019

19.12.2019

03.02.2020

Appellant in person and Addl. AG alongwith Saghir

Musharaf, AD for the respondents present.

Representative of the respondents requests for
adjournment to .furnish the reply/comments. Adjourned to
19.12.2019 on which date the requisite reply/comments shall

positively be furnished.

Chairman

Apéeilant in person and Addl. AG for the respondents

present.

Learned AAG seeks time to".contact the respondents
and submit written reply/comments. Adjourned to
03.02.2020 on which date the requisite reply/comments

0

Chairman

shall positively be submitted.

Appellant in person present. Addl: AG alongwith
Mr. Sagheer Musharraf, AD (Litigation) for respondents
present. Written reply not submitted. Requested for
further adjournment. Adjourned, but 'as a last chance.
To come up for written reply on 17.03.2020 before S.B.

Member
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17.09.2019 Counsel for the appellant present.

Contends that the appellant was dismissed from
service on 20.02.'2016 on account of absence’ from duty-. He
was arrested in pursuance to FIR dated 06.11.2010 and was
released on bail on 22.06.2014. Upon such release a
departmental a-ppeal was preferred which was entrusted to
the enquiry officer whose report. was submitted on
06.05.2015. It was recommended through the report ‘that the
competent authority may suspend him as per rules from the
date of FIR ledged against the appellanf and- besides the fate
of service of appellant in the light of court decision. The
appellant was acquitted on 12.01.2019 and submitted an
application for reinstatement, however, it was rejected/filed
on 29.05.2019. It was further contended that the factum of
acquittal of appellant by a court of competent jurisdiction
was never considered by the appellate authority while the
absence attributable to appellant was because of being in

custody.

In view of the arguments of learned counsel and

the availabie record, instant appeal is admitted for regular

. hearing subject to all just exceptions ineiuding the delay.
_Thefappellant is directed to deposit security and process fe‘e

within 10 da'ys. Thereafter, notices be issued to the

respondents. To come up for written reply/comments on

L o7 i, P
N e 18.11.2019 before S.B.
o %g/, 47"{(5' TSR e N

Chairman
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17.09.2019

Counsel for the appellant present.

Contends that the appellant was dismissed from
service on 20.02.2016 on account of absence from duty. He
was arrested in pursuance to FIR dated 06.11.2010 and was
released on bail on 22.06.2014. Upon such release a
departmental appeal ‘was preferred which was entrusted to
the enquiry officer whose report was submitted on
06.65.2015. It was recommended through the report that the
competent authority may suspend him as per rules from the

date of FIR ledged against the appellant and besides the fate

of service of appellant in the light of court decision. The

appellant was acquitted on 12.01.2019 and submitted an
épplication for reinstatement, however, it was rejected/filed
on 29.05.2019. It was further contended that the factum of
acqguittal of appellant by a court of competent jurisdiction
was‘never considered by the appellate authority while the
absence attributable to appellant was because of being in

“custody.

In view of the arguments of learned counsel and -

the available record, mstant;appeal is .admitte for regular-

hearmg “"I‘#e appellant is dlrected to ‘deposit securlty and
process fee within 10 days. Thereafter, notices be issued to
the respondents. To come up for written reply/comments on
05.11.2019 before S.B.

Chairman

N
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Form- A

FORM OF ORDER SHEET

Court of

Case No.-

859/2019

-Date of order

Order or other proceedings with signature of judge -

“10

of
Du
dis

S.No.
proceedings

1 2 3
1. . 27/06/2019 | The appeal of Mr. Fazal _Mola presente_d Fo}day by Mr. Ashraf Ali
: Khattak Advocate may be entered in the Institution Register and put up.to

the Worthy Chairman for proper order please.\ .
REGISTRAR ~ =718 \‘ )
5. This case is entrusted to S. Bench for prel:mmary hearlng to be
' put up there on Oﬁ)’/ogl G
02.08.2019 |Learned counsel for the appellant present¢

During the course of arguments it transpired that the

appellant remained absconder in criminal case. After acquittal

co-accused, the appellant surrehdered before - the law.
. . R

ring the period of his absconsion, the a_ppellant was

missed from service vide impugned order dated

02:2013. The present service appeal and the departmental

appeal appear to be time barred. T.earned counsel for the’

appellant seeks adjournment to assist this Tribunal on the

issue of hmltatlon/competency of the present service appeal. -

Ad
be

houm To come up for prehmmary hearmg on 17.09.2019

fore S.B.
BavS

Member
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T Service Appeal No.ggfi /2019

;- Fazal Mola, _ -~
Ex- Chowkidar, AP
Population Welfare Department, "
Badaber Family Welfare Centre ( FWC), i
Peshawar,....cccooiimiiiiiiiiiiiiiiiiiiiiiiiiieniiicninne. Appellant. -

w—e..«g P

; The Director General, , '”‘.
v Population Welfare Department, '

‘ | Khyber Pakhtunkhwa, ' -
Plot No.18, Sector E-8, ¢ o
Phase-7, Hayatabad, Peshawar and others....... Respondents. To-

FNTORI A S ST TR
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1. Memo of Servnce Appeal 1-7

2. | Copy of Service Book. A 8-20 i
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:

Copy of FIR No. 924 thereby appeliant | | P
3. | was falsely involved in a murder case 06-11-2010 B 0-21 - 3
. o

i

/

u/s 302/324/34 PPC, P.S Badaber,
Peshawar.

Copy of order of the Hon'ble
4. | Additional Session Judge-1, Peshawar 22-11-2014 C 22-24
thereby appellant was released on £
Bail.

Copy of impugned order of respondent
No.3 wherein appellant was dismissed RPEEN
5. | from service under Khyber 20-02-2013 D 0-25 ‘ |
Pakhtunkhwa Government Servants :
(Efficiency and Discipline) Rules, 2011 . y
with immediate effect. ) i
L 6. Copy of application for issuing of 24-11-2014
Vv original dismissal order. :
. Copy of Inquiry Report wherein _
appellant was exonerated from the : 'E;
7. charge of unauthorized absence and 06-05-2015 F | 27-383Y
was recommended for reinstatement T
alongwith others related documents. ’ o g

. emrema = s
P

E 0-26

P T
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Additional District judge-VIII,
Peshawar whereby appellant was
honorably acquitted from the criminal
charges.

12-01-2019

Copy of Departmental Appeal.

10.

Copy of final rejection order whereby
departmental appeal of the appellant
was dismissed.

29-05-2019

11.

Wakalat Nama

Through

Dated: _»4/04 /2019

A

ppellan-t

N

hushb/Dil Khan

Advocate,

Supreme Court of Pakistan

&

Jl s

Ashraf Ali
Advocate,
High Court,

Khattak,

Peshawar

*“’!



ENyes o ‘““'":"*«.Q
T N RN

, ‘:1‘1}1 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. .5 i /2019 s

K»{}\ ‘heoev Pok htukhwa: .

Fazal MOla, ‘ Sersvice Tribunal

Ex- Chowkidar, 0 9ot o

Population Welfare Department, Z é Zéﬁ

Badaber Family Welfare Centre ( FWC), Dated :

Peshawar,...... e e e Appellant. ' S
Versus

The Secretary,

Govt. of Khyber Pakhtunkhwa,
Population Welfare Department,
Civil Secretariat, Peshawar.

The Director General,
Population Welfare Department,
Khyber Pakhtunkhwa,

Plot No.18, Sector E-8,

Phase-7, Hayatabad, Peshawar. b

The District Popﬁlation Welfare Officer,
Plot No.18, Sector E-8,
Phase-7, Hayatabad, Peshawar.

SERVICE APPEAL UNDER SECTION 4 OF
THE KHYBER PAKHTUNKHWA SERVICE

Fﬁ"ﬁdﬁ@-—ﬁay TRIBUNALS ACT, 1974 AGAINST THE

S

s tﬂ"gr

65

IMPUGNED FINAL ORDER OF RESPONDENT

_NO. 1 DATED 29-05-2019 PASSED ON THE
DEPARTMENTAL APPEAL OF THE
APPELLANT AGAINST THE IMPUGNED
ORIGINAL ORDER OF DISMISSAL FROM
SERVICE DATED 20-02-2013.

Respectfully Shéwéth,

Facts giving rise to the present appeal are as under:



©
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That appellant was appointed on 17403-2001(Annexure-A) as
Chowkidar in the respondent’s department. He has about

twelve year service at his credit till the impugned dismissal

 order dated 20-02-2013 with unblemished and clean sheeted

conduct record.

That unfortunately appellant alongwith his all other male
family members were got involved in a false and concocted
criminal case vide FIR No. 924. dated 06-11-2010 u/s
302/324/34 PPC (Annexure-B). |

That appellant intimated the respondent No.2 regarding the

- criminal FIR lodged against him. He voluntarily surrendered

before the concerned Police Authorities and was sent behind

the bar.

That appellant was released on Bail vide order dated
22-06-2014 (Annexure-C). Appellant immediately reported
for joining his duty, but he was informed that he has been
dismissed from service by order ‘dated 20-02-2013
(Annexure-D). Appeilant immediately applied for the copy of
the order (Annexure-E) and thereafter submitted departmental

appeal before the respondent No.2.

That the respondent No.2 was pleased to nominate an Inquiry
Officer to probe into the matter and to determine the question

of willful absence or non absence of the appellant.

That the inquiry committee conducted inquiry and made the

following recommendations;
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i.  The appellant may be reinstated:into service w.e.f
the date of dismissal from service and the period

not serve as duty be treated as leave without pay.

ii. - The DPW Officer Peshawar may be asked to
suspend him from service as per rules from the
date of FIR lodged against the appellant in the

said Police Station.

iii. The DPWO Peshawar may be asked to decide
further fate of the appellant service in light of the
court decision in the instant matter.

(Annexure-F)

That no written order was passed on the recommendation of the
Inquiry Officer and appellant was not reinstated into service as

per recommendations of the Inquiry Officer. Appellant. was

verbally informed that he will be reinstated after the decision of -

pending criminal case against him.

That appellant was honorably acquitted by the competent cdurt -

of law vide order dated 12-01-2019 (Annexure-G).

That after receiving / collecting the order of Hon'ble Acquittal;
appellant immediately‘ filed departmental appeal before the
departmental appellate authority (Annexure-H), but no heed

‘was paid to the legitimate expectancy of the appellant and

without complying with the statutory guideline; the same was

filed without any legal ground (Annexure-I).

That the appellant now being aggrieved from the impugned
final order; prefers the instant service appeal enter alia on the

following grounds.

[
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Grounds:

That the respondent has not treated the appellant in accordance
with law, rules and policy on the subject and acted in violation
of Article 4 of the Constitution of Islamic Republic of Pakistan,
1973. Appellant has been treated in a very arbitrary manner.
Major Penalty of Dismissal from Service has been imposed
upon him without adopting legal prescribed procedure. No
charge sheet, statement of allegation etc. has ever been served
upon him. In absence of conformity with the prescribed legal
procedure the penal action of the authority cannot be clothed
with validity, therefore, the impugned order is liable to be set

aside.

That as per law laid down by the Hon'ble Supreme Court of
Pakistan no major penalty of dismissal from service could be
imposed without conducting regular inquiry. Major penalty of
dismissal from service has been imposed upon the appellant
without conducting regular inquiry. The impugned dismissal
order has been made in a very hasty manner and in the absence
and at the back of the appellant, therefore, the impugned order

is quorum non judice and is liable to be set aside.

That the respondents were in the active knowledge of criminal
case against the appellant therefore, they were required to
suspend him and wait for the outcome of the criminal case but
they instead of adopting legal prescribed procedure; straight
away dismissed him from service. Such slipshod and hasty
decision not only lacked reasons but was contrary to established
principles of natural justice. On this score as well the

impugned order is liable to be set aside.
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’fhat after securing. l:;ail in the crlmlnal case and releasing from
Jail én Inquiry Officer was nominated on the departmental
representation / appeal of the appellant. The Inquiry Officer
probed into the alleged allegatiop of unauthorized absence and
found no proof in support thereof, therefore, recommended the
reinstatement of the appellant. The respondents >Were under
legal obligation to reinstate the appellant in accordance with the
recommendations of the Inquiry Officer but instead of
reinstating the appellant directed him to wait for the outcome of
the criminal proceedings. The éonduct of the respondents in
brushing aside the recommendations of the Inquiry Officer
cannot be justified on any legal ground. Qn this score as well

the impugned order is liable to be set aside.

That the well-known principle of law “Audi Alteram Partem”
has been violated. This principle of law was always deemed to
have embedded in every statute even though there was no
express specific or express provision in this regard.

....An adverse order passed against a person without affording
him an opportunity of personal hearing was to be treated as
void order. Reliance is placed on 2006 PLC(CS) 1140 and
others. As no proper personal hearing has been afforded to the
appellant by the respondents, therefore, on this ground as well

the impugned order is liable to be set aside.

That under Section 5 of the Khyber Pakhtunkhwa Civil
Servants Appeal Rules, 1986 the appellate authority is required
to call for the record, make such further inquiry and to give the
accuse official an opportunity of being heard. In the present
case the appellate authority without adhering to the legal
mandate dismissed the appeal of the appellant in a very

slipshod and hasty manner and that to without any legal and



justifiable support, which is not only against the law but also -

against the principle of natural justice, fair play and equity.

That as per law laid down by the Hon'ble Supreme Court a
government employee cannot be proceeded against on the
charge of‘unauthorized absence unless the authorities prove that
the absence of civil servant from his duty was willful and was
not the result of some compelling circumstances. If absence is
the result of compelling circumstances under which it was not
possible to perform duty, such absence cannot be held to be
willful. There may be different eventualities due to which an
employee may abstain from duty, including compelling
circumstances beyond his control like illness, accident and
imprisonment. In the subject FIR, the complainant party had
arrayed all the male members of appellant’s family as accused.
Appellant was in Jail. In circumstances how it was possible to

perform duty and how the so called unauthorized absence could

be held willful.

That appellant would like to seek permission of this Hon'ble
Service Tribunal to advance the more grounds of this case for
hearing.

Appellant

Through \ /

hush Pil Khan,
Advocate,
Supreme Court of Pakistan

&
I [ T
Ashraf Ali Khattak,
Advocate, .

High Court, Peshawa

Dated: )4 /o4 /2019
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Annex~C

INTHE COURT OF INAM ULLAH wazr, |
ADDITIONAL SESSIONS JUDGE:, PESHAWAR| |

Fazle Mola.. .VS., The State
Petatlon No. 776/BA b

Order. . 22/11/&2014 Counsel for accused-petérjroner..present

Complarnant rs not in attendance Dy. PP fcf:{
State is, however present and as such the
petrtron in hand i is taken up for proper drsposal
and as per law .

2. ’Accused-petitioner Fazre;"Mo/a‘ son olf,
Khuwaja Muhammad through rnstant petltron

seeks post arrest barl in Case FIR No. 924

dated 06/11/2010 u/s 302/324/34 PPC P. S

t Badhaber Peshawar .
3. To be precrse on the re!evant date and -
| / : trme compiarnant Ahmad son of ‘Asmat Ul/ah '
\%W charged Gul Zaman son of Rasheed Khan
Rahat Fazle  Mola sons . 'of ‘Khwaja.

Muhammad ‘and Ghu/am Ali s/o Zalo for

attemptrng at his life and also’ for the murder
of hrs ‘son Yaqoob Khan Motrve reported is

the prevrous blood feud.

4. Arguments heard.and record perused.




accused -petitioner is on- the ;act that, co
accused namely Gul Zamani sicpnl of Rahseed :
Khah-with similar role has b;een‘i‘-acqu,ittefd by
the "'court of learned ASJ-VI Peshawar vrde :

orderljudgment dated 09/07/2013 This stance A
of learned counsel -foraccuse_dspetltloner IS |

being -appraised while ma;tg'tng tentatiyﬂ' :;i
e o 1.
assessment of the record, andi it*depicts that,
| ) E;

| tru!y, the: sald co-accused was acqurtted by ‘

the concerned trial court. .
6. - It further tran’s_piree tnat;, case cf
accused—petitioner is not di.stin.ﬁijuiShabte frorn |
that of the said acquitted co;accused, and
ha\rin'g S0, alleged absconsic;n., on part of
accused -petitioner can't be ccnsrdered as a iy
workable barrier in way of grant of ball In thls
regard guidance is der:ved from the va!ued

un- reported judgment dated 30/10/2014 of . ;
the hon ble Peshawar High ‘Co_,jurt, Peshawar o
annc;unced in, . \

i

' Shah Zaman..Vs..Muhammad 'fte'rar etc
Cr. M.B.A. 1580-P of 2014
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22/1112014

7. As a consequence th:s petition.

suéceeds, WhiCh IS thus accepted and

accused petttloner IS admltted to. ball provnded

he . furmshes bail - bonds iznj

'j Sureties must be local, re[iable and men

of means. - b

- File be consigned to _the llecord room

l

after compllat|on and ompletion :

f

x
[

A-nno_unced R
nam Ullah Wazir)

. ASJ-1:Peshawar
—_— S
|

o
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Dated Peshawar the 2o/ 02 / 2517, D

—

OFFICE ORDER.
i

F.N0:1{15)2011-12/Admn. On account of unauthorized regular absencc rom officidl

duty since 8" November, 2010 till date without prior permission, Mr. Fazli Mullah $/Q Khuapa
Mohammzd, owkidar (BPS-02) is hereby dismissed from the service under section (Sechon

a(b) {iv)) cf Khyber Pakhtunkhwa Government Servants (Efficiency and Disciphne) Rules, 2011

with immediate effect. '

. ! I /
\‘\ .\ - .
. SHAHI NAWAR
Distri-zt Population Wellare Offheer
Peshawar.
I To,
Mr. Fazli Mullah S/O Khuaja Miohammad
~ Home Address.
Copy to:- o

1. Accountant General, Khvber'Fakh_tunkhwa, Peshawar for information & n/action
2. Accountant {local) for informetion & ri/action.

, 3. 1/C FWC concerned for information.
/ 4. P/I- of the Official concerned.

AN

SHAFT NAVWAR
Iisuict Popalation Weltare Ol ee
Peshasar,
~
e BUAY
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OFFICE ORDER
’3

GOVERNMENT OF KHYBER PAKHTUNKHWA

POPULATION WELFARE DEPARTMENT
Post Box NO. 235
FC TRUST BUILDING SUNEHRI MASJID ROAD
28D FLOOR PESHAWAR CANTT: -

: _ENo.4 (35)/2014 15| Aelran.
Dated Peshawar, L_7_-$_ 12

authorized to inquire the appeal in respect of Mr. Fazale Maula Exg:hownda ;B' ]

requesting for re-instatement in service and submit his report wﬂhm
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DIRECTOR GENERAL
Tl A

The District Population Welfare Officer Peshawar wlr to h|s~Ie: {
FNo.1(15)/2013-Admn dated 29.2.2015 with the advrse o facn'

officer. i
Officer concerned for compliance: ¥
PS to Advisor to CM for Population Weifare, Khyber Pakﬁﬁunkhw

PS to Director General, PWD KP Peshawar. i
Mr. Fazale Maula Ex-chowkidar to produce his prevuous"}: €
materials as deem necessary by the inquiry officer.{ \
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Dated: /__/ o /201@

F.No:1(15)/2013-Admri -

To
The Director General, A : ‘ bt ¥ ot - [;n
/" population Welfare Department . -—/ﬁ
Govt. Of Khyber Pakhtunkhwa, - —_—
Peshawar. . : o
. i /Q. NO b M a
Subject: - PPHCATIQN OF 1RE INSTATEMENT N §ER\IHCE Qe % °

| am directed to refer to the Assistant Director (Admn,) 'D.irectorate General of
Population We!fare Department Govt., of Khvber pakhtunkhwa, Peshawar letter No. 4(35)/2014-
15/Admn/8993-95 dated 15/12/2014 on the ‘subject noted above and to state thatMr. Faz?i Maullé, Ex-
Chowkidar, BPS-02 was terminated on account of absenteeism_since 8" November, 2010 (termination

. order enclose). It is further mention that except thls termlnatlon order nothmg like notices, formal

inquiry-report etc is available on this office record. (\ o % ""'n\ “'""\.k:\

Dy District population welfare Office.
Peshawar ‘

Copy to:-

1. Assistant Durector (Admn) Govt. of Khyber Pakhtunkhwa, Population Welfare Department,
Peshawar.

. . ﬂ/ , ' Dy: District population welfare Officer .
ﬁb /‘\)‘ ' ' 4”'\\\\ - peshawar o
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Population Wellare Department
of the Distriet Pepulstion Welfare Cffiest, Pesh.
- Bovi. of [iyber Palditunldive
Mouse neA501,5E8Slkandar Town, Pesk.

F.No:1(15)/2013-Admn : _ : L e Dated: AZ / Gt('/zom;'

To

The Assistant Director (Admn)/ inquiry Officer,

Population Welfare Department,
Govt. Of Khyber Pakhtunkhwa,
Peshawar.

INQUIRY REGARDING APPEAL FQ R REINSTATEMENT INTQ SERVICE IN RESPECT OF MIR. |
" EAZL-E-MULA EX _CHOWKIDAR. A

Subject: -

With reference to your letter dated 20/0472015 on the above noted subject and to

enclose herewith the statements of the following staff of this office in the subjected inquiry as desired:-

‘Mr. Muhammad Ashfaq, DDPWO(C&T)
Mr. Zafar Ali, Office AssiStant

Mr. Tehseen Mehmood, Projectionist/ Dispatcher

Mr. Mushtagq Sa€ed, Senior Clerk _ | : : .
© M. Adeel Babar, ADPWO . L . ' / »
e - _ . ' NN "

ViR W e

District popufation Welfarg Officer
'~ Peshawar
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v l'o
) . The Director General, o . ' O
Population Welfare Department. “
Peshawar. S S :
Subject: - INQUIRY REPORT REGARDING APPEAL FOR

REINSTATEMENT INTQO SERVICE IN RESPECT OF MR. FAZL--
E-MULA EX- CHOWKIDAR DPW OFFICE PESHAWAR

Dear Sir, . . ,}%’F’ va(j( N . I'}/C_ °
- Kindly refer to office order No. 4(35)/2012-Admn dated 17/03/2015 and

to enclose herewith the subject inquiry report as desired please.

5“’0@.&" ) ' ._ : Yours faithfully |

< . /_17 " ‘2

TP 7 : . \ s
Anex A=F . . MO/MO‘;)\)
—_— ' ' ' (Kashif Fida)

Assistant Director (Admn)
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INQUIRY REPORT REGARDING APPEAL FOR REINSTATEMENT
INTO SERVICE IN RESPECT OF MR. FAZL-E-MULA EX-
CHOWKIDAR DPW OFFICE PESHAWAR

J9-

BACKGROUND

The DPWO Peshawar has forwarded an application for
reinstatement into service in respect of Mr. Fazli-e-Mula Ex-Chowkidar

'BPS-2, (Annex-A 03 Pages) to the Director General PWD being appellate

authority, The DPWO Peshawar was asked for comments and complete
record in the instant matter vide letter No. 4(35)/2014-15/Admn at
15/12/2014 (Annex-B 01 page).- The DPWO concerned informed vide
letter No. 1(15)/2013/Admn dated 29/12/2014 (Annex-C 01 page) that
the said Ex-Chowkidar was terminated from service on account of
absenteeism since 08/11/2010 vide order No. 1(15)/2011-12/Admn, dated
20/02/2013 (Annex-D 01 page), & except the termination ofder, nothing
like notices, formal inquiry report etc is available in the record. The
Director General PWD nominated -Mr. Kashif Fida Assistant Director
(Admn) as inquiry officer to probe the appeal in question vide order No.
4(35)/2012/Admn dated 17/03/2015 (Annex-E 01 Page).

PROCEEDINGS

During the course of proceedings, the inquiry officer visited
DPW Office Peshawar and personally examined the whole record.
Statements of the following werée obtained'as per.detdil given bellow:

1. ‘Mr. Shahi nawab, Ex- DPWO Peshawar He submitted that
the said Chowkidar was dismissed after observing all coddle
formalities and Mr. Arif Abbas Assistant will narrate the
whole situation (Annex-F Ol Page),

2. Mr. Arif Abbas, Assistant That he was not the in-charge of

Admn section-and ADPWO was the in-charge. In the instant
matter all the coddle formalities were observed by the
competent authority (Annex -G O1 Page).




“ne ‘ ) 3. Mr Muhammad Ishfaq, DDPWQO -That during termination of ~
i the official,there was no proper file work in the office and 3(L

. as such he was not involved in the process (Annex -H 01 g :
' Page).. '

4. Mr. Zafar Ali_ Assistant That he was transferred from DPW
Office Kohat to Peshawar on 11/11/2013. The room of Mr.
Arif Abbas was locked. The DPWO constituted committee
and unlocked the room. The available record was shifted to
concerned files, however nothing was available with
reference to fermination from service in respect of Mr.
Fazli ~e-Mula Ex-Chowkidar (Annex -I 01 Page).

5. Mr. Tehseen Mehmood Qurashi, Projectionest /Dispatcher °
That during shifting of Office from old Bara Road fto
Sikandar Town Peshawar, dispatch registers for the year
2012-13 were misplaced and the DPWO was informed (Annex
. -J Ot Page). '

. ' 6. Mr. Mushtaq Saeed Senior Clerk That record of
Administration was in the custody of Assistant. He was
transferred to Kohat. He has not handed over the record
and his room was locked. The DPWO constituted committee
and unlocked'the room. The available record was shifted to
concerned files, however nothing was available with
reference to termination from service in respect of Mr.
Fazli -e-Mula Ex-Chowkidar (Annex -K 01 Page).

7. Mr._Aqee!l Babar Office Assistant/ADPWQO That he is
unaware of the whole case, During the termination of the
said official, there was no file work. All affairs were o
processed by mutual under standing of the DPWO and

Assistant (Annex -L O1 Page). M/‘nl},_,

8. Mr. Fazli-e-Mula _Ex-Chowkidar/Appellant That due fo

personal enimity, he requested DPWO Peshawar for two

‘ , years leave with out pay we.f 20/12/2012 1o 20/12/2014.

' But the DPWO dismissed him from service on 20/02/2013
without any inquiry and notice (Annex -M 01 Page). .
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cause notices issued by the DPWO Peshawar to the appellant vide news

. papers Daily Express and Pakistan dated 20/09/2012 (Annex -N 02
Pages), vide letter No. 1(15)/2012-Admn dated 25/09/2012 (Annex-O 0Ot
Page). The appellant also provided decision dated 22/11/2014 of the
Additional Session Judge-I-Peskawar wherein he has been granted bail
w.r.to case FIR No. 924 dated 06/11/2010 u/s 302/324/34 PPC Police
Station Badhaber, Peshawar (Annex -P 05 Pages).

& The inqhiry officer by personal means obtained two show (-&

FINDINGS

During the course of inquiry, the inquiry officer obtained the
following findings.

1. The petitioner was dismissed from service w.e.f
20/02/2013 on account of absenteeism since 08/11/2010.
The process astonishingly took about two years and three
months. _ _ .

2. Show cause notices were issued in the daily news papers on
20/09/2012, and after five months he was dismissed from
service, which is a question mark on part of the competent
authority ie DPW Officer Peshawar. '

3. Due to non availability of record, it is not clear that whether
the accused was offered proper defense and procedure as
per rules were adopfed or other wise.

4. The DPW Officer Peshawar being competent authority was
supposed to suspend the services of the appeliant w.r. to
the FIR lodged against him in police station Badhaber
Peshawar and this be mentioned in the notice published in
. ) )’}1
the news papers but was not done. . N

5. The salary and allowances of the appellant were stopped by
the DPWO Peshawar w.e f 08/11/2010.
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RECOMMENDATIONS

1. The appellant may be reinstated into service we.f the date
of dismissal from service and the period not serve as duty be
treated as leave with out pay. '

. 2. The DPW Officer Peshawar may be asked to suspend him

' from service as per rules from the date of FIR lodged

against the appellant in the said Police Station. o

3. The DPWO Peshawar may be asked to decide further fate of
the appellant service in light of the court decision in the~ .
ins'rqnf matter. » L.

O;‘,\a‘:"\\' '

(Ka3hif Fida)
N . ' Assistant Director (
(Inquiry Officer)
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IN THE COURT OF AZIMULLAH MISHWANI
ADDITIONAlL SESSIONS JUDGE-VHI, PESHAWAR

Case No. 560/SC.

State.. Vs... Rahatetc. .

Date of Institution : 1/3/2016.
- Date of Transfer : - ©17/1/2018
 Date of decision o 12/01/2019

JUDGMENT

12/01/2019

B Thrqugh this  judgment fate O[‘. the =
aforementioned case is to be disp.osed of. |
Peculiar background of the case in hand is such- |
‘ _thét__ complainant Ahmad S/O-Asmat Ullah ll‘eport»ec'l
the 'matter to the local police -to fh_e et‘t‘eclt'that hé along ..
with his decéasé:d son namely Yaqoob‘-were coming to -
M'aal}ﬁ-an'di for buying cattle for Edul Azha, when they -
reached to the place of OCC'Lll'l‘(')l'-ICC, in the mcanv;lﬂilc
accused who were already sitting there duly armed
with ﬁtéél'fﬁ “namely Gul Zéman, Rahat, Fazal 'Mulé
-velxﬁd'Ghulam Al started ﬁring at them to commit l"heilr
Qat‘lélé—‘Amd. Ab a resuit of which his son Yaqoob got

© hit and sustained injuries on different part of his body
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o

State,...... ¥YS.. Rahat ete.

and died on the spot, while he escaped unhurt. Motive: 6
be_hin‘d .the occurrence was- stated as pl'evvious- @
bloodshed enmity. On the report of the complainant

- the instant case was got registered.

, .'_;-Case was thereafter - .investigated and' on -
- submission of complete challan against the co-
~ accused trial was held wherein the rest of co-accused

| namely Gul Zaman was acquitted by learned ASJ -VI,

" Peshawar vide judgment d.atedA 9/7/2014 and:‘"'tlf\?"'ii??".;-"" \
present facing trial Rahat, Fazal Mula and Gfaz,z'tl;&';ﬁqj'
“Ali were declared as POs.  The present laccusec_i
th‘ereéfter arres‘ged against whom the case file was put |
- in lcoﬁr'-t- on 1/3/2016 émd éharge was framed on - | ;
: _-'23/5/2018.' Sinc¢ the’ allccused élaimed trial, hence
' prQsecution was ac'cordedA'o'ppvortunity to adduc.e it.:'s, _ Ty
evv'i..dence, but the prosecution could not producé any : '; !
PW till date. The court adopted coercive measufes by-
issuing NBWA againsf the unéxamined PWs as well - \
as the complainaﬁt But despite of all the efforts the
'c‘ompl-ainant as well as th:e rest of ﬁriexarnined PWs

did not turn up. Moreover, as per report of the DFC, | ' o
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“turn-up before the court.

| Learned counsel for the- accused S'lemittevdé -
apblication under section 265-K Cr.P.C and notice of i-t'.'-
Was given to the prosecution.
) | AI'-lister}',ed to the arguments of learned defense

counsel as well.as ‘.S'P'P for the state and perused thé;:‘ '

As earlier dilated upon on the commencement of

- trial. against the present ‘_accuised facing trial the

‘ proéccution were directed to produce the PWs, but n

vain. -Mo‘reover, the evidence which was previously
‘pr-oducéd during the trial of rest of co-accused \:A/as in
the same line. Though the material witnesses and the
complairiant wére als.o examined during the previous
tri;i of rest of co-acquitted-iaccuséa, but the court of . .
~ the then léamc:d ASJ-V1, Peshawar vide 'judgm‘entl' -
. dated, 9/7/2013 did not believe it and the evidence

were found to be' materially contradicted full of

- material discrepancies and not worth reliance, the

co-accused was thus acquitted of the charges.
Needless to repeat that the prosecution as well as the

2?' R

‘the complainant has been informed, but he did not-_.

© ‘record. ~ . ' ‘&_



_ Page 4 of 7
State....c... Vs.... Rahat etc.

2%
001'rlp1ainént iparty have miserably been failvec] to
‘produce . the evidence in order té . substantiate

: o E :
indictment against the present accused. [t needs no
_clariﬁcaltion-that the. court is not presumed to wait
K indeﬁﬁitely for the complainant or the prosecx..il-io'n T
- adduce its evidence when tﬁey have been failed to do

- ' Iy
it inspite of tHe court repeated directions.

" Before commenting on the probabilities gﬁd
.improbabiliti{as of the mode o.f the 001111111551011 ol"
offence as report‘ed by the complainant, it is deemed

éppfopriate to dilate upon that to prove an accusation . .

_agéinst the- acqus'e-d_ is admittédly the state aftribute

and to bring the offender to book is its prime
reéponsibility and if any slackness is felt, the trial

- court is wvested with ample jurisdiction 1o
o i 'décide/disﬁdse of the . lis uncier the enabling’

prO\;;xsions of SE;CtiOﬁ 265-K Cr.P.C. Provision of
.-s,ection 265-K Cr.P.C are feproduced herein below:

) :
“Power of court to acquit accused al any

stage. Nothing in this.chapter shall be
deemed to prevent a court from acquitting
“an accused at any stage of the case; if,

-after hearing the prosecutor and the
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accused and for reason to be recorded, it~ -
o
considers that there is no probability of
1 30

State......... V5., Rahus et

' : : S -
the accused being convicted of apy P

offence. ” _ . L B
o : | ho

Apart from the afore referred disinterested and .

lethargic attitude of the complainant party to produce '

evidence agdinst the present accused.it is a glaring
' O UAR s
EaVALS

~ fact that on the same set of evidence which if gpt*

completed against the present accused, would be just’

“a repetition as the guilt of the rest of co-a{:w!sed: " | o
could not be established. So far the case of ﬁreéént -
accused is concerned, admittedly he is Anot chai@ei "l';o_ll
:fche-e‘ffe'c:ti\-/e ﬁrmg and the case of the prosecutio!n 'rs'i 4
lfully~ shrouded With mystery of uncertainty. iThe S
only fact ﬁghinst the present: accused his absconjsiosj

fo;l which -;though r_io lpl.aus»'_lble' feason couldj be X

.‘_~_.fo.r..warded honéver, this dan_'a\s_o not be interpretedzi,

only against the accused as the state machinery/police 3

is undoubtedly responsible to arrest fugitive which

otherwise reflects their inefficiency. ' SR

By now it has the well embedded principle of -
criminal “dispensation of justice enunciated by

.. Honorable. Superior Courts. that when the case of an

3 LAl AN ) . l "
POOLAN 20 | |
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accused is not proved oth.erw,ise by producingf"‘

State....., YS.. Rahat eto.

. admissible evidence against him, mere -abscondence
cannot be taken as proof of his ‘guilt particularly in

the prevailing culture and social bonds of the society. .

Hence, in the peculi_ar circumstances further
‘. préééedings in the case will serve no useful purpos!e,
to the cause of justice and wiil tantamount to wa’staée
"olf_ court time and unnecessarily dragging of tlim
accused as Well:. ‘
Hence, as a‘fter math of what has been slated -
o éb‘ové, the accused facing trial are hereby acquilled

- from the charges leveled against them.

. They are on bail, their sureties aré absclved from

‘the résponsi,bilitiéé. Case property be dealt with .}

accordance with law but after the expiry of period of

appeal/revision.

File be consigned to record room after necessary -

completion and compilation.

Announced: '
12/01/2019

(A¥Mmullah Mishwani)
Addl: Sessions Judge-VIII,
Peshawar

—ul
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State.......... Vs... Rahat erc,
CERTIFICATE O

. Certified that this Judgment consists of Seven

(07) pages. Each page has been checked, signed. and

corrected accordingly.

( Ad!llah Mishwani )

~ Addl: Sessions Judge-VIII, '
Peshawar. |
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The Director General, ' : leb"ﬁo > : =
Popﬁlation Welfare Department e b *‘?j =
Khyber Pakhtunklu&;a»Peshawar. )

Subject: Application for reiﬁstatement into service on the acquittal

. ‘of applicant in the murder case vide judgment of the

Learned Additional Sessions Judge-VIII, Peshawar.

Respected Sir, . ' ‘

1. The applicant was the employee of this Directorate holding the post

of Chowkidar. During service 1 was charged in a false case of
murder on account of which I was arrested and kept behind the
bar. When I released on bail I filed an application for joining the
duty upon which I was intimated that my services were terminated
due to alleged absence from service. Then I filed an éppeal before
yoﬁr l}lohour upon which an inquiry waé conducted and it was
recommended .that«m}l' reil;lstatlement may be considered after the
final decision of the case. (The relevant papers are attached for your

perusal).

~

That my case has finally decided by the Learned - Additional

Sessions Judge-VIII Peshawar vide judgment dated 12.01.2019
thereby I was acquitted of the charges. (Copy of the judgment is

attached).-

N

It is therefore, humbly prayed that on acceptance of this application

my termination order from servicé may graciously be set aside and I may

kindly be reinstated into service with all back benefits.

Yours truly ;)

A o2 iz
Faz??g{a)da bi '
"Ex-Chowkidar

Office of District Popul_atiori
Welfare Department Peshawar

L e o



ERNAS

Annex~/ @3 ;
GOVERNMENT OF B

| KHYBER PAKHTUNKHWA
DIRECTORATE GENERAL, POPULATION WELFARE

Plot No.18, Sector E-8, Phase 7. Hoyotqbud Peshawar

FRkRRREEHER

To, - : /(?—/760 *’6/

F.No.4 (35)/2019/Admn

Dated Peshawar the _A ;Z_I_'__2019.
Mr. Fazal Mula, ' -

Ex-Chowkidar, DPW-Office, Peshawar.

Subject:- RE-INSTATEMENT / COURT JU DGEMENT

| am directed to refer to your application dated 29.05.2019 on the above
noted subject and to state that your appeal dated 04.03.2019 for re-instatement into

service has been filed by the competent authority.

@

Assistant Direc}o/r {Admn)

Copy forwarded to the:-
PS to Directcr General, PWD, Khyber Pakhtunkhwa Peshawar

Assistant Birector (Admn)

- - e e e =



M“““’l

's\we’a( Aw

’JSL__S'\\Q

. WAKALAT NAMA

IN THE COURT OF

Eazal Mo 'Gl
Jd

_EX-Chow k\dOY Pi/\\ D ) ) Appellant(s)/Petitiéner(s)

VERSUS
The ‘Socweﬁwgﬁﬂﬂcu) | '
\‘(\'\&\DQN ?0\\&\'\ V\\&\f\\uq Responden}(s)
O\V\d\ QWQ\‘S. ’
/'We. Acve\launt do hereby appoint

Mr. Khush Dil Khan, Advocate Supreme Court of Pakistan in the above
mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned cage in
this Court/Tribunal in which the same may be tried or heard and
~ any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw al] proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may

be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
" the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

L]

- In witness whereof I/We have signed this Wakalat Nama

hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

-
© o Attested & Accepied by S 6; 9/{ '
P Signature of Executants

v S

(4

ush Dil Khan,
Advocate,

M\&BL&,\Q Supreme Oﬁrt of Pakistan

9-B, Haroon Mansion

Cx Vo Yb -0F Off: Tel: 0912213445

13 0322-93) ézé

- & - v o
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BEFORE THE KHYBER PAKHTUNKHWA SERWCE
TRIBUNAL PESHAWAR

- Service Appeal No. 859 of 2019

Fazal Moula Ex-Chowkidar ... ... ... ... ... Appellant
“‘ VERSUS
Goot of Khyber Pakhtunkhwa through Chief Secretary
and others
vor se e oo wo Respondents
_ INDEX .

S.No. | Description of docu'ments o Annexure ./ Pages | |
1. | Comments of service appeal ' T2 |
2. | Affidavit o | R
3. | Copy of application ‘dated 30/10/2014 _ AT 4 -
4. Copy- of show cause notice/news papers .dated' - ‘B&C” 5-6 E

26/09/2012 and dated.28/09/2012 - |

Deponent \QQW’@&%M e

Ahmad Yar Khan Khan
Assistant Director (th)
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IN THE HONORABLE SERVICE TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR.

In Appeal No.859 of 2019

<

Fazal Mola Ex-Chowkidar e e (Appellant)

VS

Govt. of Khyber Pakhtunkhwa through Secretary Population Welfare Department

ceneesrssestanrseanes (Respondents)

JOINT PARA-WISE REPLY/COMMENTS ON BEHALF OF THE

RESPONDENTS NO.1 to 3.

Respectfully Sheweth,

PRELIMINARY OBJECTIONS.

That the appellant has got not locus standi to file the instant appeal.

L.

2. That the instant appeal is bad in the eye of law.

3. That the appeal is based on distortion of facts and is not maintainable in its
present form. ‘

4. That the appellant has come to the Tribunal with un-cleaned hands.

5. That the appellant has been estopped by his own conduct to file the appeal

6. That the appellant has no cause of action.

ON FAC T. S.

1. Correct. Pertains to record. ,

2. Pertains to record of Police Department. Hence needs no comments.

3. Incorrect. Verbatim is based on distortions of facts as no such information
is available on office record prior to his dismissal order.

4. Incorrect. The appellant submitted an application for restoration of service
on 31/10/2014 (Annex-A) prior his bail whereas the appellant was released
on bail dated 22/11/2014 mentioned in his service appeal.

5. Correct. '

6. Correct. :

7. Incortect. No such verbal information regardlng his re-instatement into
service was gly.en to the appellant.

8. Correct.

9. Incorrect. The appeal of the appellant was time barred by Law and hence -

regretted by the appellant authority.

IO.NO comments.

ON GROUNDS.

A.

B.

Incorrect. The appellant is exactly treated in accordance with law, Rules
and Regulation. .

Incorrect. Verbatim is based on distortions of facts since the accused was
absconder and a show cause notice was issued in daily Express and-
Pakistan dated 26/09/2012 & 28/09/2012 respectlvely (Annex-B & C).
Incorrect. As explained in facts 3 above.

. Incorrect. As explained-in facts 9 above.
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Incorrect. As explained in ground B above.
Incorrect. As repetition of earlier paras. :
G. Incorrect. The F.I.R was registered against the appe_llaht on 06/11/2010 and
he surrendered to the police on 20/10/2014 (as mentioned in
" departmental appeal at annex-A) and remained absconder for more than
- four years.

H. The respondent may also be allowed to raise further addltlonal grounds at the time -
of arguments.

PRAYER -

mm

Keeping in view the above, it is prayed that the instant appeal may kindly be

dismissed in public interest.

: District P l’a%fr:;elfare Officer, Dlrcct% General,

Peshawar Population Welfare Department
- Respondent No 3 Respondent No 2
W@g QT A

Population Welfare Department,
Government of Khyber Pakhtunkhwa

@L%m%‘&é}?ﬁ‘%‘“’ :
dare Departm
| Yber Pakhtunkhwa P‘Lsha\z:i



BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Servzce Appeal No 859 of 2019

Fazal Moula Ex-Chowkidar ... ... .. ... . Appellant
VERSUS

Govt of Khyber Pakhtunkhwa throu gh Chief Secretar Y
and others -

Respondents ‘
Affidavit

I, Mr. Ahmad Yar Khan Assistant Director
(Litigation), Directorate General of Population
Welfare Department do hereby - solemnly affirm
and declare on oath that the content of the
accompanied comments/reply  on behalf
respondent No.1 to 3 are true and correct to the
best of my knowledge and available record and
nothing has been concealed from this Hon’ble

- Tribunal, |
\@&w@kéﬁﬁw

DEPONENT
My, Ahmad Yar Khan

Assistant Director (Litigation),
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Service Appeal No 859 /2019

Plw ko Nko‘“«& LU aAw —aw
\”\“ &“..‘._Q Fazal Mula, ‘
\ Ex-ChowWKIdar. . o

\@'—‘-lﬂd ( ‘ Vel‘s;js
N dyy NP2

Govt. of Khyber Pakhtunkhwa, tlnough Chief Secretary and others .............

Wé\ v
' %LICATION FOR EARLY HE ARIN(’
Q‘\* A\
" ,\\/‘\ Respectfully Sheweth,

-t‘"’ 7"7/ Applicant humbly submits as to the following;
1. That the titled appeal is pending adjudication since 2019 in which 11-04-
2022 has been fixed for final arguments.

2. That the titled appeal is fully matured and is lying at final argument stage.

(V8]

’T,liéit appellant has been penalized with major penalty of dismissal from .
“'Service vide impugned order dated 20-02-2013 and final order dated 25-03-
2019,
,4. - That appellant is.very poor with heavy bmden of children, sister and ailing -
mother and he-is the sole earner for the whole of the family and is without
any per manent source of income. . . '
In view of the above explained positions, it is humbly requested
that the titled appeal may kindly be fixed for final hearing as early as
pqﬁsible,

Appellant

o son A _ &

Dated: 05/01/2022
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Service Appeal N0.576 /2019

Service AppeaI»‘No;859 /2019

Fazal Mula,
Ex-Chowkidar........ooooiiii e Appelant.

AFFIDAVIT

I, Fazal Mula, S/0 Khwaja Muhammad, Ex-Chowkidar District
Peshawar do hereby affirm and declare do hereby solemnly affirm and
declare on oath that the contents of this application are true and
correct to the best of my knowledge and belief, and nothing has been

concealed from this Hon’ble Tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAW

.......................................................................................

R

Service Appeal No.859 /2019 ,

3

Fazal Mula, ' .

Ex-Chowkidar..........cooorverinnieeinn, e L ressensensensonn Appellant.
Versus

Govt. of Khyber Pakhtunkhwa, through Clﬁef Secretary and others.............

APPLICATION FOR EARLY HEARING.
Respectfully Sheweth,

Applicant humbly submits as to the folloning;

That the titled appeal is pending adjudication since 2019 in which 11-04-

© 2022 has been fixed for final arguments. .

That the titled appeal is fully matured an‘d is lying at final argument stage.

That appellant has been penalized with major penalty of dismissal from

service vide impugned order dated 20-02-2013 and final order dated 25-05-
2019. .

That appellant is very poor with heavy burden of children, sister and ailing

mother and he is the sole earner for the' whole of the family and is without

any permanent source of income.

In view of the above explained positions, it is humbly requested .

that the titled appeal may kindly be fixed for final hearing as early as
possible. -

Appellant

H son

Dated: 05/01/2022
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Service Appeal No.576 /2019
Service Appeal No.859 /2019

Fazal Mula,
Ex-Chowkidar..........ocoooveiiiiinns PP PRIRE Appellant.

AFFIDAVIT

I, Fazal Mula, : S/o Khwaja MuHammad Ex-Chowkidar District
Peshawar do hereby affirm and declare do hereby solemnly affirm and
declare on oath that the contents of this application are true and

correct to the best of my knowledge and belief, and nothing has been

concealed from this Hon’ble Ttibunal.

2\ NOTARY PUBLIC b
VAR :
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Service Appeal No.859./2019

Fazal Mula,

H
Ex-Chowkidar..........cococoiiiiiiininn, | ‘ ............................. Appellant.
Versus
Govt. of Khyber Pakhtunkhwa, through Chief Secretary and others.............
.......................... e eeieeiiiiiiiiiiiiiiiiiieieieeeeo.. . Respondents

APPLICATION FOR EARLY HEARING.
Respectfully Sheweth,

Applicant humbly submits as to the folloWi'ng;

That the titled appeal is pending adjudication since 2019 in which 11-04-

2022 has been fixed for final arguments.

That the titled appeal is fully matured and is lying at final argument stage.

'
That appellant has been penalized with major penalty of dismissal from
service vide impugned order dated 20-02-2013 and final order dated 25-05-

2019.

That appellant is very poor with heavy burden of children, sister and ailing
mother and he is the sole earner for the whole of the family and is without

any permanent source of income.
In view of the above explained positions, it is humbly requested
that the titled appeal may kindly be fixed for final hearing as early as

possible.

Appellant

1 son

Dated: 05/01/2022
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Sefvice Appeal N0.576 /2019

Service Appeal No.859 /2019

Fazal Mula,
Ex-Chowkidar. ......oooovmiiin e e e Appellant. -
Versus
Govt. of Khyber Pakhtunkhwa, through Chief Secretary and others.............
....................................................................................... Respondents
AFFIDAVIT

I, Fazal Mula, S/0 Khwaja Muhammad, Ex-Chowkidar District
Peshéwar do hereby affirm and declare do hereby solemnly affirm and
"declare on oath that the contents of ‘this application are true and
correct to the best of my knowledge and belief, and nothing has been

concealed from this Hon’ble Tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No.859 /2019

Fazal Mula, % :

Ex-Chowkidar...........c.ooveieiinnn. * ............................. Appellant. ' {

Versus

Govt. of Khyber Pakhtunkhwa, through Chief Secretary and OtherS............. 1
........................... i Respondents

APPLICATION FOR EARLY HEARING. |
Respectfully Sheweth,

Applicant humbly submits as to the following;

1. That the titled appeal is pending adjud:ication since 2019 in which 11-04-
2022 has been fixed for final arguments.

2. That the titled appeal is fully matured and is lying at finalargument stage.

~ That appellant has been penalized with major penalty of dismissal from
service vide impugned order dated 20-02-2013 and final order dated 25-05- i
. 2019. '

(93]

4, That-appellant is very poor with heavy burden of children, sister and ailing !
mother and he is the sole earner for the whole of the family and is without |
any permanent source of income. ;

In view of the above explainéd positions, it is humbly requested
that the titled appeal may kindly be fixed for final hearing as early as . !
possible. k

Appellant

I son

Dated: 05/01/2022
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Service Appeal N0.576 /2019

“Service Appeal No.859 /2019

Fazal Mula, ‘
Ex-CROWKIAAT .« oot ee et s Appellant.

Versus

' AFF’:IDAVI'T

I, Fazal Mula, S/o Khwaja Muh_ammad, Ex-Chowkidar District

Peshawar do hereby afﬁ.rm and declare do hereby solemnly affirm and

declare on oath that the contents of this application are true and

correct to the best of my knowledge and belief, and nothing has been i

concealed from this Hon’ble Tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAW

Service Appeal No.859 /2019

Fazal Mula, .
Ex-Chowkidar...........ccoeeiiininnnnnn. Feri Appellant.

APPLICATION FOR EARLY HEARING.
Respectfully Sheweth,

Applicant humbly submits as to the following;

. That the titled appeal is pending adjudication since 2019 in which 11-04-

2022 has been fixed for final arguments. .

That the titled appeal is fully matured and is lying at final argument stage.

That appellant has been penalized with major penalty of dismissal from
service vide impugned order dated 20-02-2013 and final order dated 25-05-

2019. '

That appellant is very poor with heavy burden of children, sister and ailing
mother and he is the sole earner for the whole of the family and is without
any permanent source of income.

' In view of the above explained positions, it is humbly requested
that the titled appeal may kindly be fixed for final hearing as early as

possible.

Appellant

1 sOn

Dated: 05/01/2022
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAI:Q
: i
Service Appeal No.576 12019 |
. |
Service Appeal No.859 /2019 i
Fazal Mula, ’ : . :
Ex-Chowkidar.....cooooveiiinieeiiin P Appellant.
Versus
Govt. of Khyber Pakhtunkhwa, through Chief Secretary and others............. ;
....................................................................................... Respondents. |
AFFIDAVIT
- 1, Fazal Mula, S/o Khwaja Muhammad, Ex-Chowkidar District
Peshawar do hereby affirm and declare do hereby solemnly affirm and F
‘ i
declare on oath that the contents of this application are true and i
correct to the best of my knowledge and belief, and nothing has been - ,

concealed from this Hon’ble Tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAW

Service Appeal No.859 /2019

L
b4
%

Fazal Mula, i
Ex-Chowkidar.............ocoooveien, e Appellant.

APPLICATION FOR EARLY HEARING.

Respectfully Sheweth,

k]

Applicant humbly submits as to the following;

That the titled appeal is pending adjudication since 2019 in which 11-04-
2022 has been fixed for final arguments. '

That the titled appeal is fully matured and is lying at final argument stage.

b

That appellant has been penalized with major penalty of dismissal from
service vide impugned order dated 20-02-2013 and final order dated 25-05-
2019. o

That appellant is very poor with heavy burden of childrén, sister and ailing
mother and he is the sole earner for the whole of the family and is without
any permanent source of income. _

In view of the above explained positions, it is humbly requested
that the titled appeal may kindly be fixed for final hearing as early as

possible.

Appellant

I son

Dated: 05/01/2022
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWA

Service Appeal No.576 /2019

Service Appeal No.859 /2019

Fazal Mula,

Ex-CROWKIAAT. ..ot s Appeliant.
Versus
Govt. of Khyber Pakhtunkhwa, through Chief Secretary and others.............
....................................................................................... Respondents

AFFIDAVIT

I, Fazal Mula, S/o Khwaja Muhammad, Ex-Chowk'idélr. District
Peshawar do hereby affirm and declare do hereby solemnly affirm and
declare on oath that the contents of this application are true and

correct to the best of my knowledge and belief, and nothing has been

concealed from this Hon’ble Tribunal.
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proposed. by thetnquiry=@ftrcer-T {IS nquiry report dated 067057201

6. Fl‘():]f the arguments presentééd by the learned counsel for appellant, the learned
Additional Advocate General and record available befor_e us, it is clear that appellant was
involved in a criminal case which was decided by the court of Additional Sessions Judge
VHI, Peshawar and he was acquitted from the charges levelled against him. Perusal of the
record further reveals that the appellant was not proceeded against _undgr the Government
Servants (E&D) Rules 2011, before awarding major penalty lof dismiss-al from sefvice i.c
no formal inquiry was C()l‘lldUCtC(l. However, an inquiry that was conducted on the orders
of Director General Population Welfare by the Assistant Director (Admn) proposed his
reinstatement in service w.e.f date of his dismissal. When the Additional ‘Advoéaie
General was asked about the action taken as a result of that inquiry he could not ll'e»spond.
This shows that no action was taken on the recommendations of the inquiry officer. On
the other hand the a‘pplication for reinstatement submitted b.yA the a'ppeila‘rit, after his

acquittal from criminal charges, was filed by the competent authority.

7. In view of the facts narrated above, we allow the appeal .and set aside the-

impugned orders dated 20.02.2013 and 29.05.2019 and direct the respondents to reinstate

. e o rs
appellant from the date of his dismissal. The period of his absence may-be treated as

= Parties are left to_

o e e mmme e

P s . -~
bear their own costs. Consign. M"{M&m" -

8. Pronounced in open court in Peshawar and given yfider our hands and seal of the

Tribunal this I day of June, 2022.

f (ROZINA REHMAN)
Member (J)

*A
e

(FAREEHA PAUL)
' Member (E)
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