BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR '
AT CAMP f' OU RT, SWAT. :

Servlce Appea[__No. 513/2019

Date of Institution - .. 19.04.2019
Date of Decision ... 04.07.2022

Hidayat Ullah S/O Amanullah R/O Ado Khel, District Dir lower.

(Appellant)

VERSUS

Provincial Police Officer Govemment of Khyber Pakhtunkhwa at
Central Pohce Ofﬂce (CPO) Peshawar and two others.

(Respondents) - .,
- Muhammad Javid Khan, L
Advocate, o ...~ For appellant.
Noor Zaman Khattak, .
District Attorney - ... For respondents.
Rozina Rehman , | Member (J)
Fareeha Paul Member (E)

JUDGMENT
ROZINA REHMAN, MEMBER (J): The appellant has invoked the

jurisdiction of this Tribunal through abovée tltled appeal wath the prayer

as cop:ed below:

e ) “"On acceptance of this Service Appeal, the impugned _
N 4 ,
order dated 08.02.2018 passed by respondent No.2

may kindly be set aside and the departmental appeal

“may be accepted.‘apd the appellant may be reinstated
- in the service with all service benefits including back

benefits etc. as prayed in the departmental appeai”.
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2. | Brief facts of the case are that appellant was appointed as
a Foot Constable in the Police Department in the year 2012. A criminal
case vide FIR No.861 dated 23.09.2017 was registered against the

appellant U/S 302/311 PPC at Police Station Khar. He was arrested on

the same on 23.09.2017 and was later on acquitted by the compétent

court of Law. In the meanwhile, a departmental inquiry was initiated
against the appellant and it was opined by the inquiry Officer that the
inquiry may be kept pending till the decision of Trial Court but

respondent No.3 ordered a de-novo inquiry and dismissed the

' appellant from service vide order dated 04.12.2017. He filed

departmental appeal and after acquittal he was told about the fate of
his departmental appeal, hence, the present service appeal.

3. We have heard Muhammad Javid Khan, Advocate learmed
counsel for the appellant and Noor Zaman Khan Khattak, learned
District Attorney for respondents and have gone through the record

and the proceedings of the case in minute particulars.

4,  Learned counsel for the éppellant inter-alia argued that the
|mpugned order is illegal, against law and facts as the appellant was

ttreated according to law and rules. Learned counsel submltted that
the recommendation of the first Inquiry Officer was in accordance with
law and precedents of the superior courts, hence further proceedings
in shape of de-novo inquiry is unlawful and unconstitutiona!; that no
opportunity of cross-examination was granted to the appellant while
recording the alleged staterhents of withesses as admittedly appellant
waé behind the bars. It was argued that the appellant was not infor’med
in respect of any proceedings before the appellate authority and both

the impugned orders are whimsical, capricious and founded on
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surmises and conjectures which were passed in gross violation of law
and rules. He, therefore, 'reqUested for. acceptance of the instant service

appeal.

5. Conversely, learned District Attorney submitted that the

appellaht was charged in a triple murder case and that he was arrested

“alongwith weapon of offense on spot. He contended that being

competent authority, the respondent No.3 did not agree with the
finding report and entrusted the papers to another officer in order to

dig out the real facts and to conduct thorough inquiry based on justice.

'He submitted that the Inquiry Officer conducted the inquiry, recorded

the statement of all conce‘rned including the appellant, where-after, he
was recommended for major punishment; that major penalty of
dismissal from service was imposed upon appellant after compliance of

all codal formalities.

6.  After hearing the learned counsel for the parties and going

through the record of the case with their assistance and after perusing -

the precedent cases cited before us, we are of -the opinion that

appellant was performing his duty in accordance with law when in the

meanwhile, he was charged in a murder case vide FIR No.861 dated

23.09.2017 registered U/S 302/311 PPC at Police Station Khar. As p'elr
record, appellant- was arrested on 23.09.2017 i.e. when FIR was
registered so there is no absence from duty. The appellant remained
behind the bar right from his arrest i.e. 23.09.2017 till his acquittal i.e.
16.02.2019. The entire record is silent in réspect Qf any proper inquiry
inside the jail premises as he was not granted bail and he was behind

the. bars till_his acquittal. From the impugned order it is evident that
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ene Fakhri Alam Acting;ljSP Headquarter was appointed Inquiry Officer
to conduct proper departmental inquiry egainst the appellant and
submit his finding report. His report is not available on record. However,
from the impugned order, it is evident that he recemmended the inquiry
to be kept pending till the decision of criminal case. The competent

authority without giving any proper reason marked the inquiry to SDPO

-Adenzai for de-novo inquiry. In both the inquiries neither charge sheet
~alongwith statement of allegations nor show cause notice was issued

to the appellant as nothing was produced before this Bench.

Admittedly, appellant was behind the bars and he sent departmental
appeal from jail through Superintendent Jail, Timergara, Dir Lower but
his appeal also met the same fate and it was rejected vide order of
Regional Police Officer, Malakand dated 08.02.2018. Neither the
competent authority nor the appellate authority kept pending .the
in'quiry till the decision of criminal case by a competent court of Law
and it was on 16.02.2019 when the appellant was aequitted by learned
Sessions Judge Dir Lower at Timergara on 16.02.2019 and after getting

acquittal, he filed the instant service appeal.

7. It has been held by the superior fora that all acquifta!s are
certainly honorable. There can be no acquittal which may be said to be
dishonorable. Conviction of the appellant in criminal case was the'only
ground on which he had been dismissed from service-and the said
ground had subseduently disappeared through his acquittal, making
him re-emerge as a fit and proper person entitled to continue his

service.
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8. It :s ‘eétabli;liwedv,from the gggo_r_d that éhafges of his involvérﬁent
in- murder ‘casé ultimately culminated in honorable acquittal of the
a‘ppéllant by the competent court of Law. In this respect we have
sought guidance from 1988 PLC (CS) 179, 2003 SCMR 215 and PLD

2010 Supreme Court, 695.

9, h For what has been discussed above, this appeal is accepted
and the impugned order dated 04.12.2017 is set aside and the appellant
is reinstated in service from the date of his dismissal from service and
is entitled to all back benefits. Parties are left.to bear their own costs.

File be consigned to the record room.

ANNOUNCED.
04.07.2022

(Fileeha P&
‘Member (E)
Camp Court, Swat
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04.07.2022 - Appellant present through counsel.

Noor Zaman Khan Khattak, learned District Attorney
for respondents present. Arguments heard and record

perused.

| Vide our judgment of today of this Tribunal placed on
file, this appéal is accepted and the impughed order dated
.04.12.2017 is set aside and the appellant is reinstated in
service from the date of his dismissal from sérvice and is
entitled to all back benefits. Parties are left to bear their own

costs. File be consigned to the record room.

ANNOUNCED.
04.07.2022

(Fareeha Pﬁ)
Member (E)
‘Camp Court, Swat




o Service Appeal No. 513/2019 |
' 10.05.2022 Clerk of learned counsel for the appellant present. ‘;r.
Mugadar Khan, Inspector (Legal). alongwith Mr, Kabirullah
Khattak, Additional ~Advocate ' General for the respondents
present. - ' | '
Clerk of learned counsel for the appellant requested for
adjournment on the ground that learned counsel for the
appellant is busy in-the august Peshawar High Court Mmgora.
' Bench (Dar-ui-Qaza), Swat. AdJourned To come up for
.06.2022 before the D.B at Camp Court Swat.,

Pig

arguments on

) ———————
(Mian Muhammad) (Salah-ud-Din)
Member (E) ’ : Member (J)
Camp Court Swat . Camp Court Swat -
g June 2022 None for the appellant present. Mr. Kabirullah Khattak,

" Addl: AG for respondents present.

R - Counsel are.on strike. To come up tor arguments on
Y0407 2022 before the D.B at carppgourt Swat.

(Mian Muhammad) o (Kalim Arshad Khan).
Member(E) " Chairman
' ' Camp Court Swat

Vs



08.12.2021 Nemd'for appellant.s #: -+

Mr. Muhammad Raqheed Deputy District Attorney alongwnth '

i Mr. Zahlr Shah S.I (Legal) for respondents present.

Notice be issued to the appellant and his counsel for
09.02.2022 for arguments before D.B at Camp Court, Swat. -

' \//JV\//—‘ Q

(Atig-Ur-Rehman Wazir) (‘Rozina Rehman)
Member (E) : Member (J)
Camp Court, Swat | Camp Court, Swat
' 09;02.2022 Tour is hereby canceled .Therefore, the case is adjourned

to 06.04.2022 for the same as before at Camp Court Swat.

Regder

06.04.2022 - Clerk of counsel for the appellant present. Mr. I\/Iudaddar |
' Khan Inspector (Legal) alongwith Mr.Muh’ammad Riaz Khan
Paindakheil, Assistant Advocate General for the respondents

_ present.

Clerk of counsel for the appellant requested for
adjournment on the groUnd that learned counsel for th_ej—
appellant is unable td attend the Tribtjnal today due to strike of
lawyers. Adjourned. To come up for arguments on 10.05.2022.
before the D.B at Camp Court Swat. o

- (Rozina Rehman) B | ‘ ('Salah'-Ud‘-Din)

‘Member (J) .. Member (J)
Camp Court, Swat . Camp Court Swat




_ 95 /04/2021 . Due to COVID-19, the case is ad]ourned to .

IiEADER '

ADM 1‘[) 5@4”/””[99 %7 we

MG'VZ%WM%/ 7 7/(0 /)//

0 7'/ fo 2021 for the same

07.10.2021 Junior counsel for the appellant present.

Mr. Asif Masood Ali Shah Deputy District Attorney a!ongwnh Mr.
Fazal Ghafoor SI (Legal) for respondents present. ‘

" Learned Members of the DBA are observing Sogh over the demise of
Qazi Imdadullah Advocate and in this regard request for adjournment was
made; allowed. To come up for argumehts before the D.B on 08.12.2021 at

Camp Court, Swat.

& | (Atig-Ur-Rehman Wazir) (Rozina ehrhan)
: Member (E) ' Member (3)
Camp Court, Swat Camp Cqurt,' Swat
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~ 06.10.2020

Pt 5 T ?;,_n,‘.‘“i:\- " - : g ‘ .
Appellant=is presefit™in* person. Mr. Usman - Ghani,

District Attorney for respondents present. .

Arguments could not be heard due to strike of the District

‘Bar Association, Swat.

Adjourned to 07.12.2020 for arguments before D.B at

camp et Swat.

(Mian Muhamifnad) = - (Muham
Member(E) | . Member
' Camp Court Swat

07.12.2020 Due to COVID-19, case is adjourned to 01.02.‘2021'for

01.02.2021

the same as before.

eader

Nemo for parties.

Muhammad Riaz Khan Paindakhel, Assistant Advocate

General for respondents is present.

Preceding date was adjourned on account of Covid-19,
therefore, both the_ parties be put on. notice for the date fixed.
Issue Envolve& in the instant case is pending before Larger
Bench of tﬁis Tribunal, therefore, case is adjourned to
05.04.2021 befc;re D.B at camb court Swat.

)

(Mian Muhammdd) (Rozina Rehman)
Member(E) _ Member(J)
Camp Court Swat
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04032020 Ap_pellantlyabsent. I:éafned counsel for the appella‘nt'fz_i%zg@'nt“ .'

Y
Muhammad Rawah, brother of the appellant present. Mr. Usman -

- Ghe-mirlearned, District Attorney alongwith Zewar Kﬁan Inspéc‘tof
present. Learned District Attorney stated that Travel History of
the -appéllant may be requisitioned and sought adjournment.
Respondent department is directed to furnish Travel Histo% of the
appellvant on the next date. Adjourn. To come up for further
pl‘océ&i%iw‘r%s/arguménts and Travel History of tmpellant, on

04.05.2020 before D.B.

A

Member _ Member
Camp Court, Swat.

Pie Yo torone Jisug,  touy
t Swoat- o, Deer

o o
CQ\’\CQ}\»XT; Qbmci o

03.06.2020 Due to Covid-19, the case is adjourned. To come up for the

same on 06.08.2020, at camp court Swat.
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08.01.2020
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Counsel for the appellant present. Mr. M. Riaz Khan,

. Paindakhel, Assistant Advocate ‘General alongW1th Mr Zewer

Khan, S1 for respondems present Loalned Asst: AG seeks

adjournment to mmlsh compete record of enquiry including

statements recorded by 1he enquu"y officer.®&djourn. To come

up for such record and ar gumcnts on 08.01.2020 before D. B at

camp court Swat. S |
- Member ... ~ Member
I -~ Camp Court Swat

Muhammad Rawan, brother of the appel]ant and Mr.
Usman Ghani, Dlstnct Attorney alongw1th Mr Akhtar Said, ASI

- for the’ respondents present Brother of the appellant
‘requested for’ ad]ournment on’ the ground that” learned

" counsel for the appellant is not avallable today due to general

stnke of Khyber Pakhtunkhwa ‘Bar Council. Ad]ourned to
04. 03 2020 for record and arguments before DB at Camp

", Court Swat.

VR
(Hussain Shah) | S (M. Amin Khan Kundi)
Member - _ ' Member

Camp Court Swat . o Camp Court Swat
% '
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03. 07 2019

| ey »' v 491 . s |
Learned counsel for the";ﬁppellant present. Preliminary arguments

heard.

Learned counsel for the appellant stated that the appellant is

aggrieved against the order dated 04.12.2017 whereby he was dismissed
from service and against the; order of the appellate authority dated

08.02.2018 through which his departmental appeal/application for his

reinstatement in service was filed. Learned counsel for the appellant

argued inter-alia that the appellant was in custody in the criminal case : -

and upon éarnmg his acquittal vide judgment of the Trial Court dated

'~ 16.02. 2()19 he came to know about the dismissal of his departmental

appeal hence the same is a sufficient reason for condonation of delay in

i' filing the present service appeal.

Points urged need consideration. The present service appeal is

admitted for regular hearing subject to all the legal objections. 'The -

| appellant is directed to deposit security and process fee within 10 days.

reefiant Danosited

Ol s Process Feg

T

07.10.2019

Thereafter notices be issued to the respondents for reply/comments. To

come up for written reply/comments on 07.10.2019 before SB at Camp

Court, Swat. él_ /

Member
Camp Court, Swat.

Attorney for the appellant and Mr. Anwar-ul'-H‘aq, Deputy
District Attorney alongwith Mr. Zewar Khan, S.I (Leéal) fbr the'
respondents present. Representative of respondents submitted
para-wise reply on behalf of respondents No. 1 to 3 which is
placed on record. Case to come up for rejoinder and arguménts on

02.12.2019 before D.B at Camp Court Swat.

(Muhamré{'\é' Khan Kundi)

Member
Camp Court Swat

el
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e - Form- A
FORM OF ORDER SHEET
Court of _
Case No. 513/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 19/04/2009emw| The appeal of Mr. Hidayatullah p;g;ggﬁgfd today by Mr.
Muhammad Javed Khan Advocate may be entered in the Institution
Register and put up to the Worthy Chairman\for proper order please.-
| REGISTRAR ‘141§
'2_ %v /"(’ta’ This case is entrusted to touring S. Bench at Swat for

08.05.2019

12.06.2019

preliminary hearing to be put up there on g - (; -~ I C‘

Appellant absent. Adjourn. To come up'for..
preliminary hearing on 12.06.2019 before S.B at Camp

v

Member
Camp Court, Swat.

" Court Swat.

Appellant absent. Learned counsel for the
? appellant absent. Notice be issued to the appellant and his
counsel for 03.07.2019. Adjourn. To come up for

preliminary hearing on the date fixed before S.B at Camp

g

Court, Swat.

TVIVTITUOVT

Camp Court, Swat.




LI & BEFORE THE SERVICE TRIBUNAL KHYBER
- ‘ PAKHTUNKHWA, PESHAWAR

Service Appeal No. S l A /2019

Hidayat Ullah _ oo Appellant

VERSUS

‘Provincial Police Officer Government of Khyber Pakhtunkhwa and

others . Respondents
INDEX
| S. Description of Documents Annexures | Pages
| # '
| 1. | Service Appeal 1-9
2 | Affidavit 10
3 | Addresses of the Parties 11
| 5 | Application for condonation along with 12-15
affidavit ~
6 | Copy of order and judgment dated “A” b 29
- | 16/02/2019
7| Copy of order dated 04/12/2017 “Br Do
8 | Copy of the departmental appeal “c” 31- 32
y 9 | Copy of order dated 08/02/2018 “D” 33
i 10 | Copies of judgments of superior and high “E” 3y.4
courts. |
17 | Special Power of Attorney | 48- 9% |
i 12 | Wakalat Nama : : ' So
Appellant
Through Counsel ‘
Muhantfiad Javaid Khan
Advocate, Supreme Court of
Pakistan

Office: Allah-o-Akbar Masjid,
College Colony, Saidu Sharif, swat
Cell: 0343-9607492
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR
Prakbhtukhwa

whert
w&ﬂ:rvﬁtc Peibunal

. 537
Service Appeal No. 515 2019 piavy N T
pp Datetlw77

Dir

Hidayat Ullah S/0 Amanullah R/o Ado Khel, District

Lower

........Appeilant

VERSUS

Government of  Khyber

" Provincial Police  Officer

1
Pakhtunkhwa at Central Police Office (CPO) Peshawar
| 25 | 'Deial;ty Inspector General of Police / Regional Police Officer
| (RPO) Malakand Region at Swat
3) District Police Officer Dir Lower at Timergara

Réspondents

Service Appeal Under Section 4 of
Service Tribunal Act read with other releﬁant
provisions againét the impugned order dated:

08/02/2018 passed by respondent No.2

(Appellate authority), whereby the

departmental appeal of the appellant was

dismissed. .

PRAYER:




‘ ,-"*{"‘106.1,0.2020 Appellant is present in person. Mr. Usman Ghani,

District Attorney for respondents present.

Arguments could not be heard due to strike of the District

Bar Association, Swat.

Adjourﬁed to 07.12.2020 for arguments before D.B at

camp court Swat.

(Mian Muhammad) (Muhammad Jamal Khan)
Member(E) _ Member '
' Camp Court Swat -

07.12.2020 -Due to COVID-19, case is adjourned to 01.02.2021 for

the same as before.

01:02.2021 Nemo for parties.

Muhammad Riaz Khan Paindakhel, Assistant Advocate

General for respondents is present.

Preceding date was adjourned on account of Covid-19,

t‘herefore,' both the parties be put on notice for the d'a:te fixed.

" Issue involved in the instant case is _pendingl before Larger

Bench of this Tribunal, therefore, case | iS _adjourned ‘to
05.04.2021 before D.B at camp court Swat.

(Mian Muhammad) | (Rozina Rehman)
Member(E) Member(J)
: Camp Court Swat




On acceptance of this seryice -appeal the
impugned  order -dated 08/02/2018 I;assed by.
respondent No.2 may kindly be set éside and tﬁe
departmental appeal may be accepted and the
appellant may be reinstated in the service with all
service benefits including back benefits etc. as prayed

in the departmental appeal.

Any other relief, deemed fit in the circumstances
may also be awarded in favor of appellant against

respondents.
Respectfully Sheweth'
The appellant submits as under;

1. That the appellant was appointed as a foot
constable in the police department in the year

2012.

9. That the appellant has performed‘ his duties
honestly, bravely and to the utmost satisfaction of

his officers.
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Tlfllafc the bad days of the appellant started in the
year 2017 when a criminal case FIR No. 861,
dated - 23/09/2017 U/Ss 302/311-PPC P.S. Khal
Distxiict Dir Lower was registered against the

appellant.

That the appel'llant was arrested on 23/09/2017
and later on was trialed in the court of Session
Judge / Zilla Qaéi, Dir Lower at Timergara, who
acquitted the accused vide order and judﬂgment
dated 16/02/2019. (Copy of the order and
judgment dated 16/02/2019 is attached herewith

as annexure “A”)

That in the meanwhile a departmental enquiry

was started against the appellant and Mr.

Fakhre-Alam DSP Head Quarter Dir Lower Waé
appointed as enQuiry officer. The enquiry officer
and his finding stgted that the criminal case
mentioned above against the appellant is under
trial, hence, this enquiry may be kept pending till

the decision of the trial court and criminal case.




10.

(4

That thereafter, the respondent No.3 ordered a
denove enquiry illegally, unlawfully and

unconstitutionally.

That the respondent No.3 then dismissed the
appellant from service w.e.f 22/09/2017'vid§ OB
No. 1465 dated 04/12/2017. (Copy of the ordef
dated 04/12/2017 1s annexed h(;/_rewith as

annexure “B”)

That the appellant then send a departrhental
appeal to respondent No.2 from jail. (Copy of the
departmental -appea1‘ is attached herewith as

annexure “C”)

That the result of the said appeal was not

conveyed to the appellant.

That after the acquittal of the appellant from the
criminal case, on inquiry of the appellant from
the respondent No. 2, he was told that his

departmental appeal has been dismissed vide




<)

order dated 08/02/2018. (Copy of the order dated

08/02/2018 is attached herewith as annexure “B)

11. That the impugned order dated 08/02/2018 1in

respect of the dismissal of the departmental

appeal 1s jillegal, unlawful, unconstitutional

against facts available on the case file,

unwarranted inter alia on the following grounds

amongst other.
GROUNDS:
) That the impugned order is 1illegal,
unlawfl-ﬂ,. unconstitutional, and base on

mala-fide which is very much clear from the
record on file.

i) That the impugned order dated: 08/02/2018

has been passed in violation of Police E&D
Rules 1975.

i) That the recommendation of the first

enquiry officer in respect of keep pehding'

the enquiry till the decision of the criminal
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iv)

v)

case were 1n accordance to the precedents of
the superior courts, hence fulé'ther
proceedings in the shape of denovo enquiry
and dismissal is void ab initio, unlawful and

unconstitutional.

That no opportunity of cross examination

was provided to the appellant while
recording the alleged statements  of

witnesses.:

That the appellate authority has not

~informed the appellant in respect of the

vi)

vil)

proceedings before the ‘appellate authority.

That the appellant has not been dealt with

in accordance with law and rules regulating

service of the appellant.

That the entire proceeding has been

conducted in derogation of law and rules.

(6)



¥

vii) That the appellant being the only bread

ix)

x)

x1)

 earner of his family, the entire family has

been curbed vide impugned orders.

That the impugned order of respondent

' No.2 is whimsical, capricious and founded

on surmises and conjectures.

That the impugned orders of respondent

No.2 & 3 have been passed in gross.

violation of the order of the superiors courts

" of the country. (Copies of the judgments of

the supreme court and high court are

attached herewith as annexure “©)

That the impugned treatment given by the

Respondents to the appellant 1s violation of

the articles 4, 9, 10(a) and 25 of the

constitution of the Islamic Republic of

Pakistan, 1973.

[



o)

xii) That other grounds not specifically raised
will be argued’ with the permission of this

Honorable Court at the time of arguments.

- Thaf this appeal is being filed against the order of

the department appellate authority dated:

08/02/2018, hence this Honorable Tribunal has

got the jurisdiction, and a separate éondonation_

application is filed with this appeal for

condonation of delay.

It is therefore humbly prayed

that on écceptance of this appeal, the

impugned order passed by respondeht- '

No.2 dated: 08/02/2018 may kindly be

set aside, the departmental appeal
may ’be accepted and the appellant
may be reinstated in service with all
service  benefits inclu‘dingh back

benefits etc.
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Dated: 10/04/2019

Any other remedy which is just,

appropriate and efficacious may also

be awarded in favor of the appellant

please.

Jery
Appellant

Through Coun
e

Muhammad Javaid Khan
Advocate, Supreme Court of
Pakistan
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.,BEFORE THE SERVICE TRIBUNAL KHYBER
.- PAKHTUNKHWA, PESHAWAR

Service Appeal No. /2019

Hfidayat Ullah ...‘.'-...Appellant

VERSUS

Provincial Police Officer Government of Khyber Pakhtunkhwa and
others _
......... Respondents

AFFIDAVIT

I, Muhammad Rawan S/o Amanullah R/o Ado quil, District
Dir Lower (special attorney for appellant), do hereby solemnly |
affirm and declare on oath that all the contents of this condonation
application are true and correct to the best of my knowledge and belief,

.and nothing has been concealed from this Honorable Court.

Deponent

Muhammad Rawa

Identified by,

Muhannad favard Khan
Advocate , Supreme Court of Pakistan

E . .
SR H\u"\ éf»'

e, ‘,,-bp
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BEFORE THE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA, PE SHAWAR

Service Appeal No. _ /2014

Hidayat Ullah | eevenAppellant

VERSUS

Provincial Police Officer Government of Khyber Pakhtunkhwa and

others

vern.enn. Respondents

ADDRESSES OF THE PARTIES

ADDRESSES OF THE APPELLANT

Hidayat Ullah S/o0 Amanullah R/0 Ado Khel, District Dir
Lower -

NG 5 705-741 58957
cel:  ©3)3-9/832395

ADDRESS OF THE RESPONDENTS

D
2)

3)

Provincial Police Officer Government of Khyber

Pakhtunkhwa at Central Police Office (CPO) Peshawar
Deputy Inspector General of Police / Regional Police Officer
(RPO) Malakand Region at Swat |

District Police Officer Dir Lower at Timergara

APPELLANT
Through

Muhaimmad Javaid Khan
Advocate , Supreme Court of

Pakistan
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' BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR "

C.M No. ‘ /2019

n ’ ,

Service Appeal No. __- /2019

Hidayat Ullah ceeenAppellant

VERSUS

Provincial Police Officer Government of Khyber Pakhtunkhwa and

others

......... Respondents

APPLICATION FOR CONDONATION OF DELAY

Resped;fullu Sheweth:

The applicant / appellant submits as under:-

1.

That the' above Service appeal has been filed before
this Hon’ble Tribunal, which 1is fixed today for

preliminary hearing.

2. " That the contents of the above mentioned Service

Appeal along with the contents of the annexures may

be considered as an integral part of this application.

3. That the applicant / appellant was dismissed by

respondent No.3 vide order dated 04/12/2017 against
which the applicant filed a departmental appeal, which
was _dismissed vide order dated 08/02/2018, hence the
applicant / appellant requests for the condonation of
delay against the order of the- departmental authority /

respondent No. 2 inter alia on the following gfounds.
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Grounds:

11.

11,

1v.

%8

Vil.

That the original proceedings and order Dated:
04/12/2017 are Voigl abinitio.

That no limitation runs against a void abinitio
order, in this regard wisdom can be drawn from
SCMR 2007 Page 834. (Copy of the SCMR 2007
Page 834 is attached)

That the applicant / appellant was in jail till
Febraury, 2019 and the impugned order ‘was
never éonveyed to the applicant / appeliant.

That during the pendency of the criminal tﬁal,
despite the recommendation of the first enquiry
officer, the dismissal order of the applican't./
appellant is void abinitio.A

That ignoring the trial and result of the trial is
an illegality which has prejudiced the case of the
applicant / appellant and which canﬁot be cured,
hence all the proceedings taken are void abinitiq.
That condonation in such like cases has been
allowed by law of limitation and precedents of
superior courts. (Copy of the judgments of the
superior courts are attached)

That any other grounds will be raised with the
permission of this anofable Colurt af the time of

arguments.



)
It 1s therefore respectfully prayed that on
acceptance of this application an order prayed for may
be passed.

“Any other remedy whi.ch 18 juét, appropriate and
efficacious may also be awarded in favor of Appellant
please.

Wy
APPELLANT
Through Counsel .
Muhammad ]a;faid Khan

Advocate, Supreme Court of
Pakistan
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Provincial Police Officer Government of Khyber Pakhtunkhwa and
others -

......... Respondents
. AFFIDAVIT

|, Muhammad Rawan S/o Amanullah R/o Ado .)Khail, District
Dir Lower (special attorney for appellant), do- hereby solemnly
affirm and declare on oath that all the contents of this Service Appeal -
are true and correct to the best of my knowledge ahc_l belief, and

nothing has been concealed from this Honorable Court.

Deponent -
ep % |
Muhammad Reawan :
ldentified by, "o ¥ -

Muhammad Javaid Khan -
Aduvocate | Supreme Court of Pakistan {
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) OFFICE OF THE

DISTRICT POLICE OFFICER
DIR LOWER

against 'Constable Hidayat Ullah NO.g32, that while he posted at Police Station Haya
Seri, absented himself from duty with effect from 22-09-2017 to date without any leave
or prior permission from his superior aitd also charged vide in case FIR No.861, dated

. 23-09-2017. Therefore he was issued Show Cause Notice, Charge Sheet and Statement of

Allegation and Mr. Fakhri Alam Acting DSP HQrs was appointed as enquiry officer, to

* conduct proper departmental enquiry against him and submit his finding report.

The Enquiry Officer, during the course of enquiry'recorded the
statements of all concerned. The Enquiry Officer in his finding stated that the case under
trail in court therefor enquiry may be keep pending till court decision. - U O%'

On the receipt of enquiry papers the undersigned did agreed with the
finding report of enquiry officer and marked it to SDPO Adenzai for de novo enquiry. The
enquiry officer in his finding stated that he has committed of offence and killed three
personnel and recommended him for Major Punishment.

Therefore |, Nausher Khan  District Police Officer, Dir Lower in
exercise of power vested to me under (E & D) Rules 1975 with amendment 2014, “agreed
with the finding report of the enquiry officer, as well as the defaulter constable has

. committed of honor killing of three personnel i.e his sister-in-law and two others.

Hence, dlsmlssed hlm from service wuth effect from 22- og-2017 i. e the date of his
absence.

. , ORDER ANNOUNCED S
os'No. (465" jen - g&ﬂ\t&‘sm—
Dated _éi;_ﬂr’l__/a-i/zo:.y ' District Police Officer,
A Dir Lower
No. S92 7= 2R, " J

Copies for information ahd.necessaryéction to the: -
1- District Account Officer, Dir Lower. .
2- Pay Officer Local Office, : ’ '
3- OHC Dir Lower. . — '
4~ Defaulter official. = \ < C’W"‘/ Zb (&f on /Q 0/4 /d/ 4

A~

.
Y
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" OFFICE OF TIK
REGIONAL POLICE OFFICIEER, MALAKAND
AT SALDU SHARIF SWA'I.
Ph: 0946-9240381-83 & Fax No. 0946-Y240390
femail: digmalakandioyahoo.com

ORDER:

of Dir Lower District for reinstatement in service, )

“Brief facts of the case are that Ex-Constable Hidayat Ullah No. 932 while post

at Police Station Haya Serai absented himself from duty with cifect from 22/09/2017 to date without &

leave or prior permission from his superior and also charged in case vide FIR No.861. dated 23/09/20}7

under section 302-PPC Police Station Khaal. Therefore, he was issucd Show Cause Notice. Charge She

and Statement of Allegation and Mr. Fakhri Alam Acting DSP HQrs Dir Lower was appointed as coqul

officer, to conduct proper departmental enquiry against him and submit his finding report. Fhe cnquiy

officer, during the course of enquiry recorded the statements of all concerned. The enquiry officer in i

finding stated that the case under trail in court, therctore, enquiry may be keep pending till court decisiu

On the receipt of enquiry papers the District Police Officer, Dir Lower agreed with the finding report

the enquiry officer and marked it to SDPO Adenzai for denove enquiry. The enquiry officer in his tindiy

stated that he has committed of offense and killed three personnel and recommended for me
punishment. Therefore, the District Police Officer, Dir Lower in exercise of power vested 1 him under
& D) Rules 1975 with amendment 2014, “agreed with the finding report of the enquiry officer, as well
the defaulter Constable has committed of honor killing of three personnel i his siter-in-Law and G
others. Therefore, he was dismissed from service with effect from 22/09/2017 from the date of

absence vide office OB No. 1465 dated 04/12/2017.

He was called in Orderly Room on 06/02/201% and lcard funi e persg

The applicant could not produce any cogent reason in his defense. Therelore his application

reinstatement in service is hereby filed.

Order announced.

(AKIFTARHAY AT/KHAN
s 3 Regional Police Officer,
A Mal:i]ﬁm(l, at Saidu Sharif Swit

\ \4,7/ “/- 5 Nl FF
c"\‘

Copy to District Police Officer, Dir Lower for information and necessary el

No. /g{ C /E,

Dated (> & - C 2- 12018,

with reference to his office Memo: No. 782/E, dated 09/01/2018.
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This order will dispose off application of Lx- Constable Hidayat Ulluh No. 9.
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Better Copy Page No.

Office of The _
Regional Police Officer, Malakand
At Saidu Sharif Swat
Ph: 0946-9340381-83 & Fax No. 0946-9240390
ORDER:

This- order will dispose off application of Ex-Constable Hldayat
Ullah No. 932 of Dir Lower District for reinstatement in service. '

Brief facts of the case are that Ex-Constable namely Hidayat Ullam
No. 932 while posted at police station Haya Serai absented himself from duty
- with effect from 22/09/2017 to date without any leave or permission from his
superior and also char ged in case vide -FIR No. 861; dated 23/09/2017 under
section 302-PPC Police Station Khaal. Therefore, he was issued show cause
Notice.. Charge Sheet and statement of Allegation and Mr. Fakhri Alam acting
DS 11Qrs Dir Lower was appointed as police officer, to conduct proper
departmental enquiry against him and submit his finding report. The enquiry
officer, during the course of enquiry recorded the statements of all concerned.
The enquiry officer in his finding stated that the case under. trail in court,
therefore, enquiry may be keep pending all court deciosion. On the receipt of
enquiry papers the District Police Officer, Dir L:ower agreed with the finding
report of the enquiry officer and marked it to SDPO Adenzai for denove enquiry. .
The enquiry officer in his finding stated that he has committed of offense and
Hiked three personal and recommended for major punishment. Therefore, the
- District Pelice Officer, Dir Lower in exercise of power vested in him under (E&D)
Rules 1975 with amendment 2014, “agreed with the finding report of the enquiry
officer. as well as the defaulter Constable has committed of honor killing of three
personnel Le. his sister-in-law and one others. Therefore, he was dismissed from -
service with effect from 22/09/2018 from the date of his absence vide office OB
No. 1465 dated 04/12/2017.

‘ He was recalled in orderly Room on 06/02/2018 and heard him in
person. ‘The applicant could not produce any cogent reason in his defense.
Therefore, his application for reinstatement in service is hereby filed.

Order announced. ‘

(AKHTAR HAYAT KHAN)
Regional Police Officer,
Malakand, at Saidu Sharif, Swat
No. 1560 /E, |
Dated 08/02/2018

Copy to District Police Officer, Dir Lower for information
and necessary action with reference to his officer OB No. 782/E,

dated 09/01/2018. o é
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) BEFORE TH E KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| PESHAWAR.

' Service Appeal No. 513/2019

Ex-FC Hidayat Ullah s/o Aman Ullah r/o Ado Khel; Lower Dlr
Appellant

...............................................................................

VERSUS,

1) Provincial Police Officer, Khyber Pakhtunkhawa Peshawar.
2) Regional Police Officer Malakand at Saidu Sharif, Swat.
~3)  District Police Officer Dir Upper.................. ......ReSpondents_.

INDEX
S.# | Description of documents Annexure. iiP_age'sf |

Para wise comments - - 14
Affidavit - 5
Power of Attorney ‘ - o 6 [

.| Copy of FIR | A T
Copy of order. B “B” S T
Enquiry report. cr g

ZEWARKHAN . |

Inspector Legal .~ “:7 X
Dir Lower e




BEFORE TH E KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Serv:ce Appeal No. 513/2019

Ex-FC Hidayat Ullah s/o Aman UIIah r/o Ado Khel Lower Dir.
.......................................................................... Appellant

VERSUS.

1) Provincial Police Officer, Khl'yber Pakhtunkhawa PeshaWar
2) Regional Police Officer Malakand at Saidu Sharif,- Swat

3) District Police Officer Dir Upper................ Respondents

PARA WISE REPLY ON BEHALF OF RESPONDENTS. .
Respectfully Sheweth: o
PRELIMINARY OBJECTIONS,

1) That the present service appeal is not maintainable in its form.
2) That the appellant has not come to this August Tribunal with
clean hands. 3 s

3)  That the present appeal is badly time barred.

- 4) That this Honorable Service Tribunal has no jurisdiction to

entertain the present service Appeal.
5) That the appellant has got no cause of action. , N
6)  That the appellant has- suppressed the material facts from thts N "
Honorable Tribunal. R "
ON FACTS:

1. Pertains to record, hence needs no comments. -

2. Incorrect, the appellant charg'ed in triple murder case vide FIR
No 861 dated 23.09.2017 u/s 302/311 PPC F?olice Station
Khall, thus committed gross misconduct, being m.'ember of
pohce force. (Copy of FIR enclosed as annexure “A”)

3. Incorrect, the appellant was- directly charge in crlmlnal case;'

vide FIR cited above and he was arrested along with weapo'n~
of offence on the spot. Separate case vide FIR No 862 dated
23.09.2017 u/s 15 AA has also been registered against

-appellant.

4. Needs no comments.



5. Needs no comments.

6. Incorrect, being competent authority, the respondent was not

agreed with the finding report and entrusted the'.‘p:ap’ers to o .

another officer in order to dig out the facts and to conduct

thorough enquiry based on Justice. The enqtriry officer

conducted the enquiry, recorded the statements of alt'f

concerned including the appellant. The appellant confessed.
his guiit and stated that he has killed all the three persons

through Klashankove and then handed over the weapon of

offence to police. The enquiry officer in his f_inding :r'epo_r_t o

recommended the appellant for major punishment. (Copy of "
order is enclosed as annexure “B”) oaT
7. Correct, and needs no comments.
8. Needs no comments. | ; o
9. Incorrect, the appellant was informed about . the result of"'
appeal within time through Superintendent - Drstrlct Jall
Timergara.
10.Needs no comments. o .
11.Incorrect, the order dated 08.02.2018 passed by the
respondent No 02 is legal, lawful, and constitutional andbased '
on facts.
GROUNDS

i) Incorrect, all the orders of respondents are- Iegal Iawful

iii)

constitutional and no malafide exist on the part of respondents
et’al. | |

Incorrect, no violation of police rules 1975 has been committed
by respondents, while passing the order dated 08.02.2018. |

In_correct, as already discussed in preceding paras, that being
competent authority in the matter, the case was entrosted to
another enquiry officer, in order to find out the facts behind the

case.




£

'enclosed as annexure “C”).

The en‘quiry officer found the_appellant guilty of misconduct and
recommended for major punishment. The or_der,jr"is '_bza_s"ed on

facts and is lawful and constitutional. (Copy of enﬁjuir;{‘_reportf_ie

Incorrect, proper opportunity has been given. to the appellan
but he failed to adduce any cogent reasons about the facts

Incorrect the appellant was informed about the process wrthrn

-~ time.

vi)

vii)

In'correct, the appellant has been deait in acccrdance, w;th .

law/rules rules and no illegality has been committed by
respondents. | X
Incorrect, all the preceding have been carried out according to

law and rules.

viii) Para first needs no comments, but the last pararegardmg the

xi)-

xii)

12.

order needs explanation i.e the appellant faced the :enti_rfe
situation due to his own misconduct.

Incorrect, the order of respondent No. 02 is based on factual

fact and ground reality, as the appellant was charged drrectly in

triple murder case and was arrested with weapon of of‘fence
The order was passed after careful scrutiny of all the relevant
record.. | -
Incorrect, the respondents even cannot think aboufft; thev:olatlon
of the orders of superior courts, but each and everg( case E‘has lts
own facts and circumstances and dealt accordingly. - '
Incorrect no violation of the constitution of Pakistan has been
committed by respondents

The respondents also seek leave of this honorable Tribun'al to rety
on additional grounds at the time of arguments/ hearing.
Incorrect, the service Tribunal has got no jurisdiction to entertam

the service appeal.




® PRAYER:

It is therefore humbly prayed that ‘on acceptance of th1 A

- reply, the appeal may graciously be dismissed with cost.

Provincial Police Officer,
Khyber Pakhtunkhwa Peshawar.

W
Regional Police Officer, | - Regional P, ficer,

Malakand at Saidu Sharif Swat. HARKBTTATS2o . Svat

District Police Officer,
Dir lower.l




BEFORE TH E KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR..

.'Serwce Appeal No. 513/2019

Ex-FC Hidayat Ullah s/o Aman Ullah r/o Ado Khel, Lower D|r

................................................................................ Appellant
VERSUS.
1) Provincial Police Officer, Khyber Pakhtunkhawa Peshawa.r....!:l_:;.
2) Regional Police Officer Malakand at Saidu Sharif, Swat. |
3)  District Police Officer Dir Upper...................... ..Respondents.
AFFIDAVIT. | |

|, Zewar Khan Inspector Legal Dir Lower, do hereby

solemnly affirm on oath, that the contents of accompanying comments-

on behalf of Respondents is correct to the best of my knowledge and-

belief. Nothing has been concealed from this honourable Court.

DEPONENT.

(ZEWAR KHAN)
Inspector Legal

Dir lower. = .
15302-0226450-3 - -




BEFORE TH E KHYBER PAKHTUNKHWA SERVICE TRIT
PESHAWAR.

Service Appeal No. 51 3/201'9

Ex FC Hldayat Ullah s/o Aman Ullah r/o Ado Khel, Lower D|r
e e T SUOT Appeliant

VERSUS.
- Provincial Police Officer, Knyber Pakhtunkhawa PesHéWér |
2) Regional Police Officer Malakand at Saidu Sharlf Swat .
- 3) . District Police Officer Dir Upper................ ReSpondent
| ' POWER OF ATTORNEY  © .

We the following respondents do h‘é'rebyl..""au‘thorizfé.

- Mr. Zewar Khan Sl Legal Dir Lower to appear on our behalf' before
.Athe Honorable service Tribunal in the above Serwce appeal 'énd‘. -
pursue the case on each and every date ' R " ‘
He is also authorized to submit all the relevant documents ln" o

connection with the above Service Appeal.

Provincial Police Officer,

Khyber Pakhtunkhwa Peshawar.

Regional Police Officer, ' | R‘é?“’”a[ Po ‘ﬂ_\z O; -
Malakand at Saidu Sharif Swat. Walakand at Safc) Qg if, Swat

District Police Officer,
Dir Lower.
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! OFFICE OF THE

rRICT POLICE OFFICER
' DIR LOWFR '

ORDER

This order will dispose of the g
against Constable Hidayat Ullah NO.g932, that while
Seri, absented himself from duty with effect from 22-
or prior permission from his superior and also charge
23-09-2017. Therefore he was issued Show Cause Noti'c
Allegation and Mr. Fakhri Alam Acting DSP HQrs W3
conduct proper departmental enquiry against him and

The Enquiry Ofﬂcer during the
statements of all concerned. The Enquiry Officer in his
“ frail in court therefor enquiry may be keep pending tiII

On the receipt of enquiry papers tr
finding report of enquiry officer and marked it to SDPC
enquiry officer in his finding stated that he has com
personnel and recommended him for Major Punishmer

Therefore 1, Nausher Khan Di
~ exercise of power vested to me under (E & D) Rules 19
with the fmdmg report of the enquiry officer, as wg
commltted of honor killing of three personnel i.e
Hence, dlsmlssed him from service with effect fror
absence. '

ORDER ANNOUNCED

OB No. {S,Lféf
Dated 4!'-* [;

No. $G. 22 7.2 R,

| Copies for mforma’oon and necessary act
1- District Account Officer, Dir Lower.
2- Pay Off;c%er Local Qfﬂce
na/,OH_C Dir Lower.
4- Def;aultelr official.
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mgm PAEKHTUNKWA All communications should be
L addressed to the Registrar KPK
E ; AZS};ERV]CE TRIBUNAL, PESHAWAR Service Iribunal and ‘not any

‘official by name.

Ph:- 091-9212281

CNor_ /ST Dated:i_ /_ /2022 Iax:- 091-9213262
To: '
The Deputy Inspector General of Pohce/ReglonaI Police Officer (RPO) '
Malakand Region at Swat. :
Subject:- JUDGMENT IN APPEAL NO. 513719 CASE TITLED HIDAYAT ULLAH VS POLICE.

I am directed to forward herewith a certified copy of judgment dated 04-07-2022

passed by this Tribunal on the above subject for strict compliance.

Encl: As above

REGISTRAR

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL =
PESHAWAR. .




KHYBER ‘PRKHTUNKWA All communications should be
. addressed to the. Registrar KPK
SERVICE TRIBUNAL, PESHAWAR Service Iribunal and' not 'a’ny

official by name.

Ph:- 091-9212281

e No: /ST Dated:_ /. /2022 Fax:- 091-9213262
To:
The Deputy Inspector General of Police/Regional Police Officer (RPO),
Malakand Region at Swat.
Subject:- JUDGMENT IN APPEAL NO. 513/19 CASE TITLED HIDAYAT ULLAH VS POLICE.

I'am directed to forward herewith a certified copy of judgment dated 04-07-2022 '

passed by this Tribunal on the above subject for strict compliance.

REGISTRAR |
KHYBER PAKHTUNKHWA -
SERVICE TRIBUNAL -

PESHAWAR.




