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.1-KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
CAMP COURT ABBOTTABAD.

Service Appeal No. 987/2019

BEFORE: MR. KALIM ARSHAD KHAN 
MISS. FAREEHA PAUL

... CHAIRMAN 
... MEMBER(E)

Molana Abdul Hayee S/O Abdul Ghafoor, Resident of Khandar 
Shareef Abad, Cum Kuza Banda, Tehsil & District Battagram, (Ex- 
District Khateeb Battagram)

.... {Appellant)

Versus

1. The Govt, of Khyber Pakhtunkhwa through Secretary Auqaf/ Chief 

Administration Auqaf, Hajj, Religious and Minority Affairs.
2. Administrator Auqaf Khyber Pakhtunkhwa.
3. Deputy Commissioner Battagram.
4. Secretary Finance, Khyber Pakhtunkhwa, Peshawar.
5. Accountant General Khyber Pakhtunkhwa, Peshawar.

... {Respondents)

Mr. Hamayun Khan 
Advocate For appellant

Mr. Muhanrimad Riaz Khan Paindakhel 
Asstt. Advocate General For respondents

Date of Institution
Date of Hearing....
Date of Decision....

.29.07.2019
17.05.2022
18.05.2022

JUDGEMENT

The service appeal in hand has' been
i

instituted under Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act,
I

1974 wherein order dated 21.7.2014 issued by respondent No. 1 & 2 has 

been impugned through which services of the appellant have been

FAREEHA PAUL MEMBER fE^

terminated.

2. Brief facts of the case, as per memorandum of appeal, are that the 

appellant was appointed District Khateeb iri District Battagram on contract 

basis on fixed pay vide order dated 29.07.1999 and on 07.07.2007 his
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regularized vide office order No. SO(AUQAF)l-153/200|4/\/OL- 

.e.f 02.11.2006. Through an office order dated 02.02.2010 the appellant

.f 16.12.2009 after attaining the age of

services were

VI w

was retired/relieved from service 

superannuation, without any gratuity/pensionary benefits as per th^ terms 

and conditions of the notification dated 07.07.2007. Through another office 

order dated 21.04.2010 the appellant was appointed District khateeb

w.e

on

of Rs. 4000/ per month on provisional basis for a period of 6 

months till the appointment of a regular khateeb, whichever was earlier, by 

the Auqaf, Hajj, Religious and Minority Affairs Department after W|hich his
I

services were terminated w.e.f 07.05.2014 vide order No. 1855-87/1^

fixed pay

E dated

21.07.2014.

replies/notice who submitted writtenRespondents were put on

the appeal. We have heard the learned counsel

appellant as well as the Assistant Advocate General and perused the case file

3.

for thecomments on

with connected documents minutely and thoroughly.

counsel for the appellant contended that order dated4. Learned

21.07.2014 through which services of the appellant were terminated was 

illegal, without lawful authority and void ab-initio. He admitted that services 

of the appellant were regularized in 2007 and that he retired from service 

after attaining the age of superannuation in 2009. He prayed for declaring

null and void, and pay all thethe order dated 21.07.2014 as 

remaining/outstanding salaries alongwith pensionary benefits from 2006 to

2009.

The learned Assistant Advocate General responded that the appellant

not a civil servant. Although

5.

employee of the statutory body and 

he was appointed in 1999, regularized in 2006 and relieved from service in

waswas an

2009 all his salaries were paid to him and that he was not entitled to
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pension, gratuity and other benefits as per his terms and conditions

contained in order dated 07.07.2007. He further contended that after

retirement he was reappointed on fixed ,pay vide order dated 21.4.2010

which was extended from time to time, and ultimately his services were

terminated w.e.f 07.05.2014 vide order dated 21.07.2014.

After perusal of the record and hearing the learned counsel for the6.

appellant and learned Assistant Advocate General, it Is clear that the

appellant was initially appointed as District Khateeb on contract basis. His

services were then regularized in 2007 and he retired from service after

attaining the age of superannuation on 16.12.2009 vide order dated

02.02.2010. His terms and conditions in order of initial appointment dated

07.07.2007 were clear and he was not entitled for pension, gratuity and

other such benefits. Record further reveals that he was reappointed as

District Khateeb on fixed pay of Rs. 4000 per month initially for a period of

six months on 21.4.2010 which was extended from time to time till final

order of termination dated 21.07.2014.

After going through the available record and hearing arguments of7.

the learned counsels, the appeal in hand is dismissed. Parties are left to bear

their own costs. File be consigned to record room.

Pronounced in open court in Abbotabad and given under our hands and 

seal of the Tribunal this 18^^ day of May, 2022.

8.
x?

(KALIM ARSHAD KHAN) 
Chairman

areeha Paul) 
Member (E)



f
Service Appeal No. 987/2019

Mr. Hamayun khan, Advocate for the appellant present. Mr. 

Muhammad Riaz Khan Paindakhel, Assistant Advocate General for the 

respondents present. Arguments heard and record perused.

2. Vide our detailed judgement containing 03 pages, we have arrived 

at the conclusion that the appellant was initially appointed as District 

Khateeb on contract basis. His services were then, regularized in 2007 

and he retired from service after attaining the age of superannuation 

16.12.2009 vide order dated 02.02.2010. His terms and conditions 

in order of initial appointment dated 07.07.2007 were clear and he 

was not entitled for pension, gratuity and other such benefits. Record 

further reveals that he was reappointed as District Khateeb on fixed
I

pay of. Rs. 4000 per month initially for a period of six months on 

21.4.2010 which was extended from time to time till final order of 

termination dated 21.07.2014. After going through the available 

record, the appeal in hand is dismissed. Consign.

on

Pronounced in open court in Abbotabad and given under our 

hands and seal of the Tribunal this 18^'^ day of May, 2022.

3.

(KALIM ARSHAD KHAN) 
Chairman

Mi(Faj/eeha Paul) 
Member (E)

..
v' •
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i

Hamayun Khan, Advocate, learned counsel for the appellanj 

present. Mr. Muhamad Riaz Khan Paindakhel, Assistant Advocate 

General for the respondents present.

Arguments heard. To come up 

18.07.2022 at camp court Abbottabad.

17.05,2022

for order before D.B on

(Kalim Arshad Khan) 
Chairman

Camp Court Abbottabad

(Fareeha Paul) 
Member (E)

i
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Qd. 10.2021 Appellant alongwith counsel and Mr. Muhammad Adee! 
Butt, Acicil. AG alongwith Naseeb Khan, S.O and Abdul Khaliq, 
Junior Clerk for the respondents present.

The reply of respondent No. 3 as already filed is available 

on record. Representative of respondent No. 5 produced joint 
parawtse cominents of respondents No. 1, 2 and 5 which is : 

' placed on file. Respondents No. 4 and 6 are at the most 
proforma respondents. Therefore, there is no need to require 

reply on their behalf. To come up for arguments 

23.12.2021 before D.B at camp court, Abbottabad.
on

Chairman
Camp Court, A/Abad

Appellant alongwith his counsel present. Mr. Asif 

Masood, DDA alongwith Mr. Abdul Khaliq, Junior iCIerk
I

for respondents No. 1 and 2 and Mr. Amanat A!i, SO for 

respondent No,-5 for respondents present

23.12.2021

Representative of respondents No. 1 and 2 

requested for adjournment on the ground that'their 

Legal Advisor naimely Nasir Mepmood Khattak, Advocate 

will argue the case on behalf of respondents No. 1 and 

2, however he is,\HJsy today'in the Hon'able Peshawar 

High Court, Peshawar. /Last opportunity given. 

Adjourned. To come for'-arguments before D.B on 

15.02.2022 at Camp court Abbottabad.

reA
V

(Salah Ud Din) 
iVlem be!'(.!)

Gamp Coiii'l Abboilabad

(Mian Muliammad) 

Member(P)
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Nemo for parties.20.10.2020 r' T 0
Usman Ghani learned District Attorney present.

Written reply on behalf of respondents was not submitted. 
Notice be issued to appellant/counsel and respondents for 

reply/comments, for 15.12.2020 before S.B at Camp Court, 
Abbottabad.

(Rozina Rehman) 
Member (J) 

Camp Court, A/Abad

j

-U /6-

S^fTlz.

Learned counsel for the appellant present.16.03.2021

Riaz Khan Paindakheil learned Asst. AG for respondents present.

Reply/comments on behalf of respondent No.3 has already 

submitted. Neither written reply/comment on behalf of respondent No. 
1, 2 & 4 to 6 submitted nor their representative are present, therefore, 
notice be issued to them with direction to direct the representative to 

attend the court and submit written reply/comments on the next date 

positively. Case to come up for written reply/comments on behalf of 
respondents No. 1,2 & 4 to 6 oh Hi before S.B at Camp Court
Abbottabad.

■i

(Atiq ur Rehman Wazir) 
Member (E)

Camp Court, A/Abad
/' ;

I
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22.01.2020 None present on behalf of appellant. Written reply not submitted.

Sohail Assistant representative of the respondent department present

writtenand seeksyto furnish reply. Granted. To come up for 

reply/comments on 19.02.2020 before S.B at Camp Court Abbottabad.■ i

Member
Camp,Cpurt, A/Abad

;

Due to covid ,19 case to come up for the same on '7 ^ j 

at camp court abbottabad.

lA
deader

Due to covid ,19 case to come up for the same on^ fO / 

at camp court abbottabad. '

t

. (
•: '*

\
■■ /

t

■'4

(jB

/
f

7/ ■y-
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/• Learned counsel for the appellant present. Jameel Huss^fe 

Shah Superintendent representative of respondent No.3 present and 

submitted written reply on behalf of the said respondent. No one 

present on behalf of remaining respondents. Notice be issued to the 

remaining respondents i.e. respondents No.l, 2 & 4 to 6 for 

submission of written reply/comments. Adjourn. To come up for 

written reply/comments on 19.12.2019 before S.B at Camp Court, 

Abbottabad.

20.11.2019

■

^----Member
Camp Court, A/Abad

Due to general strike of Khyber Pakhtunkhwa Bar 

Council learned counsel for the appellant is not available 

today. Mr. Zia Ullah, Deputy District Attorney alongwith Mr.. 
Jamil Hussain Shah, Superintendent on behalf of respondent: 
No. 3 present. Written reply on behalf of respondent No. 3 has 

already been submitted. Neither written reply on behalf of 

respondents No. 1, 2 & 4 to 6 submitted nor their 

representatives are present therefore, notice be issued to 

them with the direction to direct the representatives to attend 

the court and submit written reply on the next date positively. 
Case, to come up for written reply/comments on behalf of 

respondents No. 1, 2 & 4 to 6 on 22.01.2020 before S.B at 
Camp Court Abbottabad.

19.12.2019

i• V

\
■V

[Muhammad Amin Khan Kundi] 
Member

Camp Court Abbottabad
/■

■■ .•
■■

'tv

V
\



f Counsel for the appellant Molana Abdul Hayec present."® 

Preliminary aiguments heard. It was contended by learned counse! 

for the appel ant that the appellant was serving as Khateeh in

Auqaf Depairment. It was further contended that the appellani
!

was appointed vide order dated 29.07.1999 on contract/iixed pay. 

He was regularized vide order dated 07.07.2007 with effect i’rom
I

02.11.2006. It was further contendedlhat after 60 years of age, the 

respondent-department was required to issue retirement order of 

the appellant but the respondent-department has terminated the 

appellant vide order dated 21.04.2014 therefore, the appellant
I I

filed departmental appeal on 05.04.2019 but the same was not 

responded hence, the present seiwice appeal. It was further 

contended that the respondent-department was bound to jissut; 

retirement order of the appelalnt and pay pensionary beneijits to 

the appellant but instead of issuing of retirement order and pay ii sg 

pensionary benefits, the appellant was'illegally terminated !from 

service after 60 years of his age therefore the respon'dent- 

department is bound to pay pensionary benefits to him. ’

20.09.2019

The contention raised by learned counsel lor the appellant 

need consideration. The appeal is admitted for regular hearing 

subject to all egal objections. The appellant is directed to deposit 

security and process fee within 10 days thereafter, notices be 

issued to the respondents for written rcply/commcnts' for
' I

20.11.2019 before S.B at Camp Court Abbotlabad. '

MDepos''ed
Sec^ essFe®

(Muhammad Amin Khan Kuncii) 
Member

Camp Court Abboitabad !

'i'!.
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fForm- A

FORM OF ORDER SHEET
Court of

987/2019Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal of MOIana Abdul Hayee received today by post through 

Mr. Hamayun Khan Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for propeV order please.

29/07/20191-

REGISTRAR

This case is entrusted to touring S. Bench at A.Abad for 
preliminary hearing to be put up there on ^

2-

chairm™ ■

/.I

-



BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No.^ ^ /2Q19

Molana Abdul Hayee son of Abdul Ghaffar, resident of Khandar Shareef 
Abad, Cum Kuza Banda, Tehsil & District Battagram, (Ex-District Khateeb 
Battagram).

APPELLANT

VERSUS

Govt, of Khyber Pakhtunkhwa through Secretary Auqaf/ Chief 
Administrator Auqaf, Hajj Religious Affairs, Peshawar & others.

...RESPONDENTS

SERVICE APPEAL

INDEX

5. # Description Page # Annexures
1. Service Appeal 1 to 8

Copy of regularization order2. “A”

/3- /y-Copy of termination order dated 07/05/20143. “B”

Copy of departmental appeal “C”4. /4>
Wakalatanama5.

...APPELLANT
Through

U—Dated: /2019

(HAMAYUN KHAN)
Advocate High Court, Abbottabad
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BEFORE 1 HE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. _ S ^ /2019

Molana Abdul Hayee son of Abdul Ghaffar, resident of Khandar Shareef 
Abad, Cum Kuza Banda, Tehsii & District Battagram, (Ex-District Khateeb 
Battagram).

...APPELLANT
DCtiyber PakbtuJkhwa 

Service 'IVibuiiAl

msiVERSUS Diary No,

Dated

Govt, of IGiyber Pakhtunkhwa through Secretary Auqaf/ Chief 
Administrator Auqaf, Hajj Religious Affairs, Peshawar. 
Administrator Auqaf KfiybeV Pakhtunkhwa, Peshawar.
Deputy Commissioner Battagram.
Account Officer Battagram. .
Secretary^Finance Khyber Pakhtunkhwa, Peshawar.
Accountant General Khyber Paklitunkhwa, Peshawar.

- 1.

““9

-*3.
4.

-5.
-6.

...RESPONDENTS

F'lledI to-^l
. ^ SERVICE APPEAL UNDER SECfiON 4

KMYBER PAKl-ffUNKHAVA SERVICE

TRIBUNAL AC^fim AGAINSI’ D-ffi ORDER .
\ •

DATED 21/07/2014 ISSUED . ■ BY

RESPONDEN'f NO. 1 & 2 WHEREBY' THE;

RESPONDENT NO. 1 & 2 .INSTEAD. OF

RIffIREMENT, 4ERMINATED TFIE 

APPELi.AN'r FROM smUcE~''VTTrcji, IS



W
ILLEGAL, UNLAWFUL, WITHOUT LAWFUL

AUTHORITY, VOID AB-INITIO AND IS

INEFFECTIVE UPON TFIE RIGHTS OF THE

APPELLANT. .

PRAYER: ON ACCEPTANCE OF THE

INSTANT APPEAL;

(I) THE IMPUGNED ORDER DATED

21/07/2014, MAY KINDLY BE

DECLARED NULL AND VOID TO THE

EXTENT OF THE APPELLANT AND

THE RESPONDENTS MAY

GRACIOUSLY BE DIRECTED TO ISSUE

RETIREMENT ORDER OF THE

APPELLANT WITFI EFFECT FROM 3U‘

DECEMBER 2009.

(II) THEY FURTHER BE DIRECTED TO

PAY ALL THE REMAINING/

OUTSTANDING SALARIES OF THE
TdSti

• APPELLANl' FROM 02/11/2006 TII.L 31'‘

DECEMBER 2009

(III) TO PAY ALL PENSIONERY AND

FINANCIAL BENEFITS TO ITTE

APPELLANT FROM 31/12/2009 WITH

COUNTING SERVICE FORM TMi DATE

. .W>.



OF INITIAL APPOINTMENT DATED

29/07/1999 TILL ILETIREMENT AND

THEREAFTER TILL DATE.

(IV) ANY OTHER RELIEF WHICH THIS
■d^SSSSa^.

HONOUIL\BLE COURT DEEMS FIT

AND PROPER IN THE INTEREST OF

JUSTICE.

Respectfully Sheweth;-

Brief facts of the instant appeal are as under;-

.'Ss.

That on 29/07/1999, appellant1. was

appointed as District Khateeb at District

Battagram on contract basis.

That thereafter, appellant took charge and2.

continuously perfonned his duties with full

devotion and liability.

That on 04/06/2007, respondent No. 1j.

V..

regularized services of the appellant in

BPS-16, w.e.f. 02/11/2006. Copy of



regularization order is annexed as Annexure

“A”.

4. That on 31/12/2009, after attaining age of 

the superannuation (i.e. 60 years) appellant 

was retired from service. •-aafc-

5. That since 04/06/2007 respondents not paid 

salaries to the present appellant.

6. That after retirement appellant approached

to the respondent No. 1 & 2 for his lawful

financial benefits (Pension 8c outstanding

salaries from 11/10/2007 to 31/12/2009),

and onward monthly pension but till date 

respondents not redressed grievances of the

appellant.

7. That on 21/07/2014 after 05 years of the

retirement respondent No. 1 issued

termination order of the appellant with effect

from 07/05/2014. Copy^ of termination order

dated 07/05/2014 is annexed as Annexure

A



rhat feeling aggrieved from the aforesaid8.

situation, appellant filed departmental

appeal before the respondent No. 1 but till

date respondent No.l not passed any order

and similarly not given any response. Copy

of departmental appeal is annexed as

Annexure “C”.

rhat faced with the above said situation, the9.

appellant seeks indulgence of this

Honourable Tribunal through instant appeal,

inter-alia on the following grounds;-

GROUNDS;-

'fhat the acts of respondents area.

against the law, facts and against the

constitutionally guaranteed rights.

b.. That acts of the respondents are

against the principle of natural justice.

That the respondents without showingc.

anything in black and white, illegally

deprivedjlhe appellant from his lawful



rights, which is against the law and

fundamental rights of the appellant

guaranteed under the Constitution of

Islamic Republic of Pakistan, 1973.

That the respondents are duty boundd.

to pay all outstanding salaries and

allowed all monthly pensions to the

appellant. Neither the appellant has

committed illegal, unlawful act

against the rights of department nor

respondents has served any notice/

order containing the* reason for him

benefits. * Hence,non paying

impugned act of respondents are not

sustainable in the eye of law and is

liable to be struck down.

That respondents ignored basic law one.

the subject without considering rules

regulation framed for civil servant by

discriminating employee by violating

basic and fundamental rights of all

such employee.



f. That appellant has been discriminated

was much as his other colleague civil

servants have - been granted

pensionary benefits where as for

appellant has been denied the same

which is against Article 4 & 25 of the

Constitution.

That'this practice of the respondent. g-

comes within the domain of classical

example of discrimination, bias,

prejudice.

h. That there,is no other officious speedy

and adequate remedy available to the

appellant except the instant appeal.

That the other points shall be agitated1.

at the time of arguments with the

leave of this Honourable Tribunal.

It is, therefore, humbly prayed that on acceptance 

of the instant, appeal;

(I) The impugned order dated 21/07/2014, may 

kindly be declared null and void to the 

extent of the appellant and the respondents



♦
may graciously be directed to issue 

retirement order of the appellant with effect 

from 31^^ December 2009.

(11) They further be directed to pay all the 

remaining/ outstanding salaries of the 

appellant from 02/11/2006 till 

December 2009.

(Ill) To pay all pensionery and financial benefits 

to the appellant from 31/12/2009 with 

counting service form the date of initial 

appointment dated 29/07/1999 till retirement 

and thereafter till date.

(IV) Any other relief which this Honourable 

Tribunal deems fit and proper in the interest 

of justice.

...APPELLANT
Through

Dated: /2019 z
(HAMAYUN KHAN) 

Advocate High Court, Abbottabad

VERIFICATION;-
Verified on oath that the contents of foregoing writ petition are true and 
correct to the best of my knowledge and belief and nothing has been 
concealed from this Honourable Court.

...APPELLANT

/i



"r/j GOVi£RN’MHNT OV N.\V.]-M>.
auqakhajj, Rf-;i.Kjioijjs and

MIN'ORitv AFIv\IK.S i':)rPARTM|*NT.

Dated Peshawar the 07-07-2007

-V—Ii)i^\g004/V„|. VI 

Servants (A
- n| Rule in I,)!' (I)i; NA\ l-p. t*i'. il

)poinlmcni. Promotion & Transfer) Rules, 

‘lie Compclcm Authority the 

pay on iltc dates

and iin pursuance nf
approval of

services of District Khuiaba. win 5 were
appointed oi fixed noted ai;anist each arc regulari/.ed w.e.f.
02.11.2006. The iiiiicryiflg.pj;jjfldJ^^02 11,2006 ,o dale -.vould

count lo\\'ards increnieiu
26 ((^t without

The terms and conditions of their 

Terms and Conditinris!

present services arc as follows.

. I hey will gel pay at the -uininiuiu 

admissible under tlic Reics. They 

incfcmcnlius per pohev.

oCTiP.S-16 plu.': usual allowances as 

will also be cnliiled annuai

i2. Their services will k l.abic to lerminalion will, or ^vilhou^ 

on 14 days notice from either side..
an)' reason

III ease of termination without 
iiolicc byflhc employer or 14 days notice from (lie

employee for 

or refunded
resignation, 14 days pay shall be paid; by the Governmcni 

hy the employee as tlie ca.se may be.
I

J. I hey will be allowed C.P. ITind .facilily and will not be cnliiled 

pension, graluity cic. and olh.or .sucli bcnefu.s.

k. fhey will be allowed Conveyance. House Rem Allowances and leave 

I IIS per rules.

j>. They have already joined duly in the Auqaf Dcpartnienl 

j noted below against each:

to

as per orders

H-

*•«»
D:'dat:iH.)iriee Ordcr.doe



The Namcs/Appoinlmcnt Order No

Khutaba.arc as under:
iwilh dales cie. of ihc Disirici

V

S.No. Name «& Father’s Name Ucsignation 
with place of

Appointment 
Order No. & 

date
No. GiSSj-SS/l-A-T" 
dated 10.02 
No. 6')M-r9/l"ATs ' 
daled’OS. 10.02 

'No7c920T57T-A-S
dated 08.10.02 
No. 6932-37/I-A-S 
doled 08.10.02 
No. W7-82/l-Ar{r
da(ed'Q8d^n.n2____
No. 693X-f3/r-‘A..'r 
daledd)S. 10.02

Date of
Ueguhiri/.ation

posting'
Maiilana Lilif Ulloh v'o 
Muhnmmad-Munir
Mnulana Mulioinamd Mckail
s/o Gul Nawaz
Maulana Abdul Waliob s/o
Bchrnm Khan_____
Maulana Nascer-ud-Din s/o 
Maulana Muhammad Slioaib
Maulana Saccdur Rchman s/o
Arbab Khan__________
Maulana I la/rat Said s/o 
Slier Ahmad^Khan

Maulana Hamccdur Rchman 
s/o Sliamsur!Rchman

Districl Rhalceb
Swat w.c.l'2.1 l.()f>

*>
District Khalceb 
Karnk
District Khalceb 
Lnkki Marwat
District Khalceb
Shangla
District KJuilcer
Kohi.Mat^ 
District Khntecir 
Dir (Upper)

vv.e.r2.11.00
3.

W.c.r2.l 1.00

w.e.r2.l 1.06

w.c.r2.l 1.06
6.

W.c.r2.l 1.06

District Khalceb
Biincr

SO(Auqaf)l- 
I53/200Wol:i 
datedi05.Q9.06 
No. 2352-56/A^ 
Auqaf
Dated 29.07.99

w.e.r2.1 1.06
•C

8. ^ Maulana Abdul Mayce s/o 
Abdul Ghaffar

District Khalceb 
Batagrnnv

w.e.r2.l 1.06

SECRETARY/CHIUF ADMINISTRATOR 
AUQAF NWFP.NO. HoT-

17

Copy forwarded to:
1. Administrator Auqaf NWFP, Peshawar 

Director Local Fund Audit Peshawar
PS io Secretary Auqaf, Haii, Religious & Minority Affairs pGpanmenI

OITicials concerned.
Personal File.

2.
3.

/5.
//

/
f

SECTION OF'FICER (AJ.^QAF-1)

/
j

/
/

>

ZJ^
■i

D:\data\Onicc Ordcr.doc
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: ODVERNMENT OF I^.W.F.P.
AUQAfJhaJJ; RELIGIOUS AND 

MINORITY AFFAIRS DEPARl'MEN'l’.

Dated Pes|iawar the 4-06.2007^

OFFICE OR DKR
I...

—r •
NO.SQfAUOAFVl“53/20S-U6/Vol.lV. In, exercise oi-the Powers conicnccl \n>on

^ — : . I ■ .

. !
under Rule 4 of the West PiikisUin Auqaf DcparUrienl (Imani/Khalccb) Service Rules

- i
I I

1968, the. provisional services of following Imains,District/Tehsil Khaleebs are hereby 

extended Ibr uppoiiilnicnl of regular Imanis/Khatecbs whichever is earlier on the 

existing terms and conditions.

me

Period from ToName of KhateebS.No.
-28-02-1007 27-08-2007Maulana Fathul Bari 

Tehsil Khateeb Booni, Chitral
1

9-12-200710-6-2007Maulana Khalil-uf-Rahman 
Khateeb, Musjid, Chugulliu 
D.I.Khan.

2

17-4-2007 16-10-2007Maulana Abdul Hai, District 
IGiteeb, Datagram

3

12-4-2007 11-10-2007Maulana Abdul Ghafar Imam, 
Auqaf Complex, Shami Road, 
Peshawar.

4

/ *

• >•
. S

I

n
SECRETARY/CMIEF 
ADMINISTRATOR AUOAI-? 1/ It

PTOEndst:of even No. & date.

Copy forwiUHied to: -
Administrator Auqaf, NWFP Peshawar w/r to his letter No 
dated 23.05.2007,

2. Director Local Fund Audit, NWFP, Peshawar,
3. . P.S. to Secretary, Auqaf, Majj, Religious & Minority. Affairs Dcpariinent.

. 1354

V^/

(JAVED AKHTAR) 
SECTION OFFICER (AUQAF-1



Copy forvardad to that-

Py. Administrator Auqaf, NWFP, Peshawar*
2* Accounts Officer, Auqnf Department, NWFPl, PesUawar 

for inform^ttion*

Auqaf concern*:^- 

Official concerned*

1*

^4*

5* Peraohal File*
. *

XHr^nlstratar Auqaf, 
NWPP, Ppahowar*

!
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. --c m OFFICE OF THE
f' &iiii ADMINISTRftrORAUQAF 

I KHYBER PAKHTUNKHVVA,
:,'v

■nm'i
,«b4

PESHAWAR
I’lmiK: 20l3i;.S v»s 2ni:i ir:

N'u:

Pilled: /2\)\ \

omcpouDKR

In conipliaHCc ol ihc ‘M)j;>|>»vat, ul„tUc-xauipciiiiJi_j»uU*Mi:i4v-.-ih' 

lolltmiity fixed pay sUijT of Masajid are hereby terminaled with effect from 

against each.

the date meiilioncd
I

nUiiti* of 
ll^xpiry

S.No Nsiiiir flvsij;«Millini IN'csciil place ufiluly '

Masiid':Sc(hi Iqbal Naniakinniidj. 
Peshawar

Mnsjid Qasim Ali Klian, i'ushawar

MiisjidKarani Shah, pissa Kliwjmi 
Pesluiwar

MasJiifMohabal Khan, Pfshawar

I. pari Ija/. Alniiad. Khadiin 30.06.201-1

'* ,\VaLII Khan. S>hii(iiMi 30.06.2014

‘Mulvi
.Minhjijiiddin 
.Nbtiianiniad 
.fayyab k>Mrcshi 
Mnuhiiui .Abdul
w. ' :: "
MiihnmiiKRi 
,1'iilha puieslii

Idaliz Mn.shlaq 
Mnssniit

Muliaiiniiad
S'uiiScil'.Shjili

,3. hnani .10.06.2014

■1. ImiHii 30.06.2014
\

OJ-4)\'v.a014
Pi-sii:

’Tvrialeei)
s

->a{celr 1 jatrtjHanr
• »>

t,6. Khaiiiiii .50.06.20.14 Masjitfviiinj Ali Khan, pL’shnwar

Ma.sjid .Shah Ihis'iain SiiiTazi. 
P.I.Khan

Masjid CiiiHj r-;ic|ir Wall. Peshawar

dvhaditn 30.06.201 I

Kh.'iiliinN. .50.06.2014.

0. Af/al Ali riiowkidar 30.06.201 I Aiiqar I,'la7.a Oala/ak. PcsluMvai'

MasjitI' Piple Wali Qis.sa Kliawatn 
Pe.shawar

Masjid'QiiwatuI Islarff^lardan

. !

10. I Kelisnal lOlah .^(yliadiin .10.06.20.1 1

Lai Znnian Khadiin 30.06.201.1

Iniani einn 
Khadiin

A'bdul Majid 30.06.20 !/I Masjid Chowk Bazar ilaripur

I.L Saini Phnu «H.hadini = A»-30.06.2iiI,.1 Mnsiild I. !>i-fl...RtfNbnvv!ir

14. Abdns Saniad

S\C(I I lidaval 
lillah.

bnatn 30.06.2014 Masjid Qilsaban. lianmi

-Ma.sjid Bahadur Shall Baha. Kh>ber 
Ba/ar. Peshawar 

)
Waql Plaoi .Sarki Ciule. IVshawar

Shaikh Shnlilia/. I5a)i:f t^ibbi 
Nowsliera

Mn.sjici llaji Mnhaininad Amin 
Sclhi f*e.shauar

\5. kluulihi 30.06.2014

io. •Asi'liar Khun Khat.lini 30.06.201 I

Saif Ullah Khan17. I'liowkidar 30.06.2014

Moh i Kaliain 
Slier

US. Khadiin 30.06.20 M

iI

IM.O
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Appeal No. 987 of 2019

Mulana Abdul Hayee s/o Abdul Ghaffar resident of Khandar Shareff Abbad Kuzabanda Tehsil 
& District Battagram Petitioner

Versus

Govt: of Khyber Pakhtunkhwa Secretary Auqaf/ Chief Administrator Auqaf, Hajj, Religious 
Affairs Peshawar & other Respondents

Pai-a wise comments on behalf of respondent No. 3 (Deputy Commissioner Battagram) 
are submitted in above title write petition

PRELIMINARY OBJECTION

Petitioner has got no locus standi
Petitioner has not come with clear hand to this court.

I.
II.

Petitioner has no connection/ relation with respondent No. 3 office.III.
I

IV. Respondent No. 3 is neither necessary party nor proper party in this appeal, so 
kindly omit

PARA WISE COMMENTS

1. It is submitted that the appointment, work and functions of District Khateeb are 
regulated by Auqaf Departmeni, Deputy Commissioner Office Battagram has 
nothing to do with such appointment.
It is submitted that it relates to Auqaf Department. They ai-e in a better position to 
explain &reply.
It is submitted that it relates to Auqaf Department. They are in a better position to 
explain & reply
It is submitted that it relates to Auqaf Department. They ai-e in a better position to 
explain & reply
It is submitted that it relates to Auqaf Depaitment. They are in a better position to 
explain & reply
It is submitted that it relate to Auqaf Department. They are in a better position to 
explain & reply

2.

3.

4.

5.

6.



f

It is submitted that it relates to Auqaf Department. They are in a better position to 
pxplain & reply
It is submitted that it relates to Auqaf Department. They are in a better position to 

explain & reply
It is submitted that it relates to Auqaf Department. They are in better a position to 
explain & reply

7.

8.

9.

GROUNDS

a. Respondent No. 3 is incorrect neither Appointing Authority, supervisor of petitioner 
nor the reporting Officer

b. Incorrect. Hence denied. Not related to DC Office Battagram
c. Incorrect. Hence denied. Not related to DC Office Battagram
d. Incorrect. Hence denied. Not related to DC Office Battagram
e. Incorrect. Hence denied. Not related to DC Office Battagram 
f Incorrect. Hence denied. Not related to DC Office Battagram
g. Inccirrect. Hence denied. Not related to DC Office Battagram
h. Incorrect. Hence denied. Not related to DC Office Battagram
i. Incorrect. Hence denied. Not related to DC Office Battagram

r!

Therefore it is submitted that instant service appeal may kindly be dismissed.

Deputy/Commi&st^er 
Battagram

i



A

DEPUTY COMMISSIONER BATTAGRAM 

(Khyber Pakhtunkhwa)
aD.batagram@gamil.com 0997-310136Deputy Commissioner Battagram 0997310051FAX(S)

/AG/No. Dated:

AUTHORITY LETTER

Mr. Jamil Hussain Shah Superintendent BPS-17 of this office is authorized to attend the 

Honorable Court of Khyber Pakhtunkhwa Service Tribunal Peshawar in the case titled “ Mulana 

Abdul Hayee (Ex-District Khateeb) VS Through Secretary Auqaf Khyber Pakhtunkhwa 

on behalf of Deputy Commissioner Battagram respondent No.3 on 20-11-2019 and defend the 

same till the decision of the case.

i

Uomm'
Battagram

'net'

■ ^

«

mailto:aD.batagram@gamil.com
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i BEFORE THE HONOURABLE KHYBER PAKHTUNKHWAV'

SERVICE TRIBUNAL, PESHAWAR

In Re: Service Appeal No. 987\2019

Maulana Abdul Hayee

Versus

Govt, of Khyber Pakhtunkhwa through Secretary Auqaf

INDEX
S.No. Description of Documents Annexure Pages
1. Written reply 1-4
2. Copy of appointment Order A 5
3. Copy of Officer Order B 6
4. Copy of the Order dated 

21.04.2010
C 7

5. Copy of the Departmental 
Appeal

D 8

6. Copy of the report of the 
Administrator Auqaf

E 9

7. Letter dated 12.07.2012 F 10
8.

Respondents No. 1, 2 86 5

Through

Nasir Mahmood Advocate, 
Supreme Court of Pakistan 

13-D Haroon Mansion 

Peshawar.
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Before the honourable khyber pakhtunkhwa
SERVICE TRIBUNAL. PESHAWAR

i

In Re: Service Appeal No. 987\2019

Maulana Abdul Hayee

Versus

Govt, of Khyber Pakhtunkhwa through Secretary
Auqaf

WRITTEN REPLY ON BEHALF OF RESPONDENT NO 1,2 & 5

Respectfully Sheweth:
Preliminary Objections:-

A. That the Appellant has got no caust^of action to file the 

present appeal.

B. That this HonlDle Tribunal with due respect has not 

jurisdiction to entertain and adjudicate the present Appeal, 
because the Appellant was an employee of statutory body 

and was not a Civil Servant. In accordance of the Section 3
1979, the Chiefo the Waqf Property Ordinance,

Administrator Auqaf shall be corporation role by the name
of Chief Administrative of Auqaf KP and shall have perpetual 

succession and an Official Seal and may sue and be sued in

his corporate name.

C. That Appellant is stopped by his own conduct to file the 

instant Appeal.

That the appeal is bad in its present shape and is not 

maintainable in its present form.
D.



ly'

r#m i;.

That Appeal is false, frivolous and vexatious and is liable to be 

dismissed with special compensatory costs./ f

y

/
/

F. That the Appeal is barred by law and is liable to be dismissed 

moreover the Appeal does not disclose any cause of action.
i
i

G.That Appeal in hand is false, baseless, frivolous, malafide and 

vexatious, hence Appeal is liable to be dismissed and the 

Respondents are entitled for special compensatory cost.

H.That the instant Appeal is badly time barred.

ON FACTS:

1. In reply to Para 1 it is submitted that the Appellant 

appointed as district Khateeb on provisional basis for the 

period of 4 months vide order dated 29.07.1999 which order 

was extended from time to time. (Copy of Appointment Order 

is attached as annexure A)

was

2. Para No 2 needs no reply.

3. In reply to para No 3 it is submitted that the service of the 

Appellant were regularized, however he was not entitled to 

pension gratuity etc and other such benefit.

4. In Reply to' Para 4 it is submitted that vide office order dated

was relived from duty with effect
' '

on attaining the age of superannuation 

without any gratuity / pensionary benefitsTTpeTThe terms

02.02.2010 the Appellant 

from 16.12.2009

office order is attached as annexure



//

ai
fI / ’ * 5. Para No 5 i

y ^ IS wrong and incorrect.

6. Para No 6 ij IS wrong incorrect, the salaries of the Appellant 

have iDeen paid to him, however he 

the benefits 

dated 09.07.2007.

/ was not entitled to rest of
as per the Terms and conditions of the Notification

7. In rejjly to para 7, it is submitted that after retirement of the 

Appellant, he

21.04.2010, which order
(Copy of the Order dated 

annexure C)
• ' i

was re-appointed on fixed pay vide order dated

was extended from time to time.
21,04.2010 is attached as

8. Para No 8 iIS wrong and incorrect, the present Respondent has 

any departmental appeal of thenot received Appellant
however the Appellant has previously moved departmental 

appeal on 15.04.2012 for doing the needful which was duly

responded to the Appellant by stating that there is no liability 

of the Appellant against the present Respondents. (Copy of 

the Departmental Appeal is annexure D, Copy of the report

of th^ Administrator Auqaf is annexure E and letter dated 

12.07.2012 is annexure F)

9. In rej|ly to Para No 9, it is submitted that with due respect this 

Honljle Tribunal has

adjudicate the present Appeal.

no jurisdiction to entertain and



/
/ ikJ'..

, 6^ GROUNDS:

Reply to Ground A to I:
:>
f

All the grounds agitated in the appeal are wrong and incorrect, 

the Respondents had acted in accordance with law and no rights of 

the Appellant iiave been infringed by the present Respondents. At 
the relevant time the Appellant was properly informed that he has 

no liability against the present Respondents. It is further submitted 

that the salaries of the Appellant have been paid to him, the 

Appellant is not the Civil Servant therefore this Hon"ble Tribunal 

has no jurisdiction to entertain the instant appeal, the Appellant 

has not been discriminated. Efficacious remedy available to the 

Appellant, the present Respondents may be allowed to argue further 

ground agitated by the Appellant.

It is, therefore, most humbly prayed that on 

acceptance of the instant Written Reply, the Appeal of the 

Appellant may kindly be dismissed.

Respondent 
Administrator Auqaf

Respondent 
Secretary A 
Hajj & Religious Affairs

'f,

Respond 
Secretary ^inahce

5 ,

AFFIDAVIT:
It is stated that the contents of the instant Written Reply 

are true and correct to the best of my knowledge and belief and 
nothing has been kept concealed from this HonT)le Court.

DEPONENTS
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government OF NWFP
religious and

inority affairs department.

J Peshawar the: 21.04.2010D-

f- lU^i Pmi- ^ .I53,700£ 

P under Ruie-4 

pleased to .' ppoint Maulai 

Kh.ar-eb” on fixed

. ne C tenc Authority/ Chief Adininistrator
Aug; ^am/ KhateebJ Service Rules 1968, is

as "District
•\bc Ji Ex-Khateeb Battagram 

V- (Rupees FourRs. ^pay
on provisional .ba

rhousand Only) 

appointment of
peror a d of six months till the

regular Khateeb (whiche s ear by the Department.

Sd/-
SECk£TARY/ 

''^'^I^’^'^STRATOR AUQAF.CH.
5lLofeven_^

'O'- ‘'OrW' • ' -H Er'. •

Pe i'lawar.
■' h Pesliu'^f

i. A iMO- •S Deptt.
73'’b.
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Eidgah Charsadda Road Peshawar ‘ 
Phone; 2043^28

W7\ roT.l5.

Fcix: 20^3427
• No. ! <^S 7̂ J ^ / Auqaf, Dated Peshawar the.

2012.0 7—7=-
To

/ Chief Administrator Auoaf
Khyber Pakhfunkhwa, Peshawar, ^ '

-application RFHAPntMr-:■SUBJECT;
SERVICE FlIMn

Kindly refer to your office-letter No.
SO(Auqaf-l) 1-153/2012/ Vol:18/174445 dated 14.05.2012.

.It is submitted that 

and at the age of 55 years he 

provisional basis for 

w.e.f November, 2006

according to NIC date of birth of Moulana Abdul Hal is 

was appointed as District Khateeb 

a period of 4 months and

17,12.1944 

July, 1999 

allowed to him

Datagram in 

regular scale BPS-16 

conditions nhat he will

on

was

not be
enefits (copy enclosed).

was retired from service in 60 years of 

appointment till his retirement

In the year, 2010, Moulana Abdul Hai

age of superannuation and from the date of regular
total service is only three years. his.

The then Secretary Auqaf, Hajj, Religious 

reappointed him on fixed 

Datagram (copy enclosed) 
liabilities of Moulana Abdul Hai aaai 

claim etc.

and Minority Affairs, Khyber

PCi month as District 
is to mention here that there is no outstanding 

against the Department in the shape of pension / gratuity

Pakhtunkhwa has 

Khateeb pay of Rs. 4000/-

. I C"'"-

Administrator Auqaf, 
Khyber Pakhtunkhwa, 
Peshawar

\
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KSSffl;/ V 'VI AUQAF I'^SKhyber Pakhtunkhw
E cigah Charsacicia Road p
Phone; 20^3*128

■f

Peshawai
oshciwQr 

Pax: 20*13^27

»
:

j'. n.nt io.
/Auqaf,£

Dated P, e, 5.7/201^r.

7

^loula'na Abdul Hai, 
ilonorary District Khatkb

III!.

■ J Jj T: PF

IS I
n you that you have 

L)epartment
“ability in the shape of

as per your appointment order

no
r lU' service fund /St th

A /;^^"T’nistrator Auast^

17

n
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MOST IMMEDIATE
COURT MATTER

N0.S0(LIT-ll)/FD/2-1989/2019. 
Dated Peshawar the, 04/03/2020.

To

The Secretary to Govt, of Khyber Pakhtunkhwa, 
Auqaf, Hajj Religious & Minority Affairs, 
Department.

Subject: PREPARATION OF TOINT PARA WISE COMMENTS IN 
SERVICE APPEAL NO. 987/2019 TTTT.KD “MAULANA ABDUL
HAYEE (EX-DISTRICT KHATEEB^ BATTAGRAM V/S
SECRETARY/CHIEF ADMINISTRATOR AUOAF AND
OTHES.

Dear Sir, -
1 am directed to refer to your letter No. SO(AtiqaQ3-48/court 

cases/2019/1691-92 dated 02.03.2020 on the subject noted above and to return

herewith Joint Parawise Comments (in original) duly signed by Secretary to Govt: of 

Khyber Pakhtunkhwa Finance Department, for further necessary action at your end 

please.

Priority is requested being court matter.

Yours faithfully
Enel: As Above.

SECTION OFFICER (LIT-II).
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IN THE PESHAWAR HIGH COURT PESHAWAR
n /P

•j
\.i
WRIT PETITION No. /2016

rx'
7

■ (if
r 3>V o;/

\ AmirZeb,
Widower of Asiya Shafi,
R/o Fazal Ganj'Siace Mandi, 
Risalpur, District Nowshera..

r J X■vw y>^ :
STA

>
r

Versus

Tbe District Account Officer, 
District Nowshera.

1..
I-' !

2. The Accountant General,
lyber Pakhtunkhwa, Peshawar.

3. The District,Education Officer (Female), 
. District Nowshera.

4. The Director,. i
Elementary & Secondary Education Department, 
Khyber Pakhtunkhwa, Peshawar.

5. The Secretary, . .
Govt: of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department, 
Peshawar.

6. The Secretary,
Govt: of Khyber Pakhtunkhwa, 
Finance Department, Peshawar, Respondents

WRIT PETITION UNDER ARTICLE, 199 OF THE 

CONSTITUTION OF THE ISLAMIC REPUBL 

'.Pakistan, 1973.
FILED today

03'MP/2fll6
iiL

M. a^r High Court 
2017

Respectfully Sheweth,
!

WP3394P2016-GROUNDS '
1

i
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IN THE PESHAWAR HIGH COURT,
PESHAWAR.

fJudictal Dfepartmentl.

Writ Petition No.3394-P/2ni6

Date of hearing:- 22.06.2Q17

Petitioner(s):- Amir Zeb Widower of Mst.
Mr. Khush Dil Khan. Advoi

t
Respondent ('s):-The District Account

others by Sved Oaisar Aii Sh’

JUDGMENT

RQOH-ULtAMIN khan, J:- Through this Common 

judgment, we, propose to decide the following 

Constitutional Petitions filed under Article 199 of the

Constitution of Islamic Republic of Pakistan, 1973 

(the Constitution), as identical questions of law and facts 

involved therein and the writ sought by the petitioners 

is also one and the same.

are

1. Writ Petition No.3394-P/2016
(Amir Zeb Vs District Account Officers Nowshera 
etc)

•NWrit Petition No.2867-P/20th. 2. •
Mst. Akhtar Bibi Vs District Education Officer (M) 
Koliat etc).
Writ Petition No.3143-P/2fll4
(Muhammad Shah Zaib etc Vs Govt of Khyber 
Pakhtunkhwa through Chief Secretary and others) 
Writ Petition No.2872-P/2014.
Hakeem Khan through LRs Vs Govt of KPK 
through Sectary Elementary & Secondary 
Education, Peshawar etc)
Writ Petition No;i339-P/2nU
(Mst. Rani Vs Sub-Division EducatioaQfficer etc)
Writ Petition No.55-P/2Q15 ;
(Mst. Bibi Biiqees Vs'Govt of KPK through. 
Secretary Finance, Peshawar).

3.

9

5.

6.

WP3394P2016-Judgements



2

2. AmirZeb petitioner in W.P. No;3394-P/2016 is the 

widower of Mst. Asiya Shafi (late). His grievance is that 

on 28.02.2003, his wife was initially.appointed as PTC on 

contract basis and, later on, by virtue of ^yber 

Pakhtunkhwa Civil Servants (Amendment) Act, 2005, her 

service was regularized.

service, she met her natural death, therefore, he being her 

widower/LR applied for payment of her all admissible 

retirement benefits, . in pursuance whereof, 

encashment, GP fund and other admissible funds were paid 

to him by the respondents, but his pension claim was 

refused by the respondents on the ground of lack of 

‘ prescribed length of her regular service, excluding the 

period of her service on contract, hence, this petition.

Mst. Akhtar Bibi, the petitioner in Writ Petition 

NO.2867-P/2016, is the widow of (iate) .Lai Din Class-IV 

employee. She has averred in her writ petition that her late 

husband was initially appointed as Chowkidar 

01.10.1995 on contract basis, however, later on, his service 

was regularized vide Notification No.BOl-1-22/2007-08 

^ dated 05.08.2008. On 15.05.2010, .the deceased died 

Jl / during his service, so she applied for her pension but the 

same was refused to her on the ground that the regular 

service of the deceased employee was less than the 

prescribed length of regular service, henc0, this petition.

%

On 31.07,201.5, during her

leave

3.

on

XAMiNER . 
High

'SEP 2017

• ■

i
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4. Muhammad Shah Zaib arid Muhammad Afnan 

are the LRs of deceased F^ar Alam. Their
. -. - ' i' 'grievance is that their deceased father was appointed as 

Chowkidar on 13.01.1998 in Mother Child Health Centre 

Tank, who, later on, during his service was murdered, for 

which FIR was registered against the accused. Petitioners 

applied for retirement of the; deceased. Vide notification 

dated 31.12.2013, the deceased was retired from 

account of his death w.e.f 21.10.2013. The family pension 

of the deceased was prepared and processed, however, the 

same was refused to the petitioners, hence, this petition.

Petitioners in Writ Petition No.2872-P/2014, are 

the LRs of deceased Hakeem Khan Class-1 V employee, 

who died during pendency of the instant writ petition. 

Grievance of the petitioners is that their predecessor 

appointed as Chowkidar on fixed pay in Education 

■ Department on 24.04.1993. Vide order dated 29.01.2008, 

service of the deceased alongwith his counterparts 

regularized by virtue of Khyber Pakhtunkhwa Civil 

Servants (Amendment) Act, 2013 w.e.f 30.06.2001. On 

attaining the age of superannuation, the deceased got 

retired on 31.12.2012, so petitioner applied for grant of his 

pension but the same was refused, hence, this petition.

petitioner in Writ Petition 

NO.1339-P/2014, is the widow of Syed Imtiaz Ali Shah 

(late) Class-IV employee.'She has averred in her writ

# Alam

service on

was

was

$ 6. Mst. Rani,

t.

(
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petition that on 15.01.1996 her late husband was appointed 

as Chowkidar in the respondents department on adhoc 

basis/fixed pay, whose service was, later on, regularized 

30.07.2008. During his service, the deceased met his 

natural death on 15.01.2012, hence, the petitioner applied 

for her pensionary benefits, but the same was refused on 

the ground that though service of the deceased 

regularized but without pension gratuity, hence, this 

. petition. .

•

on

was

7. Mst. Bibi Bilqees, petitioner in Writ Petition 

No.55-P/2015, is. the widow of Saif ur Rehman deceased.

Her grievance is that her deceased husband was initially 

appointed as Chowkidar on 09.07.1995. in Public HeaUh' • 

Department Nowshera on contract basis, however, his 

service was regularized on 01.07.2008. The deceased died

during his service on 05.05.2012, so when, petitioner 

applied for his pensionary benefits, the same was refused 

to her on the ground that the deceased was lacking the 

prescribed length of regular service^dience, this petition.

Respondents in the above writ petitions have filed 

their respective Para-wise comments, wherein they have 

admitted the fact that the pensions have been refused to the 

petilioners/LRs of the deceased employees because they 

were lacking the prescribed length of their regular service, 

whereas period of adhoc or contract service cannot be 

counted towards regular service for the purpose of pension.

8.

/
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The learned Addl. A.G. also questioned the maintainability of 

the writ petitions on the ground that section 19 (2) of the 

KJiyber Pakhtunkhwa Civil Servant Acts deal with right of 

pension of.deceased civil, servant^ which squarely falls in 

Chapter-ll, pertaining to terms and conations of service,
■ ■ ' " k ' ' '

therefore, jurisdiction of this Court under Article 212 of the

Constitution is barred.

Having heard the arguments of learned counsel for 
*.

the parties, record depicts that undisputedly the deceased
■ ’ *

employees were the Civil Servants and instant writ 

petitions have been filed by their LRs qua their pensions. 

Since the controversy pertains to pension of the deceased 

employees which according to the contention of worthy 

Law Officer is, one of the terms and conditions of a civil 

servant under section 19 (2) of the Civil Servants Act 

1973, hence, before determining the eligibility of the

»

9,

■tj

,

■ •,

deceased employees to the pension or otherwise, 

.would like to first meet the legal question qua 

maintainability of the instant writ petitions on the ground 

of lack of jurisdiction of this Court under Article 212 of 

the Constitution.

we,

To answer the question, it would be 

advantageous to have a.look over the definition of “Civil>

//
Servant” as contemplated under section 2(b) of Khyber

Pakhtunkhwa CiviTServants Acts, 1973 and section 2 (a)

of Khyber Paklitunkhwa Service Tribunal Act, 1974. For
%

the sake of convenience and ready reference,-definition

\TTRsy;B.o
/IeAWer
eshayvar/Mgh Court 

6^P 2017 . . r ■i'V.
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given in both the Statute are reproduced below one after 

the other.. ♦
2(b) civil servant” means a person who is a member 

of a civil service^of the Province, or who holds a civil 
post in connection with the affairs of the. Province, but 
does hot include—

(i) A person who is on deputation to the Province from the
Federation of any other Province or other authority;

(ii) A person who is employed on contract or on work charged 
basis, or who is paid from contingencies; or

(iii) A person who is a “worker” or “workman’*i^ defined in the 
Factories Act. 1934 (Act XXV of 1934). obthe Workman’s
Compensation Act, 1923 (Act VM of 1923)”.^ '

“S.2(a) “Civil Sen'ant” means a person who is or has 
bc_en_a civil servant within the meaning of the Khyber 
Pakhtunkhwa Civil Servants Act, 1973 (Khyber 
Pakhtunkhwa Act Mo.XVlii of 1973), but does not include 
a civil servant covered by the Khyber Pakhtunkhwa 
Subordinate Judiciary Service Tribunal Act, 1991;]

As per the definitions of a “civil servant” given in the two 

Statutes referred to above, the petitioners neither holding 

any civil post in connection with the affairs of the Province - 

nor have been remained as civil servants, thus, do not fall 

within the definition of “civil servant”.

10. Through section 19(2) of the Khyber Pakhtunkhwa 

Civil Servants Acts. 1972, in the event of death of a civil 

servant, whether before or after retirement conferred a 

right of pension on his/her family who shall be entitled to. 

receive such pension or gratuity or both as prescribed by 

Rules. It is also undeniable fact that pension and gratuity 

, fall within the ambit of terms and conditions of a civil 

^ / servant, but a legal question would arise

legal heirs i.e. family of a deceased civil servant would be 

competent to agitate his/her/their grievance regarding 

pension before the Service Tribunal, particularly, when

as to whether the

INER 4 High Odorf
P 2017/ '.
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he/she/they do not fall within the definition of Civil 

Servant. The Service Tribunals have been constituted 

under Article 212 of the Constitution for dealing with the 

grievances of civil servants and not for their legal heirs.

The question regarding filing appeal by the legal heirs of 

deceased’s civil servant and jurisdiction of Service „ 

Tribunal, cropped up before the Hon’ble Supreme Court in

case titled, “Muhammad Nawaz i^^pecial Secretary
.p . ■

Cabinet Division through his Legal Heirs Vs Ministry 

of Finance Government of Pakistan through its 

Secretary Islamabad” (1991 SCMR 1192), which 

set at naught in the following words:-

A civil servant’ has been defined in section 
2(b) of the Civil Servants Act, 1973. A right 
of appeal under the Service Tribunals Act,
1973 has been given to a civil servant 
aggrieved by any final order whether original 
or appellate made by a departmental authority 
in respect of any of the terms and conditions 
of his serve. The appellants admittedly are the 
legal heirs of the deceased civil' servant and 
there being no provision in the service
Tribunals Act of 1973 to provide any remedy 
to the successors-in-interest of a civil servant, 
the learned Tribunal, in bur view, was correct 
in holding that the appeal before it stood 
abated and the same is hereby maintained”!

In case titled, “Rakhshinda Habib Vs Federation of Pakistan

and others” (2014 PLC (C.S) 247), one Habib ur Rehman

Director General in Ministry of Foreign Affairs, aggrieved by

his supersession filed appeal before the worthy Service

Tribunal, but unfortunately, during pendency of appeal he died,

therefore, his appeal before the Federal Service Tribunal

Islamabad was abated. Rakhshinda Habib, the widow of

#

was

; ■

■ •

//

/
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deceased then filed constitution petition No. 1021 of 2010

before the Islamabad High Court, but the same was dismissed

vide judgment dated 13.06.2013, against which she preferred

aforesaid appeal before the Hon’bie Supreme Court, which

allowed and it was held, by the worthy apex court that:-

I “That civil servant could not be promoted after his 

; death, however, pensionary benefits of promotion 

could be extended to the legal heirs of the 

deceased employees”.

was

Going through the law on the subject and deriving 

wisdom from the principles laid down by the Honble

11.

apex

Court in the judgments (supra), we are firm in our view.

that petitioners/legai heirs of the deceased employees have 

locus standi to file these petitions becaOse the pensionary 

benefits are inheritable which under section 19 (2) of the
V

Khyber Pakhtunkhwa Civil Servant Act, on the demise of a

civil servants, devolves upon the legal heirs. The 

petitioners, as stated earlier, being LRs of the deceased 

civil servants do not fall within the definition of “Civil 

Servant’Vand they having no remedy under Section 4 of 

the Service Tribunal Act to file appeal before the Service

Tribunal, the bar under Article 212 of the Constitution is

not attracted to the writ petiUons filed by them and this 

Court under Article 199 of the Constitution is vested with 

the jurisdiction to entertain their petitions. Resultantly, the 

objection regarding non-maintainability of the petitions 

stands rejected.

//s
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J2. Adverting to question of entitlement of the 

deceased employees to the pension, we, would like to

reproduce the relevant rules of the West Pakistan Civil 

Services Pensions Rules, 1963 below, as these would 

advantageous in resolving the controversy;-

“2.2. Beginning of service- Subject to 
any special, rules the service of 
Government servant begins to qualify for 
pension when he takes over charge of the 
post to which he is first appointed.”^

Rule 2.3 Temporary and officiating 
service—Temporary and officiating
service shall count for 
indicated below:-

pension as

(i) Government servants borne on temporary 
establishment who have rendered more
than five years continuous temporary 
service for the purpose of pension or 
gratuity; and

(ii) Temporary and officiating service followed 
by confirmation shall also count, for. 
pension or gratuity.

.13. The rules ibid reveal that the service of

government servant begins to qualify for pension from the 

very first day of hisAier taking over the charge, irrespective 

of the fact whether his/her appointment and entry in to 

service was temporary or regular. It is also clear from

sub-rule (i) that continuous temporary service of a civil

servant shall also be counted for the purpose of pension and 

gratuity and by virtue of sub rule (ii), temporary and 

^^officiating, service followed by confirmation shall ' 

counted for pension and gratuity. It is undeniable fact that ' 

the NWFP Civil Servant (Amendment Bill), 2005 

passed by the provincial assembly on 5*^ July 2005 and

was

WP3394P2016-Judgements
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assented by, the Governor of the Province on 12"’ July 2005 

whereby section 19 was amended and all the employees of

the Provinciar Government selected for appointment in the 

prescribed manner to the post on or after 1®‘ day of July 

2001, but on-contract basis were deemed to be appointed

on regular basis. They were declared Civil Servants,
' V

however, were held disentitled for the pensionary benefits. 

Section 19 of Khyber Pakhtunkhwa Civil Servants Act, 

1973 was further amended by Khyber Pakhtunkhwa Civil 

Servants (Amendment) Act, 2013. The text of section 19 (4) 

(proviso I and 2) are reproduced as below:-

“Provided that those who are appointed in the
on orprescribed manner to a service or post 

after the July, 2001 till 23'"^ Jxdy, 2005 
contract basis shall be deemed to have been 
appointed on regular basis:

Provided further that the amount of 
Contributory Provident Fund subscribed. by 
the civil servant shall be transferred to his 
General Provident Fund. ”

on

14. From bare reading of section 19 of Amendment 

Act, 2005 and 2013 respectively, it is manifest that the

persons selected for appointment on contract basis shall be 

deemed as regular employee and subsequently were held 

entitled for pensionary benefits.fThe deceased employees 

have completed the prescribed length of service as their 

service towards pension shall be counted from the first day 

' of their appomtment and not from the date of regularization

//

of their seryice.

WP3394P2016-Judgements
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15. We deem it appropriate to mention here that

question of interpretation and true import of the term
■' : n';' .. ■ ■ . ■ ■ ■

pension was raised before the august Supreme Court of

Pakistan in case titled “Government of NWFP through 

Secretary to Government of NWFP Communication & 

Works Department, Peshawar Vs Muhammad Said 

Khan and others (PLD 1973 Supreme Court of Pakistan 

514) wherein it was held that;

• '

: "It must now be^ taken as well settled that a 
person who enters government service has. 
also something to look forward • after his 
retirement to what are called retirement 
benefits, grant of pension being the most 
valuable of such benefits, It is equally well 
settled that pension like salary of a civil 
sei-vani is no longer a bounty but a right 
acquired after putting a satisfactory service 
for the prescribed minimum period. A 
fortiori, it cannot be reduced or refused 
arbitrarily except to the extent and in the
manner provided in the relevant rules."

In case titled “Secretary to Govt: of the Punjab, 

Finance Department Vs, M. Ismail iTaycr and 269 

others*’ 2015 PLC (CS) 296, the august Supreme Court of 

Pakistan was pleased to held that the pensionary benefits is 

not a bounty or ex-gratia payment but a right acquired in 

consideration of past service. Such right to pension is 

conferred by law and cannot be arbitrarily abridged 

reduced except in accordance with such law as it is the 

vested right and legitimate expectation of retired civil

16.

//

or

servant.

1 .
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17. . For what has been discussed above, we by 

allowing these writ petitions, issue a writ to the respondents 

departments to pay pension of the deceased employees to 

the petitioners/LRs of the deceased.

t'

Announced:
t

22.06,2017 I
MrajAjrlUi f.S.

A- J.atW. H I.✓
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2. Brief facts of the case are. that Syed 

Hisam-ud-Din/husband of petitioner 

appointed on the contract basis vide order 

dated 12.03.1995. Lateron, his 

were regularized w.e.f 01.07.2008. That 

during his sei-yj^on 29.04.2016, he died.

was
o'

' ;

services

lhat petitioner being legal 

deceased employee applied for his 

pensionary benefits etc but she

heir • of

was

refused on the ground tliat regular service

of the deceased employee was only 7 

years, 9 months and 27 days. Hence, the

r,-.instant writ petition.

Arguments heard 

available gone tlirough.

Without going deep into the merits 

of the case, suffice it to say that the issue 

involved in the present writ petition has 

already been discussed and decided by 

this Court in writ petition'No. 19-A/2014, 

which reads as under:- . ' • .

y. and record

4.
copy\- ——KrtU'-

\ ^ 1 otc wv)
/

s>-

''As there is no denial of the
~ ~ •

fact that petitioner was initially

appointed on fixed pay and
\

cv subsequently his services were
'at
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regularizecl, hence, in view of 

the Rule 2.3 of West Pakistan 

CAvil Services Pension Rates, 

1968, the petitioner is. to be. 

paid pensionary benefits front

\

■

!
i

>

0 ■?

{

the date of his first

appointment. It is well settled

law, when any employee on

contract is absorbed into

regular employment, and there

is no break in his service, then 

period on contract employment

has to be considered for 

counting length of service of
9

■r

pensionary benefits etc.

Reliance is placed on 2010\
GopVt.

PLC 354, wherein it is held\
!

thaU- " .t\. I

1 » \w

When an employee was

regularized, his total length of 

service, was to be computed, 

from the day he joined the.

that couldservice be

temporary or otherwise. Even ~
■ [

period of an employee of daily
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^.^'ciges would be counted for
tV, ■

computing
^he .purpose of 

pensionary benefits’^ 

Therefore, while
considering the

above as well as the judg
ments passed by

this Couit in Writ petitions No. 3394.

P/2016, 551-A/2017 and 1035-A/2017,

we are not inclined to hold a different

thei-efore, while 

petition, we direct tlie

View,
accepting this 

i'cspondents to pay
aJJ. the pensionary benefits (admissible

under the law) to the legal heirs of
deceased {SMsa,n-ud-Din) in accordance

vvitJt iaw by counting his service from the-
' date of his first appointment ii.eCov'/------)

12.03.1995.D• 1 etc Announced.
1^.12.2018.
'liihlr fS

I'J
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: : WamrHu^i^v. SECRETARY, State& FB6NtffiR Tr.C. 43. •«' *. ■ V,

1 42 Tr.d NAZAR Hussain V. secretary, State .&Fron-M 
Regions Diyision* gov^ms^t of Pakistan,

[Fedei^ Service Tnbunali hlamabad]

and described their attitude as megal, - uuiu8tified^du|^^^^^K therulM. RB-vice

vmder the rules ywfe Circular dated, 04.08.1981 - ^ Discipline) Order
Commissioner, Kohat Division, Kohat as well as under above mentioned, was
A of Pension Rules: According to the appellant he beint^^^^»v ^ others *

; i Government servant” was entitled to pension^ to the
was covered under'Regulation No. 371-A, The appeto
pointed out that the General Provident Fund and Beneedl 
bad been deducted from: the levy. empIoyeesV salanes ^
Gov^m^t officials. The appellant made r^erence. to &e ji 
the Hon’ble Supreme Court of Pakistan dat^ 3041«1993 b 
titled Mir AAm^ khan ve Secretary, to Government and M 
Appeal No. 67'4/lW2) and submitted that as per yerdjd 
Court ail those employees who rehdered ten years SetVi 
Govenimeht department were entitled ^ pensiqnaiy b^| 
aimellant ^xt>inted 'but tha^
pleased to grant pensionary benefits to the ^ployees of 
I^es. who retiied prior to the 1st Ma^
26.03.1996 md, hence, kunw Force ^o jlqs
same/equ^ treatment.'

4. The appeal of the appellant was resist^ by the 
fflfe4ng the stance in their parawise comments that Kurram W
was established , irn 1981 but no statutory toles or regula^ 
framed by the Government regar^g its p^sionwy ^
Subs^uently;-■ Ihe-^eiiBlonaiy^^”^^
pe^oimd with effect from 16.96?2010 prosF(ectiyely. By the
pensionary benefits were' extended to the Itor?^ 1
^pellant had already been retired from servii^ and thUS 

■ .;OTtitled'topension.-‘
\ . 6. In^this background, we h^
counsel for;both the parties, and perused.tiie material plac^
'record.-:/-

^ •
;•

IrU-
V ,; .

■' ‘i:IMmm ■'A

/' *
of the Kohat Diyision Levies 

1983. in case the Order dated 
_ ^plied ; for retirement of the

t implat^h , ^ ^ aoDellant and others in connection with
why it ^

iion an^ pensionary benefits. / : i
of toe considered view that ther^^^

ie ahd toe s^O; order. The order of O'""

1

r-s: * ' ’*jl

■ /"
/
t.If M .

= /[

■fim.ill I- " •(

pension-to the levy
8; We are 0.1 •

^oose in one
Ion, would be ^p
bnnel.

•»
9. f Ithae beei deeriy mentioned W,Begulatte^^-^ f^

^Go^inent afrvante are entitted to the pensionary benefits.

it-WL jibo bo montbiT?^ « -that pensionary
^^re'SdeJSS^d/Dh* I^es
‘ 4. la* MaVnVi li972 'ukfs'order of States and BVontier Regions
f i4Btad 26 031996. In case toe levy personnd bfMalakand/pir
|'?Mde eiititted ’to pensionary benefits why nit; the Bl
S-nin Lew Force who petfortried the same duties and were sl^arly , ,
fea^Se.'T(i deprive the appellMil
lefi^ would certdnly amount to'discmnmation hetwero the

Smit hes been daimed rathd: aUeged by the .
record would show tliat. the CbmmissipnW^^^^Kjj^j t„p: persons of Kprram. Levy :Fo^; na®®y

- DivisibnKhhat, in exd-dse of the administrative powers Shah and Mr. vJaffar Hussain, have i^eady bw^ i
: in this behalf, proroulgaied the Standing Ortedat^i)4.08.^^^^Eg^ by, the respondents.;®® den^have

order w,as. caUed the Itohat mvision Le^ (Effidenoy,and ^ to those tvo persons. However,ae raBi«n^OTto_^^
: Order, 1983. It came into force at once. IWord^wasprom^^^K unaWe to give plausible ^ptoabon as _to

ensure uniformity in the admiwtfatton and working of sie 'given pensionaiy benefits and wlw the ,appeU^^^o
St Mvlsim. According to Glause-W of the Standing,^ „ot. This would dso.roflect discrim^

Ii'.-r. “JM P'- ■

'-■ -'"ii!
-I

/i ;. «

:i'

./fi
■■P

,,(
fj

.i Ifl 1 t

i.i

y. ■ r •
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' Tr.G.4644Tr.c, Nazar Hussain v.SmiETAliY, STATE* Frontier i
REGION8l)rVISrON, GOVERNS!^

[FedeirdServiceTribunalilsloTnabadJ^^^^-

KH/^iipMAHMOOD V. D.P.G. 
[Federal Service Tribunal, Islamabad]

I
• t V

r*'

t; ' ' \v
Afj^tianistan froi^ where and miscreants

^; d:;os8 over to our side for sabbinge. In this view of the 
l^^e aiUow this appeal with du'ection: to respondents to grant 
lary benefits to the appellant and his other colleagues of the 
|d^app^y-.
^il4. This jiidgineat shall muto^ be applicable to

No. 216, 219 to 253,. 273, 276 & 327 to 336(P)CS/2014i 40 &

15. There shall be no.or|der as to.costs. -

and others at the hands of tiie resppnd^ts.. It 1^ been 
the respondrats that th^ have been paying pen»onaiy bend, 
personnel of Kurram Lei^ Fo^ since 2D10. onward. If the p^
benefits to Levy personnel of Rurram Levies have been aOl^
2010 why the same lave been refiised to the appellant and.<^ 
retired in 2007 i.e. ^3 years prior to sanction of pensionary bm 

:i tile other Levy Force,

; > e— 4
■

\iI if■i? V

I

tv.
• ■ iI

«: 11. Keeping in view the j^ciple of natinral jus!
equality before law, the appdlant and others haye made out

[ C for the grant of pensionazy benefits. ' . . ^
12. As regards the question of limitation, it is|

' considered/treated as mixed question oflaw and fact. In oondb
delay in filing of proceedings depends upon! facts of each csl 
are several judgments of this Tribunal to hold that hi the

fj pay and pension, being continuous'^evanqS, tie Ihnitatiffll
.;; i ^plicable to appeals filed by the dvil servants. Refimenca mwi

1995 PLC (CS) 1026, 19MPLC(C®83i and 2006 PLCCCS) I
view of the aforementioned jud^ents of ihis Trfl)imal coubk 

IL ; ; f tbe judgment of the Hon'ble Supreme Court of Pakistan repd
liiS^i 2002 SCMR 947 we are of the Opinion that as per 

circumstances of the instant case the questioii of g
irrelevant. It has been obse^ by the Hon’ble Supreme

ju^e^ rei»r^ 2003 SCMR 318 that POST-MASTER GENERAL, CENTRAL PUNJAB CIRCLE,,
^^Id not to h^es in ^e way of substantial justic^^^K^ LAHORE and another-Respondents
judgment reported as 2009 PLC (CS) 119 the Honldle Suprem^^^^^Pi .
of Pakistan had held a temporary employee of Union

here that Article 25 of the Conatifa^ftTi p^'fafaa to <M|^iai4^^y^^^^^^K43ivil servant-^Failed to perforin legitimate duties-Charge of 
According to this Arkde a^l gt^Unw nra J^^^^B^ciency not charge of misconduct-Penalty of compulsory
entitled to equal protection of law. ilie caserof the from govt. Service-Question of~Whether penalty
othos fall under Artide 26 of tiie Constitution who are oommensurate to ineffiden^ attributed-There can be > [

, treated alike that of thdr other colleagues rf dedding an appeal^ tribunal is vested with ji I
Leries. ; .^ ”to confirm set aside, vary or modify order Gq}pe£ded

' ^i^^^^^^^”"Thu8i it is setti^ law that Tribunal while hearing and , 
ding appeal under Service Tribunals'Act, 1973 has extensive 

tidrsr'Acts of serious misconduct deserve to be visited with mcgor 
Idfy, but at same time,.facts and circumstances'of eadi case and ' >|
(re of allegation charge of ‘‘ineffidency” or “tnisconduct” '
l^t honre to dvil servant are not to be bvdlooked-Sentence or 
ilty being-imposed is commensurate ydih nature/gravity of 
ige that is not Unreasonable or disproportionate. \

■1!? ■ f>'

*16. Parties be informed accordin^y...y

Appeal allowed,
V.. ■ 7*

S?-"
• ‘

fi.
PLJ 2016 Tr.C. (Services) 45 

[Faderal Service Tribunal, Iiiamabad]
^ssnti Justice (R) Sayed Z>^ Hussain, chairman and / 

Syed Muhammad Hamid, Member .
^ MAHMOOD, EX-ASSTT. SENIOR POST-MA^R UBRC, 
I . . , LAHORE GPOr-ApjpeUant
t' -, .• •versus

i*-.-. i-V

ISh

t
■!

iSa
s

■/.

.M.

.!■

(•
■MSi.

13. Putting ail tile relevant fhcts together, 
that the ^pdtant and his oolites of the connected 

^ hot be deprived of the pensionary benefits and hence ti^r i 
C allowed/extended all i^e pensiowry behefite from the date j 

rfetirem^it. To:grant the (qipeUant and'otiiers; pensibnary/' 
would not be so heavy on the Govemmeht exchftpiOT vhetec 
other hind, it would develop the Ekhse of kyalfy athbQg: 
concerned who live in sensitive S^,-'like Kiwram Agen<y'|

iwe are

>
■i• i

■I

■?
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feplishers , 
i#ilishers I:• '
oJLshers S ;; ' ■ 
tejisherBj;: 
kH^lishers I • • 
fetMishersI

teii. 

•iPl-
ifi:

m0^,.
Wtt|s«sk»; 
g|iEh^-:l, ,, 

Plblisliemn'.V ■ ■■
iijMt
SblisUersis ^; 
^biishei-Sil' ■:■ • . 
»lisliersi; ■"■• 
|pblishe^sV-^ : 
&Hsherd': ••:: 
W}!?!??r4v
^bhshersji /, 
^ablishersl'f^
Rblisbetsr :"'
[lliiblishersj: ;• 
fegablishers'j-'', 
l^siiblishers'lj; ■ 
teiblishers.j‘- 
^-^-’isbersjf-

• ^ SUPREME COURT MONTHLY REVIBW . . Shaukat All v. State'■ 552 553 ••

22 TLe appeals of the petitioners were disiniised by learced a^ederai Ansari A,bdiil Latif, 'Advocate Suprerae • Court and • Ahiueduliaii
■ Ssrvice.Tribunal on.tli£ ground that the appeals before the Tribunal were Advocate-on-Record for Petitioner. • ' -M

; titne-barred as.die same were not filed v/itiiin,120 days from the date of-
' ■ termiiiation orders. However,.-in the instant'cases the petitioners filed

' departmental appeals before the competent authority which were not .|p^
responded and ho decisions were coramunicated to them and for .the first. Wsf . r
tin* on'.their reminder,'dated 4-6-2002,: the respondents .vide letter ' I®:. ' : MUHAMMAJ NAWAZ; ABph J.-:.The appeal ot the
Ko.PRS,-27-S8 of 2002, dated 25-6:2002'commumcaled the petitioners ■ »' petitioner before Tribunal was time barred, However, tne. confenticn. '

■ that their appeals were rejected, therefore, the appeals, having been Sfk ■r®^=' petitioner, a temporary employee of
preferred on 23-7-2002 cannot be said to be time-barred. Section 4 of the : *1;' Umtm Council, on completion of 10 years service superannuated, would A

' Service Tribunals Act, :i973 has prescribed period of thirty'days form It- be entitled to the penaionary.benefits under West Eaidstan Civil Services
■ the date of communicationxf order on departmental appeals and in the i #1 • Pension Rules, requires consideralion.Xeave is acconlingly granted. .

•. instant, ca.ses communication for the first-.time about the decision . of
their ' appeals' was '.conveyed ' to,-, the. petitioners- oh 25-6-2002,

.. . -therefore, the-appeals before, the Service Tribunal cannot be said to be. 
time-barred.

Memo for.Respondents.
ORDER

,r: •:

H.B.-T./P-11/SC.
• m •.^ i

• : ' Leave granted

, ,2d08SCMR.553-y^'

[Supreme Court of PaMstan]
Present:. Faqir Muhammad Khokhar 

andSyedJamshedAJi.'JJ. .

' SHAUKAT ALI—-petiliouer

" m
• 3. In tlie circumstances,' the,finding 'of the Tribunal tliat appeals 

filed -by - the petitioners •were time-barred: cannot be sustained, 
•i:' Accordingly the petitions are converted into appeals and allowed, 

consequently the impugned, orders passed by the Tribunal are set aside 
and tlw: appeals are remanded to the Tribunal for decision .of the same on 
rnerits after hearing the parties.

. K.E.T./M-18S/SC

1 '• fiS
■ m ■■

I : ' versus'.A. Order accordingly
THE STATE and others—-Respondents. 

Criminal Petition No.53?-L.of 2006, decided on 12th July, 2005.
2008 is C M R 552

(On appeal from judgment/order, dated 31-5-2006 passed by the 
II .Lahore^'High Court, Lahore in Criminal lylisccllancous No.,'^704/C.B cf' ■ (Supreme Court of PaUistan] ,

Present: Muhammad Nawaz'Abbasi and Kardmat;Nazir Bhandan,-JJ '• '| 

,1 Haji PEER BAKHSH-—Petitioner. Criminal .Procedure Code CV of .J.898)r-
I —-Ss.,’497 & 156-B—Offence of Zina (Enforcement of Hudood).- 
I Ordinance.'(VII of 1979), S.IO—Constitution- of- Pakistan (1973),
I Ai-1.185(3)—Bail, grant of---Contention was that the very arrest of the 
"I accused and investigation of the case by the Sub-Inspccior of Police.-was • 
|- illegal and violative of ..the provisions of S.156-B, Cr.P.C. whereun.der ' 
I .only Superintendent cf Police was cornp'etent. to do so—Law Cfficer 
T conceded the point stating that the said Sub'-Ihspecior had already been 
I suspended from service and that it would be just and proper if bail was '" 

'allowed to accused—Aces-seeV v/as admitted to iiail in circumstance-s."- 
i [p. -554] A, B A.C - f

versus
. . UNION COUN.CIL'BOLHARI and others—-Respondents.

..- Civil ^ediion NU.365-K .of 2005, decided on,29rn September, 2005, 

■ V/e'itjPfildstan Civsi Services Pension Rules-"? ■ • " ,

'—Constitution.of Pakistan'(1973). Art.212(3)—Civ.u.Service—Appeal, 
filed by petitioner before Service Tribunal was time-barred-'-Contention, 
i.alsed. by. petitioner, tlial' petitionsv, a tempoi'Cry employee .of Union 

. Council-, on completion of .10 years .-service superannuated, would be 
D||jubiishers]| ' • IcnciUed to the pensionary behe'hts u:ac£r"vye3t'.?aki3tan Clvii .Services

^fublislisrsli j fiiy . Pension Rules, required consideration—.-Leave, to appeal, -'A'as granted in
: i-'^ - circun-ist'ances. [p. 553] A

fiLmbl'ishers] j ^iublisher^V ; 
fcliiibiishen'i]' '■ '.y .

...I
^ ■

■i Rid-Mubaimiad Tufail 'Khan Kharal, xf-Ayocate Suprerne CGi.U't 
i .and Cii. Muhammad Anwar Khan, Ad-vccace-bn-Record-fc-r petitioner.

i•I• SCMH
V

rl ■



/• ^vvpv' iVol. 5vLI ... • .(Tia:,.ul-IiassanKhsii;.

00eu..—.6nji

:ss.s:, -4 -.52^
suprer.. .Court entire ■ Bround. tot vrMe

■ on tbe move of comp of ^‘^e petitioner ^ , Petitioner ' Eouglit rc^vicvy Oi ^^“^■ Q^ c-otisiderafact—Validity—
0-^04/06 of 2006, me Ddi^ ^ ^ ^ ^ ^.„r>-mcr 'mclErrient. Supreme Court aia i-oi . • ,.5 . ^ jj-.g n^atter

■ «view JurUdiction did
I '. S as finality was atta^cto me

'"finto toy supertoendent.of PoUce '*^ , Punjab, |: , Jutissions, wKich »“-«S®P\”y“Vlessary tot it must be one
Ateb iqtel Chauffliry. learned Adv juude the | be a ground k™w, ^ ^^^___g„br must .be so manifest

■ Afeal, Sub-Inspector of P , uireadyim ,. , .^,y^b ^,33 apparent on the face remain on ■
stated that Muhamm^ Af eo-aceused Mat. Mia- R PoliceM . .ejear that -no court could ?““ * j.j^^ but it muk.be an error
arrest of the ^di^^^^„iee by ”4« ^ ^Xwas.toowed to %; . Urd--torot .night have reifaire^^
been- * to be just and proper, if the , . r„„, ^ . jeh was self-evident arid floating ^ ^
Officer and tot It wouldb j , , ,„vinto appeali any elaborate discussion or process of ratiocm^.

' petitioner. ■■ this peUtion is couv^d of-such judgment or order
' 4; In this view 0^ ^ consequently,, tiie tmp^gn Criihinall| ; disposing of a petition or an PP V ^ an .erroneous.

■■ and the W Sor^ High -C^rt^J.^^. : .. ,,,^,.not^be
■ ■ .31-5-2006.. *B of 2006;is set aside. ^.P -^ ■ . siim' of | :■, -. view or that anotiirt^ tue mound of discovery of some new ^rateri^

£S“ri-S»”£,£■££-*-•■««“.If "

* £• h “S£S3£S “se
' ■ Zafar Iqbai v. Allotment Comrni . ^ p^aGsan- v.-.Proviace' cF

f I .nd omerB/1994. SC^ f s^ctl^s 2007 SCMR
'%' Punjab tlirbugh-Memher, board,

CMl «»»» *”'■■ "■““ "' ‘

-£,S£S»«,»».

I/
,. ". "itU.jUOiS’P
iP;|;lishor3 f.

r . SCPRBlvfb .C-4 • 554
V4hv-.blishors j ;:■

|4.Miislvers V.-;
■ If ■'•bUsbers'f .; , 

bf MiBlicrs i 
fii^lishevs) •

. -f^^Iishsrs i ■ ^',
’■f^lishon ! ■
Sljjlisliers 1 • • 
r^lplishers i ' •
fllisbersV
l&ishersi •; • 
Alishers- 
ifchersl -, ,
I'iE.^u

'ushers|,; J . 
^blisnerst;,',. 
^blisliers|f,:...

fct^ i;'
PlS|:.-;--’|-
EMlshers| 
felisberstl,,..

■■

fchshersg.^ ;;. 
Steherst'*^;- •.. •
fcishersji-;:'.;.-, 
Bibn^ersf V •: ■ 
felishersl;;i •, . • 
^blishersi: • •
®bU£hersi ;,'' 
liblishers) .' :
feUshers^ ; ; ■ • : 
Eblishers)’,.;: : 
SbUshersi;'. 
Hiblishersi;;s 

.Bdblishers|, 
M>lishers^!''.;4 - ■.■ 
giblisbersj; 
te£blisbers1; 
Bbiisbers|. ^, ,, 
Sablisbers: i i < - •

. fc)lisber5iU.f:toi • 
pjlishers|f i-:;.'

• iablishersh :,;'.. 
ftibltoerB|:: .u:.£ ■ ■
Ifiblishersp ib-

• Ifablishers].,; -■ • 
^labliBhersj,

Scepo'cf .'
. - jiespomients. 1

I
;?•

' f1.0

the-

Mr3.
. Sj

■■- 2008-SCMR.554

[Supreme Ccur 
ul-Hassan IChan ari

mahb mahmoop-
versus' .

1■t of Pakistan]
'andUianHamdFawoq,J^ ■

. Present: 1}0Z' —peUtioner

^ ■ ■ ch.Muhtomad-RattoeWarraich,.Advocate supreme court for

Petitioner.(inboth cases).
• I .-■

• -. 5CWH
.'. 2005 . *-rut.dtc-ori-ilecord for petitioner.

sai?:.V •



1439CIVIL SERVICES

law and to say that he came to know about the grievance after 11 years 
cannot be befeved as it lacks tangible evidence and is opposed to 

■ e— sense and comprehension that a civil servant superseded m
would not know that someone else, junior to him was.promoted m

; ' ic sLme-selectionypromotion process. His appeal is without merit and 
^ accordingly dismissed.
i.

‘ H.B.T./50/PST

2005■w
CIVIL SERVICES

1438

decided after hearing the appellant and rejec'te Awhich has nov( been 
throng*the order impugned.iv 31

appeal seefe the in BS-i9 from the date'of
r when the post was ava . , g^j^cture. In the-alternative, h|

agradation of the post in -BS-'lS and BS.19 bel
was prayed that the proiM „^ . xjq g his jrmior was promoted.'’!

: ..ante-dated to the dates^^^^
The reply of the responden _ oc.ig and the Depa^entall promotion as Assistant ^ ° ^ rejected his case as he was| 
Promotion Committee h^d V whereas the requirement underi 

. not eligible being a 3rd J ^ Division ini
die rules was to “‘'®"Son. Finally, the appellMt^
Coiranerce/Educationmusine in 1993. It was stated that the

prevailing Departmema ^rvice^^ Subseqneutly. ]
to challenge the promotion 0 oc ig in the year 1993 and from: i

. £r.ti r.
right given to him under the law. after 12 years.

beard the arguments at length and also perused the

asV

Appeal dismissed.

1
2005 P L C (C.S.) 1439

[Supreme Court of Pa^taii]

Present: Khalil-ur-Rehman Rqntday arid Falak Sher, JJ
CHIEF EXECUTIVE PROGRESSIVE LIMITED/^

CHAIRMAN NATIONAL PRESS TRUST, ISLAMABAD
versus

i

Sh. ABDUL MAJEED and anotherI
Civil Petition NO.2680-L of 2004. decidedbn nth May. 2005.

(On appeal from the judgment dated 28.7-20M‘ofth^^^^^
Tribunal at Lahore, passed in Appeal No. 411(L) of 1999).

Civil Servants Act (LXXI of 1973)
J --S. 19-Serviee Tribunals Act ^XX of 1973). S 4--Constimtion of
' Pakistan (1973), Art. 212(3)-Pension, grant of-Service Tnbu^l

granted pension to the employee holding him entitled to it g
preliminary objection of employer vnih reeardJfi^^tatmn^^d 

r Lt nf pension was a continumg
a'(j!tfltpfl""al'anv time—Employer could nm snow aujr JWUj V 

: judglent orrribunal which could have entiUed ^
f Ofl^e in terms of Art.212(3) ' of the Constitufton-PeUtion was 

dismissed and leave refnsed-Employee haying 
6 employee for almost 10 years, and having dragged him “‘“ .'“Snuon 

b^re’^ all kinds of fora, employer was directed to pay Rs.5,000 to
^ employee as costs, [p. 1440] A
i Muhammad Ozair Chughtai. Advocate-on-Record for Petitioner.

Advocate Supreme Court .and Ch. TaEb

I ■\ II
■ ; tr.
.f . ¥

■)w-
It

\:

I have. 4.
record.

5. Appeuant's own admission in the 
-first time, he chanengedthe in' BS-18 having
8-8-2002 drives a final .na4 in the • P ^ pepartmentalj
been grated to the appeUant. laving been
Promotion Co^ttee, <m ^ ’ challenge to it being
considered and superseded I j^atter which was not thebrought on 8-8-2002 aimo^^er 11 yearn m«.^^
right of the appellant, 5 hi! aLertion that the observation of

S—‘ JS-
ss “Si";'-.»

i ■

!VK-
.■/

Sh. Khizaf Hayat, -- . .
^ Hussin,Advocate-on-Recbrd (absent) for RespondentNo.l.
I> M. Rafiq Shad, Advocate Supreme Court with A.H. Masood,
I Advocate-pn-Record for Respondent No.2.

Ii:
!

r;-
!C- y.

fr.,.
rLC(Svnet)-!



1441CIVIL SERVICESii:•<
CIVIL SERVICES [20.05 ■200S1440n •

2005PLC(C.S.) 1441
Court of Pakistan]Nemo tor Respondent. No,3. 

bate of hearing; lllhMay, 2005.
JUDGMENT

KHALIL-UR-REHMAN RAMDAY, L-The first respondeml 
felt aggrieved of non-payment of pension to him since 1-12-1996. hJ 
approached the Labour Court for the redress of his 
amount of insertion of Section 2-A in the Service Tn^ls Act., ITO. | 
the said respondent approached the Federal Service .Tribunal to »“k thel 
same retief. The petitioner opposed the said respondent s appeal before | 
t^eamed Tribunal initially on the ground, that his . appeal was barred by, 
time and also for the reason that whatever was due to the said respondent j
had been paid to him.

2 The learned Tribunal dismissed the preliminary objection_vis-h- 
vis the .limitation, on the ground the receipt of pennon was a continuing 

■ cause of action and could be agitated at any tune. ms. objection was not
sustainable also on.the ground that on account of the fluent situation of :

sure of the forum before which such grievance could be

y [Supreme
Present: Faqir Muhammad KHokhar and . 

■ Tassadduq Hussain JilUmi, //•
t:

MUHAMMAD MALIK•■ifi

'iii versus
i;’-

' ABDUL SHAKOOR MEMQN and others
icivu Petitions '^.2943 of 2004, 115 and 124 of 2005. heard on 28th 

iFebruary, 2005. ■ • •.

‘ ,r«
I of 2004). ■ .
I Civil Serrants Act (LXXI of 1973)—

Entitlement.-Respondert W o^ basis as Inspector and was.

“Weause notice for d^etpwocee^s agm^^^ ^^^^
in B.P.18 was "^-"/^“^“DirectorhiBS-lS-Appealfilcdby 

I respondent was case before appropriate
I Departmental Authorities to pm P g^j^jee Tribunal ordered
| ,Committee for petitioner and departed
I. promotion of respondent,^ Lneal—Respondent had submitted that he 
tfiled petition for ^.*>^,n^^rremanded to Departmental
i . would have no objMtion if ® gnjotion in accordance with law.

Authority for consideration of J Tribunal, in peculiar
rules and instructions on ^rder promotion of respondent .

^ circulates of case, wa^ 3 ^ remanded to. Deptf^^ . 
s! ■ and bis case was qo .-rjQji jn accordance with law. 

Promotion Comrmttee fo iiidement of Tribunal needed to
rules . .and was converted, into

I be modified—Petiuon for „no^ed—Competent Departmental
I 'appeal and same was partly _ afresh case of promotion in 
I - Authority wouW within a period of two
‘ ™nto“tep.l442,,li43>A.B&C Advocates

. Mehr Khan Malik-MA. .Zaidi and Ch. Akhtar AU, Advocates-
1 on-Record for Petitioner.

■C’

• . f

i

N•law, no one was“ 
agitated.

■ 3 On the merits of the case, it was found by the learned Tribun^ I
that it had already declared through a judgment dated 4-10-20(» passed .1 
m Appeals bearing Nos..l339 to 1367(L) of 1999 I

PPL were entitled to the grant of pension. It was further fomd by^the | 
evidence had been placed on record to show |

or that he i

•j;..

r-.
’ V- l

' \ the
. learned Tribunal that noeither that the pension had been paid to the first respondent

' had waived his said tight in any manner..
We have heard the learned. Advocate Supreme Court for . tte 

i : petitioner at some length who could not show f
' Uugned judgment of the learned Tribunal which coitid have ratitied^

primer to the grant of leave in terms of Article 212(3) of the 
00201.11110 petition is, therefore, dismissed and leave

I?
4.

m
refused.

.The petitionef had denied pension to an eimjlpyee foj almost^lO 
vears and had dragged him into litigation before aU kmd of fpra. In tlm 
^iew of the matter, the petitioner is directed to pay R?-5.000^o toe srid 
resoondent as costs, within one month and toe copies of the receipt 
evidencing toe said payment shall be. filed with the Assistant 
this Court within toe said period of time, for the mfonnation o

Petition dismissed. |

I'5.

^v-

. Bmich.
:H.B.T./C-38/S

PlC(Swrie«)
»ry: ACmlM)
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CIVIL SERVICES • . 2005" ±■ 1496 • •r. f:: ;•\4. the service .of the respondent-Department shall depenid -upon the. 
■ findings of the de novo enquiry, proceedings if initiated and completed
'..within the timeframe as indicate above.' ;•

■ ,16. No order as to;costs. Parties be.'informeti.,accordingly.
: ' Appeal accepted'accordingly;

'-7:f 1;-;ii. statement. The same .situation existed during the proceedings, in the 
second enquiry as the presumed buyer .Hafiz Abdul Aziz did not 'j - ' L

.kdmit that' he purchased the ballot 'boxes from the appellant, s' ■ ^
li* Despite, this lacuna the findings of the second enquiry report was ,|; 

accepted.
•12. Allegation No.3 - also ' remained- inclusive as. Enquiry 

, Committee was of the view that further pfobiqg into his. allegation-was 
required. •

,13. Aliegatiop'No.4 cannot be' termed as, established as the , V 
appellant required 15 days to produce Polling As'sistants to .whom he- 

..- ■paid'honorarium. -In. our view the Enquiry Committee, should have 
given him time to. produce the witnesses to clear his'position rather ■ ,> 

j ■ • th^ - depending- 'upon .the statement of- subordinate . staff, of. the . '.J fi-
appellant’s .office that-people were still apprdachirfg the .office for I ''
receipt of their dues'. * -.■ ' ' ■ 'i.

■Is ■ 14.- The above analysis would show that'the Enquiry Gorrimiltee ' ^ '
if ' -. did riot probe the allegations as per prescribed procedure. Evidence of J 
w/ ■ key'Witnesses who. could, determine the direction of the.enquiry 
% . - ■ proceedings and lead to definite conclusions "was not recorded io the 
^.-. -' determent of the appell^t; The Competent Authority in this case-also 
rw- .acted as appellate " authority . to '-whorn- the -Departmental 
§ - RepresentatioiiyReview Petition was -addressed by .the appell^ on
If -. 9-2-2003 to which no reply was given.-Moreyoer, the 'appellant could

I ,jiS; ■ not expect justice'from the appellate authority who also acted-his 
5 'J; . Competent- Authority and issued impugned order dated 19-8-2003 bn

‘ which Notification.dated 20-8-2003 was based.. We cannot expect the 
appellate authority (Chief Election Commissioner) to change his views 

I iIi|J ■, which he has already formulated about the- appellant while, acting as his 
■ Competent Authority'

^ | i-■ 15-. the above critical analysis of the appeal would amply manifest
f that the respondents' acted as accused'Judge and executioner. Not
I - • satisfied with legality of the proceedings adopted in the-proceedings, 
f ll. -' - . we.set aside the order- dated 20-8.-2003 and reinstate the appellant with 

.1' - Jt " <effect from the date he was dismissed from service. The respondents
- ' have the option to conduct-fresh' diseiplihary'proceedings agaiqst .the,

[i'. 'liil '. . appellant in accordance y/ith the correct,law within a period of six. (6)
V 3 '■ months from the date of the communication of-this order based on the
i - ‘ same allegations by removing the legal and procedural discrepancies as
^ identified above. The decision ofthe criminal case regisiercd-agai.n the

H'/," . appellant if available .should also b.e kep.t in view. The appellant shall.
. ' be afforded full opportunity within 'lhe paramenters of law .to defend -1^

" '■ ' allegations against him. B_ack:benefits and retention of the appellant in '
W ■ -■ -■ ■ -.J : ■■ -t-;'

•!
■ -; -■

i;:'H.B,T./99/FS-:-ly A-.-: -7- -

-■y: f • ■ '.' '200'5P'LC(C.S)-1497;.' .
-[Federal Service Tribiinal, Islamabad] ,

- Before Abditr Razzague and AbdiU Rdshid Baldchi Memi
-‘.'AsaB awIshah'';' -

■ versus ■=;
■' . SECRETARY,;FiNANCBbmSlpN;andptheVs-/^

-Appeal ,Wo.77(L) (CS) of2000. decided oh 3rd December, 2003..

■ CiVil Servants Act (LTOCI of 1973)r--.,
■ Ss. ,13' . i9-~Service:-Tribunals Act-,(LXX■ ■■ofM973),-'.‘S.4-:-^ -j.,?

• Retirement—Orderly -AHowance/Sp^cial .Additional •'• Pehsion--’ . L
Entitlement—Appeal to Service Tribunal-^Appellant was .retired-from.

^ • .Goverhrnent service in' B-22'on 11-7-1990-on .which..date Orderly

1 ■

f'.: Members. -
K'I.-’ v'

,-fc !:.!jr
i!:1 /\

■■■■

t
1 I:''.bi- •

it
:!;■ ■ tv

. 4

■ -Government service in-6-22'on'M-7-1990-on-..Which.date Orderly .
• JA. - - ' Allowance'/Special Additional-Pension was'part of his emolumentSrr- .- 1;

^ .'.Appellant wah re-employedu:m. same capaciiy-for one-year; during
5 '[■ -.’which period, appellant-was issued a-Pension Payment-Order on

I .; 16.7.1990, but Orderly Allow.ance.-.earlier included .and being paid to -
* '• ■ appellant-was-not madc:-.part‘of-said'Pension Payment' Order-.-‘ '

Appellant-who-was :'drawing'.Orderly 'AUow^ce/Special.' Additional. ,- -
- Pension at time.of his superarmaation';. denial same to him.afterwards, '
'- . -would -nbt-benn-the interest-of good{-governance and';-.in--oon.sonance •
- .with'principles of natural justice---Appellant .was. entitled-to henefii .of , |

' said'brderiy Aliowance which had been allowed.to officers whqiretipd 
- 'from'Government service on or before 19-2:1991-^2£jig^£££iS2i i>•

■ 'fnr hreference.of appeal would not be applicable in case of appell^Ujs^ • .|,:j
■ • financial benefit was mvblvedjn'his case-^ueiay, jr any in preieren^ -p

r,[- .nnp^i conhoned-^Service Tribunal accepting appeal sej asioe^ .||i 
!niniighed 'add-"directed Autnorities ,i_o___auoV' ‘ \

:' Atlbwance/Spe'cial Additional Pension .i"Wpelfant.w.e.t.- ly-z-.iyvf. - : |!
ipi). i498/i504];A &‘B;,. :.v,.^ ,;- I

. -S.A.M. Wahidi v., Federation of Pakistan,1999..SC.MR 1904; -
' •' i994-SCMa'.881;. 1996.SCMR..147.0;, 1998 PLC (GS) •694;1996. PLC .

(CS) 1224'and Hamid. Akhtar Niazi v. Sectary Finance .1996.SCMR ^ |
• .i:i85 ref.■

I :
ii

.Y
::L
'X 't'5.',1.1

!.1I?-
. N .

•f ■-' -f.y<i
.1

-i

JPLC fStnice) ■
. 'I

j3 ■ .PLC(Stniet) •••J or r\ D..hUc.■:*
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there was an element of interpretation of rule or law, the interpretation ', i ;.f j 
’•favourable to the individual was required to.be adopted^ whereas in the '. ; • •' 'i- I

• ■*

Hafiis Tariq Nasim for appellant.

■ ■ Javed Aziz Sandhii, Standing' Counsel for Respondent with, j
D.Rs. Ali Sher, S.O. and M. Mansoor Shahzad-A.A.O., AGPR.

/ -Date of hearing: 7th/une, 2U03.’

JUDGMENT'

I t!(i>

instant case the appellant had. been denied hie right in a‘mechanical 
. manner. He referred to the cases of retired officers, nimclyi Tufail '•

Ahm6d Qureshi, Ch.-Muhaminad Dip and Abdul Ghani Rohi whose •'
■ appeals on the samc iosuc vverc'accepted by this.Tribunal ond/of by the 

, . , •• Ilon’blc apex Court.and they were allowed the said-,benefit. He also ' ..
, , . ABDUL RASHID BALOGH: (MEMBER).—This IS an appeal ‘ piked reliance on 1999 SCMR 1904 (S.A.M.Wahidi v. Federation of •

• challenging the acceptance of representation of the. Agency against the •. Pakistan). 1994 SCMR 88.1, 1996 SCMR 1470 and 1998‘PLG (C.S)-
recommendations, of Wafaqi Mohtasib, conveyed to the appel ^094, hi t,uppuil-uf bis diguniculs. Tlic le^'ned couuib! pikycd that the • V.', =1

; .- Law, Justice and.Human Rights Division vide their letter aied appeal may be accepted, impugned order/action of the respondents be ’ f}V!:ij|
\ 20-9-1999. where-against. he submitted Department^ Appeal dated i . ggi aside and the appellant’be allowed Orderly Allowance, in addition :

.J . ‘ n--I0-1999 to th’e President, of PakistM indicating that representation . :• .jq ^is pension, w.e.f. 16-7-1990', with consequential benefits. •
/xSsSir- to. this effect has simultaneously been submitted to the .Secretary, • . .- , . '• •. m
"i uW rinancc Division for allowing the appellant, benefit of prderly ,. 1 . ;4. The learned cpunsel for the respondent vehemently opposed . .

W • Allowancc.inhispcnaionw.c.f: the date of his retirement. • ■ J&iS- ■ the appeal. lie'contended thafthc appeal, was timebarred. He .staled
IjWti / • ‘•; ^ - that the benefit of Special Additional-Pension, equal to pre retirement.

.5k ' ■ 2. ■ The facts of the case,, in small, compass, are that the appellant ^nowancc', had been allowed to Government officers in B 20
*1^*111 •• retired from;Government semce inBv2^on 11-7-1990 on which date i I ; 21 and 22. who -retired on'or after 19-2-1991 vide .Finance

• 'J|: . the' Orderly 'Allawanoe was part of 'hii’ emoluments.- He waa re- « . Division’s OM,. dated -19-8-1991 and since the ::appellant. xetired- -
Mf''2 employed .in the same-Oapacity for one year,', d.urmg which period, he-. tjgforg. the'said date i.e. 19-2-1991,-he was not considered to the
i } j|t — ■ was-'issued a, Pension Paynrent Order (PPO)'on 16-7-1990 ^d when . entitled thereto. According'to him, the action of the respondent
A ? pointed- out by his. colleagues; ;-,he noticed, that- Orderly. Allowance, ^ and not unconstitutional. He argued, that the judgraent of the
X fS , , earlier included and being paid .to-him, was mot made .part of the said . - jjon’ble Supreme Court of Pakist?in in S.A.M.' Wahidi’s , case was ,
'S PPG. He submitted an application to the Respond^ls requesting the’-‘personam’in nature and thus .could not be applied,in‘rem’and, other"

inclusion'-of Orderly Allowance in-his Tension ms being - judgments referred to from appellant’s, side were not applicable to the
Jf i f-^ ■ such other officers. He also submitted-application dated 9-3-1998 to -instant case. He also referred to this Tfibunarc Judgihen't/order dated'

! ihe'.Hon’ble Wafaqi Mohtasib who heard the parties-and acceded to his ‘ 21-11-1993 and 1-4--1999 in Appeals Nos.l.91(R)/92 .and'875(R)/98 .; • Lfl
1 .-request vide order dated 30-7-1998, directing the Respondents m ^low • ■ • rgspeptively, whereby such .prayers were.declined.'It was, therefore,' .
f . ' the, said benefit on "him... However, R.eSpondent No. l Finance Division prayed on behalf of the Respondents that tiie appeal, being time-barred •

-' submitted a representation to the President, of Pakistan who. accept^of mkiis/deserved to be dismissed..'
lll'iff- • the same'on 20-9-1999. against which the appellant'submitted the p 
I ^ ■' Departmental Appeal/Revibw Petition-dated 11-10-1999 and. haying-no
M 11. . response thereto,■' he-preferred present appeal in tliis Tribunaf on

I y
5 ^

h--iV

I'-i-r'
iu

t

■ mi
i

: imawas

maa5

M ‘J.
n •A -

W’ . ■ ’ • -5. We heard the. parties and perused the relevant record.C-fl i-6. Concisely,' the case of appellant is that his.total em^h^ents-' 
included Orderly Allowance tiir his retiroment on ir7.1990'but.:.the - 
said benefit was excluded from,PPG dated 16 7 1990. A number of his ' 
colleagues, who retired after-cut off date i.c. 192 1991, wore stated to ... 

-• have b'een allowed the -benefit, in accordance . with, decision/
- lecommfendation of the Ilon’blc Wafaqi Mohtasib. ;.In this respect,'he '
■ mentioned name of one Mr.' S. Athar Mchmood. According to him, a, !

number of such officers were-allowed the same -benefit by .the 
. . Respondents, Jn compliance of judgment of Hon’ble Superior Courts. 

Therefore, the denial -thereof-to him would amount lo-discrimination.

29-1-2000. i
- 3. ' The learned ' Counsel for ‘ the. appellants-. stated that the 

• !!’■. ‘ impugned, action/ordcr .was an outcome of colourable exercise^
‘ ■'ll ■ discriminatory and violative of fundamental-rights. He submitted that-

the O.M. dated 4-12-1991, issued by Respondent No.l, itself refiected-
ijiich altitude as Special Additional Pension was allowed to Government ^>2

■ : ■ officers, in B-20 to 22 w.c.f. 19-2-‘L991- but the officers who retired ^ 
piiui lo'tiic.said date‘Were not considered entitledvthereto. and the 

■' ■' impugned order was thus based on the pick and choose policy, of the 
■ Respondents.- 'He .contended that it-was a-settled law that whenever

PLC(S*ryla}_

? :
1.^ Im1

1 m I: •?

As against-thaL the-contention of;thc respondent is that since. -

ii■ WeiM : FLC<Sttyt:e)
'1 *— w.
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^ .."'the appellate retired after^ the cut off date i.e.■■19-2-1991, he was not Court should' overlook the above technicaL aspect as the *.
^ entitled to the inclusion of'.Orderly Allowance in his pension and-hence ' appellant has served-the Ministry of Law commcndably which

' their action was.l^Wfur; As regards payment.of Orderly Allowance-as ' ; ■\is a fact known to alL.We wouId, therefore, allow the hboVe;.--
'.- .-Additional Pay to Mr.' Athar Mehniood, the representative'of AGPR - . appeal, set aside’the above judgnient-of .the Tribunal. and * ' ;

a . ’submitted, vide'letter-dated 18-6^2003; that the name of Mr. Athar declare that the appellant. isr entitled.' to., the-benefit of. .-
S>Sif| ■.^Mehmood .-had, not-beeh found, on the'Computer DataBase of the - the-' above .quoted'para.'. 2'of .Q.M;No.F.lC2),’Reg(0/91’ .

' Tepsioher^ as well as-in their manual registers of pensioners/p.'w.e,f; 19-2-1991. However, 'there-will .be no order as'to •;
•- -the;same was also-nof traceable in-the.records of ACPR, Sub-Office, ' . ' costs.” - ' r’

i'i LahOre-'ahd,' therefore; they were not. in a position to intimate whether
' ■the-said..officcr^was,granted.additional-Rensioh:cqual.to Orderly ' (») Civil Appeals Nbs. 1298 Of 1995. 3.; 4 andOTG^of 1998; . . , .
■ ■ ■Allo.wance or Otherwise because .the..PPOriumber;and name of-Aiidit' M4J ;' , . Asghar Mehmood and 3 others v. Military Accountant General ■

-Officer was :not known to-them.'As;.regards officers.quoted, by the .■ ^Rawalpiridi'and.others. •
appel.lant.-who'.were allowed the .--said benefit in-pursuance-of the.

'judgmenis'of Hoh’bie Superior Courts, the versioh-of the respondent . •' In this view of. the matter,-the' above'notification dated
feSfi •••-was _thatwhile;'S.A.M-:''Waliidiw'as-aUowed-thfe benefit as'‘personam\,;.tM ' -29-5^1996 cannbt.be enforced, retrospectively. Inconsequence

arid not' in ‘rem’-. other cases ‘were hot similar to that of'the present . • whereof,, the appellants who were in Grade-17 or above and -;
Qfie.-.'- • '' . - reUred.during the'period prior-t6-23-5-1996;would be entitled

'' .V'' ’ - ‘ . - to.get-the personal'allowance'payab'le to-them at'the'time of
• i I ' " arrive at a just conclusion, .we consider it appropriate to ; • '• their retirement included for the -purpose of calculating'the ..

fMM TepTaduct-:tiie telev!iiit poitions -of ±e judgments.of ihc HonouiMQ • ' ' pension-amount of as under:- •
." :Supreme'6ourl of Pakistan and this'-Tribunaii-hereunder:- ' • ' - ■ - .

.That the appellants who have .retired during;, the period -, 
"^^§1 ' commencing-from 16-67l994- to 23rd.May, 1996 ,will .be

'. entitled to inclusion of the personalallowance for die purpose 
- ' ' - ' of computing the pension payable, to them.-”

... S,. A.M. \Vahidi v..Federation of.pakist^and another.

■' '■ “As regards C!A.'423/1994, the appellant has case on merits ' .
- m terms bf'the above.qiioted'para. of the'judgment in. Ae case 

.' of I;X'.'Sharwani.(supra)r-fhe only, technical: question,'which 
’.is iri' issue is" whether^the Tribuiial was justified in*"
.entertaining; the appeiUnt’s-above Misc. Petition'No.98 of.', “Further; it is common'grpund betw'eeii.-the parties’that

' 1993 on the ground that Appeal,No. 191tR-of 1992 had already . Secretariat'Allbwance/PersonarAHowanco now stands merged-
■ - ■ ,:>>eeu disposed-of. In-our view,, since, interpretation of ..... . into the-pay.of civil servants'concerned.'The parties are also '

Wtw ' ' ''.^^ov.e;O.M. 'dated'2.9-9^1991-was involved,: it was-incumbent " '. -one on the point that the petitioners .would not be entitled to
mil m ■ ", ;.-’;'.-u'pon-the Tribunal fo have-given its .owri.interpretation instead .' any-such raise in their pay in that they all attained .the age of

• ^ of referrlrig the matter to .die Ministry of'Finance. though with._jtti^M. ' . ’'.superannuadpn before 23-5-1996. That being'.the. p.ositibn, it .. -
'the-c6nseht bf.|hp 'parties.. would be in'.the fitness .of things to,dispose of. the petitions . .

aeWiiw^itKat-it^wiri not be just^and.proper'to ' ■ with the observation that, nolwith5tari(iingithe,:promulgation.of '
, 'idecline. the- tdief .to,.rthe::,pppklant-on'the nbove; technical. Ordinance ' the .causes; of the;.petjtioners require; rc; : ,.
'' aspect. It ,may:;he'.statedrher.eithat,'.this. Court, in tefms of ' .consideration by the Competent AutHority and-in line with the.

;cianse.;(i;ofArticle;ikiPf the Constitution is competenfto .i;''-: ; judgnient pf to Court dated-24-^1999. in Asghar .Mehmood's ..
.. .,.. !,-.i'ssne.spch direction, orders or decrees as may be necessaryfor expeditiously as possible but not later than ninety, days .

■ ' doing complete justice "in any case or matter pending beforeif ' Mai the.receipt of a copy of this-order: Order accordingly.. If ; ,
^'---■-■"-■wearBj.thereforefbfthh'vieiifthattoisafitcaseWherethis' ^ -any'adverse order, is passed against the-petitioners they.shall ..

' ' ' ' ........................................
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'■ Supreme Court of Pakistan . ;.'f

ai '^•(i)’Civil Appeals N'os..42-2’& 423 of 1994. .' m
I.•«./* •.*

Pifk-M
• -’(iii).Civil Petitions Nos. 17.76 to 1820,'1824' 1826, -i89.5. '19ir. 

arid 1588 of 2000.an’d.ll of 2001.;- I' i mfeS 1,-’ Syed Mustajab Ahmed arid others, v. Secretary Ministry of .'• 
• ■ = Finance-,-and others. ^ISs
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judgment in Civil Appeal No!l298 of 1995, 3. 4 and 2006 of
1998.should also be applicable to the appellant’s case;

. (vi) Appeal No.875('R) 1998. ,
kao Fazal Khan Akhtar v. Secretary Establishment Division ' ■: |

' and another. . .
. '9;. Therefore; unless it is made an'-Overriding principle, that

officers who retire in the same grade shall be given the same 
pension - and other benefits irrespective of , their date- of 

• ■ retirements;, this benefit of Orderly Allowance c^ot be given - 
to all officers-who haye.retired in Grad--20.

f r ^ V!
■I F

be at liberty to approach the Tribunal for the redress of tlieir,' 
grievance in accordanceiwiih law.” •.

Federal Service Tribunal •

F-•ri F; r-f F
:

(iv). 1996 PLC (CS) 1224.

“ 5. There is. another, aspect of this case that the denial of ;'. -
financial benefits is a recurring liability ’and the cause of -;'; 
action is. renewed each'time when the person.is paid less, j 
Thus, the issue of limitation can also be met on this ground as 
well.
6. It is to be notedSvith regret that despite the-clear ruling by ) j

-■ the superior Courts in unambiguous terms .the Finance -.-
• Division still has the impunity to refuse the benefit to the | ;

helpless.pensioners on the ground that it was a judgment in , } '
personam and not a judgment in rem. We fail to appreciate - * 
why -generalization of the galaxy of judgments is b.eing ^ =1 

• -. narrowed down as a decision in an individual case and why the ^
' poor pensioners are compelled to seek their remedies

. individually. ''

'7. It was argued on.behalf of the respondents that-the

r
.-If.

F
F

■V FV.'

4

P
I P-11.1

1110: We. therefore, agree with, the interpretation of the
Ministry of Finance that, the benefit given vide their O.M. .

- .dated 29-9-1991 is restricted to those officers who will retire 
after that date. The appeal-is therefore dismissed.with no order 

. as to costs.

{• '.h:••t
'■ m

it
i

ii(vii) Appeal No. 1473(R) of 1999. ■
Rao Fazal-Khan Akhtar v..Secretary Establishment Divisipn 
and anotber. -, ' _

1 m 1--I
' i, f• mV' A I

I We have heard' appellant who appeared himself and learned 
' counsel for the respondents., The appellant relied upon 

'' judgment of the'Hon’ble Supreme Court of Pakistan in S.A.M.
■ Wahidi’s case which in our,opinion is personam in nature and - 

cannot lie applied in rem and secondly, if we consider it , as ■' 
Pandora Box will be opened for Goveniment of

[SM: Itheextension of benefit will open, a Pandora box and all the -j 
pensioners will'agitate the issue witii.greater force. We are. -t 
sorry to observe that if the law is to be implemented, it has to 
take effect despite fmanciai constraints. Even otherwise in this - ^ ..
case the .petitioner wants the restoration of a sura of Rs.270 ‘.-jf 
p.m. with effect from 1-7-1980 till 1-7-1985 when Ore benefit K . . 

extended to all' the pen^oners. Huge money -is not .?
■ involved in this case 'and we do hot think thera will .be .-aj. • .

- hundreds of pensioners retired earlier than 1980 who will get «
benefit out of this liberalized scheme. ' -JI

1 ■ !m»■

C':
personam a
Pakistan to bear huge additional , financial burden in the 
existing situation, of the country. Thirdly, this matter has 

.... already..been setUed. by this ..Tribunal vide judgment dated - 
• 1-4-1999 against which the appellant should have approached 

the Hon’ble Supreme Court of Pakistan but .he failed to do so. 
Accordingly the appeal .is hit by doctrine of • Res' judicata ^d 
the Tribunal cannot revise its own judgment. appeal being 
incompetent is, therefore, dismissed with no order as

■■

.M

was

I

t- «ii
z: ' With these observation, the appeal is accepted and it is hereby J . . 

directed that the pension of the appellant may be revised with • i ^ .
effect from 1-7-1980 without any reduction or^ deduction, in 
terms of Finance Division’s Notification dated 28-6-1980 arid ^ 
the arrears so found due may be released Xo the appellant with ^

•costs. Parties be ioform'ed. . ■%'
*

: \

}■ p]ito costs.

U.(yiii)Appeal No. 2001 (R).pf 1999
Aizaz Hussain Zuberi y. Ministry of Finance, and another -

7. The emphasis is in the word of on retirement i.e. in future 
4’ H ' : ■ and not on those who have been retired prior to.'lhe date. The 

' intention of this letter is.clear that it will be applicable to those
the date of . the - Officer.

I\

■ (v) .Appeal No.498(R)CS of 2001. '
• • •- 

^ Roshan Ali Mahgi V. Secretary, Finance Divisional decided on
14.5-:2002; .

ri< .

■ -■mT'-li:have,' retired after■i- whoi-% Iirii 8. We feel'that the principle laid do.wn in the Supreme Court’s
PLC(Siiylct)

■ PU:(S€niet) ,
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!lV . Itake a syrnpalhetic decision in that direction as they are senior citizens 

too.
Memorandum and not to those who have been retired before 
this date. • ‘ .
8. Therefore, is the light of the earlier judgments'of the

:
l-i

10 As for the poiiit of limitation,- the Hon’ble apex Court has held
, , ™ an. legal i««p.e.ation of .he O.^ .he

misconceived and is, therefore, dismissed with no order as to . ; .^P , ■ ^^^ndSL the delay, if any. in preference of this

•• ^ l!; , • li : •
.! , j!r.

B ; "U
■; " /II

■f

! 1

costs.

•8. In our view, the argument of the respondent that the Supreme 
Court’s judgment is S.A.M. Wahdi’s case is personam in nature is not 
tenable because the said judgment has laid down a principle which, 
gives it a character of judgment in rem. Here it would be relevant to 
quote Supreme Court’s judgment in the case of Hamid Akhtar Niazi v. - 
Secretary Finance reported in 1996 SCMR 1185 wherein the 
Honourable Judge observed: ' •

“....that the Tribunal or this Court decides a point of law 
relating to’ the terms of service of a civil servant which covers 
not only'the case of civil servant who litigated, but also of 

. .other civil servants, who litigated, but also of other .civil 
‘ servants, who may have not .taken any .legal proceedings, in 

sqch , a case, the dictates' of justice and rule of good 
governance demand that the benefit of the above judgment be 
extended to other'ftivil servants, who may not be parties to the > 
above litigation instead of compelling, them to approach the 
Tribunal or any other legal'forum.”

9. As would be observed from para. 7 ibid, of the eight cases (i 
■ to viii), five (i to v) had been decided by the Honourable Supreme ^
' Court of Pakistan and this Tribunal on the principle that the appellants';
•who were in receipt of the benefit at the time, of their retirement, were 
entitled thereto even thereafter but the last three decisions (vi to vm). ^ ^
of this Tribunal were to the contrary that the ,benefit was restricted to 
the officers retiring after a specific date given by the Finance Division, 
and out of these three judgments'the one mentioned at No.-vii w^ 
decided on the doctrine of res judicata. The present appellant, was 
drawing orderly allowance (i.e. Special Additional Pension) at the tune 
of his superannuation, thus the denial thereof to him afterwards woul.d 
not be in the interest of good governance and in consonance with the 

1: • principle of natural justice. We opine that to. keep the same taintless
' ‘i and beyond discrimination.- he should be extended the same benefi
' ! •- Which has been allowed to, the officers who retired for Govermnent

service on or'after 19-2-1991. Finance Division may also “^^^ertake ap 
exercise to ameliorate the financial hardship being faced oy 
vanishing category of the pensioners, who would be presently in their 

bring them at par with slightly junior pensio.ners ana

■■ appeal.
11. Pu'rsuiance to the above discussion; we are constrained to 

accept the appeal set aside the impugned''order dated 20-9-1.999'and 
direct the respondent to allow Special Additional Pension to the 
appellant w.e.f. 19-2-1991:V r .j =1^

12. No order as to costs. Parties be informed accordingly.

.Appeal accepted.
I
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[Federal Service Tribunal]

. Before Qazi Muhammad Hussain. Siddiqiii 'and . 
Rashid All Mirza. Members .

. . GOHRAM KHAN and another ' ,

versus

<,
• >

■I ' - ■

-I
■ i'r-

t-;' '\

• DEPUTY INSPECTOR GENERAL, PAKISTAN ‘
RAILWAYS POLICE.- C.P.O. LAHORE and another ■

Appeals Nos.62 and 63 (k)(CS) of 2002. decided on 19th October; ■ 
2004. \ ^
Removal from Service (Special Powers) Ordinance- (XVU of

LV-.• ■ I

;
I •f.',

• -!

i-li1

•-Vili, 2000)—
I

V \k\I '

i —-Ss.3, 5 & 6—Service Tribuilais Act (LXX of 1973), S.4—Removal 
fronrservice-'-Appcal—Appeliant-serving as a constable was removed 

' • from service'after issuing him.show-cause'.notice on allegations of .•
' previous eight different’puriishrrients to .him,' being reported highly' • 

corrupt and having bad reputation—Appellant was proceeded again.st 
- without holding • a regular inquiry against hjm”:yalidity--Majof

. penMty-of. removal froni'service iriiposed upon employee,- without
’ -h holding a.regular, inquiry on alleged serious acts of misconduct, y/as

• . ^ f not justified—Impugned order of removal of appellant from service, • ■
/ / ' wa.s set aside with direction to reinstate appellant in service to the post

r i"*-! '•:

.N

I'J

W
■

.mid-seventies, to
.. Pl.C(Stiyicc) . ■
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