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| KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT ABBOTTABAD. ‘

Service Appeal No. 987/2019 !

BEFORE: MR. KALIM ARSHAD KHAN ... CHAIRMAN
MISS. FAREEHA PAUL ... MEMBER(E)

Molana Abdul Hayee S/O Abdul Ghafoor, Resident of Khandar

Shareef Abad, Cum Kuza Banda, Tehsil & District Battagram, (Ex-

District Khateeb Battagram) :
(Apﬁellant)

Versus

1. The Govt. of Khyber Pakhtunkhwa through‘Secretary Auqaf/ Chief
Administration Auqaf, Hajj, Religious and Minority Affairs.

2. Administrator Auqaf Khyber Pakhtunkhwa. .
3. Deputy Commissioner Battagram.
4. Secretary Finance, Khyber Pakhtunkhwa, Peshawar.
5. Accountant General Khyber Pakhtunkhwa, Peshawar. |
. (Respondents)
Mr. Hamayun Khan . -
Advocate _ » | For appellant
Mr. Muhammad Riaz Khan Palndakhel
Asstt. Advocate General . For respondents

Date of INStitution.................. 29.07.2019 !

Date of Hearing......................... 17.05.2022 .

Date of Decision.............e........ 18.05.2022 |
JUDGEMENT

FAREEHA PAUL MEMBER (E) The service appeal in hand has been
instituted under Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act,
1974 wherein order dated 21.7.2014 issued by respondent No. 1 & 2 has
been impugned through which serviceé of the appellant havé been

terminated.

2. Brief facts of the case, as per memorandum of appeal, are that the

appellant was appointed District Khateeb in District Battagram on’ contract

basis on fixed pay vide order dated 29.07.1999 and on 07.07.2007 his
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services were reqularized vide office order No. SO(AUQAF)1—153/200'4/VOL-
VI w.e.f 02.11.2006. Through an office order dated 02.02.2010 the appellant

was retired/relieved from service w.e.f 16.12.2009 after attaining the age of

superannuation, without any gratuity/pensionary benefits as per the terms
|

and conditions of the notification dated 07.07.2007. Through anothér office

order dated 21.04.2010 the appellant was appointed District khateeb on

fixed pay of Rs. 4000/ per month on provisional basis for a period of 6

months till the appointment of a regular khateeb, whichever was earlier, by

the Augaf, Hajj, Religious and Minority Affairs Department after which his
|

services were terminated w.e.f 07.05.2014 vide order No. 1855-87/ME dated

21.07.2014.

3. Respondents were put on notice who submitted written | replies/
comments on the appeal. We have heard the learned counsel| for the
appellant as well as the Assistant Advocate General and perused the|case file

with connected documents minutely and thoroughly.

4. Learned counsel for the appellant contended that ordelr dated

21.07.2014 through which services of the appeliant were terminr%ted was
illegal, without lawful authority and void ab-initio. He admitted that! services
of the appellant were regularized in 2007 and that he retired from service
after attaining the age of superannuation in 2009. He prayed for |declaring

the order dated 21.07.2014 as null and void, and pay| all the

remaining/outstanding salaries alongwith pensionary benefits from 2006 to
|

2009.

5. The learned Assistant Advocate General responded that the ‘appellant

was an employee of the statutory body and was not a civil servant, Although
|
he was appointed in 1999, regularized in 2006 and relieved from service in

2009, all his salaries were paid to him and that he was not entitled to
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pension, g.ratuity a,Q‘d other benefifs as per his terms and conditions
contained in order (;ated 07.07.2007. Hé further contended that after
retirement he was reappoir_pted on ‘fixgd .pay vide order dated 21.4.2010
whicﬁ was extended fron{. time to tirﬁe, and ultimately his services were

terminated w.e.f 07.05.2014 vide order dated 21.07.2014,

6. lAfter perusal of the record and hearing the learned counsel for the

appellant ahd- learned Assistant Advqca.te Genefal, it is clear that;the
appellant was initially appointed as District Khateeb on contract basis. His
services were then regularized in 2007 and He retired from 'service‘aftAer
attaining the age of 'superahnuation on 16.12.2009 vide order dated
02.02.2010. His terms and conditions in order of initial appointment datevd

07.07.2007 were clear and he was not entitled for pension, gratuity and

. other such benefits. Record further reveals that he was reappointed as

District Khateeb on fixed pay of Rs. 4000 per month in‘itially for a period of

six months on 21.4.2010 which was extended from time to time till final

order of termination dated 21.07.2014.

7. - After going through the available record and hearing arguments of
the learned counsels,'the appeal in hand is dismissed. Parties aré left to bear

their own costs. File be consigned to record room.

8. Pronounced in open court in Abbotabad and given under our hands and

1

seal of the Tribunal this 18" day of May, 2022.

(KALIM ARSHAD KHAN)
: Chairman

-

areeha Paul)
Member (E)
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. Service Appeal No. 987/2019 |

Mr. Hamayun khan, Advocate for the appellant presentj| Mr.
Muhammad Riaz Khan Paindakhel, Assistant Advocate General fo'r the

respondents present. Arguments heard and record perused.

2. Vide our detailed judgement containing 03 pages, we have arrived
at the conclusion that the appellant was initially appointed as District |
Khateeb on contract basis. His services were then regularized in 2007
and he retired from service after attaining the age of superannuL\tion
on 16.12.2009 vide order dated 02.02.2010. His terms and conditions
in order of initial appointment dated 07.07.2007 were clear anéd he
was not entitled for pension, gratuity and other such benefits. Record
" further reveals that he was reappointed as District Khateeb on fixed
pay of Rs. 4000 per month initially for a period of six monthls on
21.4.2010 which was extended from time to time till final ord’er of
termination dated 21.07.2014. After going through the available

record, the appeal in hand is dismissed. Consign. ‘

3. Pronounced in open court in Abbotabad and given under our

hands and seal of the Tribunal this 18" day of May, 2022. '
|

Id

(KALIM ARSHAD KHAN)
Chairman

(Fayeeha Paul)
Member (E) ‘




17.05 2022 Hamayun Khan, Advocate, learned counsel for the appellant
present. Mr. Muhamad Riaz Khan Paindakhel, Assistant Advocate

General for the respondents present.

Arguments heard. To come up for order before D.B on

18.07.2022 at camp court Abbottabad.

\

(Farecha Paul) (Kalim Arshad Khan)

Member (E) _ Chairman ,
“Camp Court Abbottabad




01.10.2021 | Appellant alongwith counsel and Mr. Muhammad Adeel
| Butt, Addl. AG alongwith Naseeb Khan, S.0 and Abdul Khalig, -

Junior Clerk for the respondents present. ' :
The reply of respondent No. 3 as aIready f"led is available

on record. Representative of respondent No. 5 produced joint

parawise comments of respondents No. 1, 2 and 5 which is =~

A * placed on file. Respondents No. 4 and 6 are at the most

proforma respondents. Therefore, there is no need to require

reply on their behalf. To come up for arguments  on

23.12.2021 before D.B at camp court, Abbottabad.

de—

Chairman
Camp Court, A/Abad

23.12.2021 Appellant alongwith his counsel pfeseni;. Mr. Asif

Masood, DDA alongwith Mr. Abdul Khalig, Junior iClerk
/ ' ' ‘
for respondents No. 1 and 2 aad Mr. Amanat Ali, SO for

respondent No..5 for respondents pfesent
! .

Represefitative of resbondéhts No. 1 and 2

requested for ddjoumment on the ground that the[r |

Legal Advisor namely Nasir Mg nmood Khattak Advocate
will argue the case on behaif of reSpondents No. 1 and

2, however he is, ‘*.'*usy today.'in thHe Hon able Peshawar

High Court, Peshawar /Last  opportunity given.

Adjourned. To come fo" argumenfs before DB on'A'

15.02.2022 at camp court Abbottabad.

(Mian Muharaniad) (Salah Ud Din)
Member(F) : ' Member()

Camp Court Abbottabad
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20102020 Nemo for parties. | o
- ~Usman Gh:ani~léérh:ed Dis_frict Attorney present.

Written reply on beha!f of respondents was not submltted
Notice be issued to appellant/counsel and respondents for
reply/comments for 15 12, 2020 before S.B at Camp Court,
Abbottabad.

(Rozina Rehman)
Member (J)
Camp Court, A/Abad

/502202 Dﬁé& 'Ko C,J'WC?’ ,2;2 Cale . (/!

16.03.2021 Learned counsel for the appellant present.

Riaz Khan Paindakheil Igérned Asst. AG for respondents present.

Reply/comments on ‘behalf of respondent No.3 has already
submitted. Neither writte;i reply/comment on behalf of respondent No.
1, 2 & 4 to 6 submitted nor their representative are present, therefore,
notice be issued to them with direction to direct the representative to
attend the court and submit written reply/comments on the next date
positively. Case to come up for written reply/comments on behalf of
respondents No. 1 2 & 4106 0n 14/ 042021 before S.B at Camp Court
Abbottabad.

{./- A . ) \/\}%\/
} (Atiq ur Rehman Wazir)

, - Member (E)
N Camp Court, A/Abad



~and seeks  / to furnish reply. Granted. To come up for

None present on behalf of appellant. Written reply not sijti)ﬁiittéd.

‘Sohail Assistant representative of the responden‘kt‘ department ipreseﬁt .

reply/comments on 19.02. 2020 before S.B at Camp Court Abboltabad

o

Courl A/Abad

Due to covid ,19 case to come up for the sarne on '/é/ b )20
at camp court abbottabad. ’

I

Due to covid ,19 case to come up for the same on20/ /fj |/ 2O
at camp court abbottabad. |
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remaining respondents i.e. respondents No.l, 2 & 4 to ‘6.-‘.‘f'o_1j-_ i

Learned counsel for the appellant present. Jameel Hussal}
Shah Superintendent representative of respondent No.3 present and
submitted written reply on behalf of the said respondent. No one’ - =7

present on behalf of remaining respondents. Notice be issued to the = : -

submission of written reply/comments. Adjourn. To come up for~ * -

written reply/comments on 19.12.2019 before S.B at Camp Court,

Abbottabad. .

-
ember o
Camp Court, A/Abad

Due to general strike of Khyber Pakhtunkhwa Bar
Council learned counsel for the appellant is nbt available .
today. Mr. Zia Ullah, Deputy District Attorney alongwith _Mr‘.,
Jamil Hussain Shah, Superintendent on behalf of fes;_iondeﬁt*: J
No. 3 present. Written reply on behalf of respondent No. 3'has 1 .
already been submitted. Neither written replﬁz on behalf bf |
respondents No. 1, 2 & 4 to 6 submitted nor their
representatives are present therefore, notice be: issued _.tb o
them with the direction to direct the representative's. to a’_ctgr_id, .
the court and submit written reply on the next date pos‘itivély'. '
'CaseA,'to come up for written reply/comrﬁents on behalf bf S

respondents No. 1, 2 & 4 to 6 on 22.01.2020 before SB at

Camp Court Abbottabad. B _' =
(Muhammad Amin Khan Kundi) = = - &
Member ' LA v

Camp Court Abbottabad - ;
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P20.09.2019 ' Couns!el for the-appellant Molana Abdul Hayee pi!jesent:;‘*"'
Preliminary afguments heard. It was contended by learned C(:).L!HSCI
for the appellant that the appellant was serving as Khai‘cl‘eb {n
Augaf Department. It was further contended that the appellant
was appointeci vide order dated 29.07.1999 on contract/ ﬁxcﬂ pay.
He was regularized vide order dated 07.07.2007 with cl’l"ec‘i; from
02.11.2006. It was further contended that after 60 years of aéc, the
respondent-department was required to issue retirement order of
the appellant but the respondent-department has terminau-:id the
a'}")pellant vide order dated 21.04.2014 therefore, the appicl]um
.filed departméntal appeal on 05.04.2019 but the same \\fz;s; not
respénded heince, the present service appeal. It was ﬁ:mhcr
dor_ltended that the respondent-department was bound to iissu;:
fetirement order of the appelalnt and pay pensionary beneliis to
the appellant but instead of issuing of fetiremenl order and paying
pensionary benefits, the appellant was ‘illegally terminated |from
‘service after 60 years of his age therefore the respondent-

department is bound to pay pensionary benefits to him. |

. |
The contention raised by learned counscl for the appeiiant

need consideration. The appeal is admitted for regular hearing
subject to all legal objections. The appéllant is directed to dc-'pos'i%' :
security and process fee within 10 days therealter, noticcs be
issued to the respondents for written rcply/(:ommchl‘si for

20.11.2019 before S.B at Camp Court Abbottabad. |

- |

_ 1
(Muhammad Am i;‘/}gmn Kulncii)

Member '

Camp Court Abboitabad |




. : Form-A
FORM OF ORDER SHEET
Court of
Case No.- 987/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2. 3
1 29/07/2019 The appeal of MOlana Abdul Hayee received today by post through
Mr. Hamayun Khan Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for propeY order please.
REGISTRAR »q {1
5. This case is entrusted to touring S. Bench at A.Abad for

preliminary hearing to be put up there on h/é 41 i

CHAIRMA




- BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appéal No.. l 8 Z: /2019

Molana Abdul Hayee son of Abdul Ghaffar, resident of Khandar Shareef

Abad, Cum Kuza Banda, Tehsil & District Battagram, (Ex-District Khateeb

Battagram). -
...APPELLANT

VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary Auqaf/ Chief -
Administrator Auqaf, Hajj Religious Affairs, Peshawar & others.
...RESPONDENTS

SERVICE APPEAL

INDEX
S. # . Description Page # | Annexures
1. Service Appeal 1to08
2. Copy of regularization order A-19 “A”
3. | Copy of termination order dated 07/05/2014 |3 - f 5 “B”
4. | Copy of departmental appeal - /4 “C”
5. Wakalatanama . | 7
...APPELLANT
Through |

Dated: 9’73/! 7 /2019 m
(HAMAYUN KHAN
Advocate High Court, Abbottabad



BEFORE THE HONOURABLE KHYBF R PA KHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No.- l 8 3/20]9

~ Molana Abdul Hayee son of Abdul Ghaffar, resident of Khandar Shareef

Abad, Cum Kuza Banda, Tehsil & District Battagram, (Ex District Khateeb
Battagram).

...APPELLANT

Ihyber Pakhtukhwa
Service Tribunsal

VERSUS Diary No._m’:

s

~1. Govt. of Khyber Pakhtunkhwa through Secretary Auqaf/ Chief
Administrator Auqaf, Hajj Religious Affairs, Peshawar.

~2.  Administrator Auqaf Khyber Pakhtunkhwa, Peshawar.

3, Deputy Commissioner Battagram.

~ 4. Account Officer Battagram..

~5. Secretary Finance Khyber Pdkhtunkhwa Peshawar

- 0. Accountant General Khyber Pakhtunkhwa, Peshawar.

...RESPONDENTS -

F\Qedto-ﬂ ay Rt

b

t | E
ﬁ)T rar KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL ACT 1974, AGAINST THE ORDER.

" DATED  (21/07/2014, | ISSUED - BY

RESPONDENT NO. 1 & 2 WIH Rl BY'THE

RESPONDENT NO. 1 & 2 mmrAD COF

RETIREMENT, ILRMINA”[ FD e

APPELL A\u FROM SLRVICL ,

.. SERVICE__APPEAL UNDER SECTION 4



o

ILLEGAL, UNLAWFUL, WITHOUT LAWFUL
- AUTHORITY, VOID. AB:INITIO AND IS .-
INEFFECTIVE UPON THE RIGHTS OF THE

- APPELLANT.

PRAYER: ON ACCEPTANCE OF THE

INSTANT APPEAL:

() THE . IMPUGNED ORDER DATED

21072014, MAY KINDLY  BE
DECLARED NULL AND VOID TO THE
EXTENT OF THE APPELLANT AND
THE RESPONDENTS ~ MAY
GRACIOUSLY BE DIRECTED TO ISSUE
RETIREMENT ORDER OF THE
APPELLANT WITH EFFECT FROM 31*
DECEMBER 2009.

(D THEY FURTHER BE DIRECTED TO
PAY ~ALL  THE  REMAINING/
OUTSTANDING SALARIES OF THE
APPELLANT FROM 02/11/2006 TILIL, 31%

 DECEMBER 2009

- (L) TO PAY ALL PENSIONERY AND
FINANCIAL ’BENEFI’I‘S» TO  THE
APPELLANT FROM 31/12/2009 WITH

COUNTING SERVICE FORM THE DATE -



" OF INITIAL APPOINTMENT DATED
©29/07/1999 TILL RETIREMENT AND

THEREAFTER TILL DATE.

. (IV) ANY OTHER RELIEF WHICH THIS

Respectfully SheWeth;-

'IIONOURABLE COURT DEEMS  FIT’
AND PROPLR IN THE INTEREST OF

JUSTICE.

Brief facts of the instant appeal are as under;-

s

1. That  on 29/07/1999, appellant was
appointed as District Khateeb al- District

Battagram on contract basis.

2. That thereafter, appellant took charge and
continuously performed his duties with full
devotion and liability.

v
t

I

’l'ﬁat on 04/06/2007, respondent No. 1
I’Qigulariged services -of the appellant in

BPS-16, w.e.f. 02/11/2006. Copy of



regularization order is annexed as Annexure

; B
“A” .
'

That on 31/12/2009, after attaining age of

the superéinnuation (i.e. 60 years) appellant

was retired from service.

i“hat since 04/06/2007 respondents not paid
s;alaries to the present appellant.

4

That after retirement appellant approached

e

] . R,

tb the respondent No. I & 2 for his lawful -

e Pt i s

~—— R S
_ﬁnanmal benefits (Pension & outstandmg

salaries from 11/10/2007 to 31/12/2009),

a?nd onward monthly pension but till date

respondents not redressed grievances of the

appellant.

fha_t on 21/07/2014 after 05 years of the

rétirement respondent No. 1 issued.

termination order of the appellant with effect .

from 07/05/2014. Copy of termination order
RS T,

daled 07/05/2014 is anncxed as Annexurc




8. .

'%l’hat fecling -aggrieved from the aforesaid
éituation, appellant filed departmental
éppeal before the respondent No. 1 but till

date respondent No.I not passed any order

and similarly not given any respbqse, Copy

(S:f departmental appeal is annexed as

Annexure “C”.

"l;?hat faced with the above said situation, the
a?pellant séeks indulgence of  this
I-;vlo'nourable Tribunal through instant appeal,
il;}ter-aliai on the fo]lowing grounds;-

b

GROUNDS;-

a. That the acts of respondents are |
against the law, facts and against the

constitutionally guaranteed rights.

b That acts of the respondents are
. against the principle of natural justice.

c. ' That the respondents without showing
anything in black and white, illegally”

deprived the appellant from his lawful .



rights, “‘which is against the law and
fundamental rights of the appellant
~ guaranteed under the Con:;;titu“tion of

Islamic Republic of Pakistan, 1973.

That the respondents are duty isound
lol pay all oﬁtst'anding .salariesi and
allowed all _monthly‘ pensions té 'the
appellant. Ne‘ither the appellant has
~committed illegal, unlawful act
against the.rights of 'departmént nor
| respondents has served any notice/
~ order contaiﬁing the- reason for him -
non paying benefits. ~ Hence,
I'ifnpugned act of respondents are not
sustainable in the eye of iaw and' 18

liable to be struél( down.

That respondents ignored basic law on

the subject without considering rules

8 fegulation framed for civil servant by -

discriminating é‘rﬁployee by violating
basic and fundamental rights of all

» such émployee. |



)
-l

f. That appellant has been discriminated
was much as his other colleague civil
servants  have - been grénted
pensionary benefits where as for
appellaht has been denied ihe\ same
which is against Article 4 & 25 of the -

Constitution.

g That- this practice of the respondent
comes within the domain of classical
example of discrimination, bias,

prejudice.

h.  That there is no other officious speedy _‘
‘and adequate remedy available to the

appellant except the instant appeal.

i.  That thé other points shall be agitated
at the time of arguments with the

leave of this Honourable Tribunal.

It is, theréfore,-humbly prayed that on acceptance

of the instant.appeal; | | o
| () The impugned order dated 21/07/2'014; may -
kindly be declared null and void 1o the

¢xtent of the appellant and the respondents



(1D

(111)

(V)

Dated: 2%]7 /2019

' VERIFICATION;-

may graciously be directed to issue
retirement order of the appellant with effect

from 31* December 2009.

They further be directed to pay all the
remaining/ outstanding salaries of the
appellant  from  02/11/2006 till 31"
December 2009.

To pay all pensionery and financial benefits
to the appellant from 31/12/2009 with
counting service form the date of initial
appointment dated 29/‘07/ 1999 till retirement

and thereafter till date.

Any other relief which this Honourable
Tribunal deems fit and proper in the interest

of justice.

...APPELLANT
Through ' : .

(HAMAYUN KHAN) #—Szjz,, .

Advocate High Court, Abbottabad

Verified on oath that the contents of ‘foregoing writ petition are true and
correct to the best of my knowledge and belief and nothing has been
concealed from this Honourable Court. , % : /

...APPELLANT
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‘ ﬂNA/FWﬁ& A GOVERNMENT OF N.W .1 p.
et RTINS

. AUQAF. AL RELIGIQUS AND
‘:4 v MINORITY .‘\F!-‘.'_-\IRS DEPARTMENT,

——

Dated i’cshawar the 07-07-

tJ
<o
L=
~

OFEICE ORDER

N({"J.SQ(}\U( /\F)l-153!200_:‘1/\%].\"1 Under sub rule 2 of Hude 10 of the NP Civig

Scrvants (Appointment, Promotion & Transfer) Rules, 19

approval ol lthe Competemt Authority the services of District: Khutaba, wiio were

appointed  of fixed pay on the dates  roted against  cach are repubarized wef

02.11.2006. The inncrving_pgﬂwzl 1-2006 10 date would count towards mcrement

under F. R- 26 (€ but without arrears.
T R I

Theterms and conditions of their present serviees are as follows,

Terms and Conditions:

1. They will get pav at the minimum of BPS-16 plus usual allowances us
5 admissible under the Roics, They will also be entitled annual

incrementas per polivy. ;

i2. Their services will Ix liable 1o termination with or without any reason

on 14 days notice from cither side. In casc of termination without

notice by the emplover or 14 days. notice from the cmployee lor

resignation, 14 days pay shall be paid; by the Government or refunded

by the employce as the case may be.

L2

They will be allowed C.P. Fund facility and will not be cnlitled to

pension, gratuity cte. and otber such benefits.

4. They will be allowed Conveyance. House Rent Allowances and leave

| as per rulcs.

7y

They have already joined duty in the Auqal’ Department as per orders

noted below against cach:

Vst

=2

|

DAdaaOIMiee (;)rdcr.doc

i
i

89, and in pursuance of

;3

e



Khulaba arc as under ;

a@;/s

The Names/Appointment Ordt.r No ,with d

Name & Father's Name

ales cte. of the

PR

l)islricl

NO.

[2e £/

Copy forwarded to:

P\

D:\dulél\Ofﬁcc Ordéf.doc

-

S.Nu. . Designation Appointmient Date of
: with place of Order No. & | Rejularization
posting’ date
1. Maulana Latif Ullaly sio 1 District Khateeb | No. 6883-8871-A-3 wef211.06
1 Muhammad:Munis Swat ' dated S.10.02 :
2. | Maulana Muhamamd Mckail | District Khateeb | No. 6914-19/1-A-8 [ wef 21106
{ 5’0 Gul Nawaz Karak dated:08.10.02
3. ;| Maulana Abdul Wahab s/o District Khateeb | No. 6920-25/T-A-8 wel 21106
| Behram Khan Lakki Marwat dated 08.10.02
4. Maulana Nascer-ud-Din s/o District Khateeh | No. 6932-37/1-A-8 w.el2.11.06
*| Maulana Muhammad Shoaib Shangla dated:08.10.02
5. 3 Maulana Sacedur Rehman s/o District Khateeb | No. 6877-82/1-A-8 | wel2.11.06
_| Arbab Khan- Kobhistan, dated 08.10.02 ~
6. | Maulana Hazrat Said s/o District Khateeb | No. 6938-43/1°A-8 [ wer3iiog
| Sher Ahmad,Khan Dir (Upper) dated:038.10.02
-71. < Maulana Hamcedur Rchman | District Khateeb | SO(Auqgah)l- w.el2.11.06
i sfo Shamsur Rchman Buner 153/2004/Val: 1
4 ‘ datedi05.09.06 /—\j
8. 4 Maulana Abdul Haycc sfo District Khateeh No. 2352-56/A-8/ |} wel2.11.06
Lmmar i\ Abdul Ghaffar Batagram. Augal w/
k - Ditted: 29.07.99 I
N B

SECRETARY/CHIEF ADM!N!S TRATOR
AUQAF NWFP.

Administrator Auqaf NWFP, Peshawar
Dircctor Local Fund Audit Peshawar '
PS 1o Sccretary Auqaf, Hajj, Religious & Mmonly Affairs Ddpartment
-~ Peshawar .

Olficials concerned.
Personal Filc.
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- (QOVERNMENT OF N.W.F.P.
" AUDAF,/HAJJ, RELIGIOUS AND'
MINORITY AFFAIRS DEPARTMENT.
e T Dated Fes’}awar the 4_,-.06.200,7./ Z%
CFICE ORDE ‘ R EE R "
0!‘_1;;1(..:--2-‘—21:_& R, IO R, o; . o e v S - = . iy - -
'NQ.SO{AUQ‘”AF)'I-53/205-‘0()/Vol.l\/.. In, eXercise .ogl‘;;hc l"os\;ct"s'conl}:,rrcu.l upon e
d R N - . ‘ ; . . . - '
under Rule 4 of the West Pakistan Auqaf Dcparuy{:nl (Imam/Khateeb) Service Rules
_' -_19,6‘8,: the, provisional services of following Imams,District/Tehsil Khatecbs are hercby
" extended for appointnient  of regular Iltl;tsrls/l(l_m‘f(cclws whichever - is carlier on the
existing lc:‘np§ and conditions.
S$.No. [ Name of Khateeb Period from o
' I | Maulana Fathul Bari -28-02-2007 127-08-2007
: Tehsil Khateeb Booni, Chitral : .
2 Maulana Khalil-ur-Rahman 10-6-2007 9-12-2007
{ Khateeb, Masl:j-id, Chugallia '
D.I.Khan. .
3 Maulana Abdul Hai, District 17-4-2007 { 16-10-2007
\rg- Khteeb, Batagram T — -
4 | Maulana Abdul Ghafar Imam, 12-4-2007 11-10-2007
Auqaf Complex, Shami Road, 1 :
Peshawar. b e e
‘/4%4:/
SECRETARY/CHIEF
'ADMINISTRATOR AUQAL:
' ’ PTO
Copy forwaeded to: -
L v 1. Administrator Auqgaf, NWFP Peshawar w/r to his letter No. 1354
© dated 23.05.2007,
Y 2. Director Local Fund Audit, NWFP, Pe¢shawar, : _
\ ' 3. . P.S. to Secretary, Augal, _l~lajj, Religious & Minority. Alliirs Dcpair(mcnl.
/. /
(JAVED AKHTAR)

SECTION OFFICER (AUQAF-1)

VN
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(; Endst:NO, 12/40 [ ('dated: QJQ 06’—-0;2

cOpy forwardod to thet-

1

OFFILE OITHE : ‘
ADMINISTRATOR AlOAF NWFP PPSHAWAR.

1. Dy.Adminiaerator Auqaf, NHFP, Peshawar.

2. Accounts orfimer. Auqnf Department NWFPI. Peohawar
for 1nformation.

3n.ﬁﬁmn&ser ﬂuqnf oncern*d.

//»k, Official concerned.

RN

5. Persohal File.

K“ﬁinistrator Auqaf,
NWFP, Pcshpwnx‘.

L oY 4

-~ - en - - -y e



~.J ‘
- OFFICE OF THE
NS S ADMINISTRATQR AUQAF
‘ . » KHYBER PAKHTUNKHWA
o g’ ‘ X
A _NNéf e PESHAWAR
Phone: 2042428 Fas 200842
w_{8§5-9> /WE.
Dult'd;&\ - }.—.—. 20144
- OFFICE-ORDER
|
h compliance of the ill)])!‘(_i\fi_lt,_,,U].;L}lﬁt_.cuuxpuhwm&hmﬁi&..upméqw«iv_y:sl=~<§t'-!h-;:
[ollowing fixed pay staff of Masajid are hereby terminated with. effect from the date mentioned
. ' ' ) ——
against each. o . W :
e e e e ——e — e I.L__ .
‘ A S Dateof : ) e
S.No Name - $esiguation I Present place of duty :
: ’ Lxpiny o S W
. Qarvi ljaz Ahiad. Khadim 30.06.2014 + Masjid: Scthi lbal Namakmanddi.
N T - Peshawar
20 Wakil Khan, ixhadin 30.06.2014 Masjid Qasin Ali Khan, Peshawa
- :..' . vawats . — - . — o - s .._-:-..-. St e—— ' .
3. Molvi , lmam 0062014 Masjid. I\.uam blmll )!sm i\lm.ml
\lmh.uuddm - Peshaw ar
i M"'"""""'d T 30.00.2014 Musiitlrl\'lolmhul Khan, Peshawar
\ I uv\"thﬂuushl o S _ .
) . s ¢ ) !
S Mm"‘m" ’\,f}?_"‘ , I')'.S'Al".. -.:JJJ)NJLLH' 36 -—-—-——'*—'l:h'mr3'$’m"§hn¢t:l:h'Bulﬁiam"““ R B
\. ll U ‘. . Iy .:4. r o .. 3 " oae y
6. .'.'u iz . Khandnn SUL06.20 14 MasjickGung Ali Khan, Peshawar
Lalha Qureshi ” ’ .
oo | iz Mushtag e L 3006000 | Masiid Shah Hugsiin Sacrazi.
Mussain, 1 ' DL Kb
- . 1 .
8 I-\f‘-‘""m.m.md ‘ Khundinn 30,06.201-4 Masjid Gy Fagir Wali, Peshawar
Vousal Shal : S : - .
Y. Aj{)ﬁ.li Al Cirowhidar 30.00.201- Auq:tﬁi'l:v;t Dalamk Peshawar
10 ¢ Relunat Ullah Khadim - | 30.06.2004 | Masiid Piple Wi Qis """“'"”_
S ) A . . : . Peshawar
o Lal Zaman Khadim | 30.06.20 1A Mm.yd ‘Quwatu! Islmf'f»l.ud.m
12| Abdul Majid i 30.06.2014 | Masjid Chowk Bazar Haripur
wd S T S Uliah whhendin :;g.,';E().l'(i.?l)I':l .-M_;.s;i,;_ Sahzi 1oaea. By
L Abdus Samad mam 30.06.201d4 I:\'Iasjid Qisaban. Bammu
) N ) ,
: = | Syed Hidavat . i e Masjid Bahadar Shah Baba, Kby ber
. LIHah. khadin 30.06.2014 Baza, I’cz»lnm_a{ (
. i : i : p
10, | Asghar Khan K lidtin 30.00.201.1 Wag! Pluot Surki Gate, Peshawar
. - ~ Shaikh Shalibuaz Badsifrabbi |
sl * M N 1cdar y Y N
P71 Sait Ultal Ko Uliow Lulfn 30.06.2014 Nowehicr !
e Mol Raham _ - ,, . Masjid Haji Muhampiad Amin
18, Shor - Khadin | 30,06.20 I Sethi Peshiwar

7.0

b oAge—ge
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t
BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Appeal No. 987 of 2019

Mulana Abdul Hayee s/o Abdul Ghaffar resident of Khandar Shareff Abbad Kuzabanda Tehsil
& District Battagram ............c.cccocieiiininiinn Petitioner

Versus

Govt: of Khyber Pakhtunkhwa Secretary Auqaf/ Chief Administrator Auqaf, Hajj, Religious
Affairs Peshawar & other Respondents

!
Para wise comments on behalf of respondent No. 3 (Deputy Commxssmner Battagram)

are submu:ted in above title write petition

PRELIMINARY OBJECTION
I Petitioner has got no locus standi
1. Petitioner has not come with clear hand to this court.

111 EPvztitioner has no connection/ relation with respondent No. 3 office.
IV.  Respondent No. 3 is neither necessary party nor proper party in this appeal. so

kindly omit
PARA WISE COMMENTS
1. It is submitted that the appointment, work and functions of District Khateeb are

regulated by Augaf Department, Deputy Commissioner Ofﬁce Battagram has
nothing to do with such appointment.

2. It is submitted that it relates to Auqaf Department. They are in a better position to
explain &reply.

3. It is submitted that it relates to Auqgaf Department They are in a better position to
explain & reply

4. It is submitted that it relates to Aucaf Department. They are in a better posmon to
explain & reply

5. {t is submitted that it relates to Auqaf Department. They are in a better position to
explain & reply

6. It is submitted that it relate to Augaf Department. They are in a better position to
explain & reply



a.

=

7. It is submitted that it relates to Augaf Department. They are in a better position to
gxplain & reply :
8. It is submitted that it relates to Augaf Department. They are in a better position to
explain & reply
9. It is submitted that it relates to Auqaf Department. They are in better a position to
explain & reply a
GROUNDS

‘ }
Respondent No. 3 is incorrect neither Appointing Authority, supervisor of petitioner

nor the reporting Officer

Incorrect. Hence denied. Not related to DC Office Battagram
Incorrect. Hence denied. Not related :tol_DC Office Battagram
Incorrect. Hence denied. Not related to DC Office Battagram
Incorrect. Hence denied. Not related to DC Office Battagram
Incorrect. Hence denied. Not related to DC Office Battagram
Incdrrect. Hence denied. Not related to DC Office Battagram
Incorrect. Hence denied. Not related to DC Office Battagram
Incorrect. Hence denied. Not related to DC Office Battagram.

Therefore it is submitted that instant service appeal may kindly be dismissed.




DEPUTY COMMISSIONER BATTAGRAM

(Khyber Pakhtunkhwa)
ap.baragram@eamil.com 0997-310136 0997310051
No. - ' /AG/ Dated:
AUTHORITY LETTER

Mr. Jamil Hussain Shah Superintendent BPS-17 of this office is authorized to attend the

: Honorable Court of Khyber Pakhtunkhwa Service Tribunal Peshawar in the case titled © Mulana

Abdul Hayee (Ex-District Khateeb) VS Through Secretary Augaf Khyber Pakhtunkhwa
on behalf of Deputy Commissioner Battagram respondent No.3 on 20-11-2019 and defend the

same tﬂl the decision of the case:

i



mailto:aD.batagram@gamil.com
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N .4 BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
2 SERVICE TRIBUNAL, PESHAWAR

In Re: Service Appeal No. 987\2019

Maulana Abdul Hayee
Versus

Govt. of Khyber Pakhtunkhwa through Secretary Auqaf

INDEX
S.No. | Description of Documents Annexure |Pages
1. Written reply 1-4
2. Copy of appointment Order A 5
3. | Copy of Officer Order B 6
1 4. Copy of the Order dated |C 7
'21.04.2010
S. Copy of the Departmental |D 8
Appeal
6. Copy of the report of the |E 9
Administrator Auqaf : '
7. Letter dated 12.07.2012 F 10
8. :

Respondents No. 1,2 & 5
Through

. Nasir Mahmood Advocate,
Supreme Court of Pakistan
13-D Haroon Mansion
Peshawar.

\

LR 4
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR |

In Re: Service Appeal No. 987\2019

Maulana Abdui Hayee
Versus

Govt. of Khyber Pakhtunkhwa through Secretary

]

| Augaf

'WRITTEN REPLY ON BEHALF OF RESPONDENT NO 1,2 & 5

Respectfully Sheweth:
Prehmmary Objectlons -

That the Appellant has got no caust of action to file the
present appeal.

That this Hon’ble Tribunal with due respect has not-

jurisdiction to entertain and adjudicate the present Appeal,

because the Appellant was an employee of statutory body

and was not a Civil:Servant. In accordance of the Section 3

o the Wagf Property Ordinance, 1979, the Chief

Administrator Auqgaf shall be corporation role by the name

of Ch1ef Administrative of Auqgaf KP and shall have perpetual

succession and an Official Seal and may sue and be sued in

his corporate name.

That Appellant is stopped by his own conduct to file the
instant Appeal. | ’

That the appeal is bad in its present shape and is not

maintainable in its present form.

[ | NG



v That Appeal is false, fr1volous and vexatious and is liable to be

dismissed with special compensatory costs.

/ F. That the Appeal is barred by law and is liable to be dismissed,

moreover the Appeal does not disclose any cause of action.
G.That Appéal invhand 1s false, baseless, frivolous, malafide and
vexatious, hence Appeal is liable to be dismissed and the

Respondents are entitled for special-compensétory cost.

H.That the instant Appeal is badly time barred.

ON FACTS:

1.In reply to Para 1 it is submitted that the Appellant was
| appointed as dlStrlCt Khateeb on provisional basis for the
period of 4 months v1de order dated 29.07.1999 which order

was extended from time to time. (Copy of Appointment Order

is attached as annexure A)

2. Para No 2 needs no reply.

3. In reply to para No 3 it is submitted that the service of the
Appellant were r.egularized,‘ however he was not entitled to

pension gratuity etc and other such benefit.

- : .
4. In Reply to' Para 4 it is submitted that vide office order dated

02.02.2010 the Appéllaht_was relived from duty with effect

from 16.12.2009 on attaining the age of superannuation

without any gratuity / pensionary benefits as pﬁe terms
e e o,

e b

and COIldlthIlS of the Not1ﬁcat1on dated 009. O% (Copy of

P e

office order is attached as annexure B)



o . 2

5. Para No 5 is wrong and incorrect. ‘ ‘

|

6. Para IJ\Io 6 is wrong and incorrect, the salaries of the Appellant

have been paid to h1m however he was not entitled to rest of

the beneﬁts as per the Terms and conditions of the Notification
dated" 09.07.2007.

7.In reply to para 7, it is submitted that after retirement of the
Appellant he was re- appointed on fixed pay vide order dated
21.04;‘.2010, which order was extended from time to time.

(CopyJ ‘of the Order dated 21.04.2010 is attached as
annexure C)

|
o : '
8. Para No 8'is wrong and incorrect, the present Respondent has
not Ii;eceived any departmental appeal of the Appellant,
hovve\‘zerj the Appellant has previously moved departmental

| . :
appeal on 15.04.2012 for doing the needful which was duly
|

respopded to the Appellant by stating that there is no liability
| - : .
of thejz Appellant against the present Respondents. (Copy of

"the Dfepartmental Appeal is annexure D, Copy of the report
|

of the Admxmstrator Auqaf is annexure E and letter dated

12, 071' 2012 is annexure F)

|

9.1n re;")ly to Para No 9, it is submitted that with due respect this

Hon’ble Tribunal has no jurisdiction to entertain and

|
adjudicate the present Appeal.




(‘)g GROUNDS:

Reply to Ground A to I:

All the grounds agitated in the appeal are wrong and incorrect,
the Respondenti's had acted in accordance with law and no rights of
the Appellant have been inffinged by the present Respondents. At
the relevant time the. Appéllént Was properly informed that he has
no liability against the present Respondents. It is further submitted
that the salariéé of | the Appellant have been paid to him, the
Appellant is not the Civil S’erva'nt.therefore this Hon’ble Tribunal
has no jurisdiction to entertain the instant appeal, the Appellant
has not been discriminated. Efficacious remedy ‘available to the
Appellant, the preéent Respondents may be allowed to argue further
ground agitated by the Appellént.

It is, therefore, most humbly prayed that on
acceptance of the instant Written Reply, the Appeal of the
Appellant may kindly be dismissed.

Respondén ' Respondent N

Secretary Aupf, Administrator Auqaf
Hajj & Religious Affairs

Respond S ,
Secretary \¥inanhce

AFFIDAVIT.

It is stated that the corntents of the instant Written Reply
are true and correct to the best of my knowledge and belief and
nothing has been kept concealed from this Hon'’ble Court.

DEPONENTS




Bo._ /  [hwqag,
Dated _&_j .z /IMQ :

Chiar %miéﬁxﬁtaﬁ@r'&aqaf ‘e Isteor He.14444/n0q-5/151
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|  Be will de governed umagy the provisien of wege
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1968, | |

. —_—

Adminietrator &ﬁq&t,
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- necessary agtion,
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5)- Parsomal Pile. |
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OFFICE'ORDER,
=222k URDER,

retire/relieve Ma, it
16.12.2009 (A N

Gratuity/ Pensionery .

No.SO(Auqaf)1-153, 2

=i 3

AR ) VTSR
A AR R YR

Endst:of even No. &
===roleven No. &

B Fol

Copy forwardgu’ v
1. Dirc
- \2: Adl

datu

NO.SO(AUQAF-1)1 - 33

3. PS.to Secretary, nefr
4. Maulana Abdy] Hlta_i

piat

v o . \

AN

GOVERNMENT OF L W.E.P,
AUQAF. HAJJ, RELIGIOUS AND
NOE ¢ AFFAIRS DE‘PARTMENT.

| [ ed P ‘,.‘,ar the 02'02'%010'/53(70 ,__3

29, 1 C :pétc- Authority hag been pleased tq

bdul | [ frict teeb Bate. un with etfect trom
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! Ve o .GOVERNMENTOF NWFp /

AUQAF, HA1J, RELIGIOUS AND
= MINORITY AFFATGG DEPARTMENT.

- D- 1 Peshawar the: 21.04.2010

.f,//f-'l/-"/ 7
AL EROLS307008 e o tent Authoritv/ Chief Adriinistrator

 mam/ Khateeb) se

4l Ex-Khateeb B

wikei, T eP under Rule-4 AUY;
pleased t> -~ypoint Maula Abd

Whzliaah

rvice Rules 1968, is
attagram as “District
/- (Rupees Four Thousand Only) per

4 of six months til| the appointment of
by the Department.

» On fixed pay  Rs. -
month on nrovisional b aar
regular Khateeb (whiche s ear

Sd/-
SECRETARY/

CH. ’\DMINISTRATOR AUQAF.

ndst: of even
T

I - Pe hawar,
O Pashi
Lot
n mno- s Deptt,
oA . * 18"
o

“UQAF)
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4l ADMINISTRATOR KUoar i
Khyber Palthtunkiwa, Pesie
- Eidgah Charsadda Roag Peshawar i

i

Phone: 2043428 Fax: 2043427

. No_foF ;7)_'____.__/ M AQqa’f,‘ - Dated Peshawar the 24~ t‘-’:~‘i7~_'-2()_.'12.~“

To ' . /

Tlie Secretary / Chief Adrﬁinistralor Augaf,
Khyber Pakhtunkhwa, Peshawar,

SUBJECT: -APPLICATION R.EGA:RDING_SERVICE.FLJNﬁD -

Kindly refer to your office-letter No, SO(Auqgaf-l) 1-153/ 2012 /Vol:18 1744
45, dated 14.05.2012; : . - -

appointed as District Kﬁal'eel.;,, Batagram in
f 4 months ang regular scale BPS-1g was

total service is only three years.

The then Secretary Augaf, Hajj, Religious and Minority Affairs, Khyber
Pakhtunkhwa has reappointed him on fixed pay of Rs. 4000/- per.month as District
Khateeb, Batagram (copy enclosed). It js to mention here that there is no butstanding
liabilities of Mo'ﬁlana A:bdul Hai against the Department in the shap \si
| Claim etc. |

AL ST

Administrator Auqaf,
Khyber Pakhtunkhwa,
Peshawar . - AT



SN\

%l ADMINISTRATOR AUQAE 779
[&i’ Khyber p2,

khtunkhwa, Peshaway
. Eldgah Charsadda Road Peshawar . ;g":
\ A Phone: 2043425 Fax 2043427 P
f . __)__ ? IL //WE /Auqaf Dated Peshawar the/a [ 7/2
/ i
1oulana Abdul Hai, , %
+onorary Distnct Khateeb :
mtu: .
DN PF \A {ON REGARDING SERVICE FUND
i \ , ,
\I .
[ ST i nyou that you have no liability in the sha
( rows stth- g . n

pe of service fung /
epartment as per your appomtment order

T
|

i
|

l
| .
\ Admmlstrator A
)/ hyber Pakhtunkhwa,]ﬂ j 7
Peshawar
l
]
\
|
'\
. ;\



GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

NO.SO(LIT-I)/FD/2-1989/2019.
Dated Peshawar the, 04/03/2020.

To

The Secretary to Govt. of Khyber Pakhtunkhwa,
Auqaf, Hajj Religious & Minority Affairs,
Department.

Subject: _ PREPARATI OF INT PARA WISE COMMENT IN
- .SER -APPEAL NO 2019 T1 D “MAULANA ABDUL

YEE X-DISTRI KHATEEB ATTAGRAM S

P

SN

§E§;RETARYZCHIEF ADMINISTRATOR AUQAF AND

'OTHES,
Dear Sir,

_ I am directed to refer to your letter No. SO(Auqaf)fi 48/court
cases/2019/ 1691-92 dated 02 03.2020 on the subject noted above and to return
' herewith Joint Para\mse Comments (in original) duly signed by Sectetary to Govt: of
Khyber Pakhtunkhwa Finance Department, for further necessary action at your end

please.

Priority is requested being court matter.

Yours faithfully
Encl: As Above,

(\%

SECTION OFFICER (LIT-II).
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& u IN THE PESHAWAR RIGH COURT PESHAWAR
S fj%’ 7

WRIT PETITION No

“"".\3 s B

)
- / \\Jﬂ
e ’}9 if ~ Amir Zeb
\/ \J) Widowez of As1ya Shaﬁ
R/o Fazal Ganj; Siace Mandi,
F‘JJ Risalpur, District Nowshera............. ..........)

T AVe'rsus

X o SN ﬂ~1.-.' T_.eDnstnct Account Ofﬂcer,
| _ Dlstnct Nowshera

‘The Accountant General , -
Chyber Pakhtunkhwa, Peshawar : L.

3. vThe District Education Ofﬁcer (Female)
.District Nowshera

4, The Drrector

_' Elementary & Secondary Educatron Department
Khyber Pa_khtunkhwa, Peshaw_ar. ;

5. The Secretary,
- . Govt: of Khyber Pakhtunkhwa .
o Elementary & Secondary Educatlon Department'

- / - -Peshawar A ' o
e 6. The Secretary, -7
"~ Govt: of Khyber Pakhtunkhwa,

- " Finance Department, Peshawar...............oue. ... Respondents

| 'WRIT PETITION UNDER ARTICLE 199  OF THE
(] CONSTITUTI oF /
b oAy STITUTION 'OF - THE ISLAMIC RFPU%F /
PAKISTAN 1973 A S
| Mo A JpER
ReSpect;fully Sheweth, = T [ pekhaiar High Court

i he TR \P3394P2016-GROUNDS
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" INTHE PESHAWAR HIGH COURT. .
. PESHAWAR,
. IJudicia] Department].

ert Petmon No. 3394-P/2016

Date of hearmg 22, 06 2017

Petitioner(s):-~ Amir Zeb Wldower of Mist. 4

ROOH—UL-AMIN KHAN J Through ﬂ’llS Common =

. Judgment, we, propose to demde the followmg
‘Constltunonal Petmons ﬁled under Artlcle 199 of the .
COI’IStltllthH of Is!amlc Republlc of Paklstan 1973 )
(the bonstltutlon), as 1dentlca! questlons of law and facts -
" are involved therein and the writ sought by the petitioners

is also one and the same.

1 '_ ‘Writ Petition No.3394-P/2016

(Amir Zeb Vs District Account Offi ccfs Nowshera
_ . ete)
L2 Writ Pentlon No.2867-P/2016 -

Mst. Akhtar Bibi Vs Dlsmct Education Ofﬁcer (M)
. Kohat etc). . ‘
3. Writ Petition No. 3143—P/2014
"(Muhammad Shah Zaib etc Vs Govt of Khyber .
Pakhtunkhwa through Chief Secretary and others)

A / a) Writ Petition No.2872-P/2014. . -
é o Hakeem Khan throngh LRs Vs Govt of KPK

through Sectary Elementary & Secondary
Education, Peshawar etc)

5. Writ Petition No.1339-P/2014.

A (Mst. Rani Vs Sub-Division Educatlon.lOff'cer etc)
6. °  Writ Petition No.55-P/2015 N :

(Mst.” Bibi Bilqees Vs-Govt of KPK
‘Secretary Finance, Peshawar)

. WP3394P2016-Judgements



“ 2 Amir Zeb pettttoner in W P, No:3394 P/2016 is the
| _wrdower of Mst. Asnya Shaﬁ (late) His gnevance is thatl
. on2'8.02.2003, hrs.wrfe was- initially_appointed as PTC on
contract " basis and later on, by v1rtue of Khyber
.Pakhtunkhwa C1v1l Servants (Amendment) Act, 2005 her
servrce was regulanzed On~ 31.07 2015 “during her
“servrce she met her natural death therefore he bemg her
.'w1dower/LR applled for payment of her all admtssrble'
retlrement benefits,  in pursuance ' whereof leave
| encashment GP fund and other admrssnble funds were paid
to htm by the respondents but hlS pensxon clatm w.as'
refused by the respondents on the ground of - lack of |
: prescrtbed length of her regular servrce excludmg the
- period of her servrce on contract, hence thls petttzon
3.- 3 Mst Akhtar Brbr the petmoner in Wrrt Petltron
. No 2867 P/2016 is: the wrdow of (late) Lal Drn Class V.
e_m_ployee. She ~has averred m her- writ petition that her late
h'usband' was mrtlally appomted as Chowkldar on
"0] IO 1995 on eontract basrs however later on, h;s servrce )
V'was regulartzed vrde N0t1ﬁcauon No BOl 1 22/2007 08‘
. dated 05, 08 2008 On 15.05. 2010 the deceased died
durmg hlS servrce s0 she applred for her pensron but the " .
same was refubed to her on the ground that the-regular |

Vservrce of the" deceased employee was less than the

- prescribed length of regular service, hence ‘this petmon

ER
a r‘l'lqgh cwur

- WP3394P2016-Judgements
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4. Muhammad Shah Zaib- arid Muhammad Afnan |
Alam -are the LRs of - deceased Fatghar Alam. Therr’
grrevance is that their deceased father was appomted as -
Chowktdar_ on 1-3.01.1998 n Mother_,Child Health _Centre |
- Tank, who, tat:'e‘r o"n, during his sen{i'ce was murdered, 'fora,-

C o N which FIR Was registered against the ‘accused Petitioners

apphed for retirement of the deceased. Vrde nottﬁcatlon '

~ dated 31.12. 2013 the deceased was retrred from service on

| account of his death w.e. f 21 10 2013 The famlly pension |

. of the deceased was prepared and processed however the
same was refused to the petltloners hence this petltlon

| @ Petmoners in Wnt Petmon No. 2872 P/2014 are.'_ a

the LRs of deceased Hakeem Khan Class-lV emp[oyee . |

who died du__rmg pende‘ney‘ of the instant writ 'petition

Grlevance of the petltroners is that thelr predecessor was -

appomted as Chowktdar on ﬁxed pay in Educatlon
. Department on 24.04.1993. Vide order dated 29..01.2008,
‘ service of the deceased a]ongwith' his counterparts was
regularlzed by vrrtue of . Khyber Pakhtunkhwa C1v1]
uServants (Amendment) Act, 2013 w.e.f 30 06 2001 On
| _ attaining the age of superannuatron the deceased got

\

' retlred on31.12 2012 50 petmoner apphed for grant of hlS

7/
‘; T pens:on but the same was refused hence, thrs petmon
0 N

4"6. | »Mst-._' -Rani, pettt:oner in ert .- Petition
No 1339- P/4014 is the w1dow of Syed Imt1a7 Ah Shahv

(late) Class-IV employee "She has averred in her writ




T e -

. their respective Para-'wise comments, wherein the'y have

4

petmon that on 15.01. 1996 her late husband ‘'was appomted'

| as Chowkndar in_ the respondents department on adhoc
.basrs/ﬁxed pay, whose semce was, later on regularrzed on

30. 07 2008 Durmg hlS serv1ce the deceased met his "

natural death on-15.01 2012 hence the petmoner applied

- for her pensronary beneﬁts but the same was reﬁJsed on

) the ground that though servrce of the . deceased was

regulanzed but wrthout pensron gratuxty, hence this

" petition. o

7. Mst Bibi Bilqees; petitioner in Writ Petition

No.55- P/2015 is. the widow of Salf ur Rehman deceased

Her grlevance is that her deceased husband was initially

) appomted as Chowkldar on 09.07. 1995 in Pubhc Health'

Department Nowshera on contract basrs however hlSl

' 'seryrce was regularized on 01.0,7.2008. The deceased died
| during his service. on 05.05.2012, _so when. petiticnern
-applied fcr his pensionar'y beneﬁts, the same was refused

. to her on the ground that the deceased was lacking the

N
prescrlbed length.of regular servuce%hence this petmon

8. Respondents in the above wrrt petitions have filed

3

admitted the fact that the 'pensions have been refused to the :

petitioners/LRs of the deceased employees because they'
, were lacking the prescrlbed length of thelr regular service,
whereas perlod of adhoc or contract service cannot be. -

 counted. towards regular service for the purpose of pensron

- WP3394P2016-Judgements <
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.The learned Addl. A. G. also questroned the mamtamabrlrty of :
_the writ petrtrons on the ground that section 19 (2) of the ‘

thyber Pakhtunkhwa C1v1l Servant Acts deal wrth right of .‘ :
' pension of deceased c:vrl servant whrch squarely falls in

- Chapter-II, pertammg to terms and condrtrons of service, ‘

f

'therefore jurisdiction of this Court under Artrcle 212 of ‘the .

‘Constltutron is barred

9. Havmg heard the arguments of learned counsel for

L2

‘ the parties, record deprcts that undrsputed]y the deceased‘

e

,employees were the Crvrl- Servants ‘and 1nstant writ

petmons have been filed by thelr LRs qua thelr pensrons

Smce the controversy pertams to pensron of the deceased

¥

ﬁemployees which accordmg to the contention of -worthy ,
Law Ofﬁcer is. one of the terms and condmons of a crvrl

' -servant under sectlon 19 (2) of the' Civil Servants Act,

1973, hence, before determmmg the ehglbllrty of the

deceased employees to the. pensron or otherwrse we,
‘ ,would like to 1" rst meet the legal questlon qua ,
. marntamabrlnty of the mstant writ petltrons on the ground

‘of lack of _]llrlSd]CllOIl of this Court under Artrcle 212 of 3

the Constitution. To answer the questlon, it-would be

v advantageous to have a.look over the definition of “Civil

u’/

Servant” as contemplated under section 2(b) of Khyb‘er-

Pakhtunkhwa C‘rvrl Servants Acts, 1973 and sectron 2 (a)

of Khyber Pakhtunkhwa Servrce ‘Tribupal Act ]974 For .

the sake of convemence and ready reference defi nition

. WP3394P2016-Judgements”
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~ given in both the Statute are 'réprod_uced below one after |

the oth‘er

“2(b) “cnwl servant" heans a person who is a member
of a civil service of the Province, or who holds a civil
post in connectién w1th the affairs of the Provmcc but
“does ot include--- ‘
“ (i) A person who is on deputatmn to the Province from the’

~ Federation of any other Province or other authority; :

(i) A person who is employed on contract or on work charged
basis, or who is paid from contingencies; or

(iii) A person who-is a “worker” or “workmantas deﬂned in the
Factories Act, 1934 (Act XXV of. 1934), oi' the Workman s .
Compensauon Act 1923 (Act Vii ofl923)”' R

“8.2(a) “Cwnl Servant” means a person who is or_has
been_a civil servant within the meaning of the Khyber -
Pakhtunkhwa Civil  Servants Act, 1973  (Khyber
Pakhtunkhwa Act No.XVIit of 1973), but does not include
a civil servant covered by the Khyber Pakhtunkhwa
Subordmate Judiciary Service Tnbunai Act, I99I,]

As per the definitions of a “cm! servant” given in the two
Statutes 'referrc_:d to ebove,‘the petitioners neither holding
- any civil post-ioconnection‘with the affairs of the Province - |
| nor have been rcmamed as cml servants, thus do not fall
W1thm the def‘ l’llthI‘l of “cml servant”
10. Though sectlon 19(2) of the Khyber Pakhtunkhwa :-
C1v1l Servants Acts, 1972 in the event of death of a c1v1l -
servant whether before or. after retirement conferred a
rlght of pensnon on hrs/her famlly who shall be entltled to
- receive such pensnon or gratorty or both as prescrnbed by
Rules. It is also undeniable fact that pcnsion and grat'uity .
N fall within the ambit of terms and condmons of a ClVll |
“/ / servant, but a legal questlon would arrse as to whether the . = |
& 3 legal helrs i.e. family of a deceased civil servant would be

competent to agxtate hls/her/thenr grlevance regardmg

pension before the Servrce Trlbunal partlcularly, when

WP3394P?01 6-JUdgements'
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 helshelthey do ot fall within the definition of Civil
Servant. The Service Tribunals have been constituted
under Atticle ’712 of the Constltuuon for dealmg wnh the -

| Agrlevances of cnvnl servants and not for thexr !egal helrs
The question regardmg ﬁllng appeal by the legal helrs of
deceased’s c1v1] servant and’ Jlll'lSdlC[lOIl of Serv1ce

d‘rlbunal cropped up before the Hon’ble Supreme Court in

.’ case tltled “Muhammad Nawaz Speclal Secrctary

. 'vCabmet Dlvnswn through his Legal Helus Vs Mlmstry
of Fmance Government of Paklstan through its:':
Secretary Islamabad” (1991 SCMR 1192), whlch was

sel at naught in lhe followmg words -

“A ‘civil servant’ has been deﬁned in secllon
2(b) of the Civil Servants Act, 1973. A right
of appeal under the Service Tribunals Adt,
1973 has been given to a civil servant
aggrieved by any final order whether original
or appellate made by a departmental authority
in respect of any of the terms and condmons
of his serve. The appellants admittedly are the
- legal heirs. of the deceased civil servant and ‘
there' being no provision in the service -
Tribunals Act of 1973 to provide any remedy
to the successors- m-mterest ‘of a civil servant,
the learned Tnbunal in our view, was correct -
in holding that the appeal before it stood
abated and the same is hereby mamtalned” :

In case titled “Rakhshinda Habib -Vs chcration of Pakistan :
and others” (2014 PLC (C S) 247), one Hablb ur. Rehman '
'  Director General in Mnmstry of Forengn Affalrs, aggneved by
l}a/ _ hls supersessnon' fi ]ed appeal before the worthy Serwce '
' Trlbunal but unfortunately, during pendency of appeal he died,

therefore his appeal beforc the I‘ederal Serwce Tnbunal

Is]amabad was abated Rakhshmda Habib, the w1dow of

WP3394P2016-Judgements




s
-decea.sed then- filed .constitutionhpetition'No_.1021 -of 2010
before the Islamabad High Court' but. the same was dismissed
_ vide Judgment dated 13.06.2013, against. whtch she preferred

" aforesaid appea! before the Hon’ble Supreme Court which was

allowed and ll was held by the worthy apex court thal - -‘ |

“That civil servant could not be promoted after his
death however pensuonary benefits of promotion .
| could -be extended to the “legal heirs of the,

deceased employees” ~
1. Going through the law on the subject and de'rivinjgj
‘wisdom fro'm the principles laid doWn by the Honhle apex -
- Court in the Judgments (supra) we are ﬁrm In our view.
. that pet:ttoners/legal helrs of the deceased emp]oyees haveﬁ
locus standl to ﬁle these petltlons because the pensnonary ~
_'beneﬁts are mherttab!e which under seetton 19 (2) of the. |
- Khyber Pakhtunkhwa ClVll Servant Act on the demlse of a | §
civil servants, devolves upon the legal helrs The |
| petlttoners asv stated earlier, bemg LRs of the deceased
* o civil servants do not fall within the deﬁmtron of “Civil |
-Servant” and they havmg no. remedy under sectton 4 of
'the Servrce Trtbunal Act to ﬁle appeal before the Servrce.
Trtb,unal the vbar under Article 212 of the Constitution is
not attracted to ‘the wrtt petltlons filed by them and th:s
Coun under Arttcle 199 of the Constltutron is vested wrth‘ '

_the Jurrsdlctton to entertain thelr pet;ttons Resultantly, the

objectton regardmg non-mamtamabiltty of the petitions

" stands rejected.

WP3394P2016-Judgements
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12, Adverting to qUestio'n of entitlement of the

. - deceased employees to the pension, we, would like to

. reproduce the relevant rules of the West Paktstan ClVll

- Services Penswns Rules 1963 below as these ‘would

advantageous in resolvmg the controversy'- :

“22 Begmmng of service- Subject to
any special rules the service of
- Government servant begins to qualify for
“pension when he takes over charge of the .
post to which he i is first appointed.”,

: Rule23 Temporary and _officiating

.serwce——Temporary ,and ofﬁctatmg

- service shall ‘count- for pension as
" indicated below:-

(1) Government servants borne on temporary
establishment who have rendered more
than five years continuous temporary -
,semce for the purpose of - pensmn or
- gratuity; and

(u) Temporary and officiating serv:ce followed

)

by confirmation : shall also ‘count for. )

- pension or gratuny 3 T e

13, The rules 'ibid-l ~reveal tltat the service of

government servant begms to quallfy for penswn ﬁ-om the ’

very first day of hls/her takmg over the charge, lrrespecttve S

- of the fact whether his/her appomtment and ‘entry in o

service was temporary or .regular. It is also clear from

—

servant shall also be counted forl the ‘purpose of pension and

- g:gutty and by -virtue of sub rule (n) temporary and
T )
/ /ofﬁmatmg serwce followed by confirmation shall be

' counted for penswn and gratulty 1t is undemable fact that

passed by ‘the provmc:al assembly_ _or_1 st July 2005 and

WP3394P2016-Judgements

sub-rule (i) that continuous temporary service of a civil

the NWFP le Servant (Amendment Bili), 2005 ‘'was
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assented byA the"Go-verndr- of the l’royince‘ on '12"i .luly 2005‘ .-
s whereby section 19 was amended and al] the employees of
the Provmcral Govemment selected for appomtment in the . '-

:prescrtbed manner to the post on .or aﬁer ]“ day of July

: 2001 but on- contract basrs were deemed to be appomted.
on regular basrs They were declared Cl\'ll Servants
however, were held dlsentrt]ed for the penswnary beneﬁts
Sectlon 19 of Khyber Pakhtunkhwa Civil Servants Act
51973 was further amended by Khyber Pakhtunkhwa Civil

e Servants (Amendment) Aet 2013. The text of section 19 4)

AN

~ (proviso 1 and-2) are reproduced as'belowu

"Provzded that those who are appomted in the

~ prescribed manner 1o a service or post on or
afier the 1* July, 2001 till 23 July, 2005 on

- contract basis shall be deemed- fo have been
' appomted on regular basis: -

- Provided ﬁzrther that the amount -of

Contributory Provident Fund subscrzbed by

the civil servant shall be transfer red 10 his

General Provident Fund T

. A14. " From bare readmg of section 19 of Amendment,
Act 2005 and 20]3 reSpectrvely, it is mamfest that the
persons sevlected for :appomtment on contract basis shall be - s
deelned -asregUIar elnployee and subsequent]y"were held

- ‘/‘/ entitled for “pensionary-beneﬁts (The \decea'sed empl'oyees" j

5

have completed the prescrtbed length. of service as their

service towards pension shall be counted from the ﬁrst day
,-‘-——*-—'F —
- of thelr appomtment and.not from the date of regulartzatton '

' T

of thetr servrce

—~—

WP3394P2016-Judgements
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15 We. deém it appropria'te ‘to ment‘ion‘ ‘here that

questlon of 1nterpretat10n and true lmport of the term

pensnon was’ rarscd before the august Supreme Court of

Paklstan in case titled “Government of NWFP through

A ~Secretary to Government of NWFP Commumcatlon &

: : Kharp' and others (PLD 1973 Sup_rcme Cou_rt of Pakistan

o '-Pak'istan ‘was pleased to held that the pensionary benefits is"'

y

- servant.

Works Department Peshawar Vs Muhammad Said

514) wherein it \ras hcid.t’hz‘it: | )

“It must now be. taken as well settled that a
" person who enters government service has.
also something 1o look forward .afier his
. retirement o -whal are called retirement.
benefits, grant of pension being - the most
valuable of such benefits, It is equally well
setiled that pension like salary of a civil
© servant'is no longer a bounty but a rzght
acquired afler putting a satisfactory service
Jor the prescribed  minimum - period. A -
Jortiori, it cannot be reduced or refused -
arbitrarily except to the extent and in the
- manner provided in the relevant rules.”

16.° In case titled-_ “Secretary to_*Govt: of the Punjab,

-

=™

“Finance Department VsM Ismail -.:‘;??!‘ayer and 269

others” 2015 PLC (CS) 296, the august Supreme Court of -

‘consideration” of past service. Such rxght to pensnon is
confcrrcd by law and cannot be arbltrarlly abrldged or _

reduced except in accordance w:th such law as 1t is the :

vested nght and ]egltlmate expectatlon of”~ retlred cwnl

b

'WP3394P2016-Judgements
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< L R ‘1'7. .~ For what has been dlSCUSSGd above, we by

e
the petltloners/LRs of the deceased

Announcc_zd: , N - Ty
22.06.2017 : .
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iraj Afridi P.S
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llowmg these writ petmons 1ssue a writ to the reSpondents _

‘ departments to pay penswn of the deceased employees to~
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- PESHA, AR UIG’H COURT,L:BBOTT
- BENCT
Al /v/
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Da/e of/rearmg 13 12.2¢ 18’

Pe/z/m/zc//v (Mst. Hassmz VA ruz) by My
' .Hamayzm [\Jmn Aa’vocat ;

s

Respom/enf/s (Govt;

of KPK & others)
by M’r Yasir Za

hoor /1 bbasz /Is

SISL: AG.
SY ED MUHAMMAD ATTIIS YUER SHAH.J.
Tl

nough 1he mstant petmon undel Article

’99 of tI Consti_tutzon of Islamic

Re ubh’c of Pak;stan 1973 ‘the etmoner
P p

namely ]%"f Hassan 7("1 has;pr_ay’ed as
- under:-

“O/z_ acceptance of t/'ze

:/'ns{ailzt. CWFit permon

/espomle/zfs nay gr ac:oas[y

X 1 CUA _

- fo ?‘t h‘ "i . -

XAMINE b ‘ be dir ecfe(/ 10 pay all

N “"‘“’"‘?
! Poshie i iiiyh Connt :
tAathorlyed Undeg e £x ST

R i an

pension  gpa- /i

nanciqf
- benefis o the
Petitioner/vidpw a

nd ey
other relief which s

, H’onoum/)/e Court- (/eem f 4
and

- proper - ilz - the

cireunistar, ces of case”



2 IB;'ief fzicts of the Case-arevth'at Syéd
. - —_—
I—hsam ud- Dm/husband of pctluonel ‘was

, appomted on the contract baSIS vide oxdel :

.. dated 12. 03 1995 Latelon lus serv1ce°,

wele leoulauzed w.e. f 01. 07 2008. That

duuno hlS service on 29.04. 2016 he d1cd

—_—

" That pet1t1_0r;er’" being legal heir. of
deceased» ‘emp_loyeef Aappli‘ed for - his =~

" A . ‘pensionary benefits etc but she "was .

—

-refused on the ground that regular service - o
of the deceased employee was only 7

years, 9 months and 27 days. Hence, the

\ -instant writ petition. . N

-

3. :-Ai;guménts heard and | 'récord

E a?ailabl@: gone tl;ré'ugh.

;4. ', Withoﬁt gbingvde_ep_ into 'léhgé‘iﬁerité .

“of the éése,.;st1fﬁée 1t fo say 'tliat the is$ue
ix‘1vol§éd in the preseﬁt W1"itl petitibn 'h'és

alrchy bcen dlscusscd and clccxdcd by

, ;. ‘ . o tins Couﬂ In writ pctltlon No 19- 1\/2014 R .
R -~ whichreads as under:- .
“As there is no denial of tlz'é

s ' fact tlmt peimoner was m:/m[ly

-«

appouzte([ on ﬁ,\etl pay (m(l

K]

S sul)sequenﬂy his services were

.
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e

)

. regularized' hence, in view of

the Rule 2 3 of Wesr Pa/astan

' C zwl Serwces Pen.szou Rules
Lo ? 1968 t/:e petztroner is fo be
S . ,
paid. penslonary benef Is from -
~—

flze date B of s ﬁfst

rrppomfment ]t is well sez‘fled

Iaw, whe/z any. employee on"

contract is absorbed into
regular employment, and there A
~ : - —

s no break in his service, then

period on contract employment:

- . - = . : -
has to  be considered  for
- . - .. . Av. - — ] ‘—\\ '

counting length of service of

- _ - " REEE ——
'pensionary : -beneﬁts - ete.
Relt(mce is p.’ace(l on. 20]0

L4

PLC 354, wlrefei(rit is held

that:-

Lot it
Gt o)
yb

gt He T - When an employee  was
bbb T T PR < : . B
regularized, his total lengti of

service, was to be computed

. from the day “he joined the,.

0y . . - . ,. “
service:  that . could e
temporary or otherwise. I ven

——

A pél_‘fO([ of an employee of daily
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s
w‘)‘ Cse 1
aun ndel

| Hon 'ble

”——

wages. would | be

counted for
Y §

t/:e plu pose of compurmg

penszonary benc;f‘ fs”

5. Thelefme Whll

abovc as wcH

e con31der1ng the

as the Juagmcnts passed by

-—

we are not mclmed to I

view, therefore, - whije

/%

] P
>

- under the law) to tI

pcutlon we ducct the res

th:s Court m Wut pCIlI!OHS No. 33

94-

P/7016 551 A/2017 and 103“ A/2017

~—-"

1old a diffezjent ’

'1cc<,ptmg this

pondents to pay -

all the penswnary beneﬁts (aomlssxble

deceased (S H/sam ud—Dm) in

\vnh law by countmg his serv1ce ﬁom the

" date  of Ius

ﬁrst

app

12.03.1995.
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40 TfC NAZARH
o REGIONS DIVISION,
F.. who pert‘ormed gaime.

4 i --TO depﬁve
oertamly amount

DFO Rahim Yar Khan mﬂected
Recovery of Rs: 457000/
2013 w1thoutl holdmg

P 4 On which
o Dmmmsal from service alongwith
present appellant vide. order dated 11 09
mqun'y mto the matter .

g Ttis aettled pnnci
evidence has to be’

appellant

ple of law that for resolvmg cont,
recorded, in that opportun
to be provxded to both the partxes and

) quest:ons "of fact,. ‘they should
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dutxea and were- sxmalarly placed .
penaionary benefits . -

and others of -
similarly placed - ‘

to dma'lmmwtlon ‘be
> ns-Pnnmplei of natural Ju,stxeo

ant had ‘made out case:for gran
pellant and his ‘colleagues
eﬁts and hence
eﬁts ftom date 0

could hot

f then' retxrement :

R ‘cross-examination is

jion. beneﬁt-Lmetati
u pC y"validlty”ln

tinuoua gnevance, hmltation

6 In*vww of what ‘has been dmcuaaed above, w:tho‘

equahty before “law” .
t-of pensionary- benefits=- - |
be depnved of pensxonary‘_' E
be. allowedlextended all pensionary * ..
[Pp 43&44]A,B C&E.

on-Oondonatlon of delay

matters of pay - .and, pension, : .
is not applicable to appeals filed by
[P 44]1

y Syed Na.m H uasam Zazd:, Advocate for Appellant
Mr Waheed Iqbal, Adeate for Respondent-SAFRON ‘

appeal is allowed, jmpugned ord
reinstated in service’ ‘with immediate
the seriousness of the matter, the

authonty for “de novo proceedingy

the menta of the case, 1}
“pgjde ‘and.!the appellant is
" Howéver, keeping in view
remanded to the oompetent

Date of hearlng' 23 9 2015

' isposaliof the’ same strictly in acco:

edded by the competent authonty

accordance with law Intervemng

' Shallalsobed

Syed .
CS/2012, 216, 21

)CS/2015 pertain
,, nts ‘and, as guch,
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ussain Shah,

9t0253,273 276&3271-.03
to one' and the same relief
we would like to ‘disp
thrs _single, judgment bemg reoor

T

or Hussain) was

becruited as Sepoy (levy persor

‘After attaining the ¢

(¥ amtavaorce.
'ed t'rom» service U
: pensionary beneﬁ
i .. at the handa

Kohat Dlvhion Leviea Efflciency & D ’

et Regul 371-A--Retu'ed ﬁ‘om
S :benaﬁt--Dismmiuatlon-Enhtled to-
;.~"-'~.Temporary and oﬁicxatmg
o4 - . “January; 1949, or.W
... pension according to

semce without a

pensionary ‘bené
servioa, ‘who vetired on oF aﬁa’
. servige' thereafter, shall

rules-*In cage levy personnel of Me

‘ 8; In the memo of appeal
petlant took the stance that
tilations, decisions/j udgments
& orders and gtatutory notxﬁcatz
asion” to him- -gnd his other oolleagues,

e o
. i -
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ide order dated 29.06.

Member.-Appeals No - A

46(P)CS/2014, 408& ,
ysought for by the . -
-of all. the appeals - | .’
ded in Appeal No ‘

'me,tha theﬁppellant R
nnel)on01051981 Ry
j-flye years he.got - ’
2007 without ‘extending
felt - aggrieved -of - such

- He, . therefore,

of the retpondents whom
Later on, ~the ai:pellant

he served for long .
approached the

_but -his . appeall '

while narrating thefacts of the ease, RS
thie authority Had jgnored all fules, < -\
of: the. competent Courts; ‘pension oL
ons in connection | with grant of -

He alleged d:scnmmatxon o




e -“and described their attitude: as illegal, - umuetxﬁed an
- . provisions of Cohstriction of Paklstan, 1973, 1t was sub:

b A of Pension Rules. According to the ‘appellant he- being

L ':~pomted out that the General Provxdent Furid end Bé
" Govetnment officials. The appellant made reference to th

X © . -titled Mir ‘Ahmad. Khan vs-Secretary. to Govemment and
. Appeal No. 574/1992). and submitted that as per verdi

Govemment department were entitled to. pensionary bt

‘ - ~gppellant next pomted ‘Gut that the President of Pakistan
o 'pléased to grant pensxonary benefits to the’ employeee of

,' S takmg the stance in their parawise ¢ eomments that. Kurram
" was established in' 1981 but no ‘statutary Tules or regula

o ;.Suﬁ"sequenﬂy, thé ~penstoriary ~irexe

. sppellant had ‘alroady heon retired from service ‘an !

‘;cox;nsel for hoth the partlee and perused the matenal p
'reoord o -

. ‘ Dzvismn Kohit, in exetcige of the administrative powers en

" ini'this behalf; promu!gated the Standing Order dated 04.08

+: ., order was called-the Kohat Division. Levies (Efficiency.and
. ..Order, 1983, It came into force af onge. ‘T'his order was promuij

. 1 .. . -ensure uniformity in the administratiori and working of Levyy
o "Kohat Division Aceordmg to Clause-19 of the Standmg Oriq
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L :.:agamst hun and hlB other oolleaguee at the handa of th .
: the rules. .~

" -appellart . that all-levymen -were: entitled: to pension
"~ under the ; -rules -vide : Circular ‘dated . 04.08.1981""is .
! Comm.\esmner, ‘Kohat Division,’ Kohat as well as under Regiild

ect: from 01,07 2007 in’ wew “of the Kohat 'Division Levies

ant and others ‘then’ the question arises ‘why. he: game’ was not’

. aman UH e
- Governimient & t" wes entitled to pensionsty benatits fied to the levy personnel in connection with pénsxon whxch ‘was-

g -'~'v.':was ‘covered -under” Regulation - No." 371-A: The -appellard
" -had _been déducted  from, the levy. employees' salaries

" the:Hon'ble Stpreme Cotirt of Pakistan: dated 30.11; 19

" Court all those employees who rehdered ten year __B andpensxonary benefits R R

"'/ Levies.who retired prior to the st March, 1972 vide notifs
- 26.08. 1995 - and, . hence, Kurram Levy Force also~-
o same/equal treatment : Pt

‘4, 'The appeal of the appeliant was resusted by the' ’

i nnel

and officiatmg gervice, in case of Government gérvants who
B on or. after .the - 1st January, 1949, or who joined service
Keafter, shall aount for pension accordmg to. the rales. ‘mentioned
« ein So in the light of Regulatxon 871A the appellant and: others
I Govemment servauts aré entitled to the penexonary beneﬁts

- framed ~ by . the Goverament . regardmg ite pension_

12010 proepectiVely

" perbonmel with effect from :226
‘pensionary benefits were  extend ed to the Kurx‘am

e .._jentltledtopension s made: entltled to pensionary ‘benefits why ‘not; the personal of

-5, In.this backéround we heard the argumenta 0

6 The record would show that the ommis

- f’ x el
- .

98 ;'.:the levy men Were held entltled o pension as admissible

'7. The appellant alo gvnth ten others was- retu-ed from servme

ff .
ency .and. D:scxplme) Order, 1983, In case.thé Order dated - - A
¥8.1983, above mentmned was | apphed for. retxrement -of the' s

Igand epemﬁcally pro‘nded m ClausealQ of qhe order. ‘The logtc of - RS
esponiderits that the Commissionet’s order- dated 04.08.1983 was . |
ttracted to'the matter of pension. of thé appellant. and others 8 i
:mplaustble, ‘unjustified and- unconvincing ‘because. if ‘the said AN
br :was applicable.to: the appellan{: and others in’ ‘connection- with oS
% retirement. -why it was not: atbracbed to them vnth regard to- then: ik

-8 We are of the eonmdered \new that there eould not: be pxck '
choose in one and: the game; order.- ‘The- order of 1983, in- our ..
ison, would be apphcable in toto wtnch included penswn to the levy o

9Tk hae ‘been clearly mentnoned i, ZRegulatlon 371-A that-

i ts were extded to Malakand/Dir Levies: personnel who retired = S
to lst March, 1972 vide order of States and Frontier ‘Regions -
on dated 26.03.1995. In case the levy personnel ‘of Malakand/Dir |

R¥ram Levy Force who performed the gam e duties and were similarly |
Mod persons.. To deprive. the ‘appellan and others of the pensionary *
eﬁts would certainly ‘amount  t0" dlscnmmatlon ‘between- the -
Gilarly placed persons. It ‘has been claimed rather dlleged by the .. ..
llant that two- persons ‘of Kurram. ‘Levy Force namely Syed -
ain Shah .and Mr. Jaffar. Husgain_ have: alréady -been granted. -
grion by, the neepbndents. .The respondents have not denied the- ..
R5it of pension to those two. persons. However; the respondents. have. . |-. -
- n unable to- give plausible ezplanation as_to why. the ‘sald two - 'i-
¥ions are'given pensionary: ‘benefits and why. the'. appellant and -
gaers. do not 'I‘hie would also teﬂect dmmminatmn with the appellant

reeg--ateod euﬁmdmherg that pensionary
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- and others at the hands of- the respdndents It been adm cross over ‘to our gide for sabotage. In ‘this view. of. the -
. - the respondents that they have been paying onary b enefiiil
- personnel of Kurram Levy Force since 2010 onward. If the
. benefits to Levy personnel of Kurram Levies have beén: allq
" 2010 why the samé have been refused to the appellant and ¢

- ¢ retired in 2007 i.e. 2/3 years pnorto aanct;xon of pensxonary e 'K'No 215, 219 to 253' 273, 276 & 327 to 336(P)CS/2014 40 &- o
. 'theotherLevaorce.\-. L ' ' _

R -'equehty before law, the appeliant and others have made out :
: C,. for the grant of pensiona:y bemeﬁts 4

L ;voonsidered/treated as mixed questlon of law and fact. In con
e delaur in filing of proceedings depends upon. facts of each .cz

.’D

% under-West- Pakistan-Civil SarioR BE Hiles. Wo

S S

E

i |retirement. To.. grant the: appellant and others; pensionary
' " would not be 80 heavy on the quernment excheqner wh

KH4LmMArmoonv DPG - TrC.46 - -
REGmNstsmN GOVERNMENT OF PAKISTAN, ] [Fedeml Servtce Trzbunal Islamabad] - R

[Federal Sermce Tnbunal Isla:mzbad] . L
Afghanmtan from— where mﬁltrators and mlscreants Very o

¢ allow. this appeal with direction: to respondents to grant - ..
benefits to the appellant and hxs other oolleagues of the o

Keepmg . \new the pnndple of natuxal u 5. There shall be no. order as to costs

6. -Pme.“t’?‘,nﬁ@?dmﬂ;pgly : ST ‘-’. .

12. " As regards the queetion of hmxtat:on, it Appeal allowed
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aént' Jusmm (R) SAm ZARID HUSBAIN, Gmm AND
SYEDMUHAanHmm Mmmnn CoL

MAHMOOD EX-ASSTT. SENIOR POST MASTER UBRG, R

are-several’ judgments of this Tribunal to hoId that in-th
pay and penslon, being continuous’ gneva.nce, the- limitati
applicable to appeals filed by the civil servantd, Reference may;
1995 PLC (CS) 1026,°1966 PLC (CS) 882 and 2006 PLC- (CS)
" view of the aforemenhoned judgments of this Tribunal coup}
‘the judgment of the Hon'ble e-Supreme Court of Pakistan repd

2002 SCMR 947 'we are. “of -the . -opinion - that as LAHQRE GPO--Appellant TR ‘.‘@

! circumstances of the mstqntgase‘the question of limitation o E e T %
irrelevant. It has beeri cbserved by -the Hon’bleSupreme e vereua ST !

. *Pakistari in the judgment reported 2003 “SCMR 318 that' POST-MAS’I‘ER GENERAL CENTRAL PUNJAB CIRCLE Sy

‘ . should ot to create hurdles in thé way of substantial Juati . LAHORE and another--Respondents c e
g ﬁmmmﬁdzygﬁgﬁggfgﬁ ,%I:;f:p ‘Appeal No 1539(R)CS of2013 decided,on. 17 12 2015 '
" completion of ten years ‘service, entitled to the pensmn é&ﬁalﬂ g&; of 19,13)-- _'.g_. ' :

-le servanb--Fa:led to perform legmmate dutxes-Charge of. L
ficienicy - not . charge of - nusconduct—-Palty of .compulsory . -
ement from “govt. ‘service—Question - of~Whether penalty
sed was commensurate to inefficiency attributed—There can be . - B
avil that while ‘deciding an appeal,\ tribunal .is vested with .. i il
s “to. oonfirm ‘get “aside, vary or modify order appealed o
8 -Thus, it. is settIed law that Tnbunal whlle hearing and | -
ling appeal under Service Tribunials”Act, 1973 -has extensive. ,
ers--Acts of s serious misconduct deserve to be vmted with major
ty, but at same timie, facts and circurnstances ofegch caseand - . i
Bite of allegation charge of “inefficiency” ‘or '“misconduct™
ght home to civil servant’ are not to be overlooked-Sentvende or - Tt
. being. mposed g’ oommensur,ate with nature/grawty of .
: ge that lsnot: unreasonable or dxsproport;xonate AP ERR
, " S {Pp47 48&49]A,B&C-”“ Ty

here that Article 25 of the Consti
- “According to this Article an ens are ‘equal before 1
“entitled to equal protection of law. The. case: of ‘the -ap
~others fall under Article 25 of the Constitution who are enti
- treated elike mth thaz of theu- other eolleagues of u .
Levies T :

- 18 Putting a.ll the relevant facts together, we are of
“(that the .appellant and"his oolloagues of the connected appe
not be deprived of the pensionary benefits and hence. they- s
allowed/extended all the. pensionary: benefits from the date

. other- h@nd, it would develop the énse of loyalty athi
oonoerned who Tive in sensmve s.reés ‘hké Kurram Agency
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2. Tie appeals of the pmaouss were dismissed bj arned Feder
* Bervice Tribunal on the ground that the appeals E. fore the Tribunsl were

ua‘e-nanec‘. 2s.the same were not filed within 120 days from the date of -
: the instant ‘cases the petitioners filed

termination orders. However,in .
dupartmcml appeals before the competent: authority which weie not

Iespon nded 20d ho decisions were commugicated to them-ard for the fir st -
respon dents vide letter
| the petitionsrs):

time on their reminder, .dated 4-6-2002, :the
1o RRE -27-88 of 2004, datua 25-6-2002 commiunicated
thet their appeals were n,j cted, therefors, the appeals. having been

prcf rred on 23- ?—2007 c'maot be said to be time-barred, S¢ sction 4 of the | -
_ Service Tribunals Act 1975 has. p;esr‘nbeﬁ period of thirty day. form |
and in the
ingtant. cases communication for thf* first tiine sbout the decision of

the date of communication’of order on departme ental appeals

their * appeals was conveyed-' to - the  petitioners - on 25-6-2002,
‘therefore, the appeals before. the °erV1ce Tnbunal cammt be said to be.
tlme-barrcd . e

b

-3 In me cerLmstanﬂes the fmdmrf ‘of the ‘Tnbunal that appea‘s

filed by - the: pennoners were tme-barrcd cannot "be sustained.
~ Accordingly - the petitions are: converted into appeals -and allowed,
‘consequently ‘the xmpugned ‘orders passed by the Tribunal are set ‘aside
and the appeals are remanded to the Tribunal- for demswn of the same on
merits after heaxmg the partxes. -
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{Suprnme Com-t of "akisfanl : '- .
Presem Munammad Nawaz Abbasi and K ramat ’Vazzr Bhawdan, JJ
L Ha_;l FEER BAKHSH----Petmoncr LT,
e Cversus
UMO‘\I COUN L BO;.,HARI and ofhers----Responoents ’

Clvd Pmuon No. 366 Is. of ’2.?3‘ 3, dec d..d on September 20&.,5

' N_‘/ ent ;ffd{ist&aa le Servzces Pensiﬁn Ru’;es—

.'-—--C{‘n m_non of Pa‘::sta*x (’973\ Art..“Z( Ci

flled by pelitioner befrue Service Tribunal was time-ba rred«-C@ntenmn.
raised. by petitioner taal pe 1f.;:>1=~-,' 2 tempoyary ,,mpln,y of 17&0{1
gil, on "é.cf'rrmpu,’o; of 10 years - éornue s *annuat% would Y
: the pensionary benefite “West - Pakista Se‘mcs
‘Pension Rules, requ ir=d cons ideratior Leave.to a,,peal
circurastances. Lp "\'5”’ A ' '

SCH E!

~ 852 ' SUPREME COURT MONTHLY REVIEW . [Val. X1

~ Order accordingiy.

ivii. Service--—Appeal

PO AR e m

vil
s granted in

AT

PSR

" saised by the learned counsel that petitioner, a
" Union Council, on comclet;on of 10 yeare

' H.B.IP-11/5C. e

20007 -0 ‘ R
‘,Crimma} Proccdure Cede (V of. 1598)--- .

ks who 2

103} . Sh“i)fa Aliv. State 553
Ansa zi Abdul Latif, "Advocate Supreu (.,mm and Ahmedu'iiéh
Farugi; Advocate-on-Record for Peuhoner o S
~ Nemo for Re ﬂpondcnts.
- " CREDER’

P MUHAMMAD NAWAZ ABEASI, J.--- “the appeal of the .
gitioner before Tribunal was. txme barred Howaver the. cont{mtzon. :
temporary ‘employee orl
gervice superannuated, would A
be entitled to-the nenolonary benefits under W €st Pakistan Civil Se; v'cesl
Penuon Rules, i‘e(!u"l.eo consme"at'on. Lenve is wcmdmgly gmmcd
L\.aV’" granted
e 2oosscm553 \/’

' [Supreme Court of Pa!ustan]

Present: Faqzr Muhammad Kha }zar
-and: SVed Jamshed Ali, JJ .

"‘HAUKAT ALI----Petltlouer
' vers
‘ THE STATE and others——-~Respmae'1ts .
anmnal Petxtlon No. 539 L.of 2006, dec:.led on 12th Iuly, 200’ .

{On appeal frozn Judgment/order, dated 31-5-2006 pas%d by th
Lal‘ore ‘High Court, Lahore in C‘nm.nal Mx.,ccllancous No.3704/ 'CB of

=-S5, 497 & 156- B»--Offeme of Zina (Enfo;cnment of - Hddood)-
Ordinance (VIL of 1679), S.10---Constitation of Pakistan (1973),

Ait,185(3)---Bail, ‘grant of---Contention was that the - wvery arrest of the
accused and investigation of the case by tie Sub-Inspcetor of Dolice. was

- illegal and violative of the provisions of $.156-B, Cr.?.C. whereunder .
.only Superintendent of Police was <oy
‘Conceded the po*n* stuting thet the said Sub -Idspecior had & iready been

suspended from service and that it would be just and pr ger if oa.l vias.
~allowed to accnsed---Accuged” w s anm'ﬂpc‘ to Dail in

eteut 10 (0 86---Law C ficer

[p ..‘:4 A, Bv.C

i
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2,

A erimingl ca8¢ [ 7 ‘LR o, lu‘ ‘ : 3
2pforcemzat of Hu euc) Ordinance, 777
I et ziwe 8 o s pigt. Adlals kﬂws at Police Station
I reoﬂtaea egainst the §ict‘t10v¢" s B et S
| 1aranwa1a Dlsmut }‘a‘salabac_ Pot: the acr\\seu x; ¢ | 3<1 o m’:;,vet
, ’ ict Faisa ab 3 ,

1S 551008 Iudgc jerenwald, o
‘ o . Ad e, }‘ma‘n Ditta mrow‘; Criminel M apellansous
T 'No °”04/CB of 2006 baﬂ of the petmoﬂer was cerce:ﬁ;gél,y thie
" {aghore High Court, L.ahore the napt xg‘wd order dated 31-5- :
2 - “The 1earned counsel fof the petmoner argued that the ve,rfy a{rest ‘
and ;nvesuz,atxon of thie case bY the Sub- Insnwtor Muhammad A¥z2 was

' section 156-B, .
1 and violative ‘of "the provxslons of-
b y Supe"imende ot of Potice Was compencnt to do s0.

2
“

l,’i

~

CWas

gi~) Cox*ﬂutu.mr- of KaE\'SLa.n \LS‘B)M- .

soAtts 188-:-Supreme  Court Rules, 1580, cxx 'R - Feview of
Supre,w Court Judgm eat-—-Principle es---Fact 0ot consmereuw—uf fect-—
. Petitioner- ‘sought Teview of the mdomcﬂt gn the pround that ‘while.-
rendiering ‘judgment, qupreme Court ¢id not considet. 2 fec;—-Vahdlty---
Exercise. Of eview junsdictnon gid not mcan a re-hearing of the maiter
~and as fmahty was attzched to the, order, a decision even though it-was
erfoneous per se, would not pe.a ground to jUS‘li'y it§ revxew~--1n'
whereunder on! g General , Pumid I keeping with the 1imits of review jurisdiction, it was futile to reconsider

3. Mr Aftab Igbal Chav dhry, jearngd Af ;’Ofa*e who ha & made me\f s o he submissions, which converge on’ metits of the: decxsxon---Before an
stated that Muhammad Afzal, Sub-Inspector © l&ff Rakhi hiad alresdy Bl ¢rror could be 2 ground £or. review, it was s necessary tlat it must be one ’

i

AT

ax’

a8 §.‘ :

arrest of the petitioner- and co'acc;lsedorder of e D;atnct “police S which was apparent cn the face of record---Errof must be 50 mamfest
peen suspended from setvioe dy roper 1f th e bail was: ailcwed toth i - "and so clear that no cout could permit §uch an error. to remsin on -
Osficer and that it would be J‘-lSt an 9 P . record-—-Brror ‘might have been of fact or of’ law but it must be an €rror

pea'aoner .. v .m,% : Wmch was self-evident ‘and floating on the surface and did not reqmre o

4, I nis vxe\. of the .matter thxs pﬂtmon is couverted 1;110 a%pfed Mo any elaborate discussion ot process ¢ of ratiocinati jon---If court had tokena -

and the ‘same 18 ,allowed'. Consequenﬂy, the impugned OF e'(::. anal 0 " eonscious and deliberate decision on 2 point of law of fact while

T 31-5-2006, passed bY Lahore - High Court, Lahore in Crimt & - disposing of a petition or an appeal, review of. such judgment or order
Miscellaneous No 37g4rc;3 of 2006 is set asxde. g i could .not ‘be obtained-on the ground that the court took an- erruneous,

" released on B pail. subject to ‘his furpishing b2l fthe Tna\ . L view o that another view on reconsideration was possxble—--Revxew also
Rs.50,000 with one surety m the like “amount to sansfactwn 0 % . could not be allowed on the g;ound of discovery of some mew/ materiel,
Coutt % L if such material was avallable at the time of hearing of appaal or petition
o Jut ot prod\.ced-—-&.,mipmlons of peuuo-zer in the prescut case, weie.
N.H.Q._/S-ﬁ?J/SC B nothing but et teration of the. same grounds, which wefe irped at the
e hesring . of eppeal but were rejected by Supreme ~Court after
.s1deratmp--81.preme Court did not allow . the petitioner 10 raise. the’
- contentmns again in, review pmﬂeedfngs---Peatloner could not obtain

rehearing of appeal in the ca:b of pro"eedmgs for I'C\’lcw—*Pehtlo.z ‘was

dxafmssed {p.. ‘7j B

Mldh Dltta and 6trers V. M h“bau and ot..vrs 1997 cCR 14

C e

. , 2008 S cM R 554
o o [Supreme. Coun of Pakistanl . . | .
Pre cent Ijaz-uLHas.san ‘Khan. and Mzan Hmmd :'ara'oq:., J} B
MA IID I\IAH\&OOD--—jﬁcU}.Gneg o

§ | Zafat Iqbal v." Allotment Committes of Mamclpal Comm.ttee, Mu‘

: versus’ i e e a ~ond’ others - 11994 - SCR - 157 afd Sh. Mehdi, Hassan -v.’ Proviace: of

MUHAMMAD SHArI—---‘lespo..de‘lt e E; - Punjab through Mﬂmber, Board of Revenue and 5 cth:*rs 200‘7 SCMR
. 758 rel Lo

N 'Cwﬂ Revxew Det.t on No. 167 of 2\')07 in Civil Appeal No. 1517 of 2005

and Civil: Review, Petition "No,158 of 2001 4n- le Appeal NO 1518 of: 5 ’ ; .' .Ch. Muhammad Raﬁque Wa*’raxch Advoczte Suprenr'e Court fo;
2005, deuded on 15th Yandatys 2008. . . - o E Pﬁﬁltm?f-(mbf_)th cases). :

) " BCMR
SCHE- .

g\LbL ers]'
iubi ish €78

JRE SO SC

——at

ey + duvubare-0i-Record for Petitioner.
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" as Pricipal in BS-19

appeal seeks the ante-dating of :his promotion 10 BS-18 from 2-2-199
“+ 7 . when the post was f
¥ . agradation of the post under the four-tier structure, In the. alternative,
t . was prayed that the promotion of the appellant in BS-18 and BS-19 b

" . .. ante-dated to the dates when. respondent N0.6, his junior was promoted
- The reply of the respondents was that the appellant was considered fory

promotion as Assistant Professor in’ BS-18 ‘and . the "Departmental 4

. which has now . been decided after hearing the appellant and “reject f
. through the order impugned. . - s
3, ) It may be added that the appeliant was promoted on regilar ba

of Commerce, Yazman, District ‘Bahawalpur. Appellant through .

Promotion Comimittee held in the year 1991 rejected his case ag'he w
not eligible being a:3rd Division in'M; A, whereas the requirement und
the rules’ was to possess at least Masters -degree in 2nd Division in
Commerce/Bducation/Business Administration, Finally, ‘the appellant
.. was promoted-as Principal in BS-18 i 1993. It was stated that the
i - appellant failed to.

CIVILSERVICES - . .~ X

and is imparting education at Government Institut

available apd also in ‘BS-19 from the date

challenge the observation of the. Departmental

"a005 . .. = CIVILSERVICBS . - - 1439

law and to say that he came to-know about the grievance after 11 years
cannot be- believed as it lacks tangible evidence and is opposed to
common sénse and comprehension that. a civil' sérvant superseded in A
1991, would net know that someone else, junior to him was. promoted in
the same: selection/promotion process. His Appeal is without merit and is

accoidingly dismissed.. - -~ - S
'H.B.T./S0/PST o . Appeal dismissed. |
| 2005PLC(C.S) M3

' © [Supreme Court of Pakistan] .~

©  Present: thlii;ur-Re}zrria}t Ramday and Falak Sher, JI". - N

CHIER EXECUTIVE PROGRESSIVE PAPER LIMITED/THE -
CHAIEMAN NATIONAL PRESS TRUST, ISLAMABAD

A

: v'ersu's.' ’

A h. ABDUL MAJEED aud snottier

. Civil Petition No.2680-L of 2004, decided on 11th May, 2005.

~ (On appeal from the judgment dated '7'.'8-7320,04'of.' ihe Federal Service
TFribunal at Lahore, passed in Appeal No. 411(L) 0f'1999). " :
Civil Servants Act LXXT of 1979 * " | |

. w=-S. 19--Service Tribunals Act (LXX of 1973), S. 4--Constitution of
" pakistan (1973), Art. '212(3)---Pension, grant of---Service Tribunal-
i - -granted pension 'to the employee holding him entitled to it dismissing
. preliminary objection of ‘employer with regard to Jimi itation on ground
;" that receipt of pension was a contifiiing cause of action and coulC,
 §7mated al_any_tme-—-Employer could ot show any  ilegal ty-
fRpugned Judgment =T™I'ribunal which could have entitled him to grant '

Promotion Committee-held on 28/29-5-1991 declaring the appellant not
to be eligible for promotion as he did not possess Masters degree in 2nd
Division, On the other liand, respondent No.6 was promoted as Assistant
Professor having.b_éen rec_mmnended by the D:P.C.,, in 1991 under the
prevailing Departmental Service Rules, 1990 to BS-18: Appellant failed
"~ to ‘challéenge the promotion of gespondeht.:N’o.G_ in 1991 Subsequently,
' appellant was promoted as Principal in BS-18 in the year 1993 and from
. that date, till the filing of the appeal before the Punjab Service Tribunal, §
_appellant did not challenge the promotion with effect from back date,
therefore, he was estopped t0 seek relief of promotion, which was not

right, givento him under the law, after 12 years. _—
4. I bave heard the arguments at length and also perused :the"
rgcord., : E . o . :

- 1 W

brought on 8-8-2002

Appellant slept over

5. Appellant’s own admission in the memd. of appeal that for the
" first time, he challenged the promotion of respondent No.6 'in BS-18 on

-, 8-8-2002 drives-a final nail in the ¢offin, Promotion in BS-18 having
been granted to the respondent after being cleared. by the Departmental

. Promotion Committee, on the other- hand, appellant. having " been
" copsidered and superseded in the year 1991, the challenge to it being

., right of the appellant, cannot be given any serious thought DoV
Departmental Promotion Committee; in 1991, that he did not possess 2

NS 2nd-Division degree , . s
{l © credence, 25 he failed to agitate it ygithin the period pro ded undgg-m

almost after 11 years in a matter, which was not the
his rights and his assertion that the observation 0

in Masters was void ab-initio, cannot be given 20¥

of leave in terms of Art.212(3) “of the: Constitution---Petition was -
dismissed and leave refused—-Eimployee having denied pension 16 :the
-employee for almost 10 years, and having dragged him into litigation
before all kinds ‘of fora, employer was directed to pay Rs.5,000 to
" employee as costs. [p. 1440] A o L .

i

Muhammad Ozair Chqght’éi, Advocaté‘aoﬁ-Record for Petitioner.
Sh.- Khizar. Hayat, Advocate . Supreme Court ‘and Ch. Talib .
Hqgsin, Advocate-qn-Recb_rd (absent) for Respondent No.1. :
M. Rafiq Shad, Advocate .Supremé; Court with A.H. Masood,
A(_lvoqatc-pn'-Reco;d for Respondent No.2. e oo
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approached the Labour Court for the redress of his said grievance but on'

had been paid to him.

" vis the.limitation on the ground-the receipt of pension was 3 continuing

sustainable algo-on.the ground that on account of the fluent situation of

that it had already declared through 2 judgment dated 4-10-2003 passed 4

K .lgamed _Tribunal that 0o evidence had been placed on record to show
' either that the pension had been paid to the first respondent or that he .|

' nnpugned judgment of the iearned Tribunal which could have entitled the
. petitione to the grant of leave in terms of Atticle 212(3) of  the

- this Court within the said period of time, for. the fnformation of this
‘. Bench. © S Lo e
wBIICHS . * Petition dismissed.

w0 .. . CIVILSERVICES

N_etﬁG “for Respbndent. No,3..
" Date of hearing: 11th May, 2005.
. »I.(HALI'L-UR-RBHMA.N RAMDA.Y,' -§.---The ,ﬁrst. ‘respondent
felt aggrieved of non-payment of pension fo him since 1-12-1996. He’

account of insertion of section 2-A in the Service Tribunals Act, 1973,
the said respondent approached the Federal Service Tribunal to seek the
same relief. The petitioner opposed the- said respondent’s appeal before
the learned Tribunal initially on the ground that his appeal was barred by

time. and also for the reason that whatever was due to the said respondent pebruary, 2005. .

2. ‘The learned Tribuiial disthissed the preliinary objection ‘ﬁs-a'.
b of 2004). .

cause of action and could be agitated at any time; This objection was niot
1aw, no one wassure of the forum before which such grievance coi
agitated. . e 8 V._.coqld..bg
-3.- Onthe merits of the case, it was found by'the'leame,d Tnbunal 3
in Appeals bearing Nos.1339 to 1367(L) of 1999 that the employees of show-cause siotice
the PPL were entitled to the grant of pension.’ It was further found by the
i &

had waived his said right in any manuner..

.4, We have heard the learned. Adv@cét{: Sﬁpreine Court for','ihé '

petitioner at some length who could not show any illegality in- the). ‘filed ‘petition” for

Constitution. This. petition is, therefore, dismissed ~and leaye
refused. . .. S cire

' and  his

5. ‘The petitionef had deniéd pension to an employee for ‘almost, 10
years and ,l}ad-dragged ‘him into litigation before all kind of fora.. In this
view of thé matter, the petitioner is directed t0 pay Rs.5,000 to the said
re§p01_1d9nt,v as costs, within one month and the copies of 'the~-recéipts
evidencing the said payment shall be filed with the Assistant Registrar of

appeal and- §
i -Authority wou
: accordance with

Bra ? Corioe) ’ PR .
g PLC(Service)

i ‘Petitions Nos.2043 of 2004, 115

_would have no objection if his case Was I

umstances of case, was not justified to order promotion
-case was required 10 be remanded to. Departmental
. Promotion: ‘Committee  for consideration
“rules .and instmctipns---lmpu_gnéd judgment .
i be: modified---Petition for leave to apped
: ame was partly’ allowed---Competent Departmental
1d consider and decide afresh case of promotion in

i months. [pp. 1442, 1443}A, B& C . e e
o Mehr Khan MallkMA Zaidi and-Ch. Akhtar Ali, Advocates-
i on-Record for Petitioner. S Y
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(Supreme Court of Pakistan] -

Present: Fagir Muhammad Khokhar and .

- Tassadduq Hussain Jitlani, JJ.
' MUHAMMAD MALIK . -

’ 'V.CI‘S\IS

|\ BDUL SHAKOOR MEMON and others .

and 124" of 2005, heatd on 28th

. (On appedl from..'the judgment dated “7.11:2004 of the
B Federal Service Tribuna

1, Islamabad passed i Appeal No.238(R)CS.

| civil Servants Act (LXXI of 1973)=- " o |

| 5. 9--Consiitution of Pakistan (1973), Artt. 212(3)---Promotion---
A Entitlement---Respondent  who _originally W '

[ absorbed in- the Department on regular basi
. promoted as Assistant Director BS-17---Subsequently on issuance of .

as on- deputation, was
s as Inspector and was,

for disciplinary proceedings against him his promotion -

in B.P.18 was deferred---Petitioner, who otherwise -was junior 1o

1 respondent, was promo
j: respondent Was disposed : of by Service
- Departmental ‘Authorities to place his promotion case before appropriate

ted.as Deputy Director in BS-18---Appeal filed by
“Tribunal' with direction to

_consideration—--Finally Service . Tribunal ordered
ndent, against which  petitioner and department had
leave to appeal---R,espondgnt had submitted that he -
emanded to Departmental
ideration of his promotion in accordance with law,
‘the subject-—-Service Tribunal, in peculiar
of respondent
: in accordance with law, .-
‘of Tribunal needéd to
| 'was converted . into

jaw, rules and instructions within a peried of tWoO




"",-than dependlng upon “the statément of- subordinate .staff of ‘the °

recerpt of therr dues e

" .acted as’

C Competent Authonty and issued impugned order dated 19-8- -2003 on|.

PR appellate authority (Chref Election Comrmssroner) to change his views

- that ‘the reSpondents acted as accused Judge and executioner. Not
PR satlsﬁed with legality of: the proceedmgs adopted in the proceedings,
b We. set as1de the order dated 20-8-2003 and reinstate the appellant with

'effect from the date he was dismissed from service, The respondents

B

W
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. ‘statement ’Ihe same sxtuauon existed - durmg the proceedtngs in the
. second enqurry as the presumed buyer Hafiz Abdul Aziz did not -
"',adrmt that -he - purchased - the ballot" boxes ‘from the appellant
_.Despite._this lacuna the ﬁndmgs of the second enqutry report was

aecepted

Ry :x-_;gy:.g@,‘;

a2

V.

)

. 12 Allegatton No. 3 also remarned inclusive as Enqurry :
. Cormmttee was of the vrew that further probmg into his. allegatlon ‘was
requrred : } . .

13 Allegatlon No4 cannot be termed -as, establrshed as the SR
. appellant reqmred 15. days to produce Polling Assistants to whom he-
.. 'paid honorarium. ‘In_our ‘viéw the Enquiry Committee. should hdve
" given him time to_produce the witnesses to .clear his position rather -

£3
[

4 "gppellant's office that- ‘people were strll approachrd'g the offtce for

o 14 The above analysrs would show that the Enqurry Commxttee ’
.. drd ot probe the allegations as per prescribed procedure Evidence of |
'key “witnesses who. could determine_the. direction of the enquiry|.
- proceedings and lead to definite’ conclustons was not recorded to the
" determent of the appellant: The Competent Authiority in this case also
appellate authorrty ~whom - the -Departmental
Representation/Review Petition- was’ addressed ‘by .the appellan‘t on|f
9-2-2003 to which no reply was given..Moreyoer, the appellant could
oot expect justrce from the appellate authonty ‘'who also “acted. his

" which- Notification . dated 20- 8-2003 was- based We cannot expect the

. which he has. already formulated about the appellant whtle acting as hrs
Competent Authonty St .

15 - The above crmcal analysrs of the appeal would amply manifest

’ have the optron to conduct -fresh drsctplmary proceedmgs against. the.
appellant in agcordance with the correct law within a period of six. (6)

~ months from the date of the communication of this order based on the
- same allegatlons by removing the legal and procedural drscrepancles as

- el
"’*""-:: ‘L“"“‘E-rh}

N

) Axdentrﬁed above ‘The decision of the criminal ¢ase regrstered again the “
o .<.~appellant if avallable should also be kept in view. The appellant shall ~ i
- . be“afforded- full. opportumty ‘within the paramenters of law .to défend &'
K _lallegatrons agamst hrm Back—benefrts and retentron of the appellant in.” - 3; e
o ."_PLCfSenlct). - ) ?f '.
. LT

’ﬂ’a*lw%w‘“*j;“w"ewww

-~

- -‘.,.-'Q_“
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o NS ASAD ALISHAH Ce L .‘::',:~‘

o ‘Appeal No 77(L) (CS) of 2000 decrded o 3rd December, 2003
" - -Civil Servants Act (LXXI ¢ of 1973)--- ) :

* Retirement---Orderly
Bntrtlementhppeal to Service Tnbunal---Appellant was. retrred from - -

. . Governmeént service- in “B-22" on 11-7- 1990 on. which. daté’ Orderly
- Allowance/Specral Additignal- Penision was"part of his- emolnments--- o
- Appellant was re- employedl ifi - same - capacity-for - oneyear;” durmg' -
. which, perrod appellanit: wag ‘issued a- Pension :Payment. ‘Order:.on

appellant was- not made: part
Appeilant- who -was ‘drawing” Orderly Allowance/Specnal .Additignal. .. -

* Pension at time . of his superannuatron denial ‘same 0 him.afterwards,
2, would- not-be in-the “interest-of - good governance andin-consonance

. said Orderly Allowance ‘which had been allowéd to officers who: ‘retired | a
[ from’ Government’ service on or ‘before '19-2: 1991---Perlod s%ecltred .
- for nreference.of appeal would not be applicable in case of appellantas - - i}
i TaTTEn N prererence. bt
- "Of appeal, was ' "ondoned-+-Service: Tribunal accepting a:p'eai"sef asige. B
. * Tmpugned —orac! TR .

i Allowance/Sp
e [pp 1498, 15047A & B "

’ :'--1994 SCM“ 881;.1996 SCMR -1470; 1998 PLC (CS) 694 1996 PLC

_PLC(Sm’I«) RIS AR A

’cwn,'se,_ercesl : ‘1497
‘."the servrce of the respondent-Department shall depend upon the o li
- findings of the de novo enquiry. proceedrngs 1f murated and completed B ((k
" within the tnneframe as mdrcated above ST A
. 7,16, 'No order as to costs Paruesbe mformed accordrngly ﬂ
g.j:..H.B,'l‘ /99/FS .- . Appeal acceptcd accordmgly .
T 2005PLC(C s 1497 K l}

S [Federal Servrce Tnbnnal Islamabnd] . i
Before Abdur Razzaque and Abdul Rashtd Baloch Members ’

-
A e

R s TR

Py e ;3 " versus g ,j, L
SECRETARY FlNANCE DIVISlON and others cadd

et et T

Lss, 13 & . 19---Servxce Tribunals At (LXX ot‘ 1973) 'S 4--- o
“.Allowance/Spécial Addrtronal Pensron---,-'

L O

—_—

16-7-1990, but. Orderly Allowance, earlier included .and being paid-to " .
‘of . sard Pension Payment’ ‘Orders-: *

vy .= e 2=~ v
= e

with prmcrples of natural Justrce---Appellant was. entrtled to beneﬁt of . '

inancial benefit was involved in-his case---

=-directed Authorities _1c__4d
“.,enSlon to appe

.SAM. Wahtdl .. Federatlon ot Pakrstan 1999 SCMR 1904 o i

(CS) 1224 and Hamrd Akhtar Nlazr v Sectary Finance 1996 SCMR
l185 l‘ef. .- o, .,;..'.: . . . ,." ‘“,. . 3 -,_ \» -'-'-"w;., N " T

- .. ——— . —

Ml.ow_p,l) l'._D p.u.hJ!P ,
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Hafrz Tarrq Nasnn for appellant

e Javed Azxz Sandhu, Standmg Cotmsel for Respondent wnh
" D. Rs Ah Sher, Q 0. and M. Mansoor Shah.zad A.A.Q., AGPR.

£ Date of heanng 7th fune 2005
: o JUDGMENT

ABDUL RASHID BALOCH: (MEMBER) ---This is an appeal
challengmg the acceptance of representation of the. 'Agency against the <
. recommendations. of Wafaqgi- Mohtasib, conveyed to the’ appellant'by -
Law, Justice and.Human Rights Division " vide their letter dated
20-9- 1999 where-against, he submitted Departmental Appeal dated
11-10-1999 to the President. of Pakistan indicating that representation’
. t6. this effect has simultaneously been subrmtted to the -Secretary,
Pinance Division for allowing the appellant benefit of Qrderly
Allowancc in hm pcnmon w.c.f. the date of his: rettrement

u."- SN The facts of the case, in sman compass, ‘are that the appeilam L
retired from ‘Government- service in B—ZZ on H-7- 1990 on which date | .;

- the’ Orderly “Allowance was. -patt of hm emoluments.. He was re- [, 4

. employed .in the same ‘capacity for ome year,: during which period, heA. 3
. was.issued a, Pension Rayment Order (PPO) on '16-7-1990 apd when |, 5
' " poirited’ out by his- colleagues; ~he noticed ‘that: Orderly. Allowance, ;
. earlier included and being paid'toliim, was not ‘made: .part of the said{ e
: PPO. He submitted an application to the Respondents requesting the
inclusion ‘'of Orderly Allowance in his pensien:as ‘being done in case of
such-other officers. He .also’ submitted- application dated 9-3-1998 to «
the:Hon’bte Wafaqi Mohtasib who héard the parties and acceded to his
request vide order dated 30-7-1998, directing the Respondents to allow -
.+ the said benefit on him.. However, ReSpondent No.1 Rinance Division
B submrtted a representatron to the President of Pakistan who accepted ..
_the same on 20-9-1999, against which thé appeilant’ submitted the

; Departmental Appeal/Revrew Petition’ -dated 11-10- 1999 and, haying-no
" response thereto,” he. preferred present appeal in thls Tnbunal' on-

_29- 12000 . -

- 3. The, lcarncd Counscl for the appellants stated that the
nnpugned actionforder wag an outoome - .of colourable exercise,,was

. discriminatory and violative of fundamentdl rights. He subritted that”
_the ©.M. dated 4-12-1991, issucd by Rcspondent No.1, itself reflected:

.. such.attitude as upccml Additionnl Ponsion-was allowed to Government
officers. in' B-20 to 22 w.¢.f. 19-2-1991 but the officers ‘who retired’
privr (o thc ‘said date wére nof considered- entitled .thereto_and the. -

* impugned order was thus based on the pick and choose pohcy of the ™
Respondents "He: contended that 1t was a settled law- that \vhenever

"

20057 LT ',CWIL'SERV.ICES. T 1499

- manaer. ‘He referred to the cases of retu'ed offtcers narnely, Tufail - "I‘
Ahmed Qureshi, Ch.-Muhaminad ‘Dip and Abdul Ghoni Rohi'whose - .~

_ ‘placed reliance on 1999 SCMR 1904 (S. AM . Wahidi v. Fcderation of;' s
e _.'Paklstan), 1994 SCMR ‘88], 1996 SCMR 1470 and 1998 PLC [(oR) M
",094, it support- uf bis’ dtgunmul.s The lea.uléd couustl prayed that (he

to his pensron, w e.f. 16- 7 1990 thh consequentral benefrts :

. the appeal. Ilc contended that-the appoal was time- barrcd He stated
. that the benefit of Special Additional ‘Pension, equal to pre rctircment,
. Orderly Allowance, had béen altowed to' Governrnent offrcers inB 20

_.'Dwrsron s OM, . dated 19-8-1991 . ‘and since the : appellant “tetired-
before - the ~said date i.e. 19-2- 1991, he was not consrdered 0 the -
“catiticd thercto. Aceordmg ‘to him, thé action ‘of. the rcapondent wu.{ ’

.‘personam’ in nature. arid thus could not be applled in ‘rem’ and other 1
- judgments referred to from appcllant § sidc were not applrcable to the 1,
cinstant casc. He also referred to this Tribunal's Judgmentlorder dated E

) .respectrvely, whereby such prayers were. declined.’ It was, therefore,' .
- pr:tyed on behalf of the Respondents that the appeal berng trme-barred‘ -
“and devord of merrts deserved to bc dismissed. . : ’

" said benefit was cxkeluded from PO dated 16 7- 1990. A number of his

.-* have been. allowed the -benefit. in accordance " with, decision/
- recommnéndation of the Tion'ble ‘Wafagi ‘Mohtasib. ‘In this respect, he ’
¥ mcntroncd name of onc Mr. §. Athar Mehmood. Accordmg 10 him,
. number of such officers " were ‘allowed’ the same -benefit. by the

: 'I‘herefore the demal thereof 10 hrm would amount to- dxscrrmrnatlon

there was an ‘element of 1nterpretat|on of rule or law, the mterpretatron g

“favourable to the individual was required to.be adopted, whereas in the L ,':.-’i -

mstant case thé appelant had. been denred hig ‘right in a ‘mechanical

appeals on the Jamie. issuc’were ‘accepted by this. Tribunal and/or by the
Ilon’blc apcx Court .and they were allowed th¢ said- benefit. -He alsg '

appeal ‘may -be accepted, impugned order/action of the respondents be . I
set aside and the appellant be allowed Orderly Ailowhnee in addition :

14, “The learned cpunsel for the respondent vehementiy opposed Lp

21 and 22, who ‘retired -om -or .after- 19 2-1991 ‘vide . Finance ' .

lawful and-not unconatitutional. ‘He argucd. that the judgment- of tho
Hon’ble Supreme Court .of Pakrstan in S.A.M. Wahidi's case was

e P 3
. £ 5 4T 2t DAt
2 e Bt iR

-

21-11-1993 and 1-4-1999 in Appeals Nos. 191(R)/92 and’ 875(R)/98 .

e

®
preny
feerren:
S et
=L Yl T

S Lt
—a

-5. We heard the partres and perused the relevant record .‘~ B

Nrmpat

e ey
AtV T

o=

~o. Conclscly, the case of appellant i that ms total empluments
included Orderly Allowance ‘till his“retiroiment on 117.1990° but the -~

collcagucs, ‘Who retired after: cut off date'i.c. 19.2-1991, were ctated to ...

Respondcnts, (Jn compliznce of Judgment of Hon'ble Supcnor Cour

As agamst that the contcntron of thc rcspondcnt 1s that smce

ro-

L3 e eyt e —

vbmm‘.{’" ;D-J!{\hlx: hm:c
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.';"the appellate fetired ‘after: the cut off date i.e..19-2- 1991 he was not .
- erititled to the jriclusion of Orderly Allowanee in his pension and- hence' p

.-

. - -Additional Pay to-Mr. ‘Athar. Mehniood, the representative’ of AGPR "}
3. . “submitted, vide lettér-dated 18-6- 2003 that. the- name of Mr. Athar °
. _'Mehmood ‘had not-been found.-on the Computer Data Base of -the

- -.theysame wds also-not traceablé in -the récords of ACPR, Sub- Ofﬁce

* Allowance or otherwrse because. the .PPO number ‘and name of Audrt
- appellant -who' .wére ‘atlowed the - sard benefit in: pursuance of the

- Judgments of Hon' ble Supenor Courts the versron of. the respondent - i
-+ .ivas, that whtlc S A M Wahldl was: altowed: the beaefit as’ ‘personam’ g )

. Plc:smtu) o e

.

their action-was lawful: As regards payment of Orderly Allowance- as X

:pensroners as well as.in their manual registers of pensroners/P PO,

Lahiore-and,’ therefore, they Wwere not’in a position to intimate whether
‘the - said- .officer : was. granted .additional:+pensiofi ’ equal. to Orderly - .

:Officer was not known to -them." As: ~regards "officers. quoted by the

and’ not in ‘rem’, other cases were not srrmlar to that of the present .
.ohe '..». RO S - -

v T TFo arrtve at a Just conclusron, .we consider it approprrate to P
reproduce ‘the ‘relevant portions-of the Judgments of the- Honourable G
:Supreme’ Court of Pakrstan and thrs 'l‘rrbunal hereunder - :
= L'r_Supreme Court of Paktstan ' o
(t) Crvrl Appeals Nos. 422~& 423 of 1994

S A M Wahrdt . Federatron of Pakrstanand another

e “As regards CA 423/1994 "the appeltant has case on ments
G in terms ‘of 'the above quoted para of the judgment in the case
J '. of I A Sharwam (supra) The ‘only. techmcal guestion, “which
tisin "issue as” whether the Trtbunal was justified - in"nors
: . .entertaining: the appellant s- above Misc. Petition' No.98 ‘of
‘. 1993 on the ground that Appeal No.191-R-of 1992 had aiready .
o been disposed .6f. In~ ‘our view, since interpretation of the

) above 0.:M. ‘dated*29-9- ]991 was rnvolved it was.incumbent =
upon the Trrbunal to have grven rts ‘owr: mterpretatton mstead

K the consent of the parttes

We are of the .,.tew .that it wxll not be Just and proper 10
.declme the relief -to: the appellant on- the above techmcal
,aSpect It 1may; be stated here that this. Court,
Clause. (1) of Article,; ;182 of the Constrtutron is c0mpetent to g
s .issue such drrectton‘ orders or decrees as-may be necessary-for

| domg complete Justrce m any case or matter pendmg before rt §

- PLC (s'.;.}m
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"Court should overlook the dbove technical aspect as the A
- appellant has sérved-the Minisiry of Law commendably which
*is a fact known to all.;We would, therefore allow the dbove:-
. -appeal, set _aside” the above Judgment -of thé¢ Tribunal and ~ -

:. declare that the appellant is: éntitled’ to.. the. beneﬁt of . .-
. the.” above . quoted ‘para.’ 2 of . O. M No F. 1(2) Reg - (6)/91 .
w.e,f. 19 -2-1991. However, there wrll be nb ‘order as to":_ )

C costs.”
(u) Crvrl Appeals Nbs 1298 of 1995 3 4 and 2006 of 1998

. Asghar Mehmood and 3 others V. Mrhtary Accountant General -

iRawalprndr and others

.‘“8 In thrs vrew ot the matter the above notrftcattort dated'

" .29-5- 1996 cannot beé- enforced retrospecttvely In'consequence

. whereof the appéllants who weré in Gradc 17 or abdve and
Arettred durmg the period prior. to- 23- 5- 1996 would be entitled -,

to get the personal ‘allowance payrtble to- thcm at the time of

thetr rettremem mcluded for the purpose of calcu]atmg the W

; pensron amount of as under --

_,That the appellants who have retrred durmg the perrod -

L commencmg from 16-6:1994:-to 23rd . May, 1996 will -be

" entitled to mclusron of the personal ‘allowance for- the purpose _—

- of computtng the penswn payable to them.”

(m) Civil Petlttons Nos. 1776 to 1820 1824 1826 1895 1911'.'

and 1588 of 2000 and 11 of 2001

" sped Mustajab_ Ahmed and others v: Secretary Mrmstry of .-

#ene Fmance ~and others IR Lo

“Further, it is common” ground between the parttes thiat o

Secrétariat AllowanceIPersonal ‘Allowanco now stands merged-

: mto the.pay.of crvrl servants concerned "The parties are also |

-one-on the pornt that the petmoners would not be entrtled to

.. . any;such raise in their pay in that they a1l attained the age of |
“superannuation before 23-5-1996. That bemg the. posrtton, it

o “would be in’ the fitness ‘of thmgs to drspose of. the petitions

. with the observyation that, notwrthstandmg thetpromulgatron of * .
" the Otdinarce ‘'the .¢ausés' of the’ petttroners require- re- |

.consrderatron by the Competent Authortty and-in-line wrth the.

Judgment of this, Court dated-24-6-1999.in Asghar Mehmood’s

case as expedttrously as possrble but not'later than ntnety days

a from the:receipt of a copy of this. order ‘Ofder act:ordmgly I -7 o

’ ~any adverse order lS passed agamst the- petmoners they shall .'.
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* the superior - Courts in .unambiguous terms .the Finance -

."7. It- was argued on.behalf of the. respondents that. the
.~ extension of benefit will open. a Pandora box and all the

CIVIL SERVICES

be at lrberty to approach the Trabunal for the redress of therr

‘grievance in accordance:with law.” th
Federal Sefvice Tribunal - ‘ -
1996 PLC (CS) 1224. - - _ " ST g i

AS There is. another aspect of this case that the demal of‘
financial benefits is a recurring liability and the cause of % *

action is. renewed each time when the person is paid less,
Thus, the issue-of lumtatron can also be met o this ground as
well. . :

6. It is to be noted wrth regret thal desprte lhe clear rulrng by

Division stili has the impunity to refuse’ the benefit: to the
helpless. pensroners on the ground that it ‘was a judgmenl in
personam and not ‘a judgment in'rem. We ‘fail to apprccrate
why generalrzatmn -of " the galaxy uf judgments is’ being
narrowed down as a declsron in‘an mdmdual case and why the
poor pensioners 4re compelled to seck thelr rernedles
mdrvrdually =

pensioners will' agitate the issue with _greater force. We are.

. Roshan’ All Mangr v, Secretary, Fmance Drvrsronal decrded on
‘1452002 LT . .

8 ‘We feel that thc prmcrple lald down in the Supreme Court 5 .

e ""«?%W‘.M A

, ’\'.n’,
Ear s

-sorry to observe that if the law is to be implemented, it has to },
. take effect despite financial constraints. Even otherwise in this -- R
. case the .petitioner wants the restoration of a sum of Rs.270 ;? .
p.m. with effect from 1-7-1980 till 1-7-1985 when the benefit % - l
was extended to all the pensiopers. Huge money ‘is not, :;"‘ "Ql;
involved in this case -and we do not think there witl be .~ -
" - hundreds of pensioners retired earlier than 1980 who will get §
benefrt out of this liberalized scheme. o _ : :1
~ With these observation, the appeal is accepled and it is hereby e RS
: dlrected that the pension of the appellant may be revised wrth. % '
effect from 1-7-1980 without any reduction or.deduction, in H '
terms of Firance Division's Notification dated 28-6-1980 arid § |
" the arrears so found due may be released 1o the appellant with *:’(
~costs. Parties be mformed . A Ty
. Appeal No. 498(R)CS of 2001, e

i
], \F . e,

R
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. ‘judgment in Civil Appeal No 1298 of 1995, 3, 4 and 2006 of.
o 1998 should also be apphcable to the appellant s case.

) Appeal No.875(R) 1998. '

' 'and another -

‘9, Therefore, unless it is made an 0verrxdmg prmcrple that

officers 'who retire in the same grade shall be given the same .
pension - and other benefits irrespective of their date-of -

‘retirements, this benefit of Orderly Allowance cannot be grven "

_to all offlcers who have. retrred in Grad-20.

©10: - We, therefore. agree with . the ' mterpretatron of the -

- Mrmstry of Fmance that. the - benefit given vide their -0.M.

after that, date. ‘The appeal- rs therel‘ore drsmtssed with no order
as to- costs . ’ . . .

(vn) Appeal No 1473(R) of 1999, -

; Rao Fazal Khan Akhtar V.. Secretary Estabhshment Drvrsron
".andanother ‘-.'_ N :

_ “counsel for the -respondents., The appellant ‘relied upon the
* judgment of the Hon'ble Supreme Court of Pakistan in S.A.M.

personam a Pandora Box will be opened for Government of °
Pakistan to bear huge additional . financial burden in the
exrstmg situation: of the country. Thirdly, this matter has
... already. _been “settled by this. Trrbunal vide judgment dated .
- 1-4-1999 against which the appellant 'should have approached
'the Hon'ble Supreme Court of Pakistan but he failed to'do so.
. Accordingly the appeal js hrt by doctrine of. Res Judrcata and
. the Tribunal cannot revise 'its own judgment. The appeal being
rncompetent is, therefore, dismissed \Vlth no order asto costs.

(vm)Appeal No 2001 (R). of 1999

Alzaz Hussarn Zuben V. Mrmstry of Fmance. and another :

and not on those who have been retired prior to. the date. The

. who have’ retrred . after the date of the -

PLC (Service)  °

N tar g

Rao Fazal Khan Akhtar V. Secretary Bstablrslunent Drvxsron .

- dated 29-9- 1991 i§ restricted to those officers who will retlre E

We have heard appellant who appeared hrmself and leamed B

: - Wahidi’s case which in our opinion is personam in nature and -
L cannot be applied in rem and secondly, if we consider it as -

’ 7 The cmphasrs is- m the word of on retlrement ie. m future

- ,.mtentron of this letter is.clear that it will be applicable o those
Ofﬂcer .

T TR Taihliehnr '
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- principle of natural justice. We opine that to keep the same taintless{
-and beyond discrimination, he should be extended the same benefit B
*- which has been allowed to the officers who retired for Goverarent| "

(T e
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Memorandum and not toi those who have ‘bee_n reti}ec.l before
this date. ~ .- . : o
8. Therefore, is the light of the earlier judgments’ of the

. Tribunal and legal interpretation of the O.M, the appeal is
misconceived and is, therefore, dismissed with no order as'to

-COSts.

-8.  In our view, the argument of the respondcni that the Supreme

" Court’s judgment is S.A.M. Wahdi's case is personam jn nature is not
ténablc because the said judgment has laid down a principle which,
gives it a character of judgment in rem. Here it would be relevant to

quote Supreme Court’s judgment in the case of Hamid Akhtar'Niazi v, -
Secretary Finance reported in 1996 SCMR 1185 wherein the
Honourable Judge observed: g -

~ «_.that the Tribunal or this Court decides a-point of law

_relating to the terms of service of 2 civil servant which covers
not only the case of civil servant who litigated, but also of-

_ other civil servants, who litigated, but also of other civit:

' servants, who may have not taken any legal proceedings, in

such ,a case, the dictates’ of ‘justice and rule of good
governance demand that the benefit of the above judgment be
extended to other divil servants, who may not be parties to the

__above litigation instead of compelling them to approach the o

Tribunal or any other legal forum.” : :

. 9. As would be-observed from para. 7 ibid, of the eight cases i~
" to viii), five (i to v) had been decidéd by the Honourable Supreme -
" Court of Pakistan and this Tribunal on the principle that the appellants,

. «who.were in receipt of the benefit at the time. of their retirement, were"

entitled thérelo even thereafter but the Jast three decisions (vi to vili)

of this Tribunal-were to the contrary that the benefit vas Testricted 46
the officers retiring after a specific date given by the Finance Division, .
and out of these three judgments the one mentioned at-No..vii was

decided ‘on the doctrine of res judicata. The present appellant was| :;
" drawing orderly allowamce (i.e. Special Additional Pension) at the time{
_ of his superannuation, thus the denial thereof to him-afterwards would

not-be .in the interest of good govgrnancé and in consonance with the

service on or ‘after 19-2-1991. Finance Division miay also undertake an

_exercisé to ameliorate the financial hardship being faced by the.

vanishing category of the pensioners, who would be préseatly in thelt

PLC {Service)
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" ;7 appeal.

a
-

» ' dircct the ‘respondent to allow "Special Additional “Pension to the

‘appeal would not be applicable where financial benefit is involved.

" CIVIL SERVICES 150 .

take a sympathetic decision in that di_fection as tiey are senior citizens|"
too. .. o e oo )

10. As for the point of limitation, the Hon’ble apex Court has held |.
in a number of similar cases that the period specified for preferénce of

We, therefore, 'condone the delay, if any, in preference of this |

"11. Pursuance to the above discilssion; we are .coqstr::gined't,o o
accept the appeal set aside the impugned ‘order dated 20-9-1299-and

. ‘appellant w.e.f. 19-2-1991: - - " ...

R AR R

PRI N

. .mid-seventies, to bring them at par with slightly junior pensioners and! - B

' H.B.T.276/RST =

© was set aside with direction to reinstate appellant in service to the post

. PLC (Service}

12, No order as to costs. Parties be ii\fdm'{ed ;accpi-diqg}y.
T . . :_Appeal accepted.

b
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[Federal Service Tribunal]

Rashid Ali Mirza, Members . .
.+ GOHRAM KHAN and anotber *

. Before Qazi Muhammad Hussain.Siddigui'and :

_ versus

. . DEPUTY INSPECTOR GENERAL, PAKISTAN
RAILWAYS POLICB,- C.P.0. LAHORE and anothet -

Appeals Nos.62 and 63 (K)(CS) of 2002. decided on 19ith' Ocfober,

2004, - .

Removai 'from. Service (Speci}il- Powers) Ordipance.'(XVII of

" 2000)--- . . L

----85.3, 5 & 6---Service T rib-t.x'xfals Act (f.—XX of 1973), S.4.—.-;‘Removal.‘

" fronr service--‘-Appcal---Appel!ant-ser\iing as a constable was remioved

from qeryice';after issuing ‘him . shéw-gause’ notice on allegations of .
previous eight different ‘putiishménts to _him, being reported highly’ -
corrupt and having bad reputation---Appellant was proceeded against

* without holding . 4 regular - inquiry against ‘him:--Validity---Majot
. penalty-of. rer\noval’ from” service "imposed upon v.employe'e.-I without
- ‘holdirig a regular inquiry on alieged scrious acts of misconduct, was - -

not justified---Impugned order of removal of appellant from service, ;




