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e 13:10.2022 Counsel for the appellant present. Mr.
Muhammad Adeel Butt, Additional Advocate

General for respondents present.

File to come up alongwith connected Service
Appeal No0.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(Fareeh@ Paul)
Member (E)

10.11.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superintendent for respondents present

File to come up alongwith connected Service Appeal No.

B

f@e ?ﬁgﬁ@b 645/2022 titled “Fazle Elahi Vs. Special Education Department” on
' Shg,,
War  09.12.2022.

#*
M
(Mian Muhammad)
Member (E)
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13h Juné, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. Q/

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply aﬁd arguments. To come up for reply/preliminary

hearing on.16.08.2022 before S.B.

(Kalim Arsitag Khan)
Chairma

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of fespondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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The appeal prosented today by Mr, 8ir Zaman Saly Advocate may ‘,

f be entered in the Institution Repister and put ap to the Warthy Chairman for |

H

I proper otder please.

&
REGISTRAR

]

This case is entrusted to Single Bench at Peshawar for prelimioary -

and his counsel for the date fixed.

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

F

YA
(Mian Muhammad)
Member (E)
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~ Case Title: . ,@W J%_.__,M
( SH ] Contents T ' Yes
l This appeal has been p1esented by: M;/ Zﬂ,ma/n 5445 v~
5 Whether Counsel / Appellant / Respondem / Deponent have s1gned the \/
requisite documents? ,
3 | Whether Appeal is within time? : v
4. | Whether the enactment under which the appea] 18 ﬁled mentioned? | "
5. ‘Whether the enactment under'which the appual is ﬁled 15 correct? v
6. | Whether affidavit is-appended? v
7 Whether affidavit is duly attested by competent oath co1mmssmne1 7 v
8. __-| Whether appeal/annexures are properly paged? v
9 " | Whether certificate regarding ﬁlmg any earhm appeal on the o
subject, furnished? . o
10. | Whether annexures are 1eg1ble’7 WV
L1. | Whether annexures are attested? - . v
'12. | Whether copies of annexures are readable/clear? . v
13. | Whether copy of appeal is delivered to A.G/D.A.G? v
14 Whether Power of Attorney of the Counsel engaged is atteoted and "
" | signed by petitioner/appellant/réspondents?- -
15. Whether numbers of referred.cases given are correct? - ‘ v .
16. | Whether appeal contains cuttings/overwriting? ' T
17. | Whether list of books has been provided at the end of flic appeal‘7 Ve
18. | Whether case relate to this Court? « el ]
19. Whether requisite number of spare coples attached? - v
20. | Whether complete spare copy is filed in separate file cover? e
21. | Whether addresses. of parties given are complete7 ~
722 | Whether index filed? \atll
»23. | Whether index is correct? T
24. | Whether Security and Process Fee depomcd’ on ~
* |'Whether in.view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 |
25. Rule 11, notice along with copy of appeal and annexuws ha.s been sent
' to rmpondents’ on - - ]
2 | Whether copies of comments/reply/reJomder submltted" on
27 Whetner coples of comments/leply/l ejomde] provided to opp031te
L party? on . ‘

It is certified that formalities/docurmentation as 1'e'quircld in the aboVe'table‘have been fulﬁﬂed

.. Nar_ne' . M“/ Amm % ,47;’5&
Slgnature . M i (744‘% M,_.____;_

Dated: L “5&9 . }07/’7/
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/  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khvber Pakbiulihwa

Serviee Tribnnak
APPEAL NO. A9/ 102 |
Rrinvy Nc.éii_—-

Mr. Lal Muhammad , Naib Qasid (BPS-04), 19{ 5 72@22,,

Govt: School for Hearing Impaired Children, Munda Dir Lower.

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Dated

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accbuntant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment -

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA -
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION _TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may Kindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
l\f“ledm?"dayrovincial Government i.e. w.e.f January, 2012. Any other remedy
Mr o which this august Tribunal deems fit that may also be awarded in favor

Registraryr the appellant
vy )’77"’ PP

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Naib Qasid
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

AT X UL e e oo veeoenscsescasssssssssssssssencssssssscasacesassasssssssssssnssssnsns A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIe.....cvveiireiiiririeriennncizecennn C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEeXUI€...coveviierirerinnerieteiineriiieeesneeearecnseonn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexXure..........eeeeeeeeeenerecens F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



X

for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure....coceevieiiiineiiineiiniennens G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNEXUre.....c.vvveerreiinererninnercranrennananas I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUTC.eetreeeeseessnsessssssssssasssssasnssosssnnsssssoscsssssssnsssasasanansas J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A-

B-

C-

D-

E-

F-

That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department. '

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents. '

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



7 G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant

may be accepted as prayed for.
APPELLANT

LAL MUHAMMAD

THROUGH: v
MIR SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

e

%P ENT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



/- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
: PESHAWAR

APPEAL NO. 12022

LAL MUHAMMAD VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

MIR ZAMAN SAF],
Advocate
High Court, Peshawar
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21.03.2016 and dcclnn.d the CA&DD's “lelter dated. 13.03 2016

-allowing Health I\“O\V.\HLL 10 the DGSL unpluyuw unl.xwful .u_,.nn'.l ”
- lhc rules, void ab initio .md dirceted the AGPR to’ recover the s.ud]

Allowancc from their salarics in casy. mslallmcms.

,2 : _ ln tlus backdrop, the appclhnls ﬁh.d \hL instant uppc:\h wllh
the following pr'wcr. - - !

oI is, lhcrcfon., most rcspcclfuuy prayed that the-

.. appellant  being. cntitled to Health . Allowance beinig | .
covered’ under category of Health Personinel, the said |y
Corder dated’ 21.03.2016- by respondent’ No.l  may
therefore, be set aside and it be declared that'the action
of rt.,puudcm Na.l.in withdrawing the suid allowang’
- and rccovery thereof lrom the salarics of appcllanls is ‘
malafide, illegal, violative of principlcs: “of" locus |- -
pocnitentiac, unfair, unjust unreasonable,, :\rbur'\ry
fanciful and capricious and, that arc cntitled. to receive |-
the same, from the date it has. beei. wuhdr:\wn and :
stoppcd lrom p.lymcnt D o

N . oL
1 . . vy

PO

3. . The lc.xrm.d LOUl\bLl I'or uu. dppcllame argucd lh.u the

appcllams being lcdcml govcrmm.m S\.rvanls undcl Amclc 240" of

‘ Constxtuuon of the Islamic chublnc of Pakistan, 1973 :md covercd mdcr
Scctxon 2 (b) of Civil Scrvams Act, 1973 were anh.d to all pn and -

" allowances prt.m.nbn.d by I\.d\.mi Government lm its uuplnycu. v \rt,l“\cr..-'
slalcd that Giancial dircelive conhmcd in Mum.try of Finance O.M_.il-'
' No 2(13)R-21”011 dated 06. 02 2012 .was’ \mambxguons and clca!rly

supuhh.d ‘\dll\l'\Slbllll)’ ol Hcﬂlh ‘Allowinee. o .\H heaith puson \cli»inﬁ

el D e e e e

cmploynient of Federal Govunmuxl in B3PS .Sx.lu...u. bul u::spllc lhu-szz‘ud.n -

. .‘
natitication of ihe Finanee Division, {lu.. appelinnis \vug dc..puw..cl ul_ glhc-.
At Yk Ar"\‘ "

ol_ \H ;\ § "3-? :i
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- i _ AR 4. V)‘lns

7 I(R)k \/z()l('y":’lc. with M. s,

' :-, __is'mi bcnchu

In s;ppo'i
appcu:zms u.fcn;d.
! 18, 05, 2016 and- 1 4
v 57 (R)tsno:" u:m e |.|.x7 Ty
.zo<(1<)csnozc and - praye for ihe o

\dwmcmly Argucd (i, the
and cold Mihes

ol hn \usxon thi -_lc:lrncd- cbimsul',l‘or

1o llu. .u.lvmv_m'. o R 's r dn(cd Oa 10.20715, .01, "OIG

12, 'mo p.:sscd in /\ppt.-’ch No ')"4(R)C.s/“ms

+ 867 g
t - msm\)c.snou & 381

nnn. relicf The anrncd colnsel

; . ¢
.n.spomlcm.-_Fin:mcc Dwmon was blmvml, hot '

A8, 0n e one h.xnd it hag

o

ame hmuh
th dp,n.lu.nl.. ln pnn-

Islamatyag Migh. Cour

.xdxmuul the clmm ot’
d.er e =hwige, Coingg

..cn’.\. u'\.(- nl lll~. I(\” R
. Islamnh:\d w

v hle
Iulc on the other (¥ md

s they dccliuu'
unkr d.ltcd 2! 03, "016 Hc. conu..n

ded thae the bcm.l'l

“the same. d:um vide-

Once Lranted any’ acted- upnn had Creiied a vu.lul rig

\ I wi-rhdra\\n u'uhu.r.xll\'

sht whig, could no be -

in violation of puncxplc u(’ u.ﬂur.xl Justice, The

.tppt“dn( l.mly argued (hay xmpugncd ordery were o

Ing ne sinctity  of Inw g .

Nunslnng.nl which \,ould not
It Progesy ol T

! lcnmcd comm.l lor (lu.

Yoid ab unuo. cm.lm “Nomsfiglice and havi

Wilhidrawy) / \mpp.q-v. al Nitlierys .unuiml'ul ta

.xdn,nmr the oy
(Ju\ unmun Servanty (l Hu.'

be nwardcd “Without pmvulul undcl"(hc
ey’ uml l)n-.upluu.) l\ulu. ‘)73 :
i

y the rcﬁpondull: It wag shu.d

ol .ulmmuhlu lo-the nppc“nnls
fan pntlcr the deliniton of he: 1Lh

4. : © The: :lppc'xl\ were |csmc.d b
that the sujq n”owamc was

PItsonng | OCCituse he

as they did nT‘
ai(h Personie| meing.

m..txlu(t. or orgamzanon dchvcrm
in S(.hcdult.-l [T

"2 person who. hcld a post iy .m\-

8 services
“in the hcallh scctor and mcludcd

as Lurth wer submmcd tha
the Hcallh Allowancc vas

S
nllowcd provis lonauv lo (hc .nppc.umx' by e | . f |
AGPR on the bagis of" C/\DD Division® S letter dated g, 0s. 2(_)12 but o
subscqucnlly'thnl Dmsxon sent a rcfcrcncc lo llu. I'uwncc Divi;j‘
its” concurrenee for admmmbnh(} of Hml(h Al

same o 4. 03 2013 on the grouny Lha( thc.y were involved i duc Process
Cof cducation; training . :md rchabiliy;

lowancc which regretteq’ the| . . o .

.umn ol disabicd uhildxcn

.md pcrwonu
with clu\.lbmlu.s and huu.u muld ll()l be decel;

ared ay. -health personnel (o
beeome anlcd for the saig .llluwuncc. The CADD on’ 13.03.2013 in ity

Comumunication 10 AGPR wmcu.d samuon of the Healy,- /\How.mm. lo- {:‘ _____
- DGsE cmploycees withay, cn..c.zrrcncc. of the Finance Dnvusu.n:m’.c- the | }J|. o
AGPR m'!dc-,prow.\'mn;xl "\‘\'mcn T the appcllants whnch was P _i"ﬂ} |
subscquently discon(inu’c;l afier verification of uuulcmuu in order to | i
| ;)ré\'cxlt the misuse of ‘lhi':. allowance by ‘non- -entitled pcxsonm.l It wns REENE ’
4 | subm.iu.?:’d Al-w_\; respondent Ng. 2 that health aljoy: : with (1l

ance was gr;xn(cd-w:(h’lhc




. . @ - ) . - 5. N 5(1) to, 573“()(,\/20]6 cle. with M, s, K '

"Vy Ce .tpprn\'-ll of lhchum Muuatcx lhmugh i .summmy
\3 S lhr«.; l:.du'al Go\'cmmcnl llospuuls i.e. Pakist

: bcu.m.c:. -I°.G., PoJ\'xlunc

bpumhcally movuJ for °
an Instituic” of Medical
Rch.xbnmuuon Mcdxcmc R

0f Special E(lun..uum & Sociul Wclruc being an-. .o
o ulllt..l(mn:ll body, dt..ll( witly® the . pxoccsb of ~education,’
_______ S o nlmbxl:uhon of dx*.xhlg,d cmldrcn and pcrsons' Wit dm

: varricd out. by 4. mu.u-vrot‘cs-.xonal lc.xm mcludmg te

ilralurs, minister :.nl
X'all within lhc ambig

and N.mon.ll lastitute of’
I'hL. Ducclor.m. Cxuu.ral

lraining and '

abxhuca whu:h w.xs
achcr: pxofcssmnnl:

.mu”.uy }.l-l(l did nu(

and could net be dcclnrcd as-
.llluw.mu.

do&.(ors .xdnmu' .uul supportive /.

of health orgamza(wn
*health - pr.rsonnc‘l Woget the gajg

AGPR in its parawj
Farkh F. Lodhx

The u.\pnu(luu No.3 .
S¢ comments submitted- ‘that the iden(ical cascs: lxllcd Dx
cte. vs Sccrctary Fmancc were still ‘pending
Hon'ble Suprcmc Court o('Pakxs(
__S.

v T Wc hard e ICWCd counsel, for the lmrtu:s and bcru.scd lhc. :
\ " record. K e

E, before lhc

G. Hu. Iu.allh .nllmv-

was’ granicd 1o the hcal(h pu'wnm.l in

Govunmcnl. in gy \ .‘u,lu.nu,. W

nce t.qunl o onc basic "

ny o(‘xunmng salary -
the v.:mpluymunl ol l-cdcrnl

ith L“LL( Imm 0101.2012. AU was nade. .

In rc.ply toa query raiscd by AGPR vide'
- “letter  No, TM/IS. 64’C.SIIP/1U’$/20H 12/186 .ucd 12.03.2012, (¢ -

_____ chulatlons Wing of the l‘mancc Division vide . 0. No.I* 2(13)1(-2/20‘12- -
172 dalcd 27 03.2012 fumisheq dc.l'muon of the hcallh bersonncl b
that *heal); | personnel meant a persons w

admxssxblc 10 non- ch'nml cadres.

y slnting ’
ho hcld a post in any institute or

organization dchvcrm[, scrvxccs

in- tlu. hullh seelor and mcludud in
Schcdulc-I but’ did- not mcludc

pcrson \vho Was on deputation (g the

Federa) Govcmmcm ﬁom any Provmcc or other’ authonty and who was. o

contract, or on work charged basis or wig was paid from contingencics.

-The appcllants arc ncither (Icpulahomsls lrom any Provmcc or other

on contract jor on ‘work: chargcd bns:s.
- They are also not being paid from conung.ncws.

- authority nor have been cngagcd

On llu, contrary, they are

civil servants under section 2 (b) ol the Civil bcn\':mla Acl, 1973 G are,

dchvcrmg scrvices to the disablei children 7 persons. - ‘The l:cncﬂcmrxcs /- REERa

appcilants compnscd of Academic ang Administrative Cadrcs. Accmdmg

to the dcﬁmuon furnished bv the I‘mancc Division vide their u,0, dated -

27. 03 2012 lhc appcll.mls are entitled 1o health-allowanee, Iy puras-G & 7 - oy

undcr Facts ot‘pnrawxsc c.nmmcms filed bclorc the Hon' blc Islan};xbnd I-Kigh
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Courl 1slam.ubad on hch.ﬂl (;l'

e N(‘ ‘3007-’2014 l( \\'

" as. UP:\ ('or DGSE for ﬁu
:cndorw thc NIS I BOS

_ undcrsmndmg D O

Lt Was duty of AGPR o take action- on
vcnmlcmcnx It was praycd th

. CADD & DC'SL. therefore, e Fin

 the lon'ble lslnmab.xd lhgh (.om(
'_ Tnbunal "This scems 1o bc dlscrumn

L&
wuhdra\\'n uml:\lcrallv, in \'xolauon of n

laiv that bcucrls received by a civil xcrv:ml

(, .

.Sc.u-uary I manc.c ‘.Di'visicm"in Writ P
as calc«ortcﬂl) admde

C:\DD agmn momluul NIS. /RO, cmumnmg a prnv:saon ol Rs.100 million

:mu.ll yx..u 200402 15 hmku' DEA. m(u-.c_d o
.md l‘oxu.l'ull)' (Iuluclul .m
mxlhon ol‘ HPA lcavm" Rs7458 mxmon for

hc. pcunomrq (now
:\ppcllam..) Le, 24q cmplovc.u:.

under - the eriteria - of cnuucmcn(

Aetter, datcd 09. 05 2014 was

issued by FA's
Orgamzauon o AGPR for stoppagc of HPA to

non'—cntitlcd_cmploy'ccs. and

at ihe hetition Was an.

ance vamou e (.\cluclul ﬁnm the list
anece vamnn I
stand, s nor .tllowul fo approly,

of rcspondcn(\. Now the Fin a8 come un ‘Witly dlﬂcrcnl

legitimate rights, A large nambey of i:m_pl(iyéc.s‘ ol

similarly placcd. arc. gcumg. the said .ulvnm'xgc Why. then, e appc.llanlx

cn wnltcn m the comnu.m-. m.rm
lblunmbad and the l cder

be deprived, is not clear from what h.u, bee

al Scrvlcc

25 of the Constitution of' Islamic chubhc of P

amount wluch is against the pxmcxplc of locus pocm
Ion'ble Suprcmc Courl of Paklslnn hns consxstcnlly hcld that the bcnc..m

once granted and acted upon crc.-ucd a vested: right which could not be

atura| Juslxu. It-is an csl'tbhshcd

passetl by lhc compclcnl .lulhonly wnlhoul .my fault o the p.xrl ul Lcivil’

wcwant could” not be recovered - cvcn

subccqucmly withdrawy ar ruuﬁuf We. e l‘mu(n.d G l.\k‘. this v

~the h"ht of lhc Judomcm of Hon' blc $uprcmc Courl of Pm\xsl.m u.poncd in

PLD 199" SC 207. chcc 1o this extent, lhc un

pugm.d orders ;u-e not
legally sustainable | md hablv. to be set ax:dc.

7. 4 Wc would like to make an cmph‘xszs on the Judgments of (he

I'nbunal in Appcals No.324(R)CS/"OlJ and 381 to 4.05(R)CS/201§ ',davtcd :

N i ;-rr'--'-': S Triguna?
AT .
A N . i -0; LRI ﬂ(

365 10 STHR)CS 12016, ete, with M,

. ‘c’lil'i'm_xs
that in: Aprll 2014 M'im’..'uy ol

amomu of Rs.92; 542"

who bclonbcd 1o mcdlcnl profcssxon.and came -

of HPA as’ per DI-'A... (CADD)

thc said - letter nhd' decide -

.ldll‘llnl\ll‘.lllVL nsx ¢ witly

atecTand n.pmh.m. No, luuc.\! reply has
~becn submuu.d by the respondenty for dcprwuu_., the appv.llants o{' their

the l’célcx‘:yl Govcnuncnl.--

atory trcalmcnx oftcndmg Aruch. 4 & '
akxstan, 1973, lurtlu.r the .
: appullanls have been dirceted b\' Fespondent No.i 1o, rctund= ihe paid

1cnlmc bccuusc. the -,

cven under t.rmncoua order’

i the bcnclxcz.xl order’ wag

iew: in
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7 s ,\7.1(1{)('5/;:0!(:. vie. with L%y,
US.10.2015 and 14.12.2010 .\hu.m the wnuov»rn\ u..lauu;, to lelh

Allowanee has already been resolved. When confxonu.d with thc said lact,

the respondents have failed io dcn\ the L

acl, As Sm.h, the .xcnon of the

respondents appeins 10-be mwn..xsu.m in the light of the

.1lmum.nuom.d

judgments on account of Aziicle 23 of the Constitution which guarantccs "

cqual rights and equal protection of la\v for cv:
umformuy

2wy citizen. To cnsure o S
rule of consistency must be dpplu.d whilc consndumg the case . :
ul’ the sppetbvota, Ninee thae v i A Conrl \'uh in

casc reported as 1996 SCMR 1185 h.lb

-+ Bovernance Jderandy

s judpient I the
alrcady hicld that “vule of poad

.h.x. e b\.m.ﬁus ul the ‘said decision Be \.Muuh.gl lo -

othier civil servants .ll\u wha m.ly not be partics to the litigation, ms(c.ld ofl

compelling them to approach the T ubpml or any other legal forum.
- the claim of the appellants is rcq.urcd to bc decided on the s
' principlc as framed in the cases ot‘ Dr.

I-Icpcc. b e '. !
amec analogy / ‘
Farrukh Fiaz Lodhi and othcrs by the
Tribunal vide ns_]udgmcnt dalcd 05 l() 2015, 11 01 2016 and 14,12 201§

S,

[t

I‘orcgomg in vicw and lollowmg thc rulc of consxstcucy‘ thc i

nmpuuu.d onlua dated 21 ()3 2016 and 25.03. 201(»

are st aside ),vuh i -

direction to the respondents 1o continue the Mealth Allow.\ncc uln.udy S i
. I Ay

grited (o the appetlants .\lll\.c 2012, and to relund .\ll deduction made- in : " L

\.omph.mu with the impugndid or \lu.\ within o puruul ol une mionth l'x Oni ' b
Sthe date the \nl|\' ul this J\nl,-mcm s ree t'l\’\'ll w their oflice. .\mu, llu' mum . 1.k

" appeals h.l\'c veen aceepled, ivlise. l'\.uuuuo e ..l.so .u.cc.pu.d : ' ' g wE

v, Judgiment .lppl\' all the tithed .lppt..ll\ matatis mutandis, .
Y lO.n_ There shall bc no order as to costs. )
< R

. Partics'shail be informed. accordmgly S
; . . .: \ MJ] ' v‘. . ‘e ' .—."..."

MDrHIER\ L . MEMBER !
. ISLAMABAD | S v
o 18.07.2017 . | o : | .
' \ ' *Saced® . :

Fedderal Soevicy T bunal
fshaanadac
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05.10.2015 and 14.12.2016 wherein the éontr()versy relating to Health
Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the

respondents appears to be inconsistent in the light of ‘the aforementioned

judgments on account of Article 25 of the Constitution which guarantees

equal rights and equal protection of law for every citizen. -To "ensure

uniformity, rule of consistency must be applied while considering the case of
the appellants.' Since the Hon’ble Apex Court vide its judgment in the case

reported as 1996 SCMR 1185 has alféady held thatf “rule of good

governance demands that the benefits of the said decisio'n: be extended to

other civil servants also, who may not be partiés to the litig'ation‘, instead of -
compelling them to approach the tribunal of any other legal forum. Hence,

the claim of the appellants is required to, be decided on the same
analogy/principle as framed in the cases of Dr. Farrukh EFaiz Lodhi and
others by the Tribunal vide its judgment dated'05.10.2015; 11.01.2016 and,
14.12.2016. R [ -

i
|
{

8. Forgoing in view and foll‘o:wing the rule of éonsistency\, the i}mpugﬁgd1 orders
dated 21.03.2016 and 25.03.2016 are set aside with 'directionlﬂto the
respondents to continue the Health Allowance already granted' to the -
appellants since 2012, anci to refund all deduction made in compliance withf-
the impugned orders within a period of one mohth from thé;_v date of :CEOpy of”
this judgment is recei{/ed in their office, Since the:\maﬁin'g.'ap.peal héve be,
accepted Misc. Petition aré also accepted. - | - SR R

. ! S i

9. Judgment to apply all the t;itl'ed mutatis mutandi% | , K

10.  There shall be no order as to costs. ' '| E [

11.  Parties shall be informed accordingly. :1 f l

| o |. g

ISLAMABAD | S RN

18.07.2017 . | T
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Muhammad Attique ur Rehrﬁan , :
etc. : (in C.A.811/2016)

.:..Respo-n,‘dents(s)

For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG

(in all cases) Syed Rifagat Hussain Shah, AOR
. . Ms. Saadia Kanwal, 5.0 Fin. -

Mr. Abid Hussain Channa; S.0 Fin.

‘Mr. Sajid Javed, Asstt. Legal Fin.

Mr.. Abdul Razzaq, AAO MEG

Rawalplndl :

For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC

(in C.A.216/ 16} Malik Ttaat Hussain Awan, ASC
Amicus Curiae: © Mr. Muhammad Makhdoom Ali
' ' : Khan, Sr. ASC v '
Mr. Sikandar Bash1r Mohmand ASC
Date of Hearing ~~ 17.01.2018."
JUDGMENT

UMAR ATA BANDIAL, J.-— By leave of this Court
granted on 23.02.2016, 01.4.2016. and 12.12.2017 in the

several connected appeals before us, the appellant' Federal

Government challenges the judgments ‘delivered on’ common

questions of fact and law by the learned Federall'Servicc_a Tribunal..

on 05.10.2015, 11.01.2016. and‘ 18.07.2017. 'I‘l:ie judgments
impugﬁed in the coﬁnéctéd appeals decla;e the .res'pondent
employees of different instif;utions functioning .under the
Directorate Geﬁeral of Special Edu.c.atio‘n (“DG‘SE”‘) to be .eﬁtitled
to péyment' of Health Allo:vvance. granted b& 't‘he_ Federal
Government vide its éfﬁce Memoranda da’céd 04.02.2012 and
06.2.2012. These Memoranda are issued by thc—: Finance. Diviéion
(Regulations Wing) Government of Pakistan pur.suaﬁt to

a_;:ﬁproval gfanted_ by the Prime Minister under the Rﬁles of

Business, .1497{3. It would be useful to reproduce the two

(0] 4
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memoranda cohtammg the’ terms and condmons for the grant of

o s

- & © Health Allowance to ehglble persons:
<7 .
"Governmen‘t of Pakistan
Finan¢e Division
. i (Regulations Wing) ‘
F.No.2(13)R-2/2011 . . Islamabad, ‘the 04th Feb,2012 : i

OFFICE MEMORANDUM ‘ - , i

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO . . ;
ONE BASIC PAY AT THE INITIAL OF THE - ’
SCALE TO.THE HEALTH PERSONNEL IN BPS ’
SCHEME.

The undersigned is directed to. say that the :
Ordinance No.VI of 2011 that sarictioned the Career Structure for : ¢
i * Health Personnel Scheme (CSHP} has lapsed on 26.12.2011.
i Accordingly, CSHP is no longer in the field and all health personnel - .
have consequently reverted to the BPS scheme. In order to s
compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has been’ : ‘
-decided by the Federal Government to grant adhoc allowance equal o ‘ :
to one basic pay at the initial of the scale to the health personnel ' ,
in the employment of Federal Government, in BPS schéme, with :
effect from 1%t January, 2012. This will be in addition to their : !
existing pay/allowances in BPS Scheme. . : i

2. " This Division’s OM No.2(13}R-2/2011-698 dated 17th - ' . ?

Novcmber 2011 may be treated as withdrawn w.e. 1. 26.12.2011 I

- 8d/--
(M. Munir Sadiq)
.Deputy Secretary (R-1)"

“Government of Palcistah
Finance Division

(Reg‘ulatiops Wing) D
F.No.2l(13)R-.2A/2011—777 Islamabad, the 06th Eébmazy,?OlQ o ' ;"
. ' OFFICE MEMORANDUM' ,
Subject:  GRANT OF ADHOC ALLOWANCE BQUAL TO ONE B

BASIC - PAY OF RUNNING SALARY TO THE HEALTH . ‘
PERSONNEL IN BPS SCHEME ' :

In continuation of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant, benefit.of one .basic. pay of running

- salary: as Health Allowance to _the . health personnel in the
* employment of Federal Governiment, in BPS scheme, with effect
from 1st Jantary, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amountihg to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f. 1.7.2011 will

continue.- i
Sd/-- .
. (Manzoor Ali Khan)™ .
~ Sr. Joint Secretary (Regulations)’ :
. . femphadsis suppfied)
2. Learned Deputy Attorney General has contei;ded‘
/ that the Health Allowance granted by the Federal Government is
available to health personnel in the employment of the Federal
/ Government.inl the BPS scheme at three hospitals established in
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Islamabad namely, Pak1stan Institute of Medlcal 801ences

{“PIMS”), Federal Government Polychmc (“FGP”) and Natlonal. |

Institution of Rehabilitatjion Medicines (“NIRM”). The employees :

at these hospltals do not have a career str‘ucture in Ulace after
the Career Structl.ue for Health Personnel Scheme Orchnance

2011 (“Ord_mance”) lapsed on 26.1.2011. The Health Allowance

was accordingly granted by the Federal G.overnment as a form of

compensation. It is clear from the two merhoranda dated
04.2._2012‘ and 06.2.2012 reproduced aboye that the i—iealth
Allowance, is: grautedl to “1mealth personuel”. : However, the
composition of the category of emialoyees that are .eliéible for tiﬁe

benefit has not been: provided therein. The respoﬂdentswyho are

several hundred Aivn,- number are unrepresented by counsel. In

view of the factlthat- a large.number-of employees are au’fected by
the 1nstsnt controversy, the Court has sought ass1stance from
Mr. Muhammad Makhdoom-Ah Khan, Sr. ASC and Mr. S1kandar
Bashir Mohméud, ASC as amicus curiae. in the matter.
Mr. Sikandar Bashir- Mohmand, ASC made sble submissions

before .the Court that highlighted important fécts and

documents on record which - simplified - thev controversy

appreciably.

3. It transpires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regula"cions Wing)‘ clarifies
that the term “health personuelf’ 'used in the above mentioned
memoranda ‘bears the meaning given to that expression m
Section 2(b) of the Ordinance. This definition refers to the
c011tents of Schedule-I to the. Ordillallce ‘which specifiesli the

service providers who qualify as health personnel. A perusal of

Schedule-I shows that five categories of service providers are
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cl_assifiéd as health persénnel, namely: Dbctors, Allied, Nurses,

T ST T

;\3‘\ * Paramedics -and Support. The se’i"ric;es specified under the
< '

categories of Paramedics - and 'S'_upport include Teachers, -

Audiovisual Operators, Technicians, Librarians, etc. o o :
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4, 'The ~administrativé Ministry - for the health
institutions of the Federal ‘Government at Islamabad is the
Ministry of Capital Administration and Development Division L

(“CADD”). It is an admitted fact that vide order dated

G

13.03.2018 the Ministry of CADD granted the Health Allowance

to the employees of the DGSE and its allied special education

~centers/ institutions including National Trust for the Disabled

(“NTD”) and the National Council for Rehabilitaﬁbn of D‘isabled' » \
Persons (“NCRDf’”). The resﬁondents wefe' 'therebyy,. ‘ L ; E
acknowledged as beneficiaries of the said grant and were paia .
the Health Allowance with . éfféct from 01.1.2012 until o .
27.10.2014, when .t.he Finance Divisio‘n iriformgd the Aécoun_tént

General Pakistan Revenue (“AGPR”) that only health personnel

working in Federal Government hospitals and clinics were 4

qualified to receive the Health Allowance.” The AGPR

correspondingly instructed the DGSE to stop payméflt of the
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said allowance to its employees as no budgef allocation for the:

said emolument had been made in the financial year 2014-15. -
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5. The discoﬁtinﬁatioh of their Health Allowa'nce was
taken to the Islamabad High Court by somé.of the reépondenté.
Vide order dated 17.9.2015 the l‘earne_d High Court referfed the
dispute to thc‘ Secretary CADD for paésing a sp.e'al«;ing order

thereon; and till then restrained recow;sry' of past paymehts of

the Health Allowance from the affected employees of DGSE and

”V\/ allied centers. The Secretary CADD heard the parties and by
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order dated 21.3.2016 rejected the ent1tlement of the

% respondents to receive the said allowance The pr1nc:1pa1 ground‘
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l
of h1s dec1s1on is that employees of the DGSE were engalged in

the process of education, _trammg and rehablhtatmn of disabled

children and therefore did not f_all within the ambit of a health

organization. The respondents successfully‘challenged the said

S

order before the learned Federal Service Tribunal which has,

pErE—y

o inter alia, bj)} the impugned judgment date'd -18.07 .20l7- declared
that the respondents are entltled to the grant of Health
Allowance - - : '. | o r .' i
6. ~ Learned Deputy Attorney Genl,xal has contended :

' that after the lapse of the Ord1nance that had prov1ded a career | ' *

structure for the doctors, nurses and pararnedics working in R !

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Government as compensation' to the said health | - o i

personnel. He . was, however,' unable to show any

conternporaneous dlrecuon issued by the Mmlstry of CADD or .
the Mlnlstry of Flndnce that restrlctcd the grant of the Health i o [l
Allowance to.- the claimed ernplo'yee's of the thr‘ee hospitals
specified by him. As already noted above, the definition of health.

{

personnel provided in the M1n1stry of Finance ofﬁce' :

Memorandum dated 27.3. 2012 is wide in scope and therefore o | |

unhelpful to his plea. = - B R o ;

7. ‘We have examined the definition "of “health

‘personnel” adopted by said rnemorandum dated 27.3.2012 from

ke
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Section 2(b) of the Ordinance which is to the following effect: o

“b) “health persénnel” means a person who holds a post in any

"institute or organization dellvering services in the health

ST

sector and included in Schedule-l, but does not include:
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i) a person who is on deputation to the Federal"

/ Government from any Province or other authority; -
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i) a person who is employed on contract, or oni work

charged basis or who is paid from contingehcies.”

8. It is noted that the foregoing definition of héalth

personnel .covers persons hdlding pdsts in any institute or. |

organization who are delivering services in the health sector that -

are,in'cluded. in Schedule-I to the Qfdinanée. Learned Deputy
Attérney Ge'neral' was unable'to ,dilstinguislhf the respondents,
who are employees of the DGSE énd allied ins_titutiqns /'centér.s;
NCRDP énd NTD, from the'-_ paramedic " and suiapiorﬁ staff
positions that qualify as hea_lth personnel according to
Schedule—I to the Ordinance. It is not dehiéd b}; the épf)‘ell_ant

that education, training and rehabilitation of diéabled.pcrsons

are services provided in the health sector. These services fall

within the terms of Schédule-l to the Ordinance and therefore
the providérs tllefeof qualify as health personnel.
9. Accordingly, not only do the .fcspondents fall within

the category of persons who- are, in terms of Finance Division

Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

the Health AlloWance but their entitlement has in fact been
admitted by both the Ministry of CADD and Minisfcry of Finance.

In this respect the aforementioned letter dated 13.3.20183 issued

by the Ministry of CADD is referred. Also the affidavit of th,eﬂ

Secretary Finance, Government of Pakistan filed in the

' Islamabad High Court pursuant to that Court’s order dated

20.3.2015 péssed in Writ Petition No. 4007 of 2014, speciﬁcally
records that the proposal approy¢d by the Prime Minister vide
Summary dated 25.1.2012 did not restrict admissibility of the

Health Ailowance to the personnel of Aféhe three hospitals

(identified by the learned DAG). For that reason the Finance
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Division Memoranda dated 04.2.2012 and 6 2.2012 made the

e et e

3 + allowance aveulable to all health personnel employed by the

Federal Government in the BPS Scheme. )

10. As fa result, the said allc)wanc‘e‘was paid to the

[y Tee

health rpersonnel of the "D'GSE and its allied institu'ti_ons' until:’

127.10.2014 when the Finance Division instructed the AGPR to -

. £
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confine the- grant of the allowance to employees of Federal

romE

Government . hospitals arid clinics. This instruction represents

merely a change of oprnion which is .not occasioned"osr an ,
amendment in the terms of eligibility for_the Health Allo\vanoe. o | L
Therefore “as the Memoranda dated 04 2, 2012 06.2.2012 and l
27. 3 2012 1ssued by the Finance D1v1s1on, .Government of

'Pakistan still hold the ﬁeld in their origi‘nalf ,ter@ms, there is no o . "

merit in the objection by the learned DAG t:S the entitlement of

ETresT

the respondents to claim and receive the Health Allowance.

11, As a secondary and also tenuous argument, learned o ;

Deputy Attorney General contended that the Health Allowance is

RS

granted under executive fiat without any statutory backing.

therefore the same can be withdrawn by the Federal Government !

at any time. That is clearly a flawed contention. 1t is admitted

i
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i
i
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that grant of the Health Allowance and the terms -of ‘eligibility to

receive the same were 'Adetermined By the cornpeterrc authority, '4
Ministry of Finance in aeeordance with Rules of Businese of tkre |
Federal Government. The original terms of the said lavv_ful grant
still hold the ﬁeld. These were acted upon and payment' of trre

Health Allowance to the respondents has conferred a vested

N vy
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right upon them. In quch c:1rcumstanccs, the executlve is barred

x s

by the rule of locus poemtentzae from umlaterally resemdmg and

retrieving the benefit availed by its recipients. Reference is made

3




to Pakistan, through the Secretar‘v, Ministry of Finance vs.

Muhammad Hlmayatullah Farukhl (PLD 1969 SC 407) and

The Englneer-m Ch1ef Branch Vvs. Jalaluddm (PLD 1992 SC o

207). Therefore v‘vithout a change of the terms of eligibility for | :
the Health Allowance even the prospectwe exclusion 'of the ' |
. respondents from receipt of the benefit shall constltute arb1trary :
and unlawful action. |

12. In the circumstances_', yve do not ﬁnd. any ‘er_ro_r or
defect in 'the ilnpugned judgments of the learned f‘ecleral éervicé

Tribunal dated 05.10.2015, 11.1.2016 and 1872017 :

Consequently, these appeals are d1sm1ssed and the entltlement

of employees of the DGSE, allied institutlons/ cente’rs, NCRDP

Rl

and NTD to: receive the Health Allowance is eifﬁrmed.
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| Ojfﬁceofthe |

Accountant General

- Khyber Pakhtunkhwa Peshawar

- Phone: 091 9211250 53 | )
No HAD/Allowances/Corresp /2017 18/422 S Dated 19. 04 2018
-+ To . .

- The Branch OffiCei‘,‘ _
. Pay Roll-4 Section.

Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
‘ - IN_CIVIL APPEALS NOS 1631-2112/2017,216/2016_ & -
: 806?8;1[2016 BY THE SUPREME COURT OF PAKISTAN.

I‘ am. d1rected -to enclose hereW1th a- copy of A, O(TM)
. No.TM(F)/T- 4Q/Health: Allowance/2017 18/138 dated  05.04.2018 | |
-alongmth Honarable Supreme Court Judgment for further cornphance '
© ‘under 1nt1mat10n to AGPR Sub Office Peshawar accordmgly 3 j

“ACCOUN7D# OFFI CER (HAD) |

% |
%

. D:\My Document\HAD Sectioq\éomplainf regard.doc -




prse B I — GEFICEOFTEE _ 1
o PR ACCOUN l‘ANT GhNERAL PKISTAN REVENULS
L ¥ B *‘;’s , : o ."Sub Office :

S o g i o . PESHAWAR
&aﬁﬁg o Ph No:(091- 9211278),FaxNo 0919211301 |
No. TM(F)/T-40/Health Allow.2017-18/ 124 B \Dated 05 .04. 2018
" .To, _ I _ o ' ' ' 4
T \/I‘hc Accounts Ofﬁcer (H.AD), o L 3 g
.. Office of the Accountant General, =~ L "
' -' .Khyber Pakhtunkhwa Peshawar : o a
' Subjéct:  COMPLIANCE OF JUDGMENT DATED 17.012018 PASSED IN CIVIL "
- APPEALS NOS.1631-2112/2017, 216/2016 1344/2016&806-811/2016 BY THE = -
- SUPREME COURT OF PAKISTAN. . A
;f - ' Please fmd enclosed hercw1th the Accountant General Paklstan Revenues,l o
Islamabad letter No-TM/18- 64/C1rcular/2017 18 Vol-B III/589 dated 12.03 2018 along-thh its . 3
enclosures on the above subJect * o
)

The Supremc Court ‘has made the cmployees of DITCCtOT Gcneral Spcmal“ .
Educatlon its allxed mstxtutnons/ Centers, NCRDP and NTD entxtlcd for Health Allowance |

chce, the Dlrector General Specxal Education has been transferred 10 Provmce under 18"1 o

amendment and become a Provincial subject 1t is kindly requcstcd to take the requlsnte acticn on E

the above noted subject judgment under intimation to this office for ‘onward submission _of 4

- compliance report before the court. _' 3 A’)’ v
S SRR o AC&TS eeeER (IM)
: : ' : AGPR Sub Ofﬁce Peshawar o

. Copy forwarded to Accounts Officer (TM) oﬂ‘ ice of the Accountant (;elneral Pakzstan Revenues ’ ‘

G- 8/4 Islamabad. I
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4985 Health Professional 53,270.00 3409 Incone Tax R 1,284.80- - . L S
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PESHAWAR HIGH COURT, PESHAWAR.

FORM ‘A’

" |FORM OF ORDER SHEET
Date of Order o ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings ' : JUDGE/JUDGES
1. : 2
19.09.2018 W.P No,.4301-P/2018 with Interim Relief.

Present:  Mr. Muhammad Khursheed Khan, Advocate .
' . (counsel for the petmoners ,

Mr Moeen-ud-Dm Hamayun, AAG for the
respondents

*kk
;,

Desplte direction of this Court dated 11. 09 201 8

the Advocate General Office falled to check the relevant

' quarter ie. respondent No. 2 and apprlse ‘the Court about the |

|
consequences of the 1mpugned letter dated 03.06. 2018

Today, the , learned counsel for the petttloners produced

another letter dated 14.09.2018, whereby the D1rector Social

Welfare & Speclal Education Department desplte repcated

'reminders- of Accounts Ofﬁcer has -falled‘ to prov1de the | |

l

Fmance Department and release of budget through SAP

requtslte adm1551b111ty of health professmnal allowance from‘ '

Court laws, however, taking 1en1ent view, the Secretary
Finance‘ Khyber Pakhtunkhwa, Peshawar, is directed to

personally appear before the Court and explam his position.

system under object head of health allowance is still awarted ,

The letharglc and dlsobedlent attltude of the concerned officer |

has exposed h1m liable to be dealt wrth under the contempt of |

EXAWUNER
Peshawar High' Court




M e @ v,

Date of Presentaltion of A pplication.

No of Pages, |

...............

Date of Prepargtion of Copy

ate of Delivery of Cops

7 g, i
1
-------- 4-a4-§ueas¢7 i

To come up for hearlng on 04.10.2018.

'Intenm Rehef

R Notice for the date fixed. In the meanwhile,
‘Profcs‘sional health allowancé-shali not be deducted.fro'm the
1 | ' o :

petitioners.

b T L.
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——— &:‘"*a.‘mw“
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( C')\/‘ TN \”v\‘x QF KV EBER PAKHTUN WA,
CEAKAT, USHR, SOCIAL WELF A"QL" SPECIAL EDUCATION
& \..-’\..’Oi‘nl.*.\ﬁ ENIRC \f‘. ERMEN 1 DEPAIRTM L‘l\' T

SUMMARY IFOR PROVINC!AL. CABINET

Subject:- DI\/\WL O E HEAL THALLOWANGE BY. THE EMPL OYEES OF
‘ SPLCMLLDUC‘/\MOI\! | S . s
1 . .
~ WIP.N0.430/2018 NAZEER SHAH VS GOVf*r’r\r\w— T OF KHYBER
PAKHTUNK HWA ' : ’ - :
3 T ' : o

- Before “he 18" constitutional amendment the 10“nployces of
: |

! D;rectorate General of Special Education, Islamabad were allewed.and since
: ()1.04.2011, after the 180 mm::n-"h'nc-\nt they were \/vori\'i'-"‘.c'l lil"(“"*)lf e Sueerolney,
Social Welfarei Departmeant, | vher P '\l\numl hwa, Til e el VeHGQD aned wlaeo

essional Allowunocn Jide
j .

t
01.01.2012 thcie.pei.il'ioner ere fccelvmg Feglin: Profe
Finance Division (Regulation Wing), Islamabad Notificat ticn (Annex-l),

s allowance was sicpped by Federal *-overnmeﬁi ::-u'u:::‘sncx:(:u‘c.l'!.rncn
i h J L:l

-3

2. Tl
- the petitioners filled a: scrvico appeal in Federal Service mm nal, el lamehiudl, g
on ,1,8.07.20'17 he l—edcral Service Frlbunql c.cc;d(.d in favour of ihe pet lloners

l (Annex-1). - o ;.’ -

, i
3. - The l-cdelal Governmen then challengod th( udgmom / doulni(m uf :
lhu Federal ScrL/xco I'ubunal in th¢ Supreme Court of Pakistan’ bul llw apex sourl

abodecndedm‘favourofthepeu oners (Annex-ill), ‘ o !

|
[ . !

4, . After shlfmc the services ﬁom Federal Govcrnmcn to ‘Provineial

Governrent of ‘Khyber Pc‘ﬂmnxmwa the Cﬂ"p'O/CCS of Specxcal dutation were

receiving the said ollowafnce provisionally on 13.06, 2018 the /-\ccountam Off ncor .

4 ‘ (PR-04) office of the Accoumo“’ General, Khyber Pa}fmurk'w‘a hab wrltuﬂn a

| e tt@r to Deputy Commnissmnen Fc:nawar with a copy to Dlrcct(“’ Social V\/elfafo
and SCC’CL&W I'mar* C; blC}ment hat bL'cc'oL for 1 hc Heall h A lov,a;1c~ ,hé; |
been allocated but the same has not oeen uploaded to the SAP bou puler ¢ yf-'lzc\m

i lill date. Accountant Office X

cer (P R-04) further clarified  that the Accountan! Cmn(nal
. R
- Olfice has released the riaaymen {(Health Allowance) to these cmpfoym G (Jl‘l lhe- h

laruest of Social WelfaruDepartm =1t in cr*mpllanco of th@ Judcm(*nl of ulllllHlHC'
’ [

Gourt of Pakistan dated 7 01.201 18, orovxsno.xally and subject to its ﬂ(“)lf.m“]“lly

l
I
i
[
i
I
I
I




GOV"R'\”\”‘*" r.OF Y"‘YB"R PA &‘-iTU\ (‘—\\\H\
7 AKAT, USHR, ""f‘lOL\/\!E‘ FARE, S”LC‘A‘ ERUCATION
& WOMEN '.N‘.DOV\'E?*\J"?—x\!i Dx:; ARTHE =NT .

SLJ'_j_rz.,_a\_g_ﬁ_\__Rji_;_. R P PC’O\/NPH\l CABINET x'

"»‘3\”‘3100t:~ ‘DRAWL | FHEA] M\c, pY_THE E U\ﬂ;‘\,..(..)‘( BEYOF
B SPECIA |

S WP.No.430/2C
- -'PAKHTUNKHWM

‘the rcleased

KhLUDKﬂWa and that 1n( c=<\

fmm Finance Depa”tmentl Kn\/a cr Pal

ploadeo 10-the” SAP System, the ba\/ment ;@’s Health

K

budqet is not been u

'HO_\NdnCL wm be stopped (Aﬂl"lp/\ . /)
‘ \ | : :
e employees of Specna Educetlon ﬂ\lwd 2 vym petmon

of - tne\consutut\on of PaklsLan 1973 and ILQUOS((\ for. , .
letter of Accountant Gonmn\ K\\yb(r

h Al\owance on’ 19()‘] 2018 nnn
cct wnl pom\nn Hm-'-ln“v\\:i‘r‘l '

| o
}5 ' Accordlngly tn

under " article- 199

mmpcnsmn of the . above | mentioned

ankluunknwa and for' con’unuatxow of Healt

he sub)

\nc{noo Department, Khybm Pa\\mun th lo por mln\\\y

~artdor sheet issued by tnm) \onol able Court in

(\hml(‘d the Socrot'ny F

fore tho coumon 0 ce wnh the
\
. Secretary, F\nance Depa‘l trln'ent soneared before the court on 04.10. 20% an Ll U
il H\\ ”mh mn \\ ' -_':

i
e court chroctod tho Sacratary,- Finance De p(\x\m(

co\nl ouln\ l\ |

nppum be 1. 10.2018. In comph.m

" “honorabl
, FHeallh Anowance shall not be deducLed from tne petmoners (AnnCA ,_\,/).‘ : {

\i‘;a-*

6. : Final\y in 7cemp'.ianc:o wutn the oxdus of Honomb\e PL,ShaW’1|| \-hgn

Court Peshawar the Se\cretary Y'xnanco Department requos
ted 01. 10. 2018 adwsxng tn

SO(th)/FD/S 2521/20 13 da
dministrative Depa nmcnn after tho»ough 'm'\\ysls

(Annc,\-Vl)

ted Vllde his omce

3 departmont

letter No.

to. move a. oummary bequ tno AC

forthe appxoval to’ Cnl,ef lnlSLCl Khyber Pakt‘xiun‘.\nwa

¢ of Peshawar -

|
i

7. Pursuancc to tho orda .xgh Court Pesmw'-{r dated
04.10.2018, the _Chref Minister, Khyber Pa}\nmnknwa \s quuostod t
o} lho pontmnow and implement’ the: ordar af \lm Honnmh\n ‘

o allow the

fealth Allowance - A

coutl.
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L \’ GOVERH NMVENT OF KHYBER PAKHT UNRFIWA L
SN W /AK'AT USHR; SOCIAL WELFARE, SPECIAL EDLJCAHQN
P & WOMEN ElePOWEhMLNFDtPARHVlLNI

' L I
l o . éUMIV'APuY FOR DROV]NC!AL CABlNEl

; i
i

“Subject:- ORAWL 0 F HEALTH ALLOWANCE BY THE EMPLOYEES or:’i-f.m
| . SPECIAL .EDUC“/\I'IOI\
WP.N0.430/2018 NAZEER S SHAH VS GOVER \IMF\IT OF KHYBER

PAKHT UNKH\/\/’A; A , ' A ‘ X

8. On the observauons of Finance Department the Cepartmenl of Bnnin

ulmro responded u\l]d puovuloa the roquisite information. The; Financo Dopm o

l\llylun l’.nl\hlnnlxhw*n aoposed that the subjeel case u\‘\) bl“ SISV }u‘)lcwn e
CPro) ¥ P

Provincial Cabmct for approprn.m. oulu.u wilh regard to the appxoval ol The: praposud

(Yllnwunt‘v in light of C‘mul DC‘( it uon Hmmwlln the fsstie of over-ps mnonl and athor alliod )
i ! :

matlers (Anncx Vll) ©o ﬁ . : ‘ o |
l ’ | P ' 4 v ’ . .
9. . The Chief Mlmstu }\hyocr ‘“.J‘\hn.ml\hwa in Pdld 20 or the <uvn.nmy has

ulmn(ly accordaed qpp‘mvul lo pl 1ce the subject issue belore the mu ting of- I’HJVIH(.‘ILII .

Cablnel for app ‘oval plm

'I(P. The Prov‘mcral Caumet & requested to aliow the "Health Alowarice" (o the

petitioners and implamint the order of Hue ! O Talelss vn'( Court }

7 ) !
x’) . "/ o ot -./.-2

. . : ) s /9/: Ll} . /) ! —\ I:\/ Q

1\ . : (l\xUl EAMNAD” OREES KHA N) P

‘ ' Secratary to GOVCFHH‘K‘ﬂt of }\hvbh" Pakihtunkhwa

/ L '/'nl“i Ushr, Sociz lv\/o]mrc, upoua! Education &

‘.A Women Empowermant: Departiish i

I

.
e




| GOVERNMENT OF KHYBER PAKL TUNKHWA ‘ o
ESTABLISHMENT AND ADMN: DEPARTMENT P .
" { CABINET WING) R \fk e

' 1r;sxu..somi»:&ﬁm:g»%fmw -
_Dated Peshawar the 28t October 4 2019.

The Secretary to Govt. of Khyber Pakhtunkhwa :
Zakat, Ushr, Social Wellare, Special Education & Women
‘Department. . . -

1

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET _—
DATED 22.10.2019. - o S - |

{ am directed to forward ‘herewith the following. decision of the

meeting of Provincial Cabinet held on 75.10.2019 under the chamménshipl of .
Chief Minister, Khyber Pakhtunkh 'vé} for implementation. R

' . - : . J
["AGENDA ITEMLNO 18

i
e A

| DRAWL OF HEALTH AL OWANCE BY THE EMPLOYEES OF SPECIAL

!

\ CRUCATION WP.NO.430/2018 NAZEER SHAW VS GOVERNMENT OF KHYBER|

‘ \ Decisiop of the Cabinet:

Y

|

| @

| The Cabinet approved Health Allowance t6 ihe deévolved EmplOYESs of i
/\ . ! ! . . ” - “1 ! '

| Special Education institutions at the rate ofone runring basic pay.-

i ' :
1
!

‘lmpi”emanﬁm Department: Zakat, Ushr, Social Welfare, s,-pemai:Edu:ca’uqn &} :
z , L anen.Em'puw:am!mi o A 1

e

. . | " . ' ! ' . 1 : ,'.. : i

o 1 am to request ihat an implementaticn. report of tl}c Cabinet ©
decision &s reguired ynder Rule 25 (2) of the, Khyber Pak}m:mkhwa :.«cqumem o
Rules of Business, 1985 may kindly be furnished on ‘top priovity hasis to the

Cabinet Section, Admiinistration Departmefit.

A ' SECTION OFFICER

| t

| 8 to Secretary Administration Departmeie. oo nepartment
}{ I;'A to Additional Secretary {Cabinet) Mﬁr{mslfﬁ_m?’?E?‘f‘?‘?“"
3. pA to Deputy gecretary (Cabinel) Adniinistration Departiss”

| gECTION SFFICER (CABINET)
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LOVERNMENMT OT K vRER PAKHTUNKHWA
. . v |

#

0 pEPART MENT

ey ANC
ARSI ATION WIN G).

Dated Peshawar the: 25-11-2019

i

NOTEFIC/—\T!ON e

L R I . ; |
;N_LLEQL‘S,Q_:S_R-H)B-T/2019. jn pursuance. of the Supreme Court of pakistan Civil Appeal
No.8‘11/2016-tit\ed “Muhanwnwwad At'&QL,le-U-.',Rehman & Others V/s Federal Government of
Pakistan through Secretary Capital Administration. etc,” the Goverr\mer:wof'K.hyber
pakhtunkhwa (Provincial Cabinet) has been pleased t0 approve Health Allowance at the®
rate of one cunning basic pay to the devolved employees working in the Special
Education institutions from the date of their devolution to provincial Govt of Khyber

pakhtunkhwa. . . y : , !l !
. . '

). ‘ The above said a\\ov.var'\c'é will be admissible only to the lemployees of
Special Education. Institutions of Khyber pakhtunkhwa devolved under 18" Constitutional
Amendn"\em. , , . : : . - I »

o s ocretary to Govt of Khyber Piakht'unkhwa'

S ; . Finance Department O

o o o * ‘ 1

Endst: No. & Date Even. . ' f | '

. . | - : l; ! '
. Copyis forwarded for information and necessary action to the:-

1“/ﬂcountant General, Khyber pakhtunkhwa, Peshawar. | R
o principal gecretary 10 Chief Minister, Khyber pakhtunkhwa. o
. Principal gecretary 10 Governor, Khyber Pakhtunkhwa. R i ,
4 Secretary o gocial Welfare, Special Education & Women Empowérment Deptt:!
5 Director, FMIU, F‘me;mcé‘Depanme'nt, Khyber pakhtunkhwa. -
6. PSte Minister Finance, Khyber pakhtunkhwa. Lo .

7 PS to Secretary, Finance Department, Khyber pakhtunkhwa. i .

g PS to Special Secretary, Finance Department, Khyber pakntunkhwa. i
9. PAto Additional Secretary (Regu\at‘.on), Finance Department. o e
10.Master File. ' S : | 3

t+

baiy B :
| ‘ SECTION SEFICER (SR -
/[ : © FINANCE DEPARTMENT *




i

. The Ch1ef Secretary, ' ‘ o N : CL

To,
Khyber Pakhtunkhwa, Peshawar
Subject: | DEPARTMENTAL APPEAL' FOR GR’ANTING/ALLOWIN.G' ‘HEALTH

Respected Sir,

ALLOWANCE TO THE APPLICANT W.E.F. THE DATE _OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER '
PAKHTUNKHWA i.e. JANUARY 2012. '

Dated: 14.01.2022. : T’it@ 3

With due respect it is stated that I am the employee of Special Education
Department and is serving as Superwsor (BP 17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay

~to these devolved employees working in the Special Education Institutions from the date .

of their devolution to the Provincial Government. That the emplovees of Special
Education Institution under the Federal Government were receiving Health Allowancé
which had been stopped/deducted from their salaries against” which those employees
preferred serv1ce appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in-favor of the employees .vide judgments dadted 05.10.2015,

11.01.2016 and 18.07.2017 and the employees of Special Education Institutions deciarec
entitle for receiving of the health allowance. That the respondent Departmient fee ling
aggrieved from the Judgments of Federal Service Tribunal, Islamabad filed CPTLA No.

811/2016 ‘with title of (Federal Government. of Pakistan through Secretary Capital’
Administration ete; VS Muhammad Atth Ur Rehman' & others) before the Hon’ble

Supreme Court of Paklstan and the same has been dismissed by the Supreme Court vide
ite judgment dated- 17.01.2018 and entitled the . employees of Special Education
Institutions for receiving of-health allowance That i js pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health’ Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from thé date of their
devolution to the Province. That in light of the judgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and’ again requested - the authorlty
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. - That the - apphcant feelmg_ _
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other employees of Special -Education Institutions preferred

‘the instant Departmental appeal before your good self for the grant of Health Allowance. -

It is therefore, most humbly prayed that on acceplam:e, of this Departmental
appeal the concerned authority may very kiﬁdly be directed to grant/allow health:
ailowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolutlon to the Provincial
Government of Khyber Pakhtunkhwa. . '

e
Lal Mahmm Naib Qasid (BPS-04),

Govt: School for Deaf Children,
~ Timergar, Dir Lower
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Lal Muhammad (PLAINTIFF)
' (PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Lal Muhammad

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 W '

SCLIENT

¢ 7
MC LEPTED
MIR ZAMAN SAFI

ADVOCATE

OFFICE:

Room No.6-E, 5th Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003




