4 13.10.2022 Counsel for the appellant present. Mr.
Muhammad Adeel Bﬁtt, Additional  Advocate

General for respondents present.

File to come up alongwith connected Service
Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(Fareeha Paul)
Member (E)

10.11.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superintendent for respondents present

File to come up alongwith connected Service Appeal No.
645/2022 titled “Fazle Elahi Vs. Special Education Department” on

09.12.2022.

(Mian Muhammad)
Member (E)



13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre.—admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as prelimi
13.10.2022 before S.B.

ry hearing on

(Mian Muhammad)
Member (E)
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- Order or other procecdings wath sipnature of judge !
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{
i The appeal presented today by Mr, Mir Zaman Sali Advocate may !

be entered in the Institution Register and put up to the Worthy Chaieman for

. proper order please.

RECTETRAR ¥

|
|
|
]
1
f
! This case is entrusted to Single Bench at Peshawar for preliminary
I

' . . 1
hearing to be put there on 25, ) - 2 “UNotices be ! to appellant .

and his counsel for the date fixed.

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.

Adjourned. To come up for preliminary  hearing on

10.06.2022 before S.B.
# /

| (Mian Muhammad)
| Member (E)
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V/S /@aaa/ fa&’a DZ/J%

S#

CONTENTS ~

YES

NO

1

This Appeal has been presented by: A7~ W _;Av%r

v

Whether CounseI/AppelIant/Respondent/Deponents have sngned the
requisite documents?

1 Whether appeal is within time?

Whether the enactment under which the appeal is filed mentloned7

Whether the enactment under which the appeal is filed is correct?

Whether affidavit is appended?

Whether affidavit is duly attested by competent Oath Commlssmner7

oo|Njavjuiaiw) o

| Whether appeal/annexures are properly paged?

ESEYAYANASAVERN

9

‘Whether certificate regarding fi F ling ahy eatlier appeal on the subJect
 furnished?

x

10

Whether annexures are legible?

11

Whether annexures are attested?

12

Whether copies of annexures are readable/clear?

13

Whether copy of appeal is delivered to AG/DAG?"-

14

Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?

15

Whether numbers of referred cases given are co’rrect?

16

Whether appeal contains cutting/overwriting?

17

Whether list of books has been provided at the end of the appeaP

18

Whether case relate to this court?

119

Whether requisite number of spare copies attached?

20

Whether complete spare copy is filed inseparate file cover?

21

Whether addresses of parties glven are complete?

22

Whether index filed?

23

.Whether index is correct?

DN ESENRNENENENFIEN AR ENENENAN

24

Whether Security and Process Fee deposited? On

25

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules: 1974
Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? On

26

Whether copies of comments/reply/rejoinder submitted? On

27

Whether copies of comments/reply/re]omder provided to oppos:te '

.party? On

It is certified that formalltles/documentatlon as requlred |n the above table have been
fuifilled.

Name: //\/7 Z‘M

Signature: A/ 4[)

%M

Dated
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THROUGH: MQ/(
R ZAXNVIAN SAFI
ADVOCATE

Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.

Cell: 0333-9991564




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

= h‘ytmr Paltdrinkihwa
Serviee Tribunasl

APPEAL NO. Aqé /2022 Binry No. 22, Qr

Mr. Farhad Ali, Water Man, Dated%ﬁ&&,
Govt: Institute for Blind, Mardan.

......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

i!edto-daThat on acceptance of this appeal the respondents may Kkindly be
: directed to grant/allow professional allowance to the appellant in light
:Wrd the judgment of Apex Court and hNotification dated 25.11.2019 from
/;!/f]'kr'\« the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy

which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

It PRAYER:

R/SHEWETH:
ON FACTS:

1- That the appellant is serving in the respondent Department as Water Man
quite efficiently and up to the entire satisfaction of his superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after thc Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employeces of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa
Province before the commencement of 18" Constitutional (Amendment



Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as

AIIIE X UL C e eeeneeocsonnsoessenenssacencnsessesesssasesssssossssesnsnssssnssnsossse A.

That -colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIC. .ivurerrrenerenernrnnerecnsenrnnens C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as anNNEXUre.....oeveviieiiieinieiiiiereeiecniearnreensenenrnennnn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.......... esesstestesrasnans F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
for appropriate order. That the provincial Cabinet approved Health



Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annexure.......cceeeevivieviiiniiincnnnnn. G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNNEXUIe....ccvveieenreiereinerinrseesenioensnnnns I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATNEXUICe tetetsuannsossstasssnsasssnsseesnnssassssosssasssssosnsssssssssssenssasns J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance

B-

C-

D-

E-

F-

to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only dlqcrlmmatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic 0.
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,

therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department. '

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for. |

APPE.LA,N T
2,

THROUGH: , /] |
MIR'ZA
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

/

v

pifkord

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
APPEAL NO. 12022
FARHAD ALI VS SPECIAL EDUCATION DEPTT:
AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

e
MIIQ—QAMAN SAFI,
Advocate
High Court, Peshawar
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Sccx u:uv Finance l)l\'mou .md AGPR, Isl.lm.\l).ul

t
* Date of Institution : 04 04 20!6 e ‘
- Datcofhearing . : 17.07.2017 . S
Datc of Judgment :18.07. 2017 - Q-
‘Beforc: : Sycd R.xﬁquc Hussain Sh.\l\, .xnd ' ‘
Syed Muhammad H'mud Mcmbcrs. :
S _
- Present: . :Mr. Mulmmmud Anwur Mu;,hal Advocalc for the
: s appc.llanls :

N i

Syed /xl-c-Iluonnm Ka/ml.

Officer, . I‘m'mcr' Division,’

Assistant /\ccm.nn Officer 'm(l Muh.unnmd Ja bar
-Senior Auditor, AGEPR asD. R. I v

mncw'xrm

R ”f -

SYED RAl"IQUl' HUSSAIN SHALH, Ml"MBl- T4:-

appeals arc th'u llu. Prime meslcr of Pal\lsmn appxovcd puymcm oI‘ Hcallh

Allownncc lo lhc mstxlulxons provxdmg Health Scrvices in the ycar 2012

:md the Finance Division issued. nonﬁcallon No. 2(13)R-2/ Ol 1777
06.02.2012 for grant of IIc'\llh Allow-mcc, cqual to onc.bnsxc pal

Government in BPS Schcnu. wee

comcmponrxus of the 1ppcllamb in mhcx Govcmmcm IIospuals m\‘lu hng

PIMS, l‘édunl Govt. l"ul) clinic, CDA,ICT, Pakist n R.ulw.tys and 5 T t.r.ll

Goverument Scmcu llo~.p:l.d I\ldm.’lbn(l uc but it wWiLs <h.~.<.onlmu

FINETLEY £ o '

bk '.“ !
ATLESTEN -

I
.
. t :
. o : N B
R ‘ o o
WS : L :

. 'cc.t.r«l Tever i ' . '

: l.!. A .Jnf'

1265 101325, 2327 -

Assxshnt /\uolrm.y
General for the respondents with M/s Arshad Anjum,

Assistant Dtru.lor CA & DD, Naveed Akhier, E,Juou '
Azhar Nadeem IAW'm.

Wxth this Jlld[,ll\bn(
,. we shall decide thc above utlcd appeals. The. llu.t.«. g,xvmg n'u. to the prs.st.nl

ated
of
running salary to thc health persenncl in the cmploymcm of Fe cralg-
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apbc\lan\s being chcnl ‘govcmmcnl Servants under Article 2

3 ,'_',Sr».s W STHIICS/Z010, eie, with M5,

~ administrative umuol ol L ADD and, lhux.lm\.. the.

catitlement - or cligibility shall be! tken  into
cm\\nlualmn in the light of

-h\lus of  soeh
d\.p wrlent or uull) 'sgp:\rah.ly

oS¢ Lol order toomeet the . crids of justice, it would be

: apwrop. jate . that recovery of the' Health Allowanee alrcady

‘. paid 1o the. cmploy€ts is_recovercd after a speaking order has

% ‘ . " been pass sed by the lcarned Sccrcnry. It is cxpected that thic

'Sc«_rchrv C.A\DD shall pass a spc..skmg order preferably within
- 90- ch)‘ :

XSN R - } \'\"\' S NNX

The Scerctwry G /\‘\.l)l) afler perusing, -t llu. u.\.un' uud mlnuhn(_, the
opportugity of hcm'uu_' o the authorized \cprcacnmuvcs ol llu.
pcuuoncn (now appellants) on - 14.03.2016 p:ch‘d the order dmul
21.03.2016 " and - dcchn.d the CA&DD's letter duu.d 13. 03.2016
allowing Health :\llow.mu, t the DGSL unpluyw., anlaw ful, against
the rulcs, \'o\d ab mmo and dirccted the /\Gl’ R .to" recover the said

Allowancc from their salancs in casy’ mstallmcms.

- 2. In \lus backdrop. the appellants | ﬁh.d l\u. instant uppc'\l\\ wllh

the fol\owmg pr‘wcr. . : ' '

“It is, thercfore, most rcspcclful\y pr'\ycd that the
‘appellant  being cntitled to Health - Allowance being | -
covered’ under category of Health Personnel, the said’ \
“order dated 21.03.2016- by respondent” No.l - may
therelore, be set aside and it be declared that the action |
o{ respondent Mo, 1 incewithdrawing the said cllowvangs’
.and rccovery thereof from the salaries of appellants, is
malafide, illegal, violative of principles. ol locus
pocnitentiac, unfair, unjust, unrcason'xblc. arbitrary.
fancilul and capricious and that arc “entitled o 1ccu\Ic
the: sime, rom the d:\u. it has bc_u}. withdrawn and

stopped from p.lymcnl '

3. - The lc.xrm.d uounsc.l for the ui:pcllums argucd tha

Cohstitution of the Isldrmc Republic of Pakistan, 1973 and covered pinder
Scctxon 2 (b) of wal Servants Act, 1973 were cntitled to all pn'

~ allowances prcscrubcd by Federal Government for ity \.mploycu- Y

slatcd that Giancial dircelive containcd in Mxm:.tr)' ol' Finance | O.M.
" No 2(13)11-2/”011 dated 06, 02 2012 was’ unambxguous and glcarly -

supuhu.d admissibility ol Hc.mh Allow.\m.u. to all heaith puson \cl‘l in

cmploymicnt of Federal Guvunnu.nl in BPS Schene but d::.\pllc llu:vsuid ol

notification of e Finanee Division, the appellants were deprived of lhc,-

and

wther -
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’ appc“nms u.fcrx ~d 0 the

405(1{)CS/’016

' th J{J)l\.lluﬂla lu pu.u ') el

“the samc Ll:um v

lcnmcd Lomm.l laor- (hu

\'Old ab mmo cm

- fall pmlcr the detinition ol
2 person who. hcld a post in

“in the. hcallh scctor and mcludcd in St.hcdulc.-l [tw

' A(:_PR on the baus of C/\DD Division® s

"samc on 4 03 2013 on.the groun

DGSE cmployccs \\uhnul cn..c.xrrcnm. of the Finance Divi

: \ubsuqucnlly (lm.ommucd afer verification ol umllcm-..nl

co R . a4 V)‘ (0 57 }(K)k Senje,;

' w. \\'IUI v, Ps,

smi bcnchu ln wmm'l nl hm \usxon the learneyd. z.ounu.l for ic
l"d:ucd 05.10. 201s, 11.01 2016,
o pm.\cd in /\ppa..d 8 No ""4(R)CSI""OI
i l l-\? 1 18y~
and pra\'ul fo:

vdumcnu) -argucd (h

LD lL'muﬂ'. o I’y
18, 0s. 20!6 and- 14,12, ’()l Yy SG7 (o
-‘)7’(R)C$/’01 3, llz(v )_ l"51(lx)L$/"Ola & 38¥]
the <'mu. u.hcf' Thu
at (he- .z.spomlt.nl [‘m

and cold in lhc samc brearh

lo

lc.nmcd counsel

.mcc. Dwmon was blowing hot

s, on (lu. one h.md it had .xdmiucd lhc clnim of

U thie ,..x..n\'m co x"rc:xb Hled i lh‘ Hc.: ble

Iulc on the ather liaunel
ide: order thi ted 2! U3,
-once sranted and acte

Islamabay High. Coun Islamabad w » they du.luu.d
"'()l() Me: con(unlcd th.lr the benefit
d upnn had creared awv

ested n--lu which could not be
wil‘hdra\\'r. "mla(cr.xll\-. in viol

ation of ; puncxplc of atural justice, ’l‘lu.
appeltan l.l\lly argucd
am- “NOmy- uuhcc

and |y wmf no sinclity of lnw
\\nh(lr:xw.ll / Stoppage ol

.unmmlul o pum\lnnu\l W

s

Nithiary bich cuuld not’
be .lwardcd without adopling (e due Process ol iy pmvulul umlcr the

1
(;u\'umm.m Sur\'.mlw (I Hu. ‘uney uml l)l'.upluu.) l\ulx.*. ‘)73 '

ll

sted by ‘the rcmondum It wag' s(nlclkl
.I(hul'i.‘-lhlt.. lo the

4. - The appcah were resi

xhnl lhc said nuownmc Wias Lt

hmllln pRrsonnel becauge hml(h personacl meany.

.m\' institute or orgmnznhon dchvcrmg scrvxcc.

as further submltlcd tha{

the Hcallh Allowancc was allowcd provisienally (o (e appellanty by Uuﬂ'

ln.ucr dalcd 06.08; 2012 buy'
a rcfcrcncc (o the Finag
its concurrence for admmsxbxhl) of* I-{L':llh Allow

subscqucnllytlmt ansxou sent 1Ice Dlvmon Lo scck

ancc whxch regr cucd the
d lh:u (hc.y were mvolvcd in the procc=s
of cdut:‘:uon. training . and rt.lmlnh(.l(mn of disabicd. ulnldn:n

with (h\.lbxhlu.s and lu.n nuld ol be declared g health s sesonnel (o

bc«.omc cntitled for (he sand .lllowuncc. The CADD on 15.03.2013 in ity

comumunicition o AGPR x_nm c\'c.d sam.uon or the Hu\llh /\How.mcv.. o
xsu.n-;m'.c- the
AGPR  made pro\'xxmnal oavmentt o the appcllants, \vhxch was

in, ordu‘ io

prevent the misuse of this w'lm\an\.c by non- -entitled pcwoum.l I was

submuu.cd h_\' rcspondcn No.2 lh.u hcalth

aimpugned orders wepg L

(.
nppcnmus as they did uT

and persons

allowance wag sr.nn(ul:wllh the

RO s Sa s

R




Baad ) [T

e in) 153 573(1()(,‘»/201\) c(c wu(n M.i%s,

- dp]]r()\'-l[ ot the Brime anslcx lhmugh a summmy bpucmcally movu.l for

llm.u luduml Government. IIospxtals i.e.” Pakist

an Institute of M(.dl(.df
C bcu.m.cs I .G. Po!w.hmc

and N.xuon.xl lastitute o[‘Rclmbxhtauon Mcdxcuu:
l'lu. Ducczor.uc. Cn.m.rle of Spccm[ Edut..umn & Social Wclruc l)cmg

the plOCbe of cducation, training and

nlmbxhuuon of dx...nbls,d cluldrcu and- pcrsons' with' dmabxlzuu, whlcn w.n

carricd out. by 4 mu.u-vrot‘css:on

-
ulm..nlmn:x! body, dwu witly

al’ lc.nu mcludmg lmchcr':

profc.ssmnah'
dou(ox.s adnnm..u .uux.s,. ministeriz)

and \uppmllvu / .mull.uy St dig hul
fall’ within lhc dmbit of health orgamzmxcm a

ad could not be dcc.hrcd ny
*health p«.rsouncl o get the said

.nlluwsmuu The u,xpmuluu N3 ..

AGPR in its parawm. commcnts submitted that the 1dcnucal cascs: mlcd Dr.

Parkh F. Lodhi, ete. vs Sccrctary Fmaucc were stxll pcndm;, before thc
‘Hon'ble Suprcmc Court of Pakxst:m '

S.V. : Wc heard, thc Xcamcd counscT for the paruk:s and pcruscd the:
" récord, SR '
6. , Hu. healthy .xiluw:mcé cqu.tl to onc lmau. pn); an‘ixxlxiizig,sztlzllj' o

was grantcd 1o the healih p(.r*;(mm..l in

the amployment of Fecleinl
Govunmcn(. in Jips \.c.hx.nu. with LHu,l I

om ()l.Ul 2012 i w.\\ nuulu

reply 1o query raised by /\GPR vide:
. lcucr No.TM/] 8< 64’C$llP/lll’b/20iI 12/186 .ucd 12.03.2012, the -

_____ _chul:mons ng of the Finance Dwnsxon vide U.0. No.I* .2(13)1{-2/2012- K

172 dalcd 27 03.2012 Iunusm.d dc.I‘ inition of llxc health pcrsonm.l by st.uuu_, ’
that hcallh personnel’ mcant a persons w

admxssxblc to non-cli uml cudres, In

ho held a post in any institute or

in - the. healih sector and included in
Schcdulc-l but did’ nol include person who w

Federal Govmuucm ﬁom any Pro

orgamzanon dclwcrmg, services’

as on deputatjon to lhc
vince or othcr ﬁuthonty and wlm was. on

muomsls lrom any Provmcc or othcr

. authority nor havc ‘been” cngagcd on. contmc“ or on worl«. chargn,d _basis,

- They arc also’ not bung paid. Irom conluu,c.ncu.s. On the conlmxy, they are. '

civil servants under m.x.lxun 2 (b) of the Cxwl bcxv.mla. Acl 1973 and uu.

dchvcnng scrvu:cs to the disabled Chlldrcn ’ pcrsons. “The bcncﬁcmrlc*i /

appellants compnscd of Academic and Administrative Cadres, Accordmg

to the dcﬁmuon [urnished bv the I‘mancc ‘Division vide lhur u.o. dated
27. 03 2012 lhc appcll.mts arc entitled 1o Jiealthy nllm\'.umc. In’ pmj.u.-G»(.\. 7

undcr Facts oI‘p’xrawmc comments filed bc[orc the Hon' {ch Islan}:ubadvl-ligh
"""" nnrn Erlates L ' ' ’
' ﬁ\.&. :" ; ‘L} ..1. E

. . ‘ ' .
Feterai Sty 1ridypnn - o

[
et il
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y e 6 s65u STHRICS/2016, et with M. .
- Court Islam.xbnd on' hch.m or Su.n.mry IFi mnuu: vaxsmn in Writ. l’clil.ion‘ :
R Nn 4007-’2014 it wns calcnurmll} ndmnlul U § in -Apnl 2014 Ministry of
C.-\DD ag‘un <uomnlul NIS/ DOy cnmnmmg a provmon of Rs.100 million ) |
. as.HPA * for DGSE for ﬁnam.ml yc:u 2014- lS however, DIFA. u.lw.t.d o . ' \\T.:;;

: - endorse lhe NIS l BOs -and l'ou.c.full)' deducted q amount of Rs.92542. , "}'J
mlllnon ol‘ HPA lcavm" Rs.? 458 mxllxon l‘or thc, Petitionery (now _ “:Is
:\ppcllnm.) i.c. 24 cmplovu.'. whe beloiged to medical profcssxon and came - ::”:5’-

. - under lhc sriteria - of cnmlcmcnl of HMPA, as per DI'A (CADD) h{f’f\

_ undcrslandmg D O letter. dated 09,05, 2014 was issued by FA's ‘jj’r
Orgamzauon 1o AGPR for sloppagc of HPA t non-catiticd cmployccs and o B

RS ‘Was duty of AGPR 10 take action- ‘on lhc said -letter and- dccxdc o - _

. cnmlcmcnl It was prayed lh:u the pcuuon was an -ldll‘llnl\lrdiIVL nsuc Wllll oo
CADD &'I)CM.. therefore, the Finanee Dwmon he excluded: rmm the list R P
fbf'}c's';iondcms. Now the Finance vausmn has come up “with dlﬂcrcm oL ) %pﬁﬂ
stiwd, 1t is pon ;':llowcd fu approbate-and u.pruh.m, No lnL,xc.\! u.pl)' hay Y v :p'mi
been su.bmi'u-cd'bv the u.s,)ondn.nl\ for d\.prwuuv lhc appellants of their o 3":3,
lepitimate rights, A large nnmhu o(' L.mpln)'t.c:. of the F cderal (;ovunmcn( - \ L t{g

similarly placed, are gcllm. the said ddVﬂlll'l['c Why, Lhcn. the appellants ’ - /:r
be dcpnvcd is not clear from what hag bcu\ wuucn in thc conunents b(.(’mt. o \ ' :i.
. the lon'ble la.l:\mnb.xd lhuh (_oml lalunubad and the lcdc.ral Scrvncc . : i‘

. Tribunal, "This sccms 1o be dlscnmmalory trcalmcnt offending Aruch‘ _ ; ‘
25 of the Conslxluuon of Islamic chubhc ofl’akxslan, 1973, l-urthcr the "- o e 4 '

: appc.llants liave been dirceied b\' respondent No.l 1o, rctund the paid _ ‘ ;

. amount \vhach is against the pxmcxplc of Jocus pocmlcnlmc bccuusn. the . s
Hon'ble’ Suptcmc Court.of Pnkxslnn hns consistently held that thic bcno..ﬁt 1 : 3
once grantcd and acted upm crcatcd a vested right which eould not be - S0 ” ‘

‘ wuhdrawn umlalcrallv.(:-a \xolalxon of natural justice, It .ig an c';l'xblxshcd v I :
latv that benefits reccived hy a civil scrvanl cvun under c.rumcous order :

v passed by lhc compctcnt .mlhouly wuhnul .my .uxll on ihc p.xrl ol civil’ . a
<cwnnl could” not- be recov c:cd ‘cven il the beieficial order’ was 1o | o
sulm.qucully wnhdra\\ n or ru.uﬁu( We are (‘m uhul o take this view in. | . :;‘:: '

- the h"hl of the Judomcnt of Hon'ble ’Suprcmc Loun of Pnfuslan rcponcd in "‘ﬂ . " ' :'
PLD 1992 SC 207. Hence. to this’ extent, the unpugm,.d‘ orders are’ not , ‘T"._;j_' ",
legally sustainable and liable to be scl .mdc.. . : : R : i 1'. ?'
7. . Wc would like lO make an cmplnsison the judgmcnls of the e 1 ;
l"nbunal in Appcals No. "24(R)CS/"OIJ and 381 to 405(R)CS/J)16 datcd - '
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US.10.2015 and 14.12.20106 whercin the comrd_‘vursy relating o Flealth
Allowunce has already been resolved. When confronted with the suid.l'ucl
the respondents have filed 1o (lcm the tact. As such, the .xcnon of the
respondents appeirs 1o be xm.mmsluu in the light of the .1lou.mc.mmm.d
judgments on aiccount of Asiicle 23 of the Consmulmn which guarantces -
cqu:ﬂ 'riglus ad equal prolc ction of” law for cvury citizen. To cnsurc

umt’omm\' rule of consistency mwust be applicd while consxdumg the case:

o the appetbontn, Sioee e e hle Apen Conet vide s judpanent b lhu
case reported as 1996 SCMR 1185 hus already held that “rule of Boad
povernance d{:m:mda :hu;. the benefiis off the said dccixion e extended lo -
other eivil servants also, who llhl)’ not be partics to the lxubmmn, uwu..ld ofl
compelling them to approach tlu. 'lnbpn.xl or any othur legal forum. 1-1cpc<.. '
the claim of the appellants is rcquxrcd to be dccxdcd on the same analo;,y /

principle as framed in the cases of Dr. I‘ arrukh Fiaz Lodhi and othcers by thc
Tribunal vidc its Judgmcnt dated 05.10.2015 ll.01.,,016 and 14,12, 201§
3.

L X 4

l‘orcgomg in vicw and 1ollowmg thc rule of cons:stcncy. thc i
impugned orders dated 21 03.2010 .lml 25.03. 201(» are sct aside )‘vnh i

direction to the respondents to continue the Mealth Allowmco alrc..ndy

granted to the appelluns mnu. "012. and o refund all .duduc.lxon made in I

o

complianee with the uupubuul arders within o period of une month from

the date the \up\ ul’this Ju\lrnum is reveivad i their office, Nince the main

I
appeals have { been accepled, iMisc. Petitions are ..l.‘o aceepted, ‘ .

v, Judggment ta apply atl the titled appeals mutalis mutandis.

10.__' There shall be no order as to coslts.

.- . Panics'shall be informed-accordingly. -

| W
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05.10.2015 and 14.12.2016 wherein the controversy relatlng to Health
Allowance has already been resolved. When confronted withthe sa1d fact,
the respondents have failed to deny the fact. As such, the action, of the
respondents appears to be inconsistent in the light of the aforementloned
judgments on account of Article 25 of the Constltutlon which guarantees ‘
equal rights and equal protectlon of law for every c1t1zen ‘To ensure
uniformity, rule of conS1stency must be applied while cons1der1ng the | case of
the appellants Since the Hon’ble Apex Court Vlde its Judgment in the case

reported as 1996 SCMR 1185 has already - ‘held that “rule of good

governance demands that the benefits of the said de01s1on be extended to
other civil servants also, who may not be parties to the 11t1gat1on instead of
compelling them to approach the tribunal of any other legal forum. l—-Ience
the claim of the appellants is required to’ ‘be demded on the same‘
analogy/principle as framed in the cases of Dr. Farrukh: Fa17 Lodlhl, andl

others by the Tribunal vide its Judgment dated 05 10.2015; 11.01. 2016 and’
14.12.2016. ; . S c :

8.  Forgoing in view and follow'ing the rule of consistency, the“ilmpugned otders.
dated 21.03.2016 and 25.03.2016 are set aside with direction ito the'
respondents to continue the ‘Health Allowance already granted to the
appellants since 2012, and to refuncl all deduction made i in comphance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, S1nce the mam appeal have be
accepted MISC Petition are also accepted o [ : ‘

9 ] udgment to apply all the titled mntatis mutandis.l, S | | |

10.  There shall be no order as to costs. I | S | -

11.  Parties shall be informed accordingly. .

- ISLAMABAD o - . :
18.07.2017 I




- } , Muhammad Attxque ur- Rehman o 'A : : C/ " 9
ete. , (in C.A.811/2016) '
...Respondents(s) °
For the Appellant(s) Mr. Sajid Ilyas Bhatti, DAG .
. {in all cases) -Syed Rifagat Hussain Shah, AOR -
: . : Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG
' Rawalp1nd1
sy For the Respondent(s) In-person
For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
in C.A.216/16) ~ Malik Itaat Hussain Awan, ASC
Amicus Curiae: ~ Mr. Muhammad Makhdoom Ali
- Khan, Sr. ASC - | -
Mr. Sikandaz_‘ Bashir Mohmand, ASC
Date of Hearing 17.01.2018.
JUDGMENT
UMAR ATA BANDIAL, J.— By leave of this Court
granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the
several connected appeals’ before us, the appellant Federal
Government challenges the Judgments dehvered on common
unSth“lS of fact and law by the leamed Federal Service Trlbuneu
on 05.10;2015, 11.01.2016 and 18.07.2017.. Thev judgments
impugned in the connected appeals declélre the respondent

R

employees of different institutions funcUomng under the
Dlrectorate General of Spec1a1 Educatlon (“DGSL”) to be entltled'
'to ~payment of Health Allowance granted by ‘the Federal
.Governfnent vide its Office Memeranda dafed 04.02.2012 ahd
06.2.2012. These Memorelj.da‘ are issued by the f‘iﬁance‘Division ,
(Regulatioﬁs Wiﬁg)z ‘Government  of Pakisten pursuant t‘o.-

apﬁroval gfanted by the Prime Minister under the Rules of

Business, 1973. It would be useful to reproduce. the two
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memoranda containing the terms and conditions for the grant of

Health Allowance to eligible persons: -
“Government of Pakistan . . , %
Finance Division o S
. (Regulations Wing) : :
F.No.2(13)R-2/2011 . Islamabad, the 04th Feb,2012 5
' OFFICE MEMORANDUM S |
Subject:  GRANT OF ADHOC ALLOWANCE EQUALTO - S , h
ONE BASIC PAY AT.THE INITIAL OF THE .
SCALE TO.THE HEALTH PERSONNEL IN BPS

SCHEME. ;
: : i
The wundersigned is directed to say that the i
. Ordinance No.VI of 2011 that sanctioned the Career Structure for f
Health Personnel $Scheme (CSHP) has lapsed on 26.12.2011. |
Accordingly, CSHP is no longer in the field and all health personnel _ !
have consequently reverted to the BPS scheme. In order to : s : !
compensate health personnel for the loss of benefits sought under Sl
CSHP while preserving their status as Civil Servants, it has been ’ g
decided by the Federal Government to grant adhoc allowance equal’ ;
to one basic pay at the initial of the scale to the health personnel :
in the employment of Federal Government, in BPS scheme, with :

effect from 1st January, 2012. This will be in addition to their ' ]
existing pay/allowances in BPS Scheme. _ : fi
2. This Division’s OM No.2(13)R-2/2011-698 dated 17th ) s
November, 2011 may be treated as withdrawn w.ef. 26,12.2011. ;
S/ )
(M. Munir Sad:q) i
Deputy Secretary (R-1)” ;

*hd . : l .
“Government of Pakistan "‘
Finance Division I}
(Regu'lations Wing) [l
F.NO.Q(IS)R—2/2011-777 - Islamabad, the 06t February,2012 ;‘
OFFICE MEMORANDUM . i
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE - i

- BASIC PAY OF RUNNING, SALARY. TO THE HEALTH
- PERSONNEL IN BPS SCHEME., . T

In continuation of Finance, Division’s O.M. ' A o,

No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant benefit_of.one basic. pa _of_runnin
salary as Health Allowance to the_ health personnel -in  the
employment of Federal Governinent, in BPS ‘scheme, with' effect
“from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to ;
Rs.50,000 per month to the postgraduate residents and Rs.24,000 :

per month for House Officers respectively w.e.f. 1.7.2011 will

continue. ' :

Sd/v". :
{Manzoor Ali Khan) : )
Sr. Joint Secretary (Regulations)”

* femphasts supplied). .
2. Learned Deputy’ Aftorney General has contended ' l
that thé'Health Allowance granted by the Federal Government is. |

available to health personnel in the employment of the Federal

Government in the BPS scheme at three hospitals established in

v
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Islamabad, namely, Pakistan - Institute 401” Medical Sciences
(“PIMS”), Federal Government Polychmc (“F\JP”) and Nat1onal
Institution of Rehablhtatlon Medlcmes (“NIRM”). The employees

at these hospitals do not have a career structure.in place after

the Career Structure for ‘Health Personnel Scherne Ordinance

2011 (“Ordmance”) lapsed on 26.1.2011. The Hcalth Allowance .

was accordmgly granted by. the Federal Government as a form of:-

compensatlon. It 1s clear frorn the two m‘emoranda’dated
0422012 and 06.2. 2012 reproduced above that the Health
Allowance is - granted to “health personnel”, However, the
composition of the category of ernployees that are ehgxble for the
benefit has not been prov1ded, therein. The respondents_ who are
several huridred in number are unrepresented by connéel. In

view of the fact that a'large number of employees are affected by

the instant controversy, the Court has sought assistance from

Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

Bashir - Mohmand, ASC as amicus’ curiae in the matter.

Mr. Sikandar Bashir M'o.hrnand, ASC made able submissions

before ‘the Court that highlighted imoortant facts’ and

documents  on record which simpliﬁed' the- controversjr '

-

appreciably.

3. It transpires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regulations Wing) clarifies

that the term “health personnel” used in theabove mentioned

memoranda bears the meaning given to that éxpression in

Section 2(b) of the Ordinance. ‘This definition refers to the

Y R R T

contents of Schedule-I to the Ordinance which specifies the

service providers’ Who qualify as health personnel. A perusal of‘

Schedule-I shows that ﬁve categories of semce providers are
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classified as health personnel namely: Doctors Alhed Nu1ses A ~ il

Paramedxcs and- Support. The service§ specified under the

categones of Paramedics and Support include Teachers

—

Aud10v1sual Operators, Techn1c1ans, L1brar1ans, etc

4, The 'adm1r1istrative - ‘Ministry' for the . health

institutions of the Federal Government _at Islamabad is the
" Ministry of Capital Administration and Development Division -

(“CADD”_). It is an a‘dnﬁtted fact that vide order datedA

e TR T T ARSI AT

13.03.2013 the’ Mm1stry of CADD granted the Health Allowance B

to the employees of the DGSE and its allied special eclucatlon'

centers/ 1nst1tut1ons 1nclud1ng' National Trust for the Disabled . .
(“NTD”) and the National Councﬂ for Rehab111tat10n of Disabled
Persons (“NCRDP”) The’ '. respondents were thereby
aclmowledged as beneficiaries of the said gran‘_t and were paid
the Health . Allowance with effect from 01.1.2012 -until I j
27.10.2014, when the Finance Division informed the ACcotmtant
General ~Paklstan'l_~2evenue (“AGPR"’;) that only nealth personnel | ' . ’
working in Federal Governnae'nt. hospitals rand 'clinics were..‘ ' .
qualified to receive -the Healti Allov;'ance | ’l‘l'le AGPRA~
correspondmgly instructed the DGCEE to stop payment of the

sald allowance to its employees as no budget allocation for the ,A -
said emol‘ument had been made.in the ﬁnancial'year’.2014--15. -
S. The *discontinttation of their l—lealth Allowance was.
taken to the Islamabad High Court by sorne of the respondents

Vide order dated 17 9.2015 the learned H1gh Court referred the

d1spute to the Secretary CADD for passing a speakmg order

thereon; and till then restrained recovery of past payments of

| the'Health Allowance from the‘affected employees of DGSE and -

”V\, allied centers. The-Secretary CADD heard the parties and by
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order dated 21,3‘.2016 reJected the entltlement of the

respondents to recelve the said allowance The prmc1pal ground.

of his dec131on is that employees of the DGSE ‘were engaged in
the process of educatron, tramlng and rehablhtauon of d1sab1ed
children ,and therefore did not fall within the amb1t of a health
organization. The respondents successfully challenged the said

otder before the learned Federal SeLrv1ce Tr1bunal whlch has,

inter alia, by the 1rnpugned Judgment dated 18 O7 2017 deelared'

that 'the | respondents are ent1tled to the grant of Health
Allowance |

6. - - Learned ‘Deputy Attorney General has contended
that after the lapse of the Ordmance that had prov1ded a career
structure for the doctors, nurses and paramedlcs Work1ng in
PIMS, FGP and NIRM, the Health Allowance was granted by the
Federal Government as compensation to the said health
personnel. ‘He' was, however, unable to show, any
contemporaneous direétion issued by the Minis'try of CADD or

the Mlmstry of Finance that restr1ct«=d the grant of the Health

A]lowance to - the cla1med employees of the three . hospltals‘
spec1ﬁed by him. As already noted above the denmtlon of health

personnel prov1ded in -'h M1n1stry of Fmance Office -

Memorandum dated 27. 8 2012 is wide in scope and therefore
unhelpful to his plea.

7.‘. We have examined 'the‘ _deﬁnition of “health
personnel” adopted by said memorandum dated 27.3.2012 from

SGCUOI‘I Q(b) of the Ordmance which is to the follovvmg effect

“b) "health personnel" means a person who holds a post in any
institute or organization’ delivering services in the health
sector and included in Schedule-I, but does nvot include: .
i) a person who is on deputation to the Federal

Government from any Province or other authority;
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ii) a person who is employed on contract, or on work

charged basis or who is paid from contingencies.”

8. It is noted that . the foregomg def1n1t1on of health

'personnel covers persons holding posts in any 1nst1tute or.

orgamzation who are delivc ring setvices in the health sector that

are included in Schedulel to the Ordman(‘e Learned Deputy

‘Attorney General was unable. to d1stmgu1sh the- respondents
who are 'employees of the DGSE and all1ed Lnstltutlons / centers,

NCRDP and NTD, from .the paramed1c and support' staff:.

pos1t10ns that quallfy as . health personnel accordmg to
Schedule I to the’ Ordinance It is not denled by the appellant
that education, training and rehabilitation of dlsabled .persons
are services 'provided in the health sector. These seirvices fall
within the terms of Sched.ule-—l to the Ordinance end. therefore
the providers thereof qnalify as health personnel.

9. Accordingly, not only do the respondents fall within

the category of persons who are, .in terms of Finance D1v1s1on

Memoranda dated 06.2.2012 and 27 3.2012, eligible for grant of

the Health Allowance but the1r entltlement has in fact been

admitted by both the M1n1stry of CADD and Mlnistry of Finance.
In this respect the aforementmned letter dated 13.3. 2013 issued

by the Mimstry of CADD is referred Also the affidavit of the '
Secretary. ‘Flnan‘ce, Government of Pakistan filed - in the _

- Islamabad ngh Court pursuant to that Courts order dated

20.3.2015 passed 1y ert Petition No. 4007 of 2014, spec1f1cally
records that the proposal approved by the Prime Minister vide

Summary dated 25.1.2012 did not restrict‘admissibility. of the

Health " Allowance to the personnel of the three hospitals

(identified by the l-earne‘d'D;AG). For that reason the. Finance
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" Division Memoranda dated 04.2.2012 and 6.2.2012 made the"’

allowance avallable to all health personnel employed by the

Federal Government in the BPS Scheme

f e

10. As a result, the. said allowance was paid to the

health personnel of the DGSE and its allied institutions until

27.10.2014 When,the Finance Division instructed the AGPR to -

confine the grant‘ of the allovva‘née to employees of Federal

Government hosp1tals and chmcs Thrs instruction represents

merely. a change of op1n10n 'which is not occasmned by an |

amendment in the terms of -eligibility for the Health AlloWance.
Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and
27.3.2012 issued by the Finance Division, Government ~of

Pakistan still hold the field in their original terms, there is no

merit in the objection by the learned DAG to the entitlement of:

the r'espond,ents" to claim and receive the Health Allowarnce..

11, As a secondary and. alsc tenuous argurnent, learned

Deputy Attorney General contended that the Health Allowance isy,

granted under executive fiat without any statutory backing
therefore the same can be mthdrawn by the Federal Government
at any time. That is clearly a ﬂawed contention. It 1s adrmtted

that grant of the Health Allowance and the terms of eligibility to

receive the’ same’ were determmed by the competent authonty,

Ministry of Finance in accordance With Rules of Business of the
Federal (l-orrernment. The original terms of the Isaid lawful grant
still hold the field. 'Theee were acted upon and payment of the
Health Allowance to the responclents'has -confer‘red a -vested

rrght upon them. In such crrcumstances the executwe is barred

by the rule of locus poemtentzae from unllaterally rescmdlng and

’

retrieving the benefit availed by its recipients. Reference is made
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to Pakistan, throu,c_{h the Sectetal'v, Ministry of Fina_nce vs.

~ L
\J; Muhammad H1mavatulldh Farukh1 (PLD 1969 SC 407) and. ;
'I‘he Engineer-in- Ch1ef Branch Vs, Jalaluddin (PLD 1992 SC :

207). Therefore w1thout a change :)f the terms of eligibility for

the Health Allowance even the prospectwe exclus1on of the

_ rcspondents from rece1pt of the beneﬁt shall const1tute arbitrary

and unlawful act10n'.
. 12. In the c1rcumstances we . do not ﬁnd any error or

defect in the 1mpugned Judgments of the ledrned Federal Serv1ce :

Tribunal dated 05.10. 2015 11.1.2016  and 18. 72017' , ;
Consequently, these appeals are dlsnnssed and the cntltlement .

of employees of the DGSE allled 1nst1tut1ons/centers, NCRDP

and NTD to receive the ‘Health Allowanee is é,fﬁrmed.

asfz/. Mian S :qzb Nisar, CFJ
'Sd/ - Uina Ata Bandzal N 4
: Sd/- I_yaz ul Ahsan, J o i
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O_]ﬁce of the

Accountant General

- Khyber Pakhtunkhwa Peshawar
- Phone: 091 9211250 53

, | —
No HAD/Allowances/Corresp /2017 18/422 ' Dated 19. 04 2018
- To . : : '

L The‘Branch Officer, .
_ Pay Roll-4 Section.- o

Subject: ,COMPLAINCE OF JUDGMENT DATED 17.1. 2018 PA‘;SE_Q .
. IN_CIVIL VIL APPEALS. NOS 1631-2112/2017,216/2016 &
806- 81_1[2016 BY THE SUPREME COURT OF PAKISTAN.

I am '. direc‘:ted ‘to enciose' ~heréwith a cbpy of A.Q(TM)
- No.TM(F)/T-4Q/Health- Allowance/2017- 18/138 dated  05.04/2018
alongthh Honorable Supreme Court Judgment for -further compha.nce '
© ‘under 1nt1mat10n to. AGPR Sub Ofﬁce Peshawar accordmgly

' ACCOUNTA 01

. D:\WMy Document\HAD éectioq\éomplainf regard.doc L y o '




e . OFFICEORTHE

- ‘ ACCOUN l‘ANT GhNERL PKIS’iAN REVENULS .

* : . Sub Office ‘ :

' : ..l‘ lm PESHAWAR
. ' &hm‘ﬁa . Ph No: (091- 9211278), Fax No:091 9211301
No. TM(F)/T-40/Health. Allow./2017-18/ /3&2 l Dated: 05 04,2018
| To, b .

\/1' he Accounts_ Officer (HAD), o v @

. Office of the Accountant General, -

Khyber Pakhtunkhwa Peshawar, - 1

Subjéét: COIVIPLIANCE )F._, JUDGN.[ENT DA’I'ED 17 01.2018 PASSED IN CIVIL -

' SUPREME COURT OF PAKISTAN

Please ﬁnd enclosed herethh the Accountant

enclosures on the above subject. .

APPEALS NOS.1631-2112/2017, 216/2016, 1 1344/2016&806-811 2016 BY TI-IE

General Pakxdtan Rei\)enues',.'
Islamabad letter No-TM/ls 64/ercular/2017 18 Vol-B-III/589 dated! 12, 03 2018

The Supreme Court has made the’ employees of Dlrector Creneral“ !Speoial’

Education, its allled mstltutxons/ Centers, NCRDP and NTD en‘ntled for Hedlth Allowance.l'

Hence, the Dlrector General Special Education has been transferred. to Prov

amendment and become a Provincial subject. It is kmdly requested

the above noted subJect Judgment under mtnmatlon to thls office for onward

compliance report before the court ¢

T '

nce under 18"

’ { o
to take the red uisite actien'on, - %

'y ?

TS (™) .

AGPR Sub Ofl'lce Peshawar

‘. Copy forwarded to Accounts Oﬁ“ cer (T M)

' ice of t%ze Accountant
G- 8/4 Islamabad. '
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PESHAWAR HIGH COURT, PESHAWAR.

- FORM ‘A’ .
FORM OF ORDER SHEET

Date of Order
or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE oOF
_JUDGE/UDGES ]

-1

2 -

19.09.2018

- Fmance Department and release of budget through_ SAP |
system under object head of health allowance is still awaited.

| The lethargic and disobedient attitude of the'eonc'erned ofﬁcer

W.P [No.4301-P/2018 with Interim Relief. ;
Present:  Mr. Muhammad Khursheed Khan, Advocate
‘ i counsel for the petrtloners Lo

t
B

Mr Moeen-ud Din Hamayun, AAG! for the

respondents.-

ok IR g

Despite direction of this Court dated 11 092018,
the Advocate General O'fﬁee‘ failed to check the;.- relevant
quarter i.e. respondent No 2 and apprlse the Court ‘about the 1
consequences of the 1mpugned letter dated 03 06.2018.
Today, the learried counsel for the petltloners produced
another letter dated 14 09.2018, whereby the Drrector Social
Welfare & Specral Education Department desplte repeated |
remmders of Accounts Officer has failed to provnde‘ the |

requxslte adm1551b1hty of health professional allowance from |

has exposed him hable to be dealt with under the contempt of I

Court laws, however, taking lement v1ew, the Secretary
Finance Khyber Pakhtunkhwa Peshawar s dlrected to |

personally appear before the Court and explam his posmon |

[P
RV
S

‘ EXAWMHNER
Peshawar High Court




i

v I | ) -
To come up for hearing on 04.10.2018. ‘ B

Iﬂterim Relief.

Notice for the date fixed. In the meanwhile,

Professional health allowance shall not be déducted from the

Mo » v
Date of Presenteltion of Application.
No of Pages, ||
Copying fee...

Totaheanaooo.

Buke of Delivery of Cops
2oroived B ¥,

Date of Prepardtion 6! Copy

......

A uU .lo,z:/; .

....... L4 EC

fp e o v

petitioners. S ;

*Ayub* Hon’ble Mr.

Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Khan.




GOV
AKAT, U

JERNMENT OF KHY l;;'
CUSHE, SOCIAL WELFAR
& WOMEN EMPOWE ‘:ll\‘"_r\’l DEP_A

'

i

!

‘SUIVll\.fl/-\RY FO l5l;‘\O\/ll\lC!,C\l._. CARBINE

T —ﬁ"_; -

Subject:- - DRAWL O F l-ll?’-.m;_zjl-l ALLOWANGE BY THE EMPLOYEES OF
 SPECIAL EDUCATION ‘ RN
| i . f

|

‘NIlP No0.430/2018 NAZEER SH 1AH VS GOVE =RN l\l“‘:‘\l;T OF KHYE 3ER

PAKHTUNKHWA , , |
. : ‘ ¥ !

Before the '18"“ constitutional - aniendment  the employees  of

|
!

ADlrectorate General or So cial EdLlcation lc‘lamab'ad were allewed.and since
01.04.2011, after the 18" amant xll‘k‘l’lt lhcv WEe \V\.)ll\l v under| the  Geeraley,

i ; i ey oy 1y --\i-
Social Welfarel Departmeant, Khvhor Pakitakhwa, Till Lhed doevaltition aned wlnes
I :

(01.01.2012 the p(elll}'onel' were- receivi‘ng Heslin Professiosal fdiowanoo vids
Finance DlVlSlO‘.’l (Rec lU[o ion Wing), Islamabad l\‘OLl cation (4 hs':e;{ml}. .
| R B
2. ‘This allowance was st cpped by Federal government r-gi‘le.::l accurdingly
- he petitioners flllecl a service appeal in Federal Service Tribunal, shamaliud, ingi
on 18.07. ZOI/,I the l-edcral Se:wce lribunal decided in favour l|lle pe! Huoners
. . . ‘ i ‘
(Annex-I). oL - | L
: i . ' { -
' ap
3 lh% l-cdelal Governnlen then challengcrl thc ucgmoll / doulnlnll of -

lllu l'c,clual Scrv1cc Fnbunal in the Supreme Coml of Pal\l tan.bul llll:y‘c-.l}.)(,x. courl
' alao decided in favour of the petitioners (Anne;\-lll). .
: | ’: 5 : . . ‘ .=g '

4. After shlltm LhC services from F cdcral Goverm‘ncnl', to -Provinrial_
Government of Khyber Pc«r(\hlurl khwa, the employees of SpEClcil r'bucatlon were .

lrlc:e provisionally on 13. 06 2018, the -Aocoumam Ofllcer

[
i
1

(PR-04) office of the Accounla it General, Khyber Pal'munk‘w\/‘a laa written a

receiving the sald allowa

- cletter to DepULy Commlssloner Peshawar with a copy to Dlrect< %uclalw\Nelfa‘re'

Lo

and Secretary, Financ ce l .icpelkmf nt-that budget for the I-leal‘ll Alllo'w nce has’
Vol
been allocated but the sa m,e has wol been uploaded to the SAP Jo'l pulor Sy lem

R
lill date. </~\ccountal’lt,0ll| er (PR-C 4) further clanflcd that the Accou' ant lelcnal
|k

.__.-O__._

Qlfice has released thell,’ ymen t {Health Allowance) to these @l‘l’l['ll(Jy(~‘(3t-l (lll The
ltuluest of Social Welfa lchepa ment m compliance of the judg m(‘lll ol ml]lllllllt,

N

(Gourt of Pakistan dated 117 01.2018, orovisionally ana sublect 10'its mlllll:.:%ll)llil',' |
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i
i
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b
i
4
|
'

|
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HTUNKS A N
ENUCATION

GONVERNMEN TOFYMYB”RDG
ZAKPT'UDHR,%OCILJNE‘VA 2E, SPECIAL
=)

‘& VWO EN. = HDO\T\’E”{ NT Ds:PAn a3t --\‘"
Suk\mq l\R‘ FORP PRO\/Q _____ (,Au\\\

. . .._...A,I_. ........ . |
"‘)\.\hjCCL‘." ‘()"\/\W O I‘ ........ [D\{ "{ ”" L l\ﬂ; 1 (\Yl 1 B (“.)J;:_.

(.
WP No. 43012018 w\/l,:R'QHAH'\/S eov:Rt\uvwm oF KHYBER
o . - AK%TUV(PWL« - L |
| olcls Pakhtun‘k‘nv\'a and that m case 'tl L released

from Finance Department Khy
| ‘budqet is not beeh uploaded 10 tne SAP System,. the- pa\m.ent ot Health

A
_ /-\Howance will be stopped (Anne,\ . e l
5. Aocord'mg\y the emp\oyees of Specta\ Educatlon ﬁned a writ pet’xtipn

er artlcle -199 \of the‘ con%ututlon of PaklsLan 197u and q hested - for

ned letter of Accountam Gem)\ A‘.\\', K\'\ybr*r L
ln o

und
v\mpension of the above ' mentio
pPakhtunknwa and for contmuatto'\ of

hmt \onox ahble Court.
mrtmont Khyber Pakhlunkhwa \( muu.nxnl\y

Heahh A\\owance ‘On 19. ()

arlor sheet \ssucd by tin the ',ub]ecl wril peut\ um m\ prt

c\h’p(‘tod the Secrct'uy Fmaneo Ne
4 10. >O\u In complic

nt & ~eared before the courl on 04 10.2

mee wx\h tho \u\’li or‘dm‘ e .

before the c‘mnuon O

appear |

Secretary, Fmance Depditm
serntary - Finanee Dupm\m( it il Pl'O\L:‘.-‘.‘.‘.i(()l"'\:.\\- w

‘honorable court ‘chroctw{ tho S
| n@t be deducted from the petmoners (AnnC/ \/ .
o \ \‘\ . \ |

l !A
6. Finally, in cempuanCL, with th

>

Health A\\pwance sha\

e oxdus of Hononb\e Peshawm lhgh
nmcr\t requcsted vde his omce
018 adv1smg th's dep'\rtment-

nent after thoaough analysis

Court Peshawar ‘the Se\cretary Finance Depa

SO(th)/FD/3-752’1/2O 13 dated 01.10. 2
dministrative Dep”u U

\etter No.

(o move a-s summary bei q ithe AcC

.+, forthe approval to Ch:ef MH’HSLCX Khyber Pakhtun‘.\h\r\la (Annc,\-\n)
_ : | ! -

7. ‘ Pursuahco to the ordar o{ Peshawal \ngh Coult PL..Sﬂ'lWClI datc,d
Khyber Pa}\hu.mk‘wv*) is rcHuested

Foofithe Humnr\\m)

1o allow the

04.10.2018, the Chief l\mmster

‘\~\em\t-h'/-\Howance to tho pommnc“. and nmplmm a1y lhc* ordé
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_ GOVERNMENT OF KHYBER PAKHTUNRTWA'

/AKhT USHR; SOQM&ANELFARE,uPECUM_EDUCAIKNV
E&WCWEDEMPOWEKMLKID&PARHWLNI ,_.jf

v

SUMNAR.Y FOR DROVINCIAL CABIND
1| i:\ i
DRAW.L o F HEALTH Al LOWANCE BY THE EMPLOYEES OF
SPECIAL I"DU(‘/\ rlor\ , } P . N
WP, No 430/2018‘ NA/I—*-F\’ SHAH VS GQ“\/ERT\l[\nEf\‘lT OF KHYBER.
P/\KIIIUNKHV\/A - TRy

11 . - ’ 1 . ' ' "

'], :.. RIER:

‘Subjecti-

l?; : : - . .i
8 On the observatiéns' of Fménce'Departm@rt the departman| ol Bnrinl o
Wallare "-"por\ded and prdvic'l!c'“i; the roeguis xto information. Im Financo (‘lmnullnnnl
Khyhor Pakhtunkhwa propo: .L!l that the subjeel Soee iy bu placod lmiml\ i
Provincial Cabinet for appropruﬁh_ orders with regard to the appxoval ol Tha Propotod
alowimea in lmht ol Gourl e on alonawith tha issue ol over- paymaent arcl othng o
m(.lllcns(Armelel).,‘ ' - i |
9. . The C,hlcf Mmfstu Khyber Pakhtunkhwa in ‘Para-20 of the <u'1lhnmy has
alranedy accorded J{)plov:ll lo p! rce the L:I)Jwt issue bho fore the meeting nl !’mvnu\m! ,
Cabilnelt for '1pp ‘oval please. | '
10. The Provincial Cabimett'i"s- racuested to aliow the "Hc—:,a’ith Adowanice" 1o l:h(;:
{:)G:l‘ilioner-s. and implenﬁmt‘tlw arder of s .‘-14.3:'16.‘-::}.7.'}:3 (ijaw:ri. LT N g
4 . /I [ {
Sy
. /:579;// H S Ry 2
(MUF i"\Ml\’l’\O IOREES KHA N
. Secretary to Governmeant of Khy ‘ﬁ. Pakhunkhwa
/ ‘ Zakat, Ushr, Socia 1 Welfare, Socclal L—("t] ation &
}A _ : Women Empowerment Dcparlf.,v,,l.l



| CABINET WING )
| No.SOC{E&AD)9-24/2019 A
_.Dated Peshawar the 28 October , 2019.

ESTABLISHMENT AND ADMN: DEPARTMENT H A

The Secretary to Govt. of Khyber Pakhtunkhwa

Zakat, Ushr, Social Wellare, Special Education & Women
Department. - ‘ |

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL _CABINET

DATED 22.10.2019.

Dear Sir,

1};&3@:’&;&% of ”Prmvip:ciﬁlﬁ Cabinet, held on 221201% under the chairmanship
Chiel Minister, Khyber Pakhtunkhwa for implementation. SR

1 am directed fo forward herewith the following decision qf-f the .

GOVERNMENT OF KHYBER ?M{HTUNKHWA | @
' |

I
L
!
;
{
|
{

’ ——————————

“AGENDA I1ENLNO. 18

| DRAWL OF HEALTH ALLOWANGE BY THE EMPLOYEES OF SPECIAL
| EDUCATION WP.NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYEBER |

| PAKHTUNKHWA -

aiaspr——

' \ Decision of the Cabinet: ‘

§ The Cabinet approvied Health Allowance to the devolved employees. of

Special Education institutions at the rate of.one runring basic pay.
‘ d . ! .
| .

\ Imp_l’em:enﬁﬂq Deparﬁmgﬁ‘tl , Zakat,Ushr, SOC?EI Welfare, Sp%cimEducatmn

:

Women Emjmwerme nt

2. 1 am to request that an im;ﬂemémaﬁon report of the Cabinet

decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Govurn‘mgnt :
: ‘ the

rules of Business, 1985 mey Kindly be furnished on TP priority basis 10

Cabinet Séction, Administration Department. :

9

ENDST.NO, & DATE EVEN. Eﬁﬂ o o o
Copy to:- | | L :]
. P.S to Secretasy Administration Department: Loy

- . PAto Additional Secrctary {Cabinet] Administration me‘tan&

oa 1o Deputy Secretar {Cabinet Administration Jiepa meny ~
PA tO DcpmySecm rgi . 1) - M,.,,./)

SECTION OFFICER (CABINET)
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e \vﬂ.\z\' - " r o~y W T o - . 'y !
GOVERNMENT KHYBER PAKHTUNKHWA
i ANCE DEPART MENT

| |
LapGULATION WING) - |

Dated peshawarthe 25-11-2019 : |

NOTIEICATION .. - . . -
No.FI‘)_LSOS)’Q-H)BJ/ZO19. In p_urs.u:.mc(é,of the Supreme Court of Pakistan}Civ'\\ Appealf ',

— T

No.811/2016 titled “Muhammad.A{ique~Ur-Rehman & Others v/s Federal Gpvernment of
Pakistan through Secretary Capital Administration etc,” the Gove"mmet’l\t of Khyber.
pakhtunkhwa '(Provincia\ Cabinet) has been pleased to approve Health Allowance: at the
rate of one cunning Basic pay - to ihe devolved employees wortking in the Specia\,i
Education Institutions from the date of their .devolution 1o Prp;v'mcia\ Govt of Khyber

pakhtunkhwa. 5

). ~ The above said a\\ow’ahce will be admissible ’6my'"]t‘q'thel employees of
Special Education Institutions of KhyberPakhtUnkhwa devo\ve‘.‘diunder 18‘:“ C‘onsti!tut'\ona;}

Amendment. N
secretary to Govt of Knyber Pakhtunkhwa.

FinancejDepartment |

: ' S ! i
gndst: No. & Date Even. . : l bR
Copy is forwarded for information and necessary action to the:--
1‘.4:countant General, Khyber pakhtunkhwa, Peshawar. ..

2 Principal Secretary 10 Chief Minister, Khyber Pakhtunkh_iNa._ 2
3. Principal Secretary to Governor, Khyber pakhtunkhwa. 4 - _
4 Secretary 10 Social Welfare, Specia-\ ‘Education & \Women Empowle’rment Deptt.
5. Director}'FM\U, Finance Depalftment, Knyher pakhtunkhwa. ' i T
6. PStC Minister Finance, Khyber pakhtunkhwa. o g

7. PS10 Secretary, Finance Departme‘nt, Khyber pakhtunkhwa. - |

g. PSto -Specia\'Secretary, Finance Depar‘tment, Khyber Pakhtunkh‘wa.' |
9. . PAtoO Additiona! gecretary (Regulation), Fmanoe'Devpa'\rtment. | |

10. Master File.

[

‘ ' SE TION OFFICER (SR-H)_-,,.:;;-}: ,
/ o FlNANCE' DEPARTMENT




To, S ' N : o AV
| The Chief Secretary, . | o ./Q— s kL /
' Khyber Pakhtunkhwa, Peshawar. - |
Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH
ALLOWANCE TO THE__APPLICANT W.E.F. THE - DATE ‘OF
DEVOLUTION OF _THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBF'R_
PAI(HTUNKHWA] e. JANUARY 2012,

Respected Sir,

With due respect 1t is stated that I am the employee of Special Education
Department and is serving as Supervisor (BP- 17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the -
Provincial Government approved Health Allowance at the rae of one running basic pay
tc these devolved employees working in the Special Education Institutions from the date
of their devolution to the Provincial Governmient That the . employees of Special .
Education Institution under the Federal Government were receiving Health Allowancs
which had been stopped/deducted from their salarics against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the € same
have been "allowed in favor of the employees vide judgments datsd 05.10. 2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling |
aggrieved from the judgments of Federal Service Tribunal, Islamabad tiled CPLA No.
811/2016 with title” of (Federal Government of Pakistan through Secretarv Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble -
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its Judgment dated ,17.01.2018 .and entitled the employees of Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the -
Government of Khyber Pakhtunkhwa Finance Department issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No.-811/2016 and approved 'Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from thc date of their
devolution to the Province. That in light of the judgment of Suprzme Court and

- Notification dated 25.11. 2019 the applicant time and again requested the authority.
concerned for the grant of Health Allowance in l1ght of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authonty concerned by not allowing/granting Health
Allowance 51m11arly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self for the grant of Health Allowancc.

It is therefore, most humbly prayed ‘that-on acceptance of this Departmental
appeal the concerned authority may very kindly be directed to grant/allow health
allowance as per directions of Hon'ble gupreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa.

Dated: 15.01.2022. A ‘ Eﬂ“ )
You re Obedlently

Farhad Ah, Wa j man,
Govt: Institute for the Blmd Mardan



VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Farhad Ali _ (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Farhad Ali

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. [ /2022 U@ /5 W

CLIE

4
ACCEPTED
MIR ZAMAN SAFI

ADVOCATE

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



