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ﬁj} 13.10.2022 ‘ Counsel for the appellant present. M1

Muhammad Adeel Butt, Additional Advocate

General for respondents present.

File to come up alongwith connected Service
Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(Fareeha Paul)
Member (E)

10.11.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superinténdent for respondents present

File to come up alongwith connected Service Appeal No.

8
CONNED 6452022 titled “Fazle Elahi Vs. Special Education Department” on

Pest
eshawar, 1612202

(Mian Muhammad)
Member (E)
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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.
(Kalim Arsha:/d Khan)

Chairman

23" June, 2022 Learned counsel for the appellant present.

- 16.08.2022°

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

Learned counsel for the appellant present. Mr. Kabirullah

~ Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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FORM OF ORDER SHEET -
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Order or 0thee proceedings with signature of judge

The appeal presented today by Mr. Mir Zaman Safi Advocate may
he entered in the Institution Register and put up to the Worthy Chairman for

proper order please.
REGISTRAR

This case is entrusted to Single 8ench at Peshawar for preliminary

hearing to be put there on 'LE - 5 - 9.2 Notices be issued to appeliant

and his counsel for the date fixed. : q

CHAIRMAN

Learned counsel for the appellant présent and
requested for adjournment to further prepare.the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B. | |

#*

(Mian Muhammiad)
Member (E)
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S Contents
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1. | This appeal has beern plesented by: M qu 5"-45 v~
5 ‘Whether Counsel / Appellant / Respondem / Deponen‘r have sxgned the L
' requisite documents? | . 4 '
3. Whether Appeal is within time? - : v
4. .| Whether the enactment under which the appea] is filed: mentloned" v
5. ‘Whether the enactment under which the appeal is ﬁled is correct? .= -| v
6. | Whether affidavit is appended? ‘ . v
7. Whether affidavit is duly attested by competent oath commlsqmnerf v
A 8. - | Whether appeal/annexures are properly paged? - v
i 9 Whether certificate regarding ﬁlmg auy earhcr appeal on the s
‘ subject, furnished? : v
10. | Whether annexures are leglble? v
11. | Whether annexures are attested? v
12, Whether copies of annexures are readable/clear?’ R
13. | Whether copy-of appeal is delivered to A.G/D.A.G?_ v
14 Whether Power of Attorney of the Counsei engaged is atte:ted and vl
| signed by pet1t1oner/appellant/respoadents7 N
15. | Whether numbers of referred cases given are correct? - — :
16. | Whether appeal contains cuttings/overwriting? R
17. | Whether list of bogks has been provided at the end of the appealV e
18. Whether case relate to this Court? L
19. Whether requisite number of spare boples attached'? v
20. | Whether complete spare copy is filed in separate file cover? v
|__21. | Whether addresses of partics given are complete’? ~
22. | Whether index filed? el
» 23, | Whether index is correct? T
Z4. | Whether Security and Process Fee deposned7 on _ ~
‘ ‘Whether in. view of Khyber Pakhtunkhwa Servicé Tribunal Rules 1974

25. Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on

‘| Whether coples of comments/reply/rejomder subm1tted‘7 on

]
fo

7 VWhetner coples of cornments/leplylle]omdel p10v1ded to opposite
L pmy? on

It is certified that forrnélities/documeritation as required in the'ab'ove‘table have been fulfilled.

| Name: M/ 2“”’"% %M/
‘Signam;e: o A4/ %M

Dated: = 2/ (/ %}Z/ B
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

APPEAL NO.__/I1 /2022 - é 26
fary pyg.
b ’—\

Mr. Amir Nowshad, Sweeper (BPS-04), Darea L2/ O/ 20D
Govt: Institute for the blind, Swat. —

1-

2-
3-

4-
5-

APPELLANT

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
" RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

8 '.Eedfte_m—-da

That on acceptance of this appeal the respondents may kindly be
directed to grant/allow professional allowance to the appellant in light
gi' the judgment of Apex Court and Notification dated 25.11.2019 from

YR ________cghe date of devolution under the 18" Constitutional Amendment to the

Registrar

(01([ W

Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:

ON FACTS:

1-

That the appellant is serving in the respondent Department as Sweeper
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
AIIIEXUTIC e eeeeeeeeccssosensesesssastssssossosssssssssssssssnsnnsssassasssssssases A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed”’. Copies of the judgment, compliance
Jetters are attached as anNNEXUIC..eeeererrenrieerereeineiasernncnnnns C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as aNNEXUIC..cuverererurnrererrerneriesarteersroasassneeonn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure...coeveeeemeeesenneennes F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXure....oeeevierrereiieecciennnrennns G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Educatlon Institutions with effect from the date of devolution
under the 18™ Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNNEXUIC..eeeeireinreerrsserssnnessrecrannsaneeans I

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
AINNEXUIC: s eeseesessssssseessessssssssssasssssessesssssssasssssssssssssassnnnssasne J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A-

B-

C-

D-

That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any

legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act

of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



s

“ G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

| 7(&/&\\

AMIR NO AD

THROUGH: t/\

MIR ZAMA FI -
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

v
P
DEPONENT

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

AMIR NOWSHAD VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

MIR ZAMAN SAFI,
Advocate

High Court, Peshawar
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Date of hearing : 17.07.2017
Date of Judgment - ‘}8.0,7.20 1'7
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and the Finance DW\sxon issucd . notification No.2(13)R 2/201 1-777
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3 508w STIORUSI2010, cte, with M.1s,

_ administrative control ol CADD aiwd, therelore, the.
culil‘l'\;u.ncnl or cligibility shall be wken ino
consideration  in’ the dight of status of  eavh

* department or enlity separately.

+5¢ .- order to meet the ends of j\\sl(cc, it would by
- appropriate -that recovery of the' Health Allowance alrcady
e paid 1o flhc_.!;lanO)'EES is.recovered after a speaking order hus
weo.. | been passed by the lcarned: Scerctary. It is cxpected that thic
' Sccsctary CADD shall pass a'speaking order preferably within .
- 90-days.” - L Do o .
SN S sk R - NNN T

The Scerctury CAKHID. :nlfls:t"|)crii:=i|:g 't'lsc..r-.-um'k'! und nilording the
opportugity of ixcz3t'illg o the authorized \‘cprcsaumivcé ol the

_petitioners - (now appellants) on -14.03.2016 pnssc‘d the arder dated

21.03.2016 nnd‘ declarcd lhc. CA&’PD'S lelter ',d:\'u:d‘ 13.03.2010

wFs

allowing Health Allowance to the DGSE cmpluyc‘c;;,‘m,xl:‘\wfu:l, ajainst

~the rules, void ab initio and dirccted the AGPR:to recover the. said

=23

Allowance from their salarics in casy installments.

120 ~ In this Bixr‘.kdrop'.”‘lhq ':,\j)pcll:\m's fifed the instant appeals with
the following prayer: - . L '

“It is, therefore, x}\osl'rcspcclmlly prayed that the:
appellant being. entitled to Health  Allowance being | -
covered under category of Health Persoiinel, the said |\
order dated” 21.03.2016- by “respondent’ No.l may
therefore, be set aside and it be declared that'the uction
of respondent Ma.l in awithdrawing the suid sllowangs’ ’
and recovery thereof from the salaries of appellats, is |-
malafide, illegal, viofative of . principles: of locus{ Lo
pocnitentiac, unfair, tnjust,’ unrcasonable, arbitrary.| - -
fancilul and capricious and hat are catitled to receive '
the: same,. from the date it has been. withdrawn amnd o
stopped from payment” o - o Sk

3. . The’ {carned” co(mScl. for the z_xppcllnms argucd Ll\:i'

apbc\lamsvbcing Federal govermment | Scrvents under Article -2 0"‘6f
' Cbnstiiution of the Islumic Republic of Pakistan, 1.'9‘731 and covered’ mdcr
Scction 2 (b) 'o'f Civil Scrvants Act, 1973 w‘crc‘ cntided to' all pn‘ and -
" allowancces prcs;riﬁcd by Federal Governmuint for 'u'ls cmploy‘c:-:.'s. v
stated lh:_xl'ﬁhmii:iul.dir;clivc ~conla'inc.d in .M'mi'xstry of Finance |O.M. -

‘Nc'J.i(“B)R-ZI?.OH dated 06.02.2012- was’ ur_mmbigupuls and ql)caxrl'y -

"~ stipulated admissibility of Health "Allowance, to all heatth person \cl“ in

cmploynicnt ol Federal Government in BPS Scheme hm,'idcspi(c_ e said <4

‘ni‘ilil’u::ﬂimi.nf the Finanee Division, the appellants were deprived Jof the

i
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lc:\med counu.l for: lln.

368 ln ‘S, }(R)\ .\//()lﬁ. cle, wnh lvl P‘

'smi bcnchu Iu wppo'x of lus \usmm the lwrm.d (.ounu.l Ior the

’ appcunms rcfcn '*d o the .n.lmm.m-. O FST dated 05.10.2015; 1} .0l. "016

18.05.201% and: 14,12, ’mo p.l\.\cd in /\ppual'- \lo ""4([{)CS/"’()I‘$

S67 tn
$73 (R)CS/’O]) ll/(s H.\7 llh“)'

(o I“SI(I\)(.,S/"OI:» & 381 (o
the <mm, relief” Thc. luxrncd counsei

al the. .upondcnl I'm.mcu Dwmon wn
and cold in lhc same !m sl

and pr:\\ cd’ l'or
w.lu.mcntl) argued th s blowml- lml’

s, un Uu. onc h.md it h.:d .xdnuuul the: clmm o[‘
llu. np,n.lu..m., in PRE S G e Parhwige. Connments Vled i lh Hv" ble

Iulc on (hc other ll.md
xdc. order & uul 21 03
-oncc Lranted and acte

lslamal)ad N:gh Counrt, Islanmbnd W

» they declingy
“the same. dmm v

"0!6 He conluulcd that the l)cm.f'l.
d upnu hadd ere

.x(ul ) vu.(ul riy
, wnmdmwn 'u’nlau.r.nll\-. in viol

sht which &.ould ot be
ation of puncxplc of natural
.nmull.m( lastly’ argued ()

Justice, The
al impugne orders wepe

and aving Do sinctity of Inw
salary .unnunlul W punishinient v

\'oxd ab mmo,, cm.nm nnn -judice

as
\\llh(lr.‘l\\'.ll / Stoppage of &

hich could not
be .lw:\rdcd wnllmu( ado

pling the duce jnm.cx\ ol Law. pmvulul undcx' the

buvumm.nl Servants (I Hu. ‘uney uml i seipling) l\lllu. 1973

4. - The nppc-xl-. w

l

S

cre tcsmlul by the rcﬁponduuq It wag sla(c
lh:u lhc said 1llownmc wiIs ot .ulnm:.uhh, lo the'

:lppcllnn(b as they did n
-l pndvr the detinisos ol he: mh

-—?k_r

prsonnel because lu.-xlth pc,rwnncl meant.

amzatxou dclwcrmg services

[y

E a pcrson \vho hcld a posl m .m\' institute or org

“in the. hcallh scctor and mcludcd in Schcdulc-

LIt was rurll.u' submitted that
the Hcallh Allowancc was

allowcd provxsuona!lv
AGPR on the Lasis of C/\DD Division's
subthucmly that DMSlon sent

lo the .mpc“:mt:; by thg .
lu.tcr dated 06.08; 2012 but

a rcfcrcncc to the Finance vamon lo scck ,

its’ concurrcncc for adl’lll<5llJllll}. of I-{ullh Allowancc which regretted the

" samc on 14 03 2013 on.the ground that lh(.y were involved in
‘of cduc‘mon. training - :md r(.lmhlh(.llmn of

.hc process

disabicd. s.h\ldxcn And pey sozw

with :hs.nblluu..s and; lu.m.u unuld hot be deelared ax Bealth p"r<om\cl to

become umlh.d for the said .dluwuncc. The CADD on’ 13:03.2013 iy ity
commumc.mon to AGPR &.on\c\ud sanulon oI' the Hc.

. DGsE cmployccs mlhnu( cn..carrcnu o

nllh Allmv.uu:o. to:

[ the Finance- Dlwsu.n and the
z\ﬁPR m:\dc provmonal rayment’ to the

appcllants \vhlch was

mbsc.qucn(ly (lxsc.omumcd .llu_r verification ol™ umllclmm in ordc.r io

prevent lhc misusc of th1< 1!ln\mn‘.c by non- -cntitled pcxsonm.l B was

subnuucd by respondent No 2 hat hc.l.th .tllr)\v:mcc. was gr:mlgdw’vilh”lhc'
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approval of the ! mm Mumlcx. Ihmugh a summ'uy spucnhcally movz.d for °

lhru. lt.dz.ml Govcrnmcul llospuuls i.c.

f'mxslan Anstitute ar Mecdicul

l lnstnlmc ochh.lbnlxluuon Medicine, e
nu. Duccxor.m. (n.uu-nl of Spccml Ecluwlmn & Social Wclt‘.uc bcmg an- o S
ullu,.l(mnal Dbody, dx..tll with the... ploccas of cducation, lrammg and,

n.lmb:huuon of d:s.xhlc,d cluldrcn and- pcrsons wxlh dmabllmca which Wiy o

bcu_m.ca. F.G. Po!w.luuc and N.mon.l

«..:rru.d nul by a nunu-amfcssxon

al’ lc.xm mclndmg lcnchcrs pxofcwmnnl':
douox.\ .xdnmu'

iators, mmx..(u inl and suppuortive / .mull.uy st did nul

fall’ within lhc ambit of hcalth organization and could not be dcclnrcd as

W get the sajd .nlln\v.mu.
AGPR in its parnwxsu comments submitted that the ndcnucal cascs litled Dr.,

Farkh F, Lodhi, cte. Vs Sccrclary Fmaucc were still pcndmb bt.['orc lhc
Hon'blc Suprcmc Court ofPakxst:m A a - : '

§ Sr.

. record,

*health pt.rsonncl‘ The respondent No.3 ic.

Wc huud lhc Icamcd counsci for the pambs and pcruscd the

6. Hu. lu..:llh .:llmv.mcc. cepa] ln one ba
was granted (o the health pummnd
: Govunmcnl. anc-ipes bulu.nu..

asie pny ol'mnmng S-lldl‘)’
in the unpluynu_nl ol Federal

willy Lllu,l lmm 0t 01 201... I w.n mmlu

admxssxblc o non-cli: 1xc1l cadres. In reply 1o o query raised by AGPR vide: -

- ‘leter  No,TM/1§. 64/CSIIPIIU’SIZOH 121186 dated - 12 03. 2012, the e e
chul:mons Wing oflhc l'm:mcc Dlvmon wvide U.O. No. l'.2(lJ)R-2/2012- Tl S

172 dalcd 27 03.2012 lumlslu.d defi inition of the hnllh persoancl by stating
thal ‘hcallh personnel’ mcant a persons

ho held a post in‘any institute or

orgamzatlon delivering services in- llu.
Schedule.], but did uot include | pcrson

health scelor and included ip

e o ——

\vho was on deputation (o lhc
Federal Govcmmcnl from any I’rovmcc or

contract, or on work charged b

olhcr authority and who was. on
asis or who was paid from contingencies,
-The appcuants arc ncxlhcr dcpu(atiomsls lrom any Provmcc or other
. authority nor have been cngagcd on. contract Or on work’ chargud ‘basis. .
- They arc also not bung paid- from conunx,c.ncu..s. On llu. conlr.uy, thcy are
civil servanly under .\u.uun 2 (b) ()l the Civil bcw.ml:. Acl, 1973 and ure- -
dchvcnng scrvices to lhc disabled cluldrcn / persons. “The bcncﬁcmrm /
appcllants comprised of Academic, and Admlmslmlwc Cadrcs. Accondmg

to the dcﬁmuon fumuhcd bv the l‘mancc Dmsxon vide lhc.lr u.0. dated -

27.03, 2012 thc appcll.mls arc entitled to Jicaltly nllow.nu.c. In pur.\s-() &7
.undcr Facts of ] p'u'a\vwc t.ommcma ﬁlcd bclorc the Hon blc Islan}xbad I-ngh

! e : "t ’ ' . ’ e
It c.z...r-‘n Etole bagnn o : -

. .,f’ e viie
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Codr(. Islam.xbnd on I)ch

' o No 4007.’20!4 xt \\

Cas.HPA (‘or DGSE for ﬁuanu.\l yo...u 2014 »S

- Understanding, DO letter.

.vcnmlcmcm I was prayed th
. CADD & DC‘SL. llu.n.l(m: the Fin

'6f':"'EESﬁdndcnl\. Now the 17jn

- been submmud by the u.s,mndum

. the Hon'ble lsl.‘xmnbad llu_.la (..ounl
~ Tribunal. "This scems lo bc dzscrunm

: appt.llan(s havc been direcied by

S umount whxch is against the princij

laiv that bcncf’ls reccived by a civil scrvan(

(_i . 56) IO 57‘(R)(S/"0!( ch. with M, l'\

.m or .Ss.uuary Fi umm.c Dwmon “in Wul p
a5 calc"oncnlh ndmxllul lh

C.-\DD ag'un tu.\nuuul N1 1S/ BOs- coulammg a pmvmon ol Rs:100 millian

. however, DEA relused o
and fon.uf'ull)' dc.dtlc.u.d .m

‘million ,ot' HPA, leaving Rs.7,458 milfion for- ¢
q\p)')clllnntu) e, 24 cmploy

under the criteria - of

cndomc the NIS 1.BOs.

hc, pcuuomm (now
cey who bclongcd to mc.dlca

cnlitlement. of FIPA, as per DIA (LADD)

dated 09,05, 2014 was
Organizal‘i'on'lé AGPR for stoppagc of HPA to nog-

it was duty” of AGI’R o take action- on

:1( the pcuuon Was an

ange Dw;sxon be’ (.\t.ludul ﬁom the fist
ance Dlvumn h:

a8 coamc up “with dlﬂcrcnl
s, 1 is oy .tllowul o approbage;

nd reprobate. . ‘No l()L,lC.ll veply hag
lcgmmat\. rights. A laru. nambey

u(’ unployc.ca of the F cdu
similarly placcd. are gclung the said advant

ngc Why, Lhcn, the appvllnn(s
be deprived, iy not clear from whay h.u. bee

cn wuucn in the comnu,nls before

l:.l.mubad and lhc lcdu'al Svrvncc
atory trcalmcnt offending Artjcle 4 &
25 of the Constitution of Islamic chubhc ofl’akxslan 1973, Further, the

fespondent No.] o rctund the paid

Hon'ble Suprcmc Court.of Pakxsmn hus ¢onsisten: ly held that the bcm.ﬁt

oncc granted and acted upon created a vested right wluch could not bc

<<
wuhdrawn uml:\tcrallv, in \xolauon of natural justice. Il Is an csnblxshcd

cvm under. erpe uncoua order’
passed by the’ compclcnl .mlhouly wuhoul .my Gwlt on the p.ll‘l ol clvil’
:cwant could” not be recovered ‘cven

sub%cqucmly withdrawn ar- ruuﬁuf We

reported in
PLD ‘1992 scC 207. Henee. 10 this” extent, the xmpuwm.d ord

legally sushmablc and liable to be scL .mdc.

€rs are not

7. Wc wauld lxkc. (7] make an. émphas is on the Judgmcnls ol the

I'nbunal in Appcals No ‘24(R)CS/"0|3 and 381 o 405(R)(‘S/201§ .dmcd -

ctili'ou.
atin April, 2014 Minis stry ol

amount of Ry, 92.542.

I profcssxon and camc -

issucd by FA’ s
entiticd cmployees and .- )
the said - Jetter and decide -

.ldmmmr.llm. msuc Wllll

for dupnvmb the arpellants of their

sl (.;ovunmcnl .

dle of locus pocmlcnlmc bccnusc. (hc .

i the  beneficinl ordu was

¢ are I'mu(u.d o take llns vicw: in-‘.
“the h"hl of the Judomcnt of Hon'ble Suprcmc Cour( of Pnuxsl..n (
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US.10.2015 and 14.12.2010 \\'hcr-.'iu the conlrd‘v-;:'\'\' relating to Mealth

Allowance has already been u\ulvcd \\’hs.n conﬁunu.d wnlh the said lact,
the respondents have failed 10 dcm the l.u.l As such, the actxon ol the

respondents appeins 1o be inconsistent in the le,hl of the .\lmuuumom.d

Judgmcms on accoumt ol A ticle 235 of the Consmutxon which guaranlccs '

cqual rights and cqual protection of law for cvery cmzc.n “To cnsure

umfomutv rul‘. of consisicncy mual be applicd while conmd«.rmg tlu. case

ol the uppgllunl. SHinee the Thanthle A;u N Clonet vide iy }lul)'ln\‘nl in the

case reported as 1996 SCMR 1185 has alrcady hicld that “rule o( sood

Boverniice d\.m.md.s thui the b».m.!'us ot the suid decision be uM\.ndL.gl lo -

other civil servants also, who nmy not'be parties to the hubnmm, lnb((..ld ofl

compelling them to approach the T ubpxml or any olln.r legal forum. Hcpct.

the claim of the appcllants is rcq.nrcd to be dccxdcd on the same analogy / 4

principle as framcd in the cases of Dr. r arrukh Fiaz Lodhi and othcrs by the -

Tribunal vide its judgment dated 05 . 2015 11 01 2016 and 14, l2 201§
S.
impugned - orders dated 21.03,2016 wnd 25.03.2016 - are sct .mdc yvnh

direction to the respondents to continue the Health Allowaucc: dlrv..t.dy
granted to the appellants .smu. 2012, and to refund .\ll dx.mu..uon made in

n.umph.mu. wuh the impugnddd orders within o puriad of® une numlh lmnl-

the date the gu{-\ ol this Jmlrluull i revaivad intheir offiee, .\mu. the mum

appeals h.lvc been accepled, iMise. Petitions are > ulso aceepled,

Judggient ta apply all lhc tithed 'xppcul\ lmu.xu.s mul.mch\.
10 1 here shall be no order as to costs. )
11,

P‘anics‘shall be informed accordingly. -
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05.10.2015 and 14.12.2016 wherem the controversy relatmg to Health
Allowance has already been resolved. When confronted with the said fact
the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in ‘the light of the aforementioned

judgments on account of Article 25 of the Constitution which guarantees

equal rights and equal protectlon of law' for every citizen. To ensure
uniformity, rule of consistency must be applied while considering the case of -

‘the appellants. Since the Hon’ble Apex Court vide its judgment in the case-

reported as 1996. SCMR 1185 has already held that “rule of -good
governance demands that the benefits of the said decision be extended to
other civil servants also, WhO may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the appellants is requited to be decided. on the same |
analogy/pr1nc1ple as framed in the cases of Dr, Farrukh Faiz Lodhi and
others by the Tribunal vide its Judgment dated 05.10.2015, 11.01.2016 and
14.12.2016. ' : :

18.07.2017

8. Forgoing in view and following the rule of consietency, the impugned orders .

| dated 21.03.2016 and 25.03.2016 are set aside with direction to the
respondents to continue the Health Allowance already granted to the
appellants since 2012, and to refund all deduction made in compliance with
the 1mpugned orders within a period of one month fr om the date of copy of
this judgment is received in their office, Slnce the main appeal have be
accepted Misc, Petltlon are also accepted .

9. - Judgment to ~apply all the titled mutatis mut_andist - |

10.  There shall be no order as to costs. -

11.  Parties shall be informed accordingly. - :

ISLAMABAD N .

VG %
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Muhammad Att1que ur Rehman . o
etc. . (in C.A.811/2016)

....Responde‘rit.s(s) .

For the Appellant( ) . Mr. Sajid Tlyas Bhatti, DAG _
(in all cases) Syed Rifagat Hussain Shah, AOR -
- Ms. Saadia Kanwal, S.0 Fin. ..
Mr. Abid Hussain Channa, S.0 Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG .
Rawalpindi '

For the Respondent(s) - In-person

For the Respondent(s) Mr. Muhammad Ilyas' Lodhi, ASC

{in C.A.216/16) " Malik Itaat Hussdin Awan, ASC -
Amicus Curiae: Mr. Muhammad Makhdoom Al
: Khan, Sr. ASC
. Mr. Slkandar Bashir Mohmand ASC
Date of Hearing 17.01.2018.
JUDGMENT

. UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.9016, 01.4.2016 and 12.12.2017.in the

several connected appeals before us, the appellant ‘Federal

Government challenges the judgments delivered on common

questions of fact and law by the 1earned Federal Service Tribunal
on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments
1mpugned in the connected appeals declare . the ‘respondent

employees of dlfferent 1nst1tut10ns functmmng under the

Directorate General of Spec1a1 Educa‘don (“DGSF”) to be entitled

to p_ayme’nt of Health Allowance granted by the Federal

Goyernment vide ifs Office Memoranda dated 04.'02”.2012 'and

06.2.2012. These Memoranda are issued by the Finance Division

(Regulations Wing) Government of ' Pakistan pursuant to

apﬁroval gfanted‘_by the Prime Minister under the Rules of

Business, 1973. It would be useful fo reproduce the two

sapsian
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memoranda containing the terms and cofidi‘dons for the grant of

Health Allowance to eligible persons:

e

“Government of Pakistan
Finance Division

" .(Regulations Wing) : ’
F.No.2(13)R-2/2011 Islamabad, the 04th Feb,2012 ' . i |
OFFICE MEMORANDUM i
Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO | i

ONE BASIC PAY AT THE INITIAL OF THE .
SCALE TO.THE HEALTH PERSONNEL IN BPS - §
SCHEME, : S

The undersigned is directed to say that the ' S ; N
Ordinance No.VI of 2011 that sanctioned the Career Structure for ?
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. ’
Accordingly, CSHP is no longer in the fiéld and all health personnel - :

. have consequently reverted to the BPS scheme. In order to T

compensate health personnel for the loss of benefits sought under
CSHP while preserving their status as Civil Servants, it has been’ ’ .
decided by the Federal Government to grant adhoc allowance equal . : ]
to one basic pay at the initial of the scale to the health personnel . i
in the employment of Federal Government, in BPS schéme, with
effect from 1st January, 2012. This will be in add1t10n to thexl"
existing pay/allowances in BPS Scheme

TR SETVAET

£ RS YT ST

2. . This Division’s OM No.2(13)R-2/2011- 698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

sd/~ | | N
(M. Munir Sadiq) ‘ . @
Deputy Secretary (R-1)"

SRS

IRER S e

ekt

“Government of Pakistan -
Finance Division
(Regulatlons Wing)

SRESTFRRAE

R

F.No. 2(13)R 2/2011 777 Islamabad, the 06t February,2012

s

OFFICE MEMORANDUM oo

Subject: GRANT ‘OF ADHOC ALLOWANCE .EQUAL TO .ONE . o
. BASIC_ PAY OF.RUNNING SALARY.TO THE HEALTH
FPERSONNEL IN BPS SCHEME

In contmuatlon . of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant behefit of one basi¢. pay of runnlng , ' 1
salary _as Health Allowance to theé . health personnel in the : 4
employment of Federal Governiment, in BPS scheme, with effect - N
from 1st January, 2012, This will be in addition to. their existing )
allowances in BPS Scheme.' Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24;000
per month for HouSe Officers resp(’ctlvcly wedf 1.7.2011 wxll

continue. o _ ’
sd/-
{Manzoor Ali Khan) ;
. Sr. Joint Secretary (Regulations)”’ 4
' (emphdsis supp‘lied)
2. , Learned Deputy Attorney General has contended

that the Health Allowance granted By the FederalvGoVern,ment is
available to health personnel in the employment of the Federal |

Government in the BPS scheme at three hospitals established in
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Is]amabad namely, .Pakistan Institute of Medlcal Sciences

(“PIMS”), Federal Grovernment Polychmc (“FGP”) and Natlonall

Institution of Rehabﬂltat'mn Meditines (“NIRM?”). The employees.
at these hospitalé do not have a career structure in pletce after
the Career Structure for Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance

was accordingly granted by the Federal Gofrernmerit as a form of

compensation. It is clear from th_e two mermoranda dated..

04.2.2012 and 06.2.2012 feproduced above thet the Health
Allowahce is granted -to . “health personnel”. Hewe\}er, the
composition of the category of employeee that are eliéibie for tl;ie
benefit has nof been provided ther‘ein.'.’I‘he responde-nts -Who are
several hundred in number, ere uﬁrepresentec'l lby'cc_)ﬁnsel. In
view of the fact that a iarge number of employees are affected by
the instant ‘controversy, the Court has soﬁght assistance ffom
Mr. Muhamrﬁad Makhdoom Ali Khan, Sr. ASC and Mr. Sikehdar
Bashir Mohmand, - ASC as amicus cﬁriae in the . matter.

Mr. Sikandér Bashir Mohimand, ASC: made able submissions

before the Court that  highlighted important facts and’

documents on record which simplified the controversy

appreciably.‘ o I ‘ I . P
3. ‘ - Tt transpires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regulations Wing) clarifies

that the term “health personnel” used in the above mentioned
memoranda bears- the meaning given to that expression In

Section 2(b) of the Ordinance. This defiﬁition refers to the

contents of S,chedule—ll to the Ordinance which spe‘ciﬁesv the

service providers who qualify as health personnel. A perusal of

Schedule-I shows that five categories of service providers are
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: classified as healthlpersonriel, namely? Dbctors, Allied; Nurses," ; ' §
?5 ~ Paramedics and Sﬁpport. The services. specified under the L :
categories of Paramedics " gﬁd Suppoft .inchade Teach'e.rs', F Ji\
Audiovisual Operatoré, Techniciaﬁs, Librérians, étc. . o o ‘j }
4. ' The - admiﬁistrative Ministry forl. - the health‘ :
institL.ltions‘ of tﬁe Federal Government atl Islamabéd is ;chc | 2 )
Minisﬁry of Cai:iital Administré‘tion and Develof)fﬁent Division lf‘
_‘ : (“CADD’;). It ié an .é'dmitted faét that vide Qrciér dated - E}!
i ' L B
. 13.03.2018 the Ministry of CADD granted the Health Allowance |
to‘the employees of ’che_DGSE and its allied special edﬁdation : ‘ | ‘\ '
centers/ institutiéns' including. National Trust for the vDi}s’able‘.c.l S
(“NTD”) an'd.t'h‘e National Council for Rehabilitaﬁdn of Disabled 1
Persons (“NCRDP”). The ' féspo‘ndents Were .thereby E :
acknowledged as. beneficiaries of the said grant and were paid ![‘
' ' ' : ! 2
the Health Allowance’ with effect from 01.1.2012 untl = - | |
27.10.2014, when the Finanée Division informeci the Acéouptant Ry |
General Pakistan Revenue (“AG?R”) thaf orﬂy health per#ohnel *
W‘orking. in 4Fede‘ra1v Goverﬁment hospitals and “clinics were | : | ( E;‘]‘
qualified rto‘ .receive the Health IAllowanc,e. Tﬁe 'AGPR I ;&
RS g i
correspondingly instructed the DGSE to stop péymént of the . %
said allowance to. its employees.as _nb budget allocation for the , | E %H
said emolument had been Iﬁadé.in the financial year 201'4-—15. i‘l
S. : .Tﬁe discontinuation of their Health Allowahc':e waé §
taken to the Islamgbad. High Court by sor'né. of the réspondents; E
Vide order dated 17.9.2015 the learned High Court referred the L
dispufe to the Seéretary CADD for 'pass‘inig a speaking order | E
thereon; gnd till fhen. restrained recovery of paét payments of t
| the Heél"ch Allowance from the: affected employees of DGSE aﬁd ¥
M/W | allied centers. 4The'Secre.*tary CADD heard Ithe parties .and by . ;

-~
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order dated 21.3.2016 rejected the entitlement of the
!'5 respondents to recelve the said allowance. The pr1nc1pa1 ground ’ 1
of his demsmn is that employees of the DGSE were engaged in = - J’

the process of educamon, ’rrammg and 1'ehab111tatlon of d1sabled

chlldren and therefore did not fall W1th1n the amblt of a health

organization., The. respondents successfully challenged the said
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order before the iearne-d. Federal Service Tribunal which has, ‘ 3

inter alia, by the impugned judgment dated 18.07.20 17. declared

that the respondents are entitled to the: gtant of I—-:Iealth_

Allowance.
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6. ‘ Learned Deputy Attorney General has contended

that after the lapse of the Ordmance that had prov1ded a career

structure for the doctors, nurses and paramedies WO:king in :

PIMS, FGP and NIRM, the Health Allowance was granted by the

Federal Government as compensation to the szaid health - ' | |

AR

personnel. He was, however, unable to show ‘any

contemporaneous direction issued by the Ministry of CADD or N

the Ministry of Finance that restricted the grant of the Health

Allowance to:the claimed emplojees of the three hogpitals .
specified by him. As already noted'above, the definition of health -

personnel provided in the Ministry  of Finance Office

o Y T PR

Me‘morandnm'da’ted 27.3.2012 is wide in scope and therefore -

R CE

unhelpful to his plea.

7. "We have exami‘ned the deﬁnition "of “health

personnel” adopted by ‘said memorandum dated 27.3.2012 from

Section 2(b) of the Ordinance which is to the following effect:

Bt e e L

“b) “health personnel” means a person who holds a post in any
institute or organization delivering seMces it the heaith'.
sector and included in Schecfule-l, but does not include:

i) 4 person who is on deputation to the Federal

/b/\/ / ' Government from any Province or other authority;
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il) a person who is employed on contract, or on work

H
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charged basis or who is paid from contingencies.”
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8. It is noted that the: foregoing definition of health

personnel covers persons 'holdi‘ng‘posts' in any institute or

organization Whoj are delivering serviees in thle health s'eetor fchat. ’

are inclu.ded_. in Sehedule—I to the O'rdina,nce.. Learned Depury

Attorney General was unable to d1st1ngulsh the ‘respondents,

who are employees of the - DGSE ancl alhed 1nst1tut10ns /centers,
el

. ! 1 i‘
T

NCRDP ‘and NTD, from the paramedlc and support staff

positions that - qualify as health personnel according to..

Schedule-I to the Qrdinance, It is not denied by the appellant

A AT

that education, training and rehabilitation of disabled persons . i

are services provided in the health sector. These services fall _ o

within the terms of Schedule-I to the_‘Ordinance- and therefore

the providelrs' thereof qualify as health personnel.

I P e T LA T

9. ‘Accordingly, not only do the respondents fall Within

the category of persons who are, in terms of Finance. D1v1s1on

Memorancla dated 06.2.2012 and 27.3.2012; eligible for grant of

the Health Allowance but their entttlement has in fact been

admitted by'bo'th the Ministry -of CADD and Ministry of Finance.

IEISED

In this respect the aforementioned letter dated 13.3.2013 issued”

by the Ministry of CADD is referred. Also 'the‘afﬁda‘}it of the

e

Secretary Finance, Government of Pakistan filed in the - | ;

- Islamabad High Court pursuanf to that Conrt-’s order dated | o |

20.3.2015 passed in,AlWrit l’etition No. 4007. of 20 14.,'s-peciﬁcally»

records that the proposal approved' by the Prirne Minister vide

- Summary dated 25.1.2012 d1d not restr1ct adm1ss1b111ty of the
/ Health Allowance to the personnel of the three hosp1tals

MW / ' (identiﬁCd by the learned DAG) For that reason the Flnance‘
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the

allowance available- to all health personnel employed- by the

Federal deernmeht_ in the BPS .Scl“leme.

10. As a result, the said allowénce was paid to the )

health personnel of the DGSE and 1ts alhed institutions until .

27.10. 2014 when. the Fmance D1v1s1on mstructed the l\.GPR to
conﬁne the grant of  the aﬂowance to employees of Federal

Government hospi’tals and clinics. This instruction represents

merely a change of opinion which is not occasidned by an
amendment in the terms of eligibility for the Health Allowance.

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and

27.3.2012 1ssued by the  Finance Division, Gevernment of
Paklstan still hold the ﬁeld in their or1gma] terms, there is no
merit in the objection by the 1ea1jned DAG to the entitlement of

the respondents" to claim and receive the Health Allowance.

11, ' As a secoridary and also tenuous arguinent, learned
Deputy Attorney General contended that the Health Allowance is:
granted under executive flat without any statutory backing’

therefore the same can be withdrawn by the Federal Government

at any time.. That is clearly a flawed contention. It is admitted

that grant of the Health .Alldwexrice' and the terms of eligibility to .

receive the same were determined by the competent authority,

Mihis’ery of Finance in acco_rdanée with Rules.of'Business of the
Federal Government. Tﬁe original terms of the said lawi;ul grant
still hold}the field. These were acted uponend payment of the
Health Allowance to the resﬁbndenfs has conferred” a veseed
right upon them. In sueh circumétaneeé, .thelexecutive is barred

by the rule of locus poenit_entici_e from unilater‘ally:reseinding and

- retrieving the benefit availed by its recipients. Reference is made
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ﬁ . toPaki'stén, through ‘the ,Secretary, Ministry of Finalrlce vs.
. f) '~ Muhammad ﬁimayatuuah Farukhi (PLD 1969 SC 407) and .
The Engineer-i‘n-,(lhief Branch vs'; Jalaluddin (PLD '1_992 sG o -
207). Therefore without avchange of the terms of eligibility for '
the Health Allovvance even the pfospeotive exclusion of the
-respondents from rece1pt of the benefit shall constltute arb1trary
and unlawful actlon
j . 12. In the Cirlcumstances,.we do not find any error or
M | defect in the lmpugne'd jncigments of the le.arned. Fecleral éervioe
Tribunal dated 05.10.2015, 11.1.2016 ano. 18.7.2017. - *
Consequently, these appeals are d1smlssed and the entltlement'
of employees of the DGSE, allied institutions/ Centers, NCRDP .
and NTD to- receive the Health Allowance is eﬁ”irme"cl.. i ,
Sd/- l‘l&an Saqzb star 29 .' ; . @}
At Baudlal F .
Sd/- Ila,‘. ul Ahsan, J N g
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| | O]fﬁceofthe

- Accountant General

- Khyber Pakhtunkhwa Peshawar
. Phone: 091 9211250- 53

v s

No HAD/Allowances/Corresp /2017 18/422 o Dated 19. 04 2018 '

- = To

. The Branch Ofﬁéer, |
- Pay Roll-4 Section. ‘

Subject: COMPLAINCE OF JUDGMENT DATED 17.1. 2018 PASSED
IN CIVIL APPEALS NOS 1631-2112/2017,216/2016 &
/806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

‘1 am. directed ‘to enclose herewith a “copy of A.O(TM)
No. TM(F)/T -4Q/Health- Allowance/2017 18/138 d=ted 05.04.2018

alongwith Honorable Suprcme Court Judgmmt for further cornphance
under intimation to AGPR Sub Office Peshawar accordingly. . -

. D:\My Document\HAD Section_\complainf regard.doc.
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~— OEFICE. OFTHE .
TANT GENERAL PAKISTAN REVENUGSE
'Sub Office ' |

PESHAWAR
Ph No: (091-9211278), Fax No:091- 9211301

ﬁlo TM(F)/T-40/Health Allow/2017-18/ 134 " | Dated: 05 04, 2018

LT \/The Accounts Officer (HAD), , o . 3 o
.' _ " Office of the Accountant General, S o —
e v : Khyber Pakhtunkhwa, Peshawar ' ' ' ‘ .

Subject:  COMPLIANCE OF JUDGMENT DsTED_17.01.2018 PASSED IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE

SUPREME COURT OF PAKISTAN.

4_ 'Please fmd enclosed herethh the Accountant General Pakxstan Revenues,
Islamabad lctter No-TM/lS 64/Cireular/2017 18 Vol-B-ITI/589 dated 12 03 2018 along—w1th its

enclosures on the above subject

The Supreme- Court has made the en'lployees of Director General Spccnal
Educatxon, its alhed institutions/ Centers, NCRDP and NTD entltled f‘or Health Allowance

Hence, the D1r ctor General Special Education has been transferred to Province ‘under 18"

Bl o A 2 L B b T BT

o emiZE

amendment and become a Provincial subject. It is kmdly requested to take the requmte acticnon - -

the above notecl subject Judgment under intimation to this ofﬁ0° for onward subnnssron of - -

: compliance report before the court. S D
o I . - AC NTS (TM)
- : : , . E ' (AGPR Sub Ofﬁce Peshawar‘._;
. Copy forwarded to Accounts offi cer (T M)
- G-8/4, Islamabad

offce of the Accounranr General, Pakzstan Revenues

?A/’

L 'D " ACTOUNTS OFFICER (TVM)
‘ _ o W o .4GPR Sub Office Peshawar
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PESHAWAR HIGH COURT, PESHAWAR.

- FORM ‘A’
- |FORM OF ORDER SHEET
Date of Order ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings __.___JUDGE/JUDGES ‘
1 I 2 _
19.09.2018 | W.P No.4301-P/2018 with Interim Relief.

Present:  Mr. Muhammad Khursheed Khan, Advocate
: counsel for the petmoners ,

Mr Moeen-ud-Din Hamayun AAG for the
respondents.

* %k

Despite dir ectlon of this Court dated 11.09.2018,

the Advocate General Office failed to check the relevant
quarter i.e. respondent No.2 and appl ise the Court about the

consequences of ‘the 1mpugned letter dated 03.06. 2018

Today, the learned counsel for the pettttoners produced
' another letter dated 14.09.2018, whereby the. Director Social
Welfare & Spectal Educatton Department desprte repeated :

remmders of Aecounts Ofﬁcer has fatled to prowde the

requtslte admissibility of health professxonal ajlowance from

Fmance Department and release: of budget through SAP

'system under object head of health allovvance is still awaited.

The lethargic and disohedient attitude of the eon_eerned officer
has exposed him liable to be dealt with under the contetnpt'of
' Court laws, however, taking lenient vi,ew,: the Secretary'
dwr ' Fmance Khyber Pakhtunkhwa, Peshawar: is directed to

- | personally appear before the Court and explam his posmon

XAMHNER
Peshawar High Court



5

To coiné up for hearihg on 04.10.;2018.
Interim Relief. .

Notice for the date fixed. In the ..r'neanwhile,
Professional health.aquance'lshall not be dedpded from the -

petitioners. - ' Do

j 76

‘‘‘‘‘‘ f 2 vl S e ——,
o e e g

Noof Pages |

Copying fee._.}

Date of Preparidtion of (,'upA;' ______ 25’“(7 Nl

Bate of Delivery of Cops._._. N\2& ¢, 24
Q ,,4—1,"\@(1 B) N i .

*Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon’ble Mr. Justice Qalandar Ali Khan

/i I

o
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G O\ ..... SRNMAMEENT OF K ’\"""" ERPAKHTU

|
|
|
ZAKAT, USHIR, :_!.\(..ll\l WELFARE, SPECIA]
L & WOMEN EMPC v\/r_mm_-wl DEPARTTVENT

Ul\/ll\l'l/\ Y O P O\/l\'C‘f\l C A ‘l\l-' '

Subject:- DRAWL _o- F_HEALTH ALLOWANGE BY THE EMP OYEES OF
SPECIAL EDUCATION ' S

V\’lP No0.430/2018 i IAZEER SHAH VS GO‘ E r’Nl\,ﬁ‘-l\l'l' CF KHYBER'
PAKHTU'\_!KHWA ' ‘ s
l

Before ‘the' l8h ‘constitutional amen‘dment ‘the employees of

| Dlrectorate General or So cial Educatlon Is lamabad Wcl’e allowed.and since
01.04.2011, after the 18" ama n\.monl they wes \’Vlel\l 1 undaer the l:‘llll:l'l'lll:ll‘y,
Social Welfara! DL"?]T‘)E\I'tlTll'-'Elll, -\.,".\./lml Pakhturkhwa. Tl.l thodr cheveicdion aned winees
01.01.2012 the petitioner vere receiving l—lef;'l'r'*~l3rolessslrjr-';ezzl Bdlowanon vides

Finance Divisidn (Regulation Wing), Islamabad Noiifica tion (Annex-l),

2. This allowance was s‘vap‘red bv Fedetfal government And ac ,ullll IGiY
- the petitioners nllccl a uCerCC‘ mannal in l"c'lor’l Service Tribunal, lslemabuil and

on 18.07. 2OI/,, the I‘ederal Sc:wce Tribunai decided in faveur ol ihe pelilloners

', (Annex- ll) ' ) L - :

3. - lhc Federal; Govemn ent then cnallengod thc judgmon / doull ll)ll of -

lhe Federal Schlcc Fllbunal in.the Supreme Court of Pal\l“ldﬂ but the (l})( xeourt

- alao decxoed in favour oflhe petitioners (Annex-Hi). .

4, lel shlllnq the services from lederal Govcrnmcnl LO Provineial
Sovernment of Khyber Pc‘rd’ un mlwa the employees of Speual Education were

receiving the said a allowa‘nca provis lonall-y on 13.06.2018, the Accoun‘anl O"llcer -

f (if\ 04) office of the Accounma’ General, Khyber Pal’mu‘k‘w\/a has written a

\ g‘ @@;% “letter to Depuly Comml!ssmnu, Peshawar with & copy tc Dlrecll Sec'al Welfafe
y and Secretary, l“manw .Dcpelmv nt that bueo et for the llcal ll Al lO\Jd'l"’“ has
heen allocated but the same has not been uploaded to the SAP omputer Sysl lem
lll date. /\ccountant Olllcer (PRR- ) further clarified that the Accounlant lelmal
QOlfice. has released thel;!Jaymellt ‘Health Allowance) to these Cl'l’lllllJy(‘(“l o The
rocuest of Social WelfarJlDepa riment in compliance of the Jud mc lll ol Supirme

(Gourt of Pakistan dated \17 .01.2018, provisionally am subjectto its llk“]ll‘n‘n“)“ll,’

i
i
i
i
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i
t
|
1

H
|
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GOV“R'\U\' ENT OF WHYB“R PA r’\rtTU\ ‘er\’\! A B 3
ZAKAT USHR, e"(‘IAL‘f\!L‘ FARE, SPEC‘A‘ EDUCA HON ‘

& ijt\,m\ z r\nDO\f\'Ef’x»\ﬂ‘-*\H DEP A:\.r» ENT

sur\mc\R. FOR Poovn\mm (,A'L'Jt«\tt.:..T;

.,...A.._... ........ L i e

Guhject:- "Dt\/\V\lt_—(_)_’r:_j_jf_/\l TH A At I O\Nr.pc, p\( THE E t\m't..t.. 1:3 (.’:“F
SPEC\AL EDUCAH(\N . 3 L. " [T

4

WP.No. 430120\8 t\‘».f-‘-."'.‘ =R SHAH VS COVI:RNM*N' oF r\rr@_g
CPAKHTUNKHWA ' I

______,_,,_——-—-—-

from Finance Department Khypr’ Pakhtunktwa and that in case the e \Cob(d '

-budqet is not beeh uptoaded ;o the SAP System, the _payment of Heallh

/\ttowance will be stopped (Anne,\ ).

, \ ' S
5. - Accord\ng\y the emp\oyees of Specxa | Education trt\wd a writ pet‘lt'\o'n

under art\cle—l99 .of the\consututton of Pat\lStan 197J aﬁd tpque%ttl for
guapension of the | above mentioned tetter of Accopntant Oenmnt K\\\/\J i

palkhtunkhwa and- for contmuat ion of Heatth Allowance. on 19 ()Q )O 8 \\ nn

t
artlor sheet rssued by thmt \onm able Court in the sumc el wnt pL,U \rm o s \\lrt

e

r\\m(ted the Secretary, Hmar\co De partmont Khyber Pakhiunihwa 10 \.tt':\,.rt‘tttr\\\y
npptum pefore the: coultton 4. 10,2018, 10 complian e with the courl t;rt.lrn' e
. Secretary, t‘mance Depattmc,nt ~-meared hefore the court on 04.10. 2018 und he-
l‘tonorable court . c\rroctor\ tho Cuﬂmhry Finance Papartment it Pmtt wonjenal

Heallh A\towance shan not be deduc:ted from the petmoners (AnnC/-,V

I I
oL
1 |

6. t-matly in cemprranc:e wrth the orders ot Honorabl e Peeha\mr I-igh
Court Peshawar the Secretary Tmar\cp Depattmer\t requcsted vide Ris omce
_\etterNo SO(L\t)/FD/S 7521/20\3 dated 01.10. 2018 advising thts dep’\rtmc,r\t -
to move a summary bei q the Aclmmstmt\\c Der ﬂnment attcr tho»ough analysis

forthe approva\ to Chief’ tmster Khyber Pakhtun Khwa (Amto,\—\/ ).

7. ‘ 'Pureuanco to the ord\' of Peshe awal igh Court Pt,sn wal dated
04.10. 2018, the Ch\ef M\mstex Khyber Pat\htunk‘twa is i'x,qUC‘&tL,d 10 allow the
PHealth /\\\owanco to tho pc‘t\tmnc” and \mp\cmcnt \he order of the l\o.m\r\\\\u

courl. S



// IR
AN *’} . GOVER IMENT OF KHYBER P AKHTUNRTTWA
Y. ¥  ZAKAT, USHR] SOCIAL WELFARE, SPECIAL EDLJCAIICJN
_':,“\r,:;’;” S &WO !VllEN EN:POWEP\MEM JEPARTMLNI
' I'x[
sumr\rAR'l"(iFOR DQOVINCIAL CABINET
e :

‘Subject:- DRAWL O F HEALTH ALLOWANCE BY THE &MPLOYEES OF'-
' SPECIAL. EDUCATION .
' \l :
WP, No 430/2018 NA/ ER_SHAH VS GOV!"PNMF\IT OF Kk \YBER
2 AKHTUNKHWA: 4
T
g, On the observauons of Finance Departmerit the cepartmaenl of Bnninl

H

Wulmro responded and p1ovulos the reguisite information. The Finanas l.'ml‘n.'um.nn'ul
I<Ilylmz' Pakhlunkhwi propoue li that e subjecl case ay bao pl:.u:ci(:l Latore He
Provincial Cabinet for app:oprirglu orders with regard to the approval ol e prapusud
niiowunee in Ilg‘fll\l of Courl Dacizion alongwith the-dssue of nxu"sz'--;.):wrr}cznl ancd athor nllou

mallers (Annex-Vil), L

;
9.  The Chief Minister, }\hyocr “thtunl\h\w in Para-20 of the summary has
alroady accorded. approval (o place the subject issUe )g fore the meating ol Provinenl

Cablnelfor approval please.

0. - . The Provincial Cakinet 1s raquested to aliow the "MHealth Allowance" (o U
petiioners and implameant the order of o Ponorizio Soot S B N
: ‘ - - \
‘ t
-~ t
e . !
/ /
( / //
’ g sy n
' A0 Y o
St \ / : ! VA

. , /FwUHf\l\’nvn/\O IDREES KA M)
S Sacratary to Gov unmem of }\h\/b: Pakhiunkiwa
_ / . - Zakad, Ushr, Seoial Welfare, Voulc‘l Zdueation &
‘.)\ _ ' , Women I:n*,pow(-}rm\.n Deoartimhl '




. GOVERNMENT OF KHYBER ?M{HTUHW& - :
ESTABLISHMENT AND ADMN: DEPARTMENT
" { CABINET WING ) A
No.SOC{E&AD|9-24/2019 - o
_ Dated Peshawar the 28t Octobier , 2019. ‘ |

' The Secretary to Govt of Khybcr Pakhmnknw |

Zakat, Ushr, Social Weifare S 4
Department. ¢ pecual Educamn & Wumcn

SUBJECT: DECISION OF THE MEETIN
DATED 22.10.2019.

¢ Ok i’ﬁﬂm‘cm CABINET

Dear Sir,

. 1 am du‘ccted to- forward her ewﬂ.h the Toucwmg demswn of the
réxe:. ing of Provincial Cabinet held on 95.10.2019 under the cha&nna.nshlp of .
hiel Mm):stf:t‘, Khyber Pakhtunkhwa for mzpiememamm

| \AGEND_A ITEMNG. 18

 DRAWL OF HEALTH ALLQWANCE BY THE. EM?LOYEES OF SPEI}IAL '

~ \EDUGATlON WP NO.43012018 NAZEER SHAH VS GO‘VERNM’E.NI’ oF KH\fm:.R |
PAKHTUNKHWA o |

of the Cabinel: j
!

t

M.M - et

| Degision

The Cabmet approvad Health Allowance to. the devolved empi@yée'sz of
Special | £dycation 1ﬁsutuu0ns at the rate of one runming: basst: pay

\
l
!
|
|

implementing Department: Zakat, \shr, Socsal Weifare Spacza’i Educatven éj
{ I A Women, Empowarmem
2. -1 am 10 request almt an map!ememanon xeport of the Cabinet

degision as rcqmred under Rule 25 (2) of the Khyber Pakhtunkhwa Government
Rules of Business, 1985 may kindly be fumzshed cn - top prmrxty Hasxs to the
Cabinet Section, Admmmtranon Depﬁrtmmt o

J\' L smc:'mom Gmcm '(cmmm
\\a@" Bt

1. P.S m“Sgcmmry hdmmmt:ratmn Depamnent

" 9. PAt0 ﬂd.iiiftional Qectetary’ {(,abmct} Adrminisi  Depas

3 PA. to Dcputy Secretary {Cabmeu Aﬁmmxbtrau(m _ ;f ArLme:

SRCTION GFFICER (CABINED



—[ /

GOVERNM Mt OF KHYBER P A,‘KHTUN KHWA

e ANCE DEPARTMENT -

2 GULATION WIN G)
Dated peshawar the 25-11-201 9"

I\lOTlFlC/—\'!‘lON
e ~B5 - , . o
No.FIDj_;:OSIR-l!)B-712019. In pursuance of the . Supreme Court of Palistan Civil Appeal

e

No.§'1 1/2016 titled "Muhammad Atiqr.re—Ur-Rehman & Others v/s Federal Government of
Pakistan through Secretary Capital | Administration etc,” the. Government of K.hybér

pakhtunkhwa (Provinc‘ral Cabinet) has been p\eased to approve Health Allowance at the:

rate of one running Basic pay 1o the devolved employees working In the Special

Education Institutions from the date Of their devolution to provincial Govt of Khyber

Pakiminkhwa. :

. » The above said allowance will be admi‘séib\e o'n\y“:c'e the employees of
gpecial Education Institutions of Khyber pakhtunkhwa devolved under 18" Constitutional
Amendment. 4 . : : . . o

gecretary 10 Govt of Khyher pakhtunkhwa .

Finance Department

.—_—‘______,_..——-—”'—'_-___,..—-———-"'

Endst No. & Date Even.

Copy is forwarded for information and nﬁecessary action to the:-

1‘,43'countant General, Khyber pakhtunkhwa, Peshawar.

o Principal secretary to Chief Minister, iKhyber pakhtunkhwa.

R Principal gecretary 10 Governor, Khyber pakntunkhwa. -

4. Secretary 10 gocial Welfare, gpecial Education & Women Empowerment Deptt:
Director, FMIU Finance Department, Khyber pakhtunkhwa. _ B
PStc Minister Finance,Khyber pakhtunknwa. '

PS to Secretary, Finance Department, Khyber Pakh’runkhwa.’

g. PSto Spec'\a\ Secretary, Finance Department, Knyber Pakhtunkhwa. .
g. PAto Additional Secretary (Regu\aﬁo’n), Finance Department. :
10, Miaster File. | | | .

~ o T

|
- o  SECTION GEFICER (SR -
/[ R | EINANCE DEPARTMENT * -

e e
‘\‘-;‘.i ', »«.-'-.3“""?‘% g



I T ' ' Co
To, ' N ‘ | o e )
The Chief Secretary, = o J @ '
. Khyber Pakhtunkhwa, Peshawar. ’ | o - 4
Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE: APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012, |

Respected Sir,

With due respect it is stated that I am the employée of Special Education
Department and is serving as Supervisor (BP-17) at the Go_vernm"ent Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my superiors. That the
Provincial Goverhment approved Health Allowance at ‘the rate of one running basic pay
to these devolved employees working in the Special Education Ihsfitutiors from the date
of their devolution to the Provincial Government. That the employees of Special.
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees '
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of-the employees vide judgments dated 05.10.2015,
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declared .
entitle for receiving of the health allowance. That the respondent Department feéling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attig Ur Rchman & others) betore the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated '17.01.2018 and entitled .the employees ‘of Special Education
Institutions for receiving of health allowance. That it is pértinent to mention that the

, Governmerit of Khyber .Pakhtunkhwa Finance Depaftrhent issued Notification dated
75.11.2019 in implementation of the judgment passed' by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 -and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their -
devolution to the Province. That in light of the judgment of Sur;:eme Court - and
Notification dated 25.11.2019 the applicant time and again requested the authority
concerned for the grant of Health Allowance in 1ight of the Principle or Consistency but

"no reply has been received from the quarter concerned. That the.applicaht feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other employees of Special Education. Institutions preferred

' the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this. Departmental
appeal the concerned: authority may very kindly be directed to grant/allow health
allowance as per directions of Hon’ble Supreme Court of Pakistan and N otification dated
25.11.2019 of the Finance Department from the date of devolution to the Provincial
Government of Khyber Pakhtunkhwa. ' '

AT
Dated: 12.01.2022. IR .

o L You’re Obé jently .
M' : 7 Cﬂ//\/’\r
Amir Nowshad, Sweepér (BPS-04),

“Govt: Institute for the blind, Swat:




VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
' (APPELLANT) :

Amir Nowshad (PLAINTIFF)

(PETITIONER)
VERSUS
(RESPONDENT)
~ Special Education Department (DEFENDANT)

I/We_Amir Nowshad

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /2022 | - 4 Q
]

ACCEPT
MIR ZAMAN SAFI
ADVOCATE

OFFICE.:

Room No.6-E, 5t Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



