
L,-^ 13.10.2022 Counsel for the appellant present. Mr.

Muhammad Adeel Butt, Additional Advocate

General for respondents present.

File to come up along with connected Service

Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(Fareeha Paul) 
Member (E)

Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

10.11.2022

Superintendent for respondents present

File to come up alongwith connected Service Appeal No.

645/2022 titled “Fazle Elahi Vs. Special Education Department” on

09.12.2022.

(Mian Muhammad) 
Member (E)
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13'” June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary 

hearing on 23.06.2022 before S.B.

9
(Kalim Arshad Khan) 

Chairman

23'^ .Tune, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for 

reply and arguments. To come up for reply/preliminary 

hearing on 16.08.2022 before S.B.
X

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as preliminary hearing on 

13.10.2022 before S.B. /)

(Mian Muhammad) 
Member (E)
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FOUMOFORDHKSni'HT
Court of___

___ /?.07?Case No.-

Oiflcf Of other iifocpoflinf'.s witti Signature of juflfiC1 S.No. I Date of Older 
proroorlion^

31

Tint .ifipoiil (ircsonlcd today fiy Mr, Mir /afoao Safi Advocate may 

ho ootofocl in the Institution Hof’.islcr and put up to Itic Wortfiy Chairman for 

proper order please. \

\0/()b/?0771

KMGISTIfAK

This ease is entrusted to Single flench at Peshawar for preliminary 
licaring to be put there on 'l^.Notlccs be issued to appellant |

and his counsel for the date fixed.

. 1

a-CHAIRMAN

/

26.05.2022 Learned counsel for the appellant present and 

requested for adjournment to further prepare the brief. 

Adjourned. To come up for prelimina 

10.06.2022 before S.B. /

II

hearing on

V__

!
(Mian Muhammad) 

Member (E)
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BEFORE KHYBER PKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
XHECK LIST

Case Title:
2 T

/a Yes No^s.# Contents
yThis appeal has been presented by: /\^y1.

Whether Counsel / Appellant / Respondent / Deponent have signed the 
requisite documents?2.

Whether Appeal is within time?3.
Whether the enactment under which the appeal is filed mentioned?4.
Whether the enactment under which the appeal is filed is correct?5.
Whether affidavit is appended?6.
Whether affidavit is duly attested by competent oath commissioner?7.
Whether appeal/annexures are properly paged?8.
Whether certificate regarding filing any earlier appeal on the 
subject, furnished?9.

Whether annexures are legible? 
Whether annexures are attested?

10.
11.

Whether copies of annexures are readable/clear?12.
Whether copy of appeal is delivered to A.G/D.A.G?____________
Whether Power of Attorney of the Counsel engaged is attested and
signed by petitioner/appellant/respondents?_________ __________
Whether numbers of referred cases given are correct? __________

13.

14.

15.
Whether appeal contains cuttings/overwriting?16.
Whether list of books has been provided at the end of the appeal?17.
Whether case relate to this Court?18.
Whether requisite number of spare copies attached?________________
Whether complete spare copy is filed in separate file cover?_________
Whether addresses of parties given are complete?__________________
Whether index filed?_______ __________________________________
Whether index is correct?______________________________________
Whether Security and Process Fee deposited? on _____
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 
Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on _________ _________________
Whether copies of comments/reply/rejoinder submitted? on

19.
20.
21.
22.
23.
24.

25.

26.

Whether copies of comments/reply/rejoinder provided to opposite 
party? on ______________________________27.

It is certified that formalities/documentation as required in the above table have been fulfilled.

Name:

Signature:

Dated:
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INDEX
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1-4.Memo of appeal 

Stay application

1.
5.2.
6.Notification dated 01.04.2011 A3.

7- 13.BFST Judgment4.
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24- 26.ESalary slips7.
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appellant

THROUGH: kJ
MIR ZAV

ADVOCATE
Office: Room No. 6-E, 5“' Floor, 

Rahim Medical Centre, Hashtnagri, 
Peshawar.

Cell: 0333-9991564

SAFI



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

ihL-/2022APPEAL NO. Olury No.

Mr. Nazar Gul, Chowkidar (BPS-04),
Govt- Institute for Mental Reiterated & Physically Handicapped Children,

APPELLANTPeshawar

VERSUS

1- The Government of IChyber Pakhtunkhwa through Chief Secretary, Khyber 

Pakhtunkhwa, Peshawar.
2- The Secretary Finance Department, IChyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Palchtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunldiwa, Peshawar.
ILESPONHENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 FOR THE GILANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019 
SIMILARIW TO AIL OTHER EMPLOYEES OF THE SPECIAL 
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE 
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e,
JANUARY. 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE 

STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be 

,«.^irected to grant/allow professional allowance to the appellant in light 
^ judgment of Apex Court and Notification dated 25.11.2019 from

the date of devolution under the IS*” Constitutional Amendment to the 
Provincial Government i.e. w.e.f January, 2012. Any other remedy 

^ which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:
ON FACTS:

That the appellant is serving in the respondent Department as Chowkidar 
(BPS-04) quite efficiently and up to the entire satisfaction of his 

superiors.

That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal 
Government were declared Civil Servants of the Khyber Pakhtunkhwa

1-

2-



Province before the commencement of 18* Constitutional (Amendment 
Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Pakhtunkhwa. 
Copy of the Notification dated 01.04.2011 is attached as 

annexure

That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Health 
Allowance. Copy of the judgment is attached as annexure

A.

3-

B.

That the Federal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court 
ofPakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/« the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirmed'. Copies of the judgment, compliance

C&D.

4-

letters are attached as annexure

That the Provincial Government also approved Flealth Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Flealth Allowance. Copies of the Salary Slips 

are attached as annexure

5-

E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally 
stopped Health Allowance of some of the employees of Special 
Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa) 
alongwith some other connected writ petitions before the Peshawar Fligh 
Court, Peshawar, whereby the Flon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents. Health 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar High Court is attached as annexure

6-

F.

That in light of the directions of Peshawar Fligh Court, Peshawar, the 
Social Wlefare, Special Education & Women Empowerment Department 
move a summary to the Worthy Chief Minister of Khyber Palchtunkhwa 
for approval and the same has been placed before the Provincial Cabinet

7-



for appropriate order. That the provincial Cabinet approved Health 
Allowance to the devolved employees of the Special Education 
Institutions on 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as annexure G&H.

That the Finance Department also issued Notification dated 25.11.2019 
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil 
Appeal No.811/2016 and allowed the Health Allowance to the employees 
of Special Education Institutions with effect from the date of devolution 
under the 18"^ Constitutional Amendment. Copy of the Notification dated 

25.11.2019 is attached as annexure

8-

I.

That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant time and again requested the authority 
concerned to allow Health Allowance to the appellant similarly to the 
other employees of the Special Education Institutions but the authority 
concerned is not willing to do so. That appellant feeling aggrieved from 
the inaction of the authority concerned by not allowing Health Allowance 
to the appellant preferred Departmental appeal but no reply has been 
received so for. Copy of the Departmental appeal is attached as 

annexure

That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the following grounds amongst the others.

9-

J.

10-

GROUNDS;

A- That the inaction of the respondents by not allowing the Health Allowance 
to the appellant is against the law, facts, norms of natural justice and 

materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Article 4 and 25 of the constitution of Islamic Republic 

of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance inspite of clear directions of the Hon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatory but is also the result of malafide 
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 
unconstitutional and clear violation of fundamental rights.



€(

G- That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any 
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

APPELLANTr\--

NAZAR ^LL
/THROUGH: MlHASiAFIMIR

ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.
/

/

DEPONE

LIST OF BOOKS:

1 - CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3- ANY OTI-ffiR CASE LAW AS PER NI3ED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2022APPEAL NO.

SPECIAL EDUCATION DEPTT:VSNAZAR GUL

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

nS-U : MIRZAIN^ SAFI,
Advocate

High Court, Peshawar
c>n

fk.-, *

I ^ t
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BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt) 

Government of Pakistan 

Ministry of Social Welfare & Special Education

Islamabad the April, 2011

NOTIFICATION

On reorganization of Federal Secretariat in pursuance of Constitution (Eighteenth 

Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the 

Ministry of Social Welfare & Special Education are transferred to the Social 
Welfare & Special Education Department Government of Khyber Pakhtunkhwa.

1. Special Education Centres for Mentally Retailed Children, D.I. KEan.
2. Special Education Centres for Hearing Impaired Children, Swat.
3. National Special Education Complex, Mardan.
4. Vocational Training Centres, for Disabled person, Mardan.
5. Special Education Centres for Visually Handicapped Children, Kohat.
6. National Special Education Complex (PHC, MRC, VHC & HIC) Peshawar.
7. Hostel Facilities National Special Education Complex, Peshawar,
8. Vocational Training Centres for Disabled Person Peshawar.
9. Special Education Centre for Visually Handicapped Children, Charsadda.
10.Special Education Centre for physical handicapped Children, Abbottabad.

(Muhammad Altaf) 

Section Officer (Admin)

/
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In ihc Fcclcnil Service Trihiiiinl, IiilnmnlKui

Appqnls U) 57.'>; 757 to 793. .394 t<5 9 18.91 S-A, 9 I 9 to
943. 998 to!()45. 1108 lo 1 179. 1224 to 1243, 1265 to 1325, 2327 

• 10 2.150,.:;i52 lo 2.'>68<'c236S-A, 236'; lo 2'F13. 2446 lo 2484 & 
24S7 to 2501. 2508 lo 2520(R)CS/2016 with lyl.Ps.

X'

f ■

' )
i'

Nii.sr:t( 'l’;iliir.:incl otlicr.s 

Vcr.sit.s

Secretary, Cn)'>il:il Adiuiitijlli'iitlun Duvulop.iiteat Divi:>'ron, 
^ Sccrclai;y, I'iiiaiicc Divi.sioii and ACPR, Islamabad.

Date of Institution : 04.04.2016, etc.
Date of hearing : 17.07.2017 
Date of Judgment : 18.07.2017 r,‘

I

¥Syed Raftque Hussain Shah, and 
Sy’ed Muhammad Hamid, Members.

Present; Mr. Muhaminacl Anwar Mughal, Advocate for the 
appellants. | - .
Syed Zil-c-Ilusn.nin ICazmi, A.ssistant Attorney 
General for the respondents with M/s Arshad AiYum. 
A.s.si.siant Dircetor. CA &. DD, Naveed Akhtcr, Section 
Officer, Finance Division, Azliar Nadeem A>vpn,. 
A.s.si.tianl Accaijnt.s Officer and Muhammad Jabbar, 
Senior Auditor. AG PR a;; D.R.’t.

Before:

. fi'-.
1

&

: I
mI

I ■.niDCIiMKNT

.SYED RAFIODI’: HUSSAIN .SHAM. IVlEIViniiiK:- V/illi llii.s jlidgmenl
shall decide the above titled appeals. The, facts giving ii.se lo the prt^ent

’ ■ ' 1 ' ! 
appeals arc th.at the Prime Minister of rnkisUin approved payment of Hwlth !

Allowance to the institutions providing.Health Service.^ in the year |0I2 
and the Finance Division issued noli fication No.2(13)R-2/20i 1-777 (Jnlod 
06.02.2012 for grant of Health Allownnec, equal lo one. basic pa^ of 

funning salar>' lo the hcalUt personnel in the employment of Fct^cral • 
Government in BPS Scheme w.c.f. 01.01.2012. iu addition to the exiMing |

• pay and allowances in BPS .scheme.,Health allowance had been paid In the 

contemporaries of the appellants in other Government HQspjtals incluJing, ; 

PIMS, Federal Govt. Polyclinic. CDA. ICT. I’aki.stan Railways aiul Fee 

Government Services Hospital, l.slamabad, etc. but it was diseontinucil Ip ( 

the present appellants vide impugned orders dated 08.03,2014, 21.03..< 016

ATSSSTSI).

we ; -
;

1.
■

t
M;

■,l

erttl ■f;

5 N.-

I

/^*rTr^V“ 
|’•ceoriI! ' ieunai

lni.'ir<v.u.tr.'

/
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Sf*5 lo 57n(i<K :.s/20ir.. i:lt. tviili M.iv.

: ^ o,„i.„ Ad,.,i„i.,n„i
l>■'•.^».V(C:A.-iD.» Vi.lo l,„u,,a,c.l «,.0».30,:

tl> 2-1 PCIMIIUU-I or DilCCl. -

ACl»R. I.sla„,abaci

Ocvclopmciu
: iillocvccl l lcalil, Allow;,,,cc

(oasii) mij
,„c. ....

CA.vcDD.hc employee-orncxr ' Sccrelnry

V..JC leller dated 13.Q:r..lO 13 n„„wed 1 Ical.l, aJI 
of Jd inMiUiiions oriKl.SI;
runctions and the

on

ovvanec- to all (he employees 
ceiiircs, etc, i,j view-ot’tdiicaiion

services heing . rendered by them in
providing Henltli

, , , children will, cflcct Iroin 01 01 ‘5015

-t'.lTT'TT..... '■» 20,.,-15 for the said Allowance, hence, the 
stopped by submitting the 
Subsequently the l-in.ance

Scrx-iccs to the disabled and

V

“1C payment of said Allowance be 
computer ehnngc.s through concerned DDOs.

1' ‘■“‘'EC. »m, ,n.cr o„ .,l,c=a,cd .„,„c ,o so„V= '

"rKan.,a.l,o„. Uci„i; agaric,.Cd of.,.op,.age oflbo saip Allow 
letter dated OS.08.2014

\ •

ance vide 
employees Hied Writ Petition *Ihc .ineclcd

‘1007/2(11 «| wliich 
l.slam:ib:id vide ortler vlateil

Noa784/20ld, 3«58/7()|.I and 
Mon'hlc Islamabad Migl, Court, 
the following manner:-

dispo.seif of by the 
I7.0y.2015 ill

were

xxx XXX
‘I’ In (he light of llie above, 

alongw'ith the connected
X.xx

Ihe instant jietition 
rcnrrernin: i pctitions aic Converted into

S ^ Secretary CADD shall
afford an opportunity of hearing to an authorized 
SD?Sr‘'‘“7 cl ibc petitioners and. thereancr p.xs.s a 
speaking on.cr. It is c.\pcctcd that the .Setretary shall
inter ali.1, take into consideration:

a) die affidavit dated 26.3.2015 filed by the Sccrcia.*y 
Fn..incc. durmg the procccding.s before this Cpurt;

b) d-.e tael that in some ca.scs the Health Allox^ncc
uas p.a,d to the employees by the AO PR pursuant 
.rrlr.e approval given hy the C.-NDD: i

on bcliair of the 
_ ; rccove.-y of 

cati.sc immense

i

•1.

cj The request nia.lc by and
petitioners that in the circumstances 
the Health Allowance would 
ha.'iltiliip; and

d) Tlic l;ict that the petitioners 
li ^ '7vt Til ilcpitr.meniii .nui

arc employees of 
cni.iti"s, itndor ihc

, 1

uerv;*::- • uua. !/r-•• r •

fA



T . ji.i u» m. with m.i-s.J
/ ^

Hilministralivc cvtnlrol v)rCAni) ;>ik . ilicrcloiv:, llic 
ciuillcmcni oi- cliphility slutll lakcn into
consWcrulion in the liiilW ol slato.s ol c.kIi 
licpartmcivl or entity separately.

In order to mccl die cmls of jitsiice. it woiilU be 
paruTlhc cSo'^i^'^rrcc^^ ’'^cd \hnl 'idc
3.

Secretary
■ 90-dn>'.'t.“

i Snn.\x.\X.NX

die rceori! niiil i\lIbnlinL; the:riic .Sccieittiy C’-A.-t;!;)!.) tiHef perientiL;
lltc iuidtori/.ed vcprc.sciitalivcs ol dieopporluyiiy of lietuiiiL: i'» 

pclilioucrs (now appelltitils) oii l'I.03.20If) ptt.ssed die order dnlcil 

CAiSrDD.’b Idler dated 13.03.2016 

10 die I;G.SL-: employeei; itiilawfitl. ;ti;:iiii:il 

and diredcd die AGl'R lo recover die said

'I
3

21.03.2016 and declared die

allowing Mcaldi Allowance 

die rules, void ab inido
Allowance from dicir salaries in easy inslallmenls.

In llus bacMrop,Hic appdbnls nlcd UK inslnnl nppcnl.H wlUi
2.
the following prayer; -

cSw under'ealegory of Healdi Pcrsotineh die said 

malandc. illegal, violaljvc of atbi^ry.
pocnileiiliac, unfair, unjust, unreasonable “ rSj

slopped from paymcnl.’

. ■

I

■

dieappcllanls argued dm
under Article 2^0 of

.mder :

The learned counsel for die

appclbnls boins Fcdcml Eovnrnmcnl
Con,Utullon of UK blumic Republic or Pakistan, 1573 nn.i cover,
f ctl 2 (b) of Civil servant Act. .573 Were entitieO to alt pn^ ■»<> j 

allowanees preseribeU by PeUerni CovernnK.n for ins ^ j
,.nted UKt nnaneiai directive contained in Ministry 7^,^^ ‘ 

d.tled 06.02.2012 was nnantbiguotts and .iearly
all hc.'tldi person iel| ui

in BPS Selieme but deSpilc die .said !

of the ;

3. i •Servants

1

•• \
-INo.2(13)R-2A10U

f Health Allowance toslipulalcd .adtiiissibirdy o
cnvploymciu of hedcral Govenimenl

nivision. the appeUanls were tlcpfivcd
noliricaliou nf the l-iimnce

i?. i • • ■' '
1.’. ■\

!'cdCf«ll ' '■'•O'l.ll
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■'J- '■ni<)L..S//()ifi, cic. wiili M.Ki.

I

'.V ..

S*
s«^iti bcncJlts. • i„

s^'PI’ori .w- Jus VC'•‘^rsion. iIk io:.r„cj
appcJJnnis referred to ‘^yunscl for the 

1 1.01.201G, 
l.*i. .Sfi7 In 

3S1 u, 

COUIt.ScI

flic (Hilijmcnl;; ofl-iiT tlnicd 05.10.20)5.1 .S.05.201 0 and 14.12.20 I o
S72(rOCS/20l.-..

p:i.s.scd ill Appc.nl.-i No;224(R)C.S/-'10
-US'. II8V IiSl(H)Ci,20li' 

and prayed for i|,e

I l7o
•^03(ll)CS/20'ie an

Tlic Icariicl»■■■' CO,., ...n°rrr'"r
">« •'»ol,=n,= in p.-.,-.-. .1 ...■‘"'"''“c'' "‘C ciain. of 

—- —, 

“•c .'omc vide or,Ic, daivd 2, „ -0,6 I,
oaco i;ra„,cd and ae.v,, „a.l „ca,..,, . ' "

'■dicinenily arcued ilia: ,hv
f
[

I vestcil rij^iu wliidi could'villidrawr. unilaterally, i 

Ic.nnicd coini.i^el for the ; 

'’Old nb initio, coraiu 
"iihdrawal /

\' out be
violation of j)rincipl. 

^‘HlK-llani la.sily argued that i
c of natural jii.sticc. Tho

'f'ljnigncd orders- wore 
no saitciiiy of 

pxiii.sliinciu uhieh could

■noii.jndicc’aiul having
Ntoppauef ...alary aiiun.iued n. a.s

bo aw.ardcd without notadopiiii,.. the due PI-OCCS.S nf law provided uiulcr the 
'vency and r;i..;eipiine)Knlc.s. 1973.

Governineiil.Servaut.s(i:ir,c;

4. Hie appcal.s 
that the said allowaiiec

I’y life respondents. It was staled

6" vn.,. u., dc:i.,i:ivn

a person who I.c,d a pva, i„„|.o,o or 
in the health

^causc health personnel 
organization delivering service;

mcaiTi

inn sector and included in Schcdulc-I. 
ibc Health Allowance w.ns allowed 

AGPR on the b.nsis

It was furtl'.cr submitted tha
provisionally to n^c •■'PpcIIani;; by the

or CADD Divisiotrs letter dated 06.08:2012 but

^'’"^ticc Divi.sion to seek 
oncurrenec for admissibility of Hcnlth'Allowance which regretted the

jc oo M.02.20,3 .„s„hov woro invoivvd i,.

subscc|iicnlly that Divisio !n .sent a
it.s

i

could not bo declared 
allowance. The CADD

a.s health j?';r.<;onncl to 
IJ.03.20 13 in its

conom,„,c.„io„ ,o AGPR covoved sd„o,i„„ „r ,„o Hcdhh ■ Ahewdoco ,o 
OGSE employees wi.hou, eooeorreoee of ,l.c Fineoee Division ar.d ihc

become entitled for the said
on

AGPR made provj.sional 

.subsequently discontinued after
I

payment to the appellants, which ■; I\V.'lS
;r vcrilieaiion of cniitlcmciu in order to . 1

preven, ll.e misuse of ,his .liiowenee by nou-enli.ied porsounci^ 
submuicd by re..pondei„ No.2 ,Inn hen,,,, nllownnee grn.ne., will, ||,c

Ivvns • I

I '•
*. t

•*. y? t-'.;- •r

• I



f

^ lo 573(H)c.s/20|6, mClc. will, M.l's.

^ V(iiic:ilinnnl body. .
rcliiibi/i^^n of di=i,blvd children 

cjirricd oui by a „n.!li

k'-'i',

moved for £.?
.■i;

& Social Welfare, !,ci„r

and persons Will! disabiliii

an

training and

-'■■‘■‘-r.c.c,r
......... .I,■■

doelons, adiuini;iiraiur.s,. 
fall within the ambit 
‘hcalUj

d not
and could not be declared n.soi health organization

personnel’ to 
AGPR in its parawise The Nd 3 U

F=rhh F. todhi e,c' rsrr " c’""'Hoh.MeShp™eC<.:«or^SZ -c-iU PChh., hero. U.C

-• I .t.

V
irm5, We hco.. Up oo„„,o,*o U,c poKihe ooU po,„„d U,o f.record.

; -T'

£ ^•f
J.fj. The hcalih allowance p

dtinal to one Ijasic pay pfrunninn i
S salarj'

"i the ciniiloymcnl of Pedcral 
cl feel from 01.01.2012.

was granted to the health’ 
Government, in Hl’h hcheme, with 

admissible to non-clinidal 
, letter

personnel i
't;

■ii
I

Il 'Vius mndo
ical cadres. In reply to ;>

No.TM/i S-64/CSHP/HJ^S720 IJ
RpSPlatiop. Wi„B or,,.. ^ ^

m dj,cd 27.03.20,2 ,om,shod dcn„,u„„ „r„.c ,,co,U 

mat ’hcalUi personnel’

\
query raised by ACPR vide

M;:•12/186, dated 12.03.2012, the 
No.I'.2(13)K.2/20I2.

•••-.

personnel by staling

organization delivering sen^ieerr" I ^1' "
SchcduJc-I, but did

•-*t
Imeant a

; i:
sector and included In

not include person who 
Federal Government from any Province

. »
i

'va.s on deputation to the 
or other autliority and who was. on

or who was paid from contingencies, 
arc neither dcputalionisis from

-ttoruy „„ have been c„„,ed „„ co„,r.-.c. ,„r „„ wp* .h„,„d
They arc also not being paid from contingencies. On the 
civil servants

contract, or on \york charged basis 
The appellants ' I ^

- »any Province or oUicr

I

contrary, they arc 
. iy73 and

r'

under .section 2 (b) of the Civil b’crvanls Act. 
dcljvcring services to the disabled children7 

appellants comprised of Academie and , 
to the definition fumi.shcd by the Finance 

27.03.2012 die appellants

lire,

persons. Tlic beneficiaries / ' I,*
Administrative Cadres.- According 

Division vide their u.o. dated 
are entitled lo hcallh aHowimec. In para.s-6 & 7 

under Facts of parawise comments Filed before the H

i

I

I
on’blc Islamabad High (

u• :
}

l*cdci*Jki {„ • vi: iil.*u:i,Ml } ■

M

.i1 -1

M ■ 74?5 ■
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f. . ^'’5‘«-‘'7.'»m)c.s/20!ri, sic. 'vlili M.)».s.
^ourt; islaiuabad

OivUion i

CADD.^ADD aE.m, .nubmiuctl Nis / noi,
IJPA -forDCSE

I on

'» V/rii PciiiU,,, 
'» April. 2bM Mini.siry oC

>■'••“ -OM-15 , I...WCVC,., OKA■ endorse ihc NIS / ROs 
million of HPA, 
•ippclJania) i.c. 24 
under the criteria

•»ul 'orccfuliy deducted
i'n omoiim of Rs.92.542

c.»plpyecswl,obclo„eld r'^°' Petitioner.,
leaving Rs.7.458

(now
camemedical profession andof entitlement of MPA,

Icticr. dated 09,05.2014
to AGPR for stoppage of HPa to 

It was diny of AGPR
eniitlcmcni. It w.a., prayed ih.n, u,c pciu

l^C.Sl;. therefore, the l••ill;, 
of respondenus.

ns |5er DPAunderstanding. D.O. 
Organization

(CADD) 
was issued by FA’s mmnon-cntitlcd employees and-

notion on the said letter Ito take
nnd decide

.............

been submitted by the 

legitimate righus.

Ienme up with dincrem 
N„ reply I,,,.

reponri,,.,, r„

.'iinilarly p|ocd,l. .vc gminc llic mw'X''"''"' 

be deprived, k no, clear rro.„ wl.ai |„
die I IcPblc lil.nmabid 1 lii-l c ' '“mmenu Ireforo

■■»bnd ,„K„ Co.,„, .„a„.abad and d.e Pcderal Service '

iialory treatnicnl offendine Ariielc a .Vr

»..c,.a„.„ave been

~ vadidrawn arreeUned^Ve are r„„ined lo .be ddr vieJi:

pmt,° r'”'''®"""'
LD 199.. sc 207. Hence, to this e.Ntcniy the i

Ics.ill.v sn.Mainablc and liable to be set aside.

m
f
iV .

Tribunal.Tliis scseems lo be discriini f;

I'i25 of the Constitution
rn, 1973. Purther, the j

to refund the paid

benefit

i

|•cpOllcd in
impugned orders f.are not \.; \

7._ . "'"“'‘I bb" le make an emptasia on the judgments orihe
Tribunal m Appeals No.224(R)CS/20l5

15 and 351 to 403CR)CS/20I6 dated •
fi C' 'Jiv-, i'
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•'I » '»

»■ CdCr.-.l ;
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?■ .■>05 U) .'>7.1(l\)l.'S/-UI 0. cic. wilO M.l*.-;.
i.

I

0.^.10.2015 ;md 14.12.2Ulf> •.\liorjin ilio coiuroVcr.sy rclaiiiig lo Hcallli 
.'\|lowancc has already hccr. ic.Nolvcd. When confruiucd wlih ihc said fact, 

the rcspondcnis liavc failed lo deny die faci. As sucli, ihc aciion of tljc 

respondcnis appears lo be inconsislem in the lii;lu of Ihc aforcnienlioncd 

judgments on account of Aniclc 25 of the Constitution which euaraiUccs j 
equal rights and equal protection of law for cvei7 citizen. To ensure 
unifomnty, rule of consistency must be applied while considering the ease
<>l’ llic iippcllm*!:.. lli«" llt>ii'l>l«" A|n'.\ ('mill viilc ill; )iiil|',ii'ieill In lllO

c.ase reported as 1996 SCMR 11S5 has already lield that "rule of good
• governance delnaniL^ that ibe benefits, e>f the saiil decision be extended lo

other civil .servaiits also, who may not bo parlies to the litigation, instead of/
compelling them to approach the Tribunal or any other legal forum. Hcpcc;
the claim of the appellants is required' to be decided on the same analogy / y

* * ♦ • • 
principle as framed in the eases of Dr. Farrukh Fiaz Lodhi and others by the/

Tribunal vide its judgment dated 05.iy.2015, I l.0L20l6,and 14.12.201^.
' '

Foregoing in view and following the rule of consistency, tlic 

impugned orders dated 21.03.2010 and 25.03.20lo arc acl aside v^ith j 
direction to the respondents to continue the Hcalili Allowbhcc already 
granted tu the appellants .since 2012. and to refund all deduetiun made in 
eomjiliance wiib the iiii|>iigiie'd unler.s wiiliiii a jicriud uf wne niuntli iVnni 
ilic ilaic Uu* e»>i>y >it'ilii.s jti,l)-.iiiciii i.>; reeeiveil in their uniee. .Since the main 
appeals have been accepted. Mise. I'eiiiions are also accepted.

Jiulgiiiciti III apply all the tilled appeals inulali.s iniilandi.s.

There shall be no order us to costs.
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11. Parties shall be informed accordingly. %
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05.10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent in the light of the aforementioned 

judgments on account of Article 25 of the Constitution which guarantees, 
equal rights and equal protection of law for eveiy citizen. To ensure 

uniformity, rule of consistency must be applied while considering the case of 

the appellants. Since the Hon’ble Apex Court vide its judgment in the case 

reported as 1996 SCMI^ 1185 has already held that “rule of good 

governance demands that the benefits of the said decision be extended to 

other civil servants also, who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence, 
the claim of the appellants is required to be decided on the same
analogy/principle as framed in the cases of Dr. FarrukJi Faiz Lodhi and 

others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and
14.12.2016.

8. Forgoing in view and following the rule of consistency, the impugned oideis 

dated 21.03.2016 and 25.03.2016 are set aside with direction to the 

respondents to continue the Health Allowance already granted to the 

appellants since 2012, and to refund all deduction made in compliance with 

the impugned orders within a period of one month from the date of copy of 

.this judgment is received in their office, Since the main appeal have be 

accepted Misc. Petition are also accepted.

9. Judgment to apply all the titled mutatis mutandis.
10. There shall be no order as to costs.
11. Parties shall be informed accordingly.

TSLAMABAD
18.07.2017

/
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IMuhammad Atfique ur Rehman
3(in C.A.811/2016)etc. i:!

.1; i
...Respondents(s) i;

■;

!3Mr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kanwal, S.O Fin. . 
Mr. Abid Hussain Ghanna, S.O Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Ra^zzaq, AAO MEG 

. Rawalpindi

For the Appellant(s) i i:(in all cases)

i;

For the Respondent(s) In-person

For the Respondent(s) Mr. Miihammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC(mC.A.216/161 I3Mr. Muhammad Makhdoom Ali 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae: f

Date of Hearing 17.01.2018.

JUDGMENT !' I
UMAR ATA BANDIAL. J.— By leave of this Court 

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the 

several connected appeals before us, the appellant Federal

■ ‘i .

:i
'3

!i'.
I

Government challenges the judgments delivered 

questions of fact and law by the learned Federal Service Tribunal 

on 05.10.2015, 11.01.2016 and 18.07.2017. The judgments 

impugned in the connected appeals declare the respondent 

of different institutions functioning under the

on common
&i- ■

i;
3:

■ ^

1:
i:employees

Directorate General of Special Education (“DGSE”) to be entitled
i.'

of Health Allowance granted by the Federal !■to payment

Government vide its Office Memoranda dated 04.02.2012 and

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Government of Pakistan pursuant to 

approval granted by the Prime Minister under the Rules of 

Business, 1973. It would be useful to reproduce the two

t

V

i:;

'I

i::li
:■

e>5WS'.‘>.!gy.t A1
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.1 f
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LuprarneCour.



ii

4 i!1.
rfiemofanda containing the terms and conditions, for the grant of 

Health Allowance to eligible persons;

ii:i:}

^ ... r.fi
11
ll“Gcvernment of Pakistan 

Finance Di'/ision
I(Regulations Wing) t

Islamabad, the 04ti’ Feb,2012F.No.2(13)R-2/2qil i
i-

;iOFFICE MEMORANDUM i!:
GRANT OF ADHOC ALLOWANCE EQUAL TO
ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS

Subject;

I- fSCHEME. r
.iThe undersigned is directed to say that the 

Ordinance No.VI of 2011 that sanctioned the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and aU health personnel; 
have consequently reverted to the BPS Scheme. In order to 
compensate health personnel for tire loss of benefits sought under . 
CSHP while preserving their status as Civil Servants, it has been 
decided by the Federal Government to grant adhpc allowance equal., 
to one basic pay at the initial of the scale to the health personnel 
in the employment of Federal Government, in BPS scheme, with 
effect from 1>‘ January, 2012. This wiU be in addition to tlreir 

. existing pay/aJlowances in BPS Scheme..

This Division’s OM No.2(13)R-2/2011-698 dated 17th 
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

Sd/-
(M. Munir Sadiq]

.Deputy Secretary (R-I)”

;•

I.
!■

il
!

!

ii ' ili■ il ri
1: !'lil:

I2.

'1a ii!
i
I

■ 1 !

“Government of Paldstan 
Finance Division 

(Regulations Wing)
i

.-I

F.No.2(13)R-2/2011-777 - Islamabad, the 06th February,2012

OFFICE MEMORANDUM
ii

iiGRANT OF ADHOC ALLOWANCE EQUAL TO ONE 
BASIC PAY OF RUNNING SALARY TO THE HEALTH
PERSONNET. IN BPS SCHEME.

Subject; i'i
.ii-

IIn continuation of Finance, . Division’s . O.M. 
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by *e 
Federal Government tn grant benefit of one basic pay of running 
.■iainrv as Health Allowance to the: health persormer in the 
employment of Federal Government,, in BPS scheme, with effect 
from 1st January, 2012. This wiU be in addition to their existing 
allowances in BPS Scheme. Also grant of stipend amounting to 
Rs.50,000 per month to the postgraduate residents and Rs.24,000 
per month for House Officers respectively w.e.f. 1.7.2011 wfil 
continue. * .

r'

1■ ;i r

1
i;

Sd/-
(Manzoor Ali Khan)

Sr. Joint Secretary (Regulations)”

(emphasis supplied)

Learned Deputy Attorney General has contended 

that the Health Allowance granted by the Federal Government is 

available to health personnel in the employment of the Federal 

Government in the BPS scheme at three hospitals established in

1.

i:*
is!'|:ii
j!;

I2.

ii; •

:i!!i
E ■

: I:;.>
iiii
I#

L-,1

I3tGSenior Conrt 
Suprenie Court of Pakistan

L5VS-13 isii



iJ

i
* liamabad, nair.ely, Pakistan Institute of Medical Sciences 

(“PIMS”), Federal Government Polyclinic (“FGP”) arid National 

of Rehabilitation Medicines (“NIRM”). The employees

?

C

Institution

at these hospitals do not have a career structure in place after

for Health Personneh Scheme Ordinance,

I'
1

;•
!1-
(■the Career Structure Ii
,ii26.1.2011. The Health Allowance

a form of

!-
2011 (“Ordinance”) lapsed on C'

f iccordingly granted by the Federal Government as

from the two memoranda dated

I-
was a •1

compensation. It is clear

06.2.2012 reproduced above that the Health ii04.2.2012 and

Allowance is granted to “health personnel”, 

composition of the category of employees that

not been provided therein. The respondents who are

i.l
r!

However, the
!.
Eeligible for theare
i; 1

benefit has i;

;several hundred in number are rmrepresented by counsel. In

are affected by

4

t

view of the fact that a large number of employees i;:
■1

the instant controversy, tlie Court has sought assistance from 

hammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar

in the matter.

. li
!.
i:

Mr. Mu

Bashir Mohmand, ASC as amicus curiae 

Mr. Sikandar Bashir Mchmand, ASC made able snbmissions

highlighted important facts and 

record which simplified the controversy

i'
i;

E.

. V i-
before the Court that

ildocuments on. i
it
=ii

■ 3>I

appreciably. >:
Office Memorandum datedIt transpires that an3. iiS

It27.03.2012 by the Finance Division (Regulations Wing) clarifies

the above mentioned

1.5 ■

“health personnel” used in

the meaning given to that expression in

iiithat the term 

memoranda bears 

Section 2(b) of the Ordinance 

contents of Schedule-I to

r,

\
j

:|
I-This definition refers to the 

the Ordinance which specifies the
I

health personnel. A perusal of. 

that five categories of service providers are

f

r,;3
r
&
ii?Iservice providers who qualify as 

Schedule-I shows
IE

■ VA. ■ S'

If3
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i
a
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lii ■ ■
iiiQ !••

classified as health personnel, namely: Doctors, Allied, Nurses, 

Paramedics and Support. The sendees specified under the 

categories of Paramedics arid Support include Teachers, 

Audiovisual Operators, Technicians, Librarians, etc.

The administrative Ministry for the . health 

institutions of the Federal Government at Islamabad is the 

Ministry of Capital Administration and Development Division 

(“CADD”). It is an admitted fact that vide order dated 

13.03.2013 the Ministry of CADD granted the Health Allowance 

to the employees of the DGSE and its alUed special education 

centers/ institutions including National Trust for the Disabled 

(“NTD”) and the National Council for Rehabilitation of Disabled 

(“NCRDP”). The respondents were thereby 

acknowledged as beneficiaries of the said grant and were paid 

Health Allowance with effect from 01.1.2012 until 

27.10.2014, when the Finance Division informed the Accountant 

General Pakistan Revenue (“AGPR”) that only health personnel

l
{

I
Ii.

4.
!o

I
:■

I

Ii:

!■

I,

!

iI
I .1

Persons !i
y
I 1::

fii
the

i I
i-working in Federal Government hospitals and clinics were

the Healtri Allowance.

;i;

xl

IThe AGPRqualified to receive 

correspondingly instructed the DGSE to stop payment of the 

said allowance to its employees as no budget allocation for the

I;
ii

Iii
rk

said emolument had been made in the financial year 20^14-15.

The discontinuation of their Health Allowance was 

the Islamabad High Court by some.of the respondents.

i
5. £I

'rl . Si-
taken to

■ ! i,:

Vide order dated 17.9.2015 the learned High Court referred the

CADD for passing a speaking order

nts of
dispute to the Secretary

•[i:
thereon; and till then restrained recoveiy of past paymen- 

the Health Allowance from the affected employees of DGSE and

CADD heard the parties and by

ki
y.‘

I
Iallied centers. The Secretary
ii;

!k;II;m
Bii

rpakisthP
Senior
Supreme Cou-iTd;

Isiamabad

I:

1
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1f i;
1--

iiorder' dated 21.3.2016 rejected the entitlement of the 

respondents to receive the said allov/ance. The principal ground 

of his decision is that employees of the DGSE were , engaged in

i;/ T-

&;::l t
?!
i;

the process of education, training and rehabilitation of disabled

children and therefore did not fall within the. ambit of a health

the said

1^

;■!

■1
aorganization. The respondents successfuUy challenged 

order before the learned Federal Service Tribunal which has,

■

t;

1 t
inter alia, by the impugned, judgment dated 18.07.2017 declared

entitled to the grant of Health.
. I

I
that the respondents are

t
!iAllowance. !i

liiLearned Deputy Attorney General has contended6. !;i

Ithat after the lapse of the Ordinance that had provided 

structure for the doctors, nurses and paramedics working in 

FGP and NIRM, the Health Allowance was granted by the

to the. said health

5:a career i!
ill■J

■;!

5
PIMS, ii!IFederal Government as compensation

however, . unable to
i:;

show anypersonnel. He was.
ii;irdirection issued by the Ministry of CADD orcontemporaneous

Ministry of Finance that restricted the grant of the Health
. \

Allowance to the claimed employees of the three hospitals

fc
3
? .
3,the aii I!'3 i:

ri!
iii

i
Specified by him. As already noted above, the definition of health

of Finance Office^

5
I

the Ministrypersonnel provided in 

Memorandum dated 27.3.2012 is wide, in scope and therefore

unhelpful to his plea.

1:•: I
r
1:

i:
i:

examined the definition of “healthWe have

personnel” adopted by said memorandum dated 27.3.2012 from 

Section 2(b) of the Ordinance which is to the following effect:

7.
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Hils
IS;
iiiiii15;
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•b) 'health pcrsbnner means a person who holds a post m any 
institute, or ofgankatioh delivering services in the health 
sector and included in Schedule-!, but does not include:

who is on deputation to the Federal 
Government from ajiy Province or other authority;

fiiif;i!i
I
y ■:>1■ i) a person
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is!!
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1.

t■4. ii) a person who is employed on contract, or on work 
charged basis or who is paid from contingencies.”

/
:■*

1It is noted that thd foregoing definition of health 

personnel covers persons holding posts in any institute or 

organization who are delivering services in the health sector that 

are included in Scheduled to the Ordinance. Learned Deputy 

Attorney General was unable to distinguish the respondents, 

who are employees of the DGSE and allied institutions/centers, ■ 

NCRDP and. KTD, from the paramedic and support staff 

positions that qualify as health personnel according to 

Scheduled to the Ordinance. It is not denied by the appellant 

that education, training and rehabilitation of disabled persons 

are services provided in the health sector. These services fall 

within tlie terms of Schedule-!, to the Ordinance and therefore 

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within 

the category of persons who are, in terms of Finance Division 

Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of 

the Health Allowance but their entitlement has in fact been

8. •!
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i:i• :
admitted by both the Ministty of CADD and Ministry of Finance. 

In this respect the aforementioned letter dated 13.3.2013 issued 

by the Ministry of CADD is referred. Also the affidavit of the

I-
■ E.

[i:•I is
. ii'!

ii'i.■■■■I

i"',

ISecretary Finance, Government of Pakistan filed in tfie

that Court’s order dated

i::i
.1

IIslamabad High Court pursuant to

20.3.2015 passed in,Writ Petition No. 4007 of 2014, specifically 'iii
GiiI

records that the proposal approved by the Prime Minister vide

did not restrict admissibility of the
il-ii iilEliSSummary dated 25.1.2012 

Health Allowance to 

(identified by the learned DAG). For that reason the Finance

I
the personnel of the three hospitals IE.11
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Efivision Memoranda dated 04.2.2012 and 6.2.2012 made^ the 

allowance available to all health personnel employed by the . / 

Federal Government in the BPS Scheme.. ,

As a result, the said allowance was paid to the 

health personnel of the DGSE and its allied institutions until 

27.10.2014 when the Finance Division instructed the AGPR to 

confine the grant of the allowance to employees of Federal 

Government hospitals and chnics. This instruction represents 

merely a change of opinion which is not occasioned by ah 

amendment in the terms of eligibility for the Health Allowance. 

Therefore, as the Memoranda dated 04.2.2012, 06.2.2012 and 

27.3.2012 issued by the, Finance Division, Government of 

Pakistan still hold the field in their original terms, there is no 

merit in the objection by the learned DAG . to the entitlement of 

the respondents to claim and receive the Health Allowance.

As a secondary and also, tenuous argument, learned

Deputy Attorney General contended that the Health Allowance is .

granted under executive fiat without any statutory backing 

therefore the same can be withdrawn by the Federal Government 

at any time. That is clearly a flawed contention. It is admitted 

tlrat grant of the Health Allowance and the terms of. ehgibility to 

receive the same were determined by the competent authority. 

Ministry of Finance in accordance with Rules of Business of the 

Federal Government. The original terms of the said, lawful grant 

still hold the field. These were acted upon and payment of the 

Health Allowance to the respondents has conferred a vested 

right upon them. In such circumstances, the executive is barred 

by the rule of locus poenitentiae froiri unilate;rally rescinding and 

retrieving the benefit availed by its recipients. Reference is. made
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to Pakistan, thrbugh the Secretary, Ministry of Finance ys^i:

1;
§Muhammad Himavatullah Farukhi (PLD 1969 SC 407)’ and 

The Engineer-in-Chief Branch vs. Jalaluddin (PLD 199z SC
h
E;
I:

207). Therefore without a change of the terms of eligibility for 

the Health Allowance even the prospective exclusion of the 

respondents from receipt of the benefit shall constitute arbitrary 

and unlawful action. '

i;
1;

• I

In the circumstances, we do not find any error or 

defect in the impugned judgments of the learned Federal Service

Tribunal dated 05.10-2015,

Consequently, these appeals are dismissed and the entitlement 

of employees of the DOSE, allied institutions/centers, NCRDP

the Health Allowance is affirmed,

12.

!•
I
i;

11.1.2016 and 18.7.2017. ii

i;

ii
iii
Iand NTD to • recerve
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Office of the
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone: 091 9211250-53

No!HAb/Allowances/Corresp;/2C) 17-18/422 Dated: 19.G4.2018

To

The Branch Officer, 
Pay Roll-4 Section.

/^niv/fPT ATwr1?. OF JUDGMENT DATED 17.1.2018 PASSED
TN CIVIL APPEALS NOS 1631-2112/2017.216/2016,&
aQ6-811/2m6 BY THE SUPREME COURT OF PAKISTAN,,

iSubject:
i

I
directed to enclose herewith a copy of A.O(TM)

05.04.2018
I am-

No.TM(F)/T-4Q/Health Allowance/2017-18/138 dated 

alongwith Honorable Supreme. Court Judgment for further compliance 

under intimation to AGPR Sub Office Peshawar accordingly.

. i
s

•1
AV/(/

ACCOUNM o: f nCER (HAD)w 1
i
i

t
• i

1

M

D:\My DocutncntVHAD Section\compWnt regard.doc
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, OEFICE^F.THE____ ..rrmirn

; Sub Office >
PESHAWAR .

Ph No:(091-9211278), Fax No:091-9211301

Dated: 05 .04.2018No. TMrF^/T.4Q/Health. Allowy2017-18/

To,
,^/The Accounts Officer (HAD),

. Office of the Accountant General,
Khyber Pakhtunkhwa, Peshawar.

STTPREME COTIRT of PAKISTAN^

Please find
Islamabad letter No-™/18-64/Circular/2017-18 Vol-B-in/589 dated 12.03.2018 

enclosures on the above subject.,

PASSED IN CIVIL
Subject:

enclosed herewith the Accountant General Paldstan Revenues,
, along-with its

s

The Supreme Court ha, made the employee, of Director General Special ,

NCRDP and NTD entitled for Health Allowance, j.Education, its allied institutions/ Centers, ^ ih •
Director Generab Special Education has been transferred to Province under 18 j 

a Provincial subject. It is kindly requested to take the requisite action on •
to this office for onward submission of

Hence,, the
amendment and become 

the above noted subject judgment under intimation

compliance report before the court.

AC
^GPR Siub Office Peshawar:

Copyfomarded to Accounts Officer (Th^ffitce of the Accountant General. Pakistan Revenues 

G-8/4, Islamabad.. . /

AC^UPrrS OFFICER (TM) 
AGPR Sub Offitce Peshawar

i

\

/

✓
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PESHAWAR HIGH COURT, PESHAWAR.

FORM ‘A’
FORM OF ORDER SHEET

ORDER OR PROCEEDINGS WITH SIGNATURE OF 
.nJDGE/JUDGES

Date of Order 
or Proceedings

21
W.P N0.43OI-P/2OI8 with Interim Relief.19.09.2018

Mr. Muhammad Khursheed Khan, Advocate, 
counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun, AAG for the 
respondents.

Present:

Despite direction of this Court dated 11.09.2018, 

the Advocate General Office failed to check the relevant 

qu^er i.e. respondent No.2 and apprise the Court about the 

of the impugned letter dated 03.06.2018.consequences

Today, the learned counsel for the petitioners produced 

another letter dated 14.09.2018, whereby the Director Social

Welfare & Special Education Department despite repe.ated 

reminders of Accounts Officer has failed to provide the 

requisite admissibility of health professional allowance from

Finance Department and release of budget through SAP

is still awaited.system under object head of health allowance 

The lethargic and disobedient attitude of the concerned officer 

has exposed him liable to be dealt with under the contempt of 

Court laws, however, taking lenient view,

Finance Khyber Pakhtunkhwa, Peshawar 

personally appear before the Court and explain his position.

the Secretary

/ is directed to
/

^ exa'miNer
Peshawar High Court



r

2

v:-' To come up for hearing on 04.10.2018.

Interim Relief.

for the date fixed. In the rreanwhile,Notice

Professional health allowance shall hot be deducted from the

petitioners.

JUDGE

VI.—.-. ■<{

, ir •.tt:'
DhIc of f’rr.sfniulion ol'.\|;|'!ir;iiiiii) 
No of ..,
Copyinji ffi'...
Toli:l..................

Date of I’lTpar; 
tlaJu of Dt'liMT'

.........

7r.,<k

.^.SC. '4-1 XU
lion olCopy,... 

of Copy... ......

\j.Ll"i-ruivud By

& Hon’ble Mr. Justice Qaianaar Aii Khan.*Ayub* Hon’blc Mr. Rooh-ui-Amin Khan
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ZAKAT, USHR, SOCiAL VVlHLPARl", SPECIAL EDUCATION 
& WOEiEN Ei\/iPOW£Riyi£MT DEPARTtPEN'i'

f P'.Ai.'r 4 \ n-AN, 1r• *

A•H'

SUMH/iARY- FOR PROVINCiAL. CABINET

i
PIRP1..0YPES OFDRAWL O F HEATTi-1 ALLOWANCE BY TMr 

SPECIAL EDUCAT!ON ' . '
SulDject;-

W/P.No.430/201 3 NAZIEER SHAH-VS GOVERNaTENT OF'KI-iYBER 
PAKHTUNKMWA •

■ , Before the ' constitutional' amendment the ' employees of

Directorate. General of Special Education, Islamabad v/ere alicvved .and since 

01.0^1.2011, after the 18‘" amendment they were vvorkinr; i.inciei' i!io oeiunli-iry, 

Social Welfare'Department,'Ph.'f'ier Pa!\hiun!;i'i'.va, Tii! Ihr'.ii- ri-WMi i;i,-Tn .-.mr 

01,01.2012 the petitioner were deceiving Ficaith ProfessiordT Allewa'icr; vicie 

I'dnance Division (Regulation Wing), Islamabad Notification (AniieA-i). •-

V ;

This allowance vras stopped by Federal governmeint and accordingly 

'Iho petitioners filled'a service appeal in Fecle.mi Service Tribenal, IsInn'.oPi.ul. nncl 

on 18,07,2017, the Federal Service Tribunal decided in favour of il'ie pelitioners

2.
f •

(Annex-ll). ■ I

The FederaljGovernment then challenged'the judgmoni /,. dgoliikiri of 

lliQ Federal Service Tribunal in the Supreme Court of Pakistan but Iho apex court 

also decided in favour of the petitioners (Annex-Ill).

3,

After shifting the sc;rvices''froni Federal Government to Provincial 

C-iovernrnent of Khyber. Pakhtunkhwa, the employees of Special .Education were 

receiving the said allowahice provisionally on 13'.06.2018, the Accountant Officer ■ 

(PR-04) office' of the Accounta.nt General, Khyber PakhtunkiT/'/S has written a
! j ,

■letter to Deputy Commissioner, Peshawar with a co,Dy to Di.rector,, Social Welfare 

and Secretary, Finance pepartment that budget for the Flealth Adiowance has 

been allocated but the sarnie has not been uploaded to the SAP (pomputer Sy,slern 

till dale, Accountant,Officer (PR-Cd) further clarified that the Aceouritaru Oi.inaral 
Olfice has released the| payment (Health A!!ov^/ance) .to these employee);-', on' Iho' 

rnriuest of Social Welfare;Dep.art.msnt in compliance of the judgmoni ol Si.iproine ■
i •

Court of Pakistan dated 1p.01.2G13, provisionally and subject to its admknslhllily

7,I.

I ■

. t •**)i. r,.

■A

!



government of KHY^^^HTUr^a^A

^pQUIKiC1Ai-.CASlNjsl 

ALLOW Aii^'i

lib/'-■vX i'■^(1X
4

F- i-lE^O-jH 
TION•0RAm_O

qppr.lAL EDjJ^BubjKCt;-
vsGoy£EHr^=ffl-2F^-'- 
^ 1F:AliER_SHAH\yVPA4a430/2Qj^

the relessed 

Health
and that in case m

payment dt
or pakhtunkhV'/a

SAP System
Khybef . -

budget is not been uplqeded
will be stopped (AnnSA . -)■

i

Departmient, thefrom .Finance
i .to the

Allowance
„ s..®l E..c.«. ••• • "«

.1-973' and requested
Genorol, Kl’iyl'Jdr

i
Accordingly he, ennpioyees oi 

3rticle-199 of the! constitution of
lor

5. Pakistan,
of Accountantunder

suspension of the above
and for cpptmuation

mentioned letter _ v3 09.2011) In
!--,on. ,1,0 nuitrt

rin

pakhtunkhwaissued by mdHonornhto court in .no
A ' pepartment. Kh;o'

i\ti| Hilly

order 1110
Pakhtunkhwa lo ):>om 

•ni-.mnro with the courl
“Xe court on 04.10.2010 and me

■•oHonal

ardor sheet
Finance jcllrooled the Secretary

memourtiopjOH
ijnpoar before

**». ...A

ared be.forei 'i
n tip a ru ne 11.1

court directec
shall notjbe d

honorable
Health Allowance

Peshawar High 

vide his office
of Honorablewith the orders

Finance. Dei
dated 01.10.2018 

Administrative Department after 

Kbyber PakhtuhKhwa (Anne,.-

in comiplicuce
partment requested

advising this.department

thotouglT analysis

Finally, m

Court Peshaw.ar the
SO(Lit)/FD/i2521/20

6.

y nlO
letter No. 
to move a 

. . for the approval to

summary being the
Chief Ministery

■A.. datedI: Court Peshawar 

i-s re.Mcesteci 
order,of the

Highof Peshawar
Pakhtunkhvy'a

to' allow the, the ordci 
Minister, Khyber

i

to .the petition.

pursuance to
7. l-lonorni.'lnthe Chief and implement the04,10,2018, 

Health Allowance

cot.irl.

l-'
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. GOVERNMENT OF .KHYBER PAKHTUNKHWA ■ 
ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDUCATION 

&"WC| WEN EMPOWERMENT DEPARTMENT- ■ i

summary!FOR PROVINCIAL CABINET
i J

DRAWL O F HEALTH ALLOWANCE BY THE' EMPLOYEES .OFSubjectv

SPECIAL EDU-GATION

WP ■ N o ■ 43'0/2 0 i ^ N A ZEF R S l-i A H.. VS,_Gi;)XFJg N ME LI L 
PAKHTUNKHWA* ;•

L’ ■
1

On the observations of. Finance Department the departmcnl ot Sonifil

;c|uisile information. The l-inanoa l.jnprii liimi il 

oul-T-vT o,.isu ijiay be pinoeci Linlori..' IIle

fi.
WoKaro responded and pi‘ovid;es the 
Khyhor r^'ikhlnnldiwa propoiu.'S-l Hint Hi 

Provlnoial Cabinet for apprppri.ate orders with'regard to the .approval ol l.Me piopniiin.l

t I i..‘

MllDwi.inoe in liplit of Court Deoiston alonnwilli tho insiio ol ovi-r-payn'ienl r.ind oHioi iiliior.l 
innllors (Anncx-Vll). i . . '

The Chief Minister; Khyber Pa.khtunkhwa in Para-20 of the su.i!rirnnry lias 

alioridy accordcxl approval to place tlie Liubject issue bo'loro' the rneetiriQ i^l l•'r(.n.'llH.'il:ll 

Caliliieffor approval please.

9.

The Provincial Cabinet 1s-recuested to aliovv the “Health AHcwa;'ic:e".io tlK.:: 
petitioners and’ implement the order of Hr i ;orior.':l.7lc.: C.'uri
10,

\\

I

/ ./ /I /
■77 w ■■

//
■(MUHAiViaTVOTDi^EES KHAM) 

Secretary to-Government of Khyber Paishtunlchwa 
Ushr, Social VYcIfare, Special Education &

' Women Empowerment Deparlm'cuT

:.Hy

vs-
A'

i
,1



M

{ CABINET WING )
No.SOC(E&.AD)9-24/5tOI9

Dated

The Secretary to Govt, ot Khybor 
Zakat. Ushr, Soda! Welferc. Special bducation
Department.

■N

■I
15
i

y, !& Women

tiigrtVlNClfe
•^' ' ' ' sOFTWF. meetingtUBJECT: nF-msiON OFDATED22jG^20I9i
followingtlie chairmanship oi}ear Sir, forward herewith the

„ 22.10.2019 under
for

1 am directed to
eeetmp of Provirtdal Cabinet held on 
Chief Minister, Kltyber Pakhtunkhtva

AnPhJnA ITEM NOJIS^

PAKHTUNKHWA_________ ^
nprision Ofme Gabin^

allowange by
nazeer shah vs

the devolved employees of

Special eduGation
;ia1 Education &zakat, Ushr. social welfare. Spoca

Emfoov^——: ■
, .,m to request that an ^^Ybe^PakhW^hla

decision as
AhiS-n Oepartntcnt.

ImEjementingOeEart!!^

2.

IthluUy,you.r>«

OFFICER (CABINET)f
SECTION

kA

ENDSXJiO

^I^^OFFICER (CABINET)
SEi



/ .

PAKHTUNKHWA
KHYBER

OEPAREiVlEN iGOVERNWIKN^i^av
FE' -» /

T'Or'i, ■VV!NC)

Dated Peshawar tne
25-11-2019

MOTtFlCATl^. _ 63 ^ SuDienne Court °[.^j'^;^t‘'^Government of

from the date of tne

No.
No.
Pakistan
Pakhtunkhwa
rate of one 
Education -
Pakhtunkhwa.

running
Institutions

„,ll be admissible °™V fo.^gfr.^cTbStttutional
devolved

The above ■
Ipeciai Educalior. Institutions 

Amendment. pakhtunkhwa
Fm^nceD^^artmentSecretary to

& Date_Ev§Ib to the;-EndstLHAb P,aed tor information and necessary ecdon^^

r Prci^'
t "s"y >o Aia^^ .

9 PA to Additional secretary t
TO. Waster Fi'e-

is forw'Copy

nt Deptt.

8.



To, “'^twofrEmppwerment Depanmen,The Director 
' Special Education
TQiyber Pakhtunkhwa, Peshawar.

health 
hate QFr>gp AHTMENTAL_:

AT T OWANCjE TO

SSSSebo®LievtTTINKHWA U. JANUARvijoi^

Subject:

of Special Education 
for Mental 

to the
With due ^Jdar at the Government Institute

Department and is serving as “ ^ p^s|,awar, quite efficiency and up
Refterated & Physically Handicapped ’ i„,ial Government approved Heal
entire satisfaction of my superiors. 1 ™ ^a„„|,ed emoloyees working m
Allowance at the rate of one running ^asiP y devolution to
the Special Education Institutions fiom die d p deial
Government. That the which had been stopped/deducted from
Government preferred service appeals before the Federa
their salaries against which those employ P ^„^„ad in favor of the employees
Service Tribunal, Islamabad and the sam , g.07.2017 and the employees o
GdTiudgments dated 05.10.2015. ' of the health allowance, .lhat
Special Education Institutions declared enli judgments of Federal Service
the respondent deling aggr Govcrnmcn. o
Tribunal Islamabad filed CPLA No, vs Muhammad Att.q Ur
Pakistan through Secretary. court of Pakistan aitd the same has been
Rehmat, bothers) before ttaHjb^ Sup ,7.01.2018 and enhtkd te

Allowance similarly to the ^ ^ d self for the grant o
the instant Departmental appeal belote yo g

pggppctcd Sir^

aggn f Health Allowance.

of this Departmental 
healthhumbly “^nredhe gram/allow

Court of Pakistan and Notification dated

date of devolution, to tire Provmcia

1'Ihe* conrerned autho.rity may very i

Government of Khyber Pakhtunkhwa.

ObedientlyDated: 09.02.2022- You’re

A NAZ.AUGUL.CHO’WKJBAR,
.. institute for Mental Rmm^ed^

Govemmer 
Physically Handicapped Children

'fS.r.J-
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WAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)
(PLAINTIFF)
(PETITIONER)/

VERSES

(RESPONDENT)
(DEFENDANT)Special Education Department

•y)e
Do hereb^appoint
//

constitute MIR ZAMAN SAFI, 

Advocate, High Court, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 

sums and amounts payable or deposited on my/our account in the 

above noted matter.

/ /2022Dated.
••S?'

MIR ZAMAN SAFI 
ADVOCATE

,0«.'

OFFICE:
Room No. 6-E, Floor,
Rahim Medical Centre, G. T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

0317-9743003

T


