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10.11.2022

Counsel for the appellant presént. Mr.
Muhammad Adeel Butt, Additional Advocate

General for respondents present.

File to come up alongwith connected Service
Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(Fareeha Paul)
Member (E)

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superintendent for respondents presenf

File to come up alongwith connected Service Appeal No.
645/2022 titled “Fazle Elahi Vs. Special Education Department” on

09.12.2022.
A

(Mian Muhammad)
Member (E)



13™ June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before SB Q

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come ‘up for reply/preliminary

hearing on 16.08.2022 before S.B.

(KaliKhan)

16.08.2022 Learned counsel for the appe"ant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

- (Mian Muhammad)
Member (E)
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Order or other proceedings with signature of judge

The appeal presented taday by Mr. Mir Zaman Sali Advocate may
: be entered in the Institution Register and put up to the Worthy Chairman for

proper order please.

‘=

—-7——"’1/‘»‘
REGISTRAR "

This case is entrusted to Single Bench at Peshawar for preliminary |

hearing to be put there on 15', 51 ) 2.Notices be issued to appellant 1

and his counsel for the date fixed.

&

CHAIRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepare the brief.
Adjourned. To come up for prelimina
10.06.2022 before S.B.

hearing on

(Mian Muhammad)
Member (E)




BEFORE KHYBER PKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Case Title: M%@/I/ %HFCKLISI é&éa/%/ p%/%

S.# Contents Yes No

1. This appeal has been presented by: M-/ /WW %

) Whether Counsel / Appellant / Respondent / Deponent have SIgned’the
requisite documents?

3 Whether Appeal is within time?

4. Whether the enactment under which the appeal is filed mentioned?

5. Whether the enactment under which the appeal is filed is correct?
6

7

8

\

Whether affidavit is appended?

Whether affidavit is duly attested by competent oath commissioner?
Whether appeal/annexures are properly paged? -

Whether certificate regarding filing any earlier appeal on the

0 subject, furnished?

10. Whether annexures are legible?

I1. Whether annexures are attested?

12. Whether copies of annexures are readable/clear?

13. Whether copy of appeal is delivered to A.G/D.A.G?
Whether Power of Attorney of the Counsel engaged is attested and

4. signed by petitioner/appellant/respondents?
15. Whether numbers of referred cases given are correct?
16. Whether appeal contains cuttings/overwriting? S
17. | Whether list of books has been provided at the end of the appeal?
18. Whether case relate to this Court?
19. Whether requisite number of spare copies attached?
20. | Whether complete spare copy is filed in separate file cover?
21. Whether addresses of parties given are complete?
22. Whether index filed?
23. | Whether index is correct?

ARG RN AR \\\\&&i

24. Whether Sécurity and Process Fee deposited? on

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
25. Rule 11, notice along with copy of appeal and annexures has been sent
to respondents? on

Whether copies of comments/reply/rejoinder submitted? on

26.

Whether copies of comments/reply/rejoinder provided to opposite

27. party? on

It is certified that formalities/documentation as required in the above table have been fulfilled.

Name: M v %@7
Signature: %// ’%

Dated:




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
APPEAL NO. %% Z /2022
NAZAR GUL VS SPECIAL EDUCATION DEPTT:
INDEX :

S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memo of appeal . cereennreens 1-4.
2. Stay application | e 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7- 13.
5. Supreme Court Judgment C 14- 21.
6. Letters D 22-23.
7. Salary slips : E 24- 26.
8. PHC order sheet F 27- 28.
9. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 1 33.
11. | Departmental appeal J 34.
12. Wakalat Nama | .eeeeieeen 35.

APPELDANT
THROUGH: %/
Y o/ he MIR ZA SAFI
/ (e o ~ ADVOCATE

w!
> Ccef v W Office: Room No. 6-E, 5" Floor,
/4/1/ Rahim Medical Centre, Hashtnagri,
Peshawar.

/ Cell: 0333-9991564



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR g, 4> S () 100 pasentusinwa

Serviee Tribunal

APPEAL NO. %Zj /2022 e S

Mr. Nazar Gul, Chowkidar (BPS-04), Datedwz’z/

Govt: Institute for Mental Reiterated & Physically Handicapped Children,

P SN AWAT .« e veenreererensennsesnssesesnsossssssnsnsrssssesssssnsssnsansssecss APPELLANT
VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5. The Director of Social Welfare, Special Education & Women Empowerment -

Department, Khyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS. '

PRAYER:
That on acceptance of this appeal the respondents may kindly be

%1 dm_dafirected to grant/allow professional allowance to the appellant in light
\pre s of the judgment of Apex Court and Notification dated 25.11.2019 from
Ree str;l‘the date of devolution under the 18" Constitutional Amendment to the
Z'Y)’} 247V Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal decms fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Chowkidar
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment

Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ATINIEXUTC e ereeennnnnssesarssnnssssssssssssssensssessssssnnssssssssssansssssnannns A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education . illegally stopped  authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIC..eeeerernreeaerssnanntsesscsscnnscnes C & D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached S ANNEXUIC. veerreererireeratiresratsenreatesosesnesansensossens E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.....ocveeieieieecinninnne F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



P

for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNEXUre..oieeeririieeeenianeeeniaericnnes G & H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNeXUIC....veerreraeecenreraarsosasaessaeiaccnes I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ANNEXUIC. s eteessesesssrasesssarosonnasssanssessons weeccessassssensessaseesannnse J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others. .

GROUNDS:

A-

B-

C-

D-

E-

F-

That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble |
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



A

-
g
- )

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principlé of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

! g’ " )
;\\{.}‘ LI
R

THROUGH:
MIR ZAM
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appcal was filed between the parties.
/

/

DEPONE

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2- SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

NAZAR GUL VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

r
M/
MIR ZA SAFI,
Advocate

High Court, Peshawar
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BETTER COPY OF ANNEXURE-A 1

No. F, 11-19/2011-Coord (Pt)
Government of Paklstan
- Ministry of Social Welfare & Special qucatlon
| Islamabad'the 1% April, 2011

NOTIFICATION

On reorganization of Federal Secretariat in pursuance of Constitution (Eighteenth
Amendment) Act, 2010 (Act No.X of ‘2010) the following Centres under the
Ministry of Social Welfare & Special Education are transferred to the Social
Welfare & Special Educatlon Department Government of K_hyber Pakhtunkhwa

- Special Education Centres for Mentally Retarted Chlldren D. I Khan.
Special Education Centres for Hearing Impaired (,hlldren Swat
National Special Education Complex, Mardan.
Vocational Training Centres, for Disabled person, Mardan
Special Education Centres for Visually Handicapped Children, Kohat.
National Special Education Complex (PHC, MRC, VHC & HIC) Peshawar.
Hostel Facilities National Spec1al LEducation Complex, Peshawar, :
Vocational Training Centres for Disabled Person Peshawar.
. Special Education Centre for Visually Handicapped Children, Charsadda. -
10.Special Education Centre for physical handicapped Children, Abt aouabad

N I I I R

. (Muhemmad Altaf)
Section Officer (Admin)

M/M/
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_ ln lhc I L(l(.‘ .ll bum.c 'lubun i, Islnm.xlmd

- ANppouls .\u. l:S o 5730 757 ta 793, h‘)tl o ‘)l.\ 918-A, 91‘) o

- '943 998 1010435, llOb ) 1179, 1224 to 1243, 1265 to 1325, 2327

o2 " 350,2552 10-236882365- A, 2369 to 2443, 2446 1o "484 &
487 to "501. ‘.DOb to 2320(R)Cb/20|6 wuh M. P

Nuisrai Tahiv.and nthcx.\
- Versus

Sccrctm:, C.mx( il Admmlbtx.t(-on & Dc..w.lo;.uu..x( Division,
Sccxu.u‘v Finance Dwmmx .md ACPR Islamabad.

D_.nc of Institution : 04.04.20l6. clc.
Datc of hearing & 17.07.2017
- Date of Judgment :718.07.2017

Before: Syed Rafique Hussain Shah, and
: Sycd Muhammad Hamid, Mcmbcrs.
Present: »..Mr Muhammad Anwar Mu;,hal Advocnlc for: the ’
. appellants. - : ’
\

‘ Sycd /..xl-c-Hu.,nnm Kazmi, /\ssistnnt Alloriicy
“General for-the respondents with M/s Arshad Anjum,

Assistint Dirceetor, CA & DD, Naveed Akhicr, Scetion -

Officer, Finance Division, Azhar Nadecem Ajvan,
Assistanl Accovts Officer and Muh.\mm.xd Jabbar,
bu‘mr Auditor, A(;l’x\ as DR

IUD(‘M]«NI ' =

9\’131’) RAI‘!QUI' HUS‘SA!N SHATLL, MFMBI' Rie Wuh (hls Judl,xlm.nl

we shall dccxdc lhc ab0vc mlcd appcals The. f.u..t:. &,xvmg risc lo lhc present

appeals arc that 1hc. Prime Minister of Pakistin a_ppxovcd payment of H?alth o

Allowance to the institutions providing Health Scrvices in the year 2012
and the Finance Division issucd. notification No. 2(1'3)R-2/201 1-777 datcd.
06.02. 2012 for grant of Ilcallh Allowwncc, cqual to oncxbnsxc pay of

running salary to thc hecalth pcrsonncl in the cmploymcnt of Federal: -

Government in BPS Schcmc. w.e.[. 01.01.2012, in addition 10 the L\njlmg

pay and :\llow.mcn.x in BPS scheme. nc.x!lh allowanee had, bcu\ paid t Llu.v

contcmporarics of the appellants in Gther Govcmmuu Ilaspllala mclu’l.ng
PIMS, l’i.d«.ral Govt. l‘u)) clinic, C‘DA 1CT, Pakistan Railw; xyx and Federal -

i
Goverunent Scrvxcu. HOSI)ll.ll 1~.l.umb'\d cte. but it was dtsc.onlmmjd W

the present appcll.\ms vide nupugmu oxdu,rs dated 08 08.20 l|4 21, 03 ¢Olﬂ9, »

SENHEY ' '!

....'!./ o -“;A’»J’ . ] |

. lcc.s.rul I :.'.-' isanii
o in |n"uo.l¢'\f-




T S65 10 STIOOCR016, we, with ppy, N

‘, and . “S U}.:Ol(;.mjlljc-Sccrcl:lrv. Capital Admumn.uum na Dcvclnpmcnl
Dl\'l:\lﬂll'(('/\;\':')l)) vide leter: d.uul 06.08.20}2 sllowed llc..xllh /\llowauu
24 pu\muul of Duu.uu.m: (“ulu.:l of Speciat 1 sducation (l)(:bL.) i

uu AGPR,. Isl.lmabad .sxnru.d paying the said Allowance lo these personnel
with ¢fice hnm DELOT2002, D to |h-.uunuml|w.' m,(mu ol Seeretury
’ CARDD thie umployu i ol DGSC .\,lmlc.d m'xlallng the anlcr with him who
vilde lu!:"' dated 13032013 allowed’ Ilc.xl(h Allowance 1o all the unploycys

of 16 instiwtions of l)(ml. and adlicd’ cducation centres, cte, in vn.w-ol
‘I'uncuons and the scnu.c~. being. rendered by thcm in pmvxdmg Health
Scrvices to the disabled and special children witly clleet from 01.01.2042°
and-the AGPR -accordingly started paying the siid .\lln\v..nu. to them, The

) AGPI\ vide letter dalcd 08.08, 2014 mmum.d the Dircctor Gcnunl DGSE
that Finance Division hml not provulul budl_'u allocation for (hv year 2014.
2015 for thc said Al!o“.mu. hcnu.. th. p.lymcnl of saud Allowancc be
ﬁloppcd by ';ubmmmg the computer Ch-’lﬂ[’CS lhrouph concerned DDOs.
bubscqucnlly the Finance Division .nllou..ucd budg_,cl Tor lhc said Allowance
but the CA‘&DD.parkcd the budget-and later on’ allocated the same to s'om;c
other organization, Being aggricved of stoppage of the saic -Allowancc -\'xdt; .-
letter  datcd 08.08.20‘14 the  affected -employees  Tiled  Writ Petiti F
No.3784/2014, 38587201 l g -l()()’l/"()hl which wepe disposed” of’ by h
'Hon hlc lsl:un:xb.ld Hx; I (.,mul Islunabad vide order Jated 17, 0v. 20!) xI
the following imanner;~

4 e ———— e e

XXX : \\\ . XXX
“d.  In the h"h( of the above, the instani petition
alonnwuh the connecled petitions arc converted into
representations deemed (o be pending belore the learned
Scerctary CADD. The lcarned Sccrctary CADD shalj

. afford an opportunity of - hearing to -an authorized
representative ol ‘the pcuuoncm and, thercafler pass a
spc.lkmg order, It is- expeeted that the Sctrcmry shall,
inter alia, take into considcration: 4

a) -the alfidavit dated 26.3.2015 filed b) the Sn.ucl.u)
- Firance, during the proccedings before this Courl

: b) the et that in some. cases the Health Allowanc; ; ' a4
was paid 1o e cmpm\ ccs by the AGPR p\.:suam . S f
et appraval given by the CADD: - «

" ¢) The equest made by and  on behalr nf' the
petisioners that in the circumstances recovery of
the Health Allowance: would c.nu.\c immense
hazdship:- and

d) The faet that tic pculmncrs arc. u.}ployccs of
O T‘h difTerent (lq..p.lr‘.nwn(:a Al Ll\'l“"\ nder  the
’ Y

' i

IFS L A PPEt




- allowances prescribed by Federai Government for its cmployees. F

'No.i(IB)R-ZI?,OH d:itc,d 06.02.2012 -was’ unambigu‘ouis and ¢

B e

‘ administrative control ol CADD wid, therelore, the.

cntitlement ar cligibility  shall be tken  into -

comnidueration in the light of status ol eiach

© duepartiment or uuli(_)" separately.
s, - la order to mcet the ends of justice, it would be
o appropriate that reecovery of the Health Allowance alrcady
T paid 10 the cmployces is recovered after a speaking order has
- been passed by the lcarned Sccretary. It is expectéd that the
. Sccrewary CADD shall pass a spcuking ordcer prcferably within
- 90-days.” o : o » :

The Scerctury CAKDI aller perusing e record il aiTording the
opportugity of iuc;_\n'iux;_: o the authorized rcpécscnlalivds ol the
petitioners - (now appelliants) on - 14,03.2010 p:xsscﬂ the ordcr dated

21.03.2016 and declarcd the CA&DD's letter dated 13.03.2016

-allowing Health Allowance o lh}i DGSL cmplu‘yc‘c;;f wnlawlul, apainst

the rulcs, void ab initio and dirccted the /\AG'P'R 10 vecover the said
Allowance from their salarics in casy installmcnts.’

2. 1n this backdrop,the aj)pc'llasxts iled lhc’insmm,uppc:\l:i
the following prayer: - ' ‘ v ' ‘

A ' o “It is, therefore, most rcspéclf_ully pr_;mycd that the
appellant being. cntitled to Hecalth. Allowance being
covered under category. of Health Persosnel, the said

order dited  21.03.2016- by respondent No.l may |

therefore, be set aside and it be declared that the action

“of respondent Mo.l in wwithdrawing the suid allowangy

and recovery (hereof from the salacies pf appellants, s

malafide, illegal, violatjve - of principlcs ol" locus

pocnitentiac, unfair, unjust, 'unrcasonable, arbitrary.

fanciful and capricious and ‘that are cntitled 10 reccive
the: same, {rom the date it has been. withdrawn and

stopped from payment.”

3.  The learncd” counsel for the appcllants azgucd tha

apﬁcllanls being FFederal gc')v.cmmcm,Scrvanls' under  Article 2

SO T C30 565 W STIUOUN/LNTG, cle. with M.,

NNN . . © o 'UNNN a ) NNN

with

the

0" of

Constitution of the Islux;nic,chublic of Pakistan, .l‘.97'3 and covered wder

Scctioﬁ 2 (b) of Civil Scrvants Act, 1973 were cntitled to all pn'
- ‘ wrether -

stated that ﬁhuhdul dircetive containcd in ‘Ministry of Financce

stipulated admissibility of ficalth ‘Allowance lo all health person
cmploynient of Federal Government in B3PS Schesae but "dcspilc th

otification of the Finance Division, the appellants were deprived

ey
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- . leamed counsel Tor the appellant lastly’ arpued ()

s - | —

4 505 i0sT l(l()\..\/‘ (H(» cle, with vl Ps,

= _v.-snid_.bcncﬁu ‘In” wmm'l

18.05.2015 and- 1412, ’mo passed in /\ppmh No: ""4(R)CS'/""()I.» 867 {n
$72(Rycsro1s, 76 o sz gy Ao 12518 )Lsnon & 381 o

40‘(1{)C9/"016 and prn\!cd for llu. <‘mu. relicl? The lcnrncd coun*n.l

\d)cnlcnll) argucd (h.x. the .upomlc.nl Fmancu Dl\'mon vens blm\'uw hot

and cold in lhc same hrv.uh s, on the onc h.md it had .xdxmuud the cluim of

. llu ap,».l-..m.. in PEER D Gl iy ,.:x.:n\'xsc. cu.r.:;*.c:x'~ ..l.(. ..1 the H‘... ble

Islamabag Migh Court, Islamabad whiilg, on the other s, the

“the same claim vide order d.m.d 21 U3, "016 He contended that the benefit

‘once yranted and acted- upnu had created a vt..xlul right which could not be

_ ‘\vllhdra\\'n umln(crnll\, i violation of puncxplc of natural ustice, The

~void ab inilio coram-non- sindice “and having no sanclity, ol lnw ag

withdrawal / Stoppage of sidary amounicd 1o puaishiment \\lm.h LQllld not

be iwarded \ullmu( .ndoplmr ihe duc process ol Law.- pmvnlul undcx the

(aovumm.nl Sc.r\'.mls (i llu. uuy uml Discipling) l\ulu. 1973
b

4. - The appc'xls were «csxslcd by the rctzponduns It waé statcd:

lha( lhc said nllow:uuc Wax Lot admissible (o the :\ppcllnma s they did nj‘r

fall pndrr e desinition o. hul.h
K a pc;son Who-hcld a pos( in any institute or orgnmzahon dchvcrmg serviccs
“in the. health scctor and mcludcd in Schcdul‘.-l [twas rurll.u' submitted tha
the Hcallh Allowancc was nllowcd provisionally (o uu. .nppdl.m(- uy'u.c
AGPR on the basis of C/\DD Dnmon s letter dated 06.08:20 1'2- bug
sub<cqucntly that va:sxon sent a rcfcrcncc lo the Finance vanslon lo scck
its concurrence for admusxbxlu) of Hmllh Allowancc whnch regretted the
“same on 14 03 2013 on.the groux‘d that (hc.y were mvolvcd in the process
: .ot‘ cducation, training and rt.hnlnlu.umn of disabigd s.lnLlu.n and persony
with disabilitics and; llc;xcc. could hot be declared as hv..nl(h prrsonnel (o

beeomic entitled for the s:l'id .:lluw.mcc. The CADD on’ 15.03. 2013 in its

communicilion (o AGPR wn\ c\ cd sanction of the I-Ic:\l(h'/\llov-":\ncc to-

DGsSE cmployces without cn..c.:rrcucn. of e Finance. Divisian: and the

AGPR  made Rrovisional payment’ o the appcliants, “which \\{as

subscquently discontinucd .ulu,r verification. of cntitlement in order o

prevent the misusc of (hl< a'lm\:mu(. by nou-catiticd personnel; It was

submiticd by respondent No.2 that heaith allowance was granted “with the

nl lm \usxon xlu. learng counsel for (he .
’ nppcllnnls rcfcrr*d 13 the pmlgments of FST dated 03.10.2015. 11.01.20i¢,

y du.hm.d '

at impugned orderg were

prsonnel becauge lu.allh personnel meant. -
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. (@ L o sy 565 10 snm)cvmm cle. wuhMl's

.lpprn\'.ll of the Iime Ministcr, lln"()ugh

llm.c lLderl Government Mospitals i.c.’ pakis
: hcu.m.ca.l .G. Pol\cluuc

an Institute or Mecdicul
and N.mon.nl lastitule ochlmbxhlauon Mcdxcmc

l‘m. Dxrcctomlc. (u.m.rnl of Spccml E(luu.umn & Sociul Wellare,
uluu.llmunl body, dc..xlt mlh

n.lmbml.xuon of dx...xb!s,d chxldrcn and- pcrsom'

_carried out by .s mu-u-vrot’cssxonal lc.xm mcludmg lc:\chcr'; pno[’cssmnnlw

douor\ .xdmuu'.lr.uurs, ministerial and suppartive / .mull.uy stalt did hat

fall” within lhc ambit of hcallh orgama ation and could net be dcclnrcd as

*health pu’souncl‘ o gt llu. siviel ':lhnv.uu.c. The u.spmuluu No.3 e,

AGPRin its parawxsw. commcms submxucd that the xdcntlcal c
Farkh F. Lodhi, ctc vs Sccrcla

ascs: uucd Dr.
ry Fmancc were stx” pcnduu_., belore lhc

"Hon'ble Suprcmc Court oI'Paklst:m A 3 , '
S Wc huud U)c Ic1mcd counscl. for” the parues and pcruscd Uu.
_record, W
6. . lhc. lu..allh .nuuw.mcu cqs nl (6 6nc l)dsié pny o(’ummng b-llqll’)’

was grantcd lo the healih, personnel in the unpluymun ol l~c<lcn.nl

Govunmcnl. in s hc.hcmc “witly clledt lmm 0101 2012 ll wiis mmk.

admissible 10 non-clinical cadres. In reply to quu'y raised by AGPR vndc.

~lcucr No.TM/1§- 64/C5HPIIIPSIZOH 12/18 dated” 12 03 2012 lhc .

chulauons ng oflhc I‘m:mcc Duvusmn vide U, O No I 2(13)1{-2/2012o )
172 dated 27 03.2012 lumished defi inition of the health personric by

stating
that hcallh pcrsenncl mecant a persons who hicld a post in. any institute. or

organization delivering services - (lu. hwllh sector and ' included jn -
Schedule-l, but djd not include pcrson who was on dc.pu(auon o the

Federal Govcmmcm f'rom any Provmcu or othér authority and who was. on

comrac( or on work charged bnsxs or who was paid from contmgcnc:cs

-The appcllants arc ncxlhcr deumuomsts lrom any Provmcc or other

authonty nor have been: cngagcd on contract \or on work chargs'd basis,

- They arc also’ not bLeing' p:ud from conung,z.nmu.. On lhc. contrary, they are

civil servants under seetion 2 (b) ol the Civil Ser v.mlb Act, 1973 and ure,
dchvcnng scrvices to the disabled cluldrcn / persons. The beneficiarics /
appellants’.compriscd of Academic and Administrative Cadres. Accoxdmg

10 the dcﬁmuon l’umuhcd bv the l‘mancc ‘Division vxdc lhur J.o. dated

27. 03 2012 Lhc appcll.m(s arc entitled to Jcalth allowance, In puras-6 & 7

undcr Facts of‘parawnsc c.ommcms filed bclorc the Hon blc Islnmabad Ilmh

f rmr,n -n r\. ,-‘E“\ E’,,

" ..f..' fie° [

i .summnr)' spcciﬁcally moved {ur -

bcing HTL R
the.-. pxocca.\. of cducation,’ training and

wilhy’ chsabxhlus w!uch was

ey r_‘,Hn.n"ll' g - .
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6 30510 513(R)CS /2016, 2. with Mo,

Court 1slam.xbad on’ I:ch.m ol .Su.ﬂ.(nry l umm.c D:vzsmn in Wu( l’uili'ml
No.4007.'2014 it was calc"urzcnll) admxuul lh.u}m April, 20!4 Mini slry of"
CI\DD agnm ':u.snulu.d NIS / nOs. comtaining a provusxon ol Rs.100 million

" L T as. HPA ('or DGSC for ﬁnnnu.ll ys..u 2014 l. . lmwuvu‘ DEA u.lu-.ul to

- cndorw lhc NIS 7. BOs and l‘ou.sruuy dedueted .m amount of Rx'92 542
million of HPA lcavm" Rs.7.458 million for- the, Petitioncrs  (nowy
:\ppcllnnl-) e, 24 cmployees who bclon&,cd to medical profcssxcm and came -
under the cerileria - of cntitlement o!‘ HPA, as per DI-A (LADD)

. undcrslandmg DO leiter dated  09.05.2014 was issucd by FA’s _

it was duty’ of AGPR (o take action on l'!'ic 5aid - leiter and decide -
__gnlitlémcm. I; \\I'a's praycd that the ncuuon was an .xduum:ﬂr.xlnvu issuc with e

. CADD'& DGSL, therefore, the Finane Dwmon be excluded: fram the list
"6f‘}éspond;nl:~ Now the Finanee: D:wsum has come up with dlﬂcrcm
stanel, I is nen ,ullowqd 1o approbate” il upruh.uu ‘No lu;_,ac.al u.ply has
been submi'ucd'by the rc.spondcm\ Tor d\.pnvmx' the appellants of their.
lepitimate rights, A large numbu u(' t.mploy;.c.». ol the Federal Govunmcn(
similarly placcd. arc gelting the md .ulvmmfc Why, then, lhc appellants.
be deprived, iy not clear from what lms bc cn \"m(cn in the comnwms belore
thc Hon'ble Islamabag llq_«h Lom( Ialunubad and the Federal Scrwcc

_ Tribunal."This scems o be dxscmmnalory trcalmcnt oftcndmg Article 4 &'

25 of the Constitution of Islamic chubhc of Pakistan, 1973, Further, the - ';l ' S
« appt.llanls have been dirceted by fespondent No.l to refund: ‘Uie paid
amount \\hnch is against the puncnplc of locus pocmlcnlxac bcc.\u$c the - .

Hon'ble Suprcmc Court of Pnklsmn hxxs consxslcnlly held that the bcm.m ' . ‘ Lo

once granted and actcd upon created a vested” right Whlch could not be . - i .
wuhdrawn umla(crally, in \lolauon of natural Juslu.c, It.is an csnbhshccl
law that benefits received hy a civil scrvan( cvm under cre oncoua order ‘ Lo
passed by the compclcnl .mumuly wuhoul .my fault on the p.ll‘l of civil’ ) | '
servant could” not be  recoy cred : cven if (hc benelicial ordu was
Subsequently withdrawn ar ruuﬁur We. are I‘mu(u.d o take llm view: in

- the h"hl of the Judt'mcn( of Hon'blc Suprcmc Cour( of Pa.\xslun n.poncd in

PLD 1992 SC 207, Henee. 10 this extent, the impugncd orde.rs aremot v L )
lcg.;‘ll.\'.sxuslninablc and liable to. be sct asldc 4 ‘ i, ¥ : ,
7. : Wc wauld llk(. 19 make an cmphns.s on the Judgmcnls of (hc
Tnbunal in Appcals No “24(R)CS/70|5 and 381 to 403(R)Cs/"016 dated - o .
: ~l ¢
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05.10.20135 and 14.12.2010 whercin the 'conlrd‘vur;y relating to Flealth
Allowunce has ;xlréudv bees resolved. When confronted with the said lact,
the rcsponduu\ have failed 10 (lcm the fact. As such, the .xcuon ol the

respondents appeirs 10 be inconsistent in the light ol the .1lou.nu.m|om.d

judgments on accoumt of Asiicle 25 of the Constitution which guarantces o

x.qu.xl rights .lml cqual protection of. law for cvuy citizen, To ensure
umfommv rulv. of consistency must be upplu.d while consldc.rmg the casc
of the sppetboi, Sioee the Thable Apes Coot visde s JIIII",III\-HI In the
casc reported s 1996 SCMR llSS has alrcudy ‘hield that. “rule ol good
povernauce dumands hai the b'..m.ﬁ.s ol the said decision be \.Mundugl to -

other civil servaits also. who m.ly not' be p.uu\.; to the lmbnlum, lllblb-ld of’

compelling them to approach the 'lnbpual or any olhw legal forum. I-lcpcc.

the claim of the appcllams is rcquxrcd to be dcc:dcd on the same analogy / N

principlc as framed in the cases of Dr. Farrukh Fiaz Lodhi and othcrs by the -

Tribunal vide nsjudgmcnt dated 05 10.2015, 11 01 2016 and 14.12, 2019

S, ‘ I’orcgomg m vicw and lollowmg thc rulc of consxstcncy, thc'
impugned orders cl.m.\l 21.03.20106 .md 25.03.2016 arc sct .\sulc with
direction to the respondents to continue the Health Allow.mcc ulrundy'
pranted to the appetiants sinee 20120 and o refund all deduction nurde in
Ccomplianee with the ipugned orders within o periud ol Qnu munth from
the date the \up\ ut this J\ulrmcm is reveivend in their office, Since the muin

appeals lmv teen ‘lt.\.&.pll.d. Misc. etitions are alzo .u,cupu.d.

) ~). Judgient 1o apply all the titled uppéul.\' mutatis mutandis,
10. There shall be no order as to costs. ' _—
1. . Partics shall be informed-accordingly. - B !

MEYRIER\ : MI:MBLR
ISLA AD | : o »A !
18.07.2017 | |
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05.10.2015 and 14.12.2016 »wherein‘ the ‘controversy relating to Health
Allowance has already been resolved. When corifronted with the said fact,
the respondents have failed to deny the fact. As such, the action of the
respondents appears to be inconsistent in the light of the aforementioned
judgments on account of Article 25 of the Constitution which guarantees.

~equal rights and equal. protection of law for every citizen. To ensture

uniformity, rule of consistency must be applied while con51dermg the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said decision be extended to
other civil servants also, ‘who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the -appellants is. ‘required to be decided on the same
analogy/prmmple as framed in the cases of Dr.-Farrukh Faiz Lodhi and
others by the Trlbunal v1de its judgment dated 05. 10. 2015 11.01. 2016 and

14.12, 2016.

8. Forgoing in view and following the rule of conSJStcncy, the impugned orders
dated 21.03.2016 and 25.03.2016 are set aside -with direction to the
respondents to continue the Health Allowance already granted to .the
appellants since 2012, and to refund all deduction made in comphance with .

- the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since -the main appeal have be
accepted Misc. Petition are also accepted. ' ‘

9. Judgment to apply all the titled mutatis mutandis.

10. There shall be no order as to costs.

11. Parties shall be informed accordingly.

ISLAMABAD _ . _ _\

18.07.2017 . . B - |

el
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Muhammad Attique ur Rehman | ' : —
etc. ﬁ , . (in C.A.A811/2016) '
Respondents(s)

For the Appellant(s) - Mr. Sajid Ilyas Bhatti, DAG
(in all cases)’ Syed Rifagat Hussain Shah, AOR
' . ' " Ms. Saadia Kanwal, S.O Fin.' .
Mr. Abid Hussain Channa, S.0 Fin.
Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul Razzaq, AAO MEG
.Rawalpindi

For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC

(i C.A.216/16) ‘Malik Itaat Hussain Awan, ASC

Mr. Muhammad Makhdoom Ali

Khan, Sr. ASC

Amicus Curiae:
Mr. Sikandar Bashir Ivlohmand ASC

Date of Hearing - ©17.01.2018.°
~ JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, 01.4.2016-‘ and 12.12.2017 in the

several connected appeals before us, the. appellant Federal

Government challenges the Judgments del1vered on common

questions of fact and law by the learned Federal ‘Service Tr1b_unal '

on 05.10.2015, 11.01. 2016 and 18. 07 2017 The Judgments

1rnpugned in the connected appeals declare the respondent

employees of different institutions functlomng under the .

Directorate General of Special Education (“DGSE”‘) to be entitled

to payrnent of Health Allowance granted by the Federal

Government vide its Ofﬁce Memoranda dated 04.02. 2012 and -

- 06.2.2012. These Memoranda are issued by the Finance D'1v1swn

(Regulations Wing) Government of Pakistan pursuant to

approval granted by the Prime M1n1ster under the Rules .of

’Busmess, 1973. It Would be useful to reproduce the two

AL R T T
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; memoranda containing the terms and conditions for the grant of

- , ' / :} J '5
“Government of Pakistan . ?
Finance Division : : . ! i
. (Regulations Wing) o : o
F.No.2(13)R-2/2011 : Islamabad, the 04t Feb,2012

Health Allowance to eligible peréons:'

QFFICE MEMORANDUM -

Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO

ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME. '

ST AmeT ALt it

s ]

‘The undersigned is directed to say that the ' ' i

Ordinance No.VI of 2011 that sanctiened the Career Structure for i ¥
Health Personnel Scheme' (CSHP) has lapsed on 26.12.2011. | o
Accordingly, CSHP is no longer in the field and all health personnel : i
have consequently reverted to the BPS scheme. In order to C B
]

compensate health personnel for the loss of benefits sought under S : :
CSHP while preserving their status as Civil Servants, it has been " q L

decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel

in_the employment of Federal Government, in BPS scheme, with o :
effect from 1%t January, 2012. This will be in addition to their ' .

existing pay/allowances in BPS Scheme..

2. ' . This Division’s OM No.2(13)R-2/2011-698 dated 17t
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.~

. ’ ¥ ¥

Sd/-- o ' . H
(M. Munir Sadiq) : . .

Deputy Secretary (R-I)”

dededr

“Government of Paldstén
- Finance Division
(Regulations Wing)

3!
§
. . :
F.No.2(13)R-2/2011-777- . Islamabad, the 06t February,2012 - - o

OFFICE MEMORANDUM ‘ - o

3
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO ONE . '
" BASIC_PAY OF RUNNING SALARY TO THE HEALTH o :
' PERSONNEL IN BPS SCHEME. , - : o

" In continuation ' of ~Finance, Division’s. O.M. . T
No.F.2(13]R-2/2011, dated 4.2.2012, it has been decided by the : :
Federal Government to grant benefit of .one basic. pay of running
salary as_Health Allowance to_the  health personnel in the
employment of Federal Government,. in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents ‘anid Rs.24,000
per month for House Officers respectively w.e.f. 1.7.2011 will . !

continue.
sa/-- :
. (Manzoor Ali Khan) ' . ] il
Sr. Joint Secretary (Regulations)” e i
~ (emphasis supplied) - *‘
2. Learred Deputy Attorney General has contended ; g

that the Health Allowance granted by the Federal Governme’nt is

available to health péfsonnel in the employment of the Federal  - .

L

e ‘Government in the BPS scheme at three hospitals established in oy )
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Islamabad narr ely, Pakistan Instltute of Medrcal Sc1ences.

(“PIMS”) Federal Govemment Polychruc (“FGP”) and Nat1ona1-

Institution of Rehabih'tation Medicines (“NIRM”). The employees :

at these hospitals do not have a career str\.tcture in plia'ce after
the Career Structure for Health Personnel Scheme Ordinance,

2011 (“Ordinance”) lapsed on 26.1.2011. The Health Allowance
was accordingly granted by the Federal Government as a form of

compensa‘aon. It is clear from the two memoranda dated

04.2.2012 and 06.2.2012 reproduced above that the Health

Allowance is granted to “health personnel”. However, the -

composmon of the category of employees that are e11g1ble for the

benefit has not been provided therem The respondents who are |

several hundred in number are unrepresented by counsel ‘In

view of the fact that a large number of employees are a_ffected by

the instant controversy, the Cou t-has sought ass1stance from

Mr Muhammad Makhdoom Ali Khan, Sr. ASC and Mr S1kandar

Bashir Mohmand, ASC as amicus curiae in the matter

Mr. Sikandar Bashir Mohmand, ASC made able submissions '

before ‘the Court. that highlighted important' facts and
documents on record which simplified the controversy

appreciably.

3. It transpires that an Office Memorandum dated

27.03.2012 .by the Finance Divlsion (Regulations Wing)'lclariﬁes
that the term “health personnel”; used in the above mentioned
memoranda bears the meaning giyen to that expression in
Section Q(b) of the Ordinance. This definition refers to 'the

contents of ScheduleI to the Ordmance Wthh spec1ﬁes the

service prov1ders who quahfy as health personnel A perusal of.

ScheduleI shows that five categones of serv1ce prov1ders are

mom rn
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classified as heualth personnel, namely: Doctors, Allied, Nurses, '

Paramedics and Support. The services speciﬁed. under the

categories of Paramedics * and Support include Teachers,

Audiovisual Operators, Technicians, Librarians, etc.

4. The administrative Ministry for - the _health

institutions of the Federal Government: at Islamabad is the
Ministry of Cap1tal Admmlstratlon and Development Division
(“CADD”). It is an admitted fact that vide order dated
13.03.2013 the M1n1stry of CADD granted the Health Allowance'

to the employees of the DGSE and its allied special educatlon

centers/ institutions including National Trust for the D1sabled‘
(“NTD”) and the National Council for Rehablhtatlon of D1sabled,

Persons (“NCRDP”). The respondents were thereby

acknowledged as beneficiaries of the said grant and were paid
the Health AIIOWance with effect. from Ol.l'.20 12 until
27.10.2014, when the Finarice Division inforrned the Accountant

General ~Pakistan Revenue (“AGPR”) that only health p‘ersonnel

working in Federal Government hospitals and 'clinic's were

qualiﬁed to receive the Health Allowance. The AGPR

correspondingly instructed the DGSE to stop payment of the

said allowance to its employees as no budget allocation for the .

said emolument had been made in the financial year 20, 14-15.

5. : The dlscontmuatmn of the1r Health Allowance was

taken to the Islamabad High Court by some. of the respondents _

Vide order dated 17.9.2015 the learned H1gh Court referred the
d1spute to the Secretary CADD for passmg a speakmg order
thereon, and till then restrained recovery of past paymen,s of

the Health Allowance from the affected employees of DGSF and

allied centers. The Secretary CADD heard the parties and by -

Senicr CJL»

. Supreme Goi
gt

T T T T

T A R S

'mana.mmms. G AT W—

Bttt oot 4D

pEE =3

px T ST

L ETTLTT L T s TIE rma st Tt

i

o
4
i
H
A
b
R
3




: ' ' : : SO

order dated 21.3.2016 rej.ected ‘the entitlement of  the

N

<]

SECRATNI L L

e e

A

respondents to receive the said allowance The pr1nc1pal ground

—vermie o
o 2

of his dec1sxon is- that employees of the DGSE were . engaged in

the process of education, training and rehabili tatlon of disabled

I LSRRI STITH

children and therefore did not fall within the,‘ ambit of a health

organization. The respondents successfully challenged the said

-, I ITITIS it

order before the learned Federal Serv1ce Trlbunal Wthh has, =~ =~ i

R

inter alza, by the 1mpugned Judgment dated 18.07. 2017 declared

that the respondents are ent1tled to the grant of Health S !

Allowance

6. Learned Deputy Attorney General has contended - if.?
that after the lapse of the Ordinance that had provided.a career . | E,
structure for the doctors, nur_ses and pararnechcs ‘working in - - i
PIMS, FGP and NIRM, the Health Anowanee was grantecl by the - :
Federal Governrnent as compensation to the-. said health | o

'personnel He was, howevera unable to show any ' :

contemporaneous dxrectton 1ssued by the M1nlstry -of CADD or | v :
the Ministry of Finance that restrlcted the grant of the Health = ; i
Allowance to the claimed employees of the three 'hospltals ' |
* specified by him. As already noted above, the definition of health :.‘
personnel provided -,in the Ministry of Finance Ofﬁce
Memorandum .dated 27.3.2012 is wide, in scope and therefore - D

' unhelp'ful to his plea.

7. vWe have ‘examined the definition of “health

1)
4
)
&
"
i
3
i
I
i
b
it
i

personnel” adopted by said memorandum dated 27.3.2012 from

T

Section 2(b) of the Ordinance which is to the following effect; L ‘ .

"b) “health personnel” means a person who holds a post in any
institute. or: organizatxon delivering services in the health
sector and included in Schedule-l; but does not include:

i) a person who is on _deputation to .the Federal' i
/ _ Government from-any-Provi.ncerr other authority;

ScRba o S5
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‘/ i) 'a person who is employed on contract, or on work

charged basis or who is pa.ld from contingencies.”

8. : It is noted that the fcregoing definition of health
personnel covers’ persons‘ hclding pdsts in any institute or - , !
organization.who are delirfe:ring servit:es in the health sector that
are included in Schedule-I to the Ordinance. Learned «Deput}r i

Attorney General was unable to distinguish the respondents,

who are employees of the DGSE and allied i‘nstitutions/ centers, -

NCRDP and NTD, from the vpararnedic and support staff

pcSitions .that qualify as - health ‘personnel 'according tc
Schedule—l to the Ordinance. It is not denied by the appellant _. ’1
that educaticn, training and rehabilitation of disabled persons | |
are services ‘provided‘in the health sector. These services falll - : 1
Within‘the terms of lSchedule-I to the Ordinance and therefore‘ | 1
the. prov1ders thereof quahfy as health personnel. E
9. Accordmgly, not only do the respondents fall within
the category of- persons who are, in terms of Flnance Division ? '
Mernoranda dated 06 2.20 12 and 27. 3 2012, ehg1ble for grant of ;
the Health Allowance but thelr entitlement has in fact been
admitted by both the Ministry of CADD and Mmlstry of Fmance :' o
In th1s respect the aforementloned letter dated 13.3.2013 1ssued |
¥ by the Ministry of CADD is referred Also the affidavit of the A : Hl
Secretary Finance, Governrnent of Paklstan ﬁled in the .
‘Islamabad High Court pursuant to’ that Court’s order dated 11
20.3.2015 passed in, Wr1t Petition No. 4007 of 2014, spec1ﬁca11y - 4‘
records that the proposal approved by the Prime M1n1ster vide .. - %

Summary dated 25.1.2012 did not restrict admiss1b1hty of the

Health Allowance to the personnel of ‘the three hospltals

\}/g/ (1dent1ﬁed by the learned DAG). For that reason the Finance

]
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Division Memoranda :dated 04.2.2012 and 6.2.2012 made the

allowance available to all ‘health perslonnel employed by the .

Federal Government in the BPS Schefne

10. As-a result, the sa_ld allowance was pald to Lhe

health personnel of the DGSE and 1ts allied 1nst1tut1ons until

27.10. 2014 when the Fmance D1v1s1on mstructed the AGPR to’

confine the grant of ‘the allowance to employees of Federal
Government hospitals and chmcs. ThlS 1nstruct10n represents

merely a change of opinion Whrch is not occas1oned by an

vamendment in the terms of ehg1b1hty for the Health Allowance

Therefore as the Memoranda dated 04 2.2012, 06.2. 2012 and

27.3.2012 issued .by the. Finance Division, Government of .~
Pakistan still hold the field in their original terms, there is no

merit in the objectionby.the learned DAG.to the entitlement of -

the respondents to claim and receive the'HealthAlloWance. ‘

11.  Asa secondary and also_tenuous argurnent, learned

Deputy Attorney C—eneral contended that the Health Allowance is .
granted under executive ﬁat without’ any statutory bar*krng
therefore the same can be wrthdrawn by the Federal Government

at any time. That is clearly a ﬂawed contentlon It is admitted

that grant of the Health Allowance and the terms of. ehg1b1hty to

receive the same were determmed by the competent authonty,"

Ministry of Fmance 1n accordance with Rules of Busmess of the

Federal Government. The original terms‘ -of the sald. lawful grant

still hold the ﬁeld. These Were'vacted upon and payment of the

Health Allowance to the respondents has conferred a vested
right upon them. In such c1rcumstances the executive is barred

by the rule of locus poenztentzae from un1laterally rescmdmg and

retrieving the beneﬁt avalled by its recipients. Reference is made

9r )
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M to Pakistan, thro th the Secretarv, Mlmstrv of Finance_vs. ' \ H

Muhammad H1mavatullah Farukhl (PLD 1969 SC 40’7) and

The Engineer-i‘n-Chmf Branch vs;. Jalaluddm (PLD 1992z SC B

207). Therefore without a change of the terms of eligibilitv for i
the Health Allowance even -t,hé prospective bxclu'sibn -of the "

respondents from receipt of the benefit shall constitute arbitrary- o

and unlawful action. . o . ' : - ) l
12. In the ciréumstances,_ wei do not find any error or :‘
defect in the impugnéd judgments of the leérnéd Federal'Sérvice '
Tribunal dated 05.10.2015, 11.1.2016 and 18.7.2017. i
AConsequentb.r, these appeals are dismissed and the entitleﬁeht : | :
of employees of the DGSE, allied institutions/centers, NCRDP - ‘
and NTD to - 'reéeivc the Health Allowance is affirmed. ' | !

Sd/- Mian Saqib Nisar, CJ -

Sd/ - Uin"al*Aih Bandial, J . S
Sd/- Ijaz ul Ahsan, J ‘
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Office of the
 Accountant General
... Khyber Pakhtunkhwa Peshawar
~Phone: 091 9211250-53

-~ No.HAD/Allowan es/Corresp:/2017-18/422 - .Dated:19.04.201
- - To S : o . ‘ .

- The Branch Officer,
Pay Roll-4 Section.

4

Subject:  COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
' IN CIVIL APPEALS NOS 1631[-2112[2017.216/2016 &
806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

I am. directed -to enclose herewith a copy of A.O(TM)
-No.TM(F)/T-4Q/Health-- Allowance/2017¥f18/138 dated 05.04.2018
alongwith Honorable Supreme Court Judgment for further éompliance.‘

. under intimation to AGPR Sub Office Peshawar accordingly.

ACCOUNY& OFFICER (HAD)

. ek
AR

Yo T ﬂ

. D:'WMy Document\HAD Sectioq\éomplalnt‘ regard.doc
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: OFFICE OF. THE
ACCOUN lANT GENERAL PAKIST
“Sub Office
PESHAWAR PR
Ph No: (091-9211278), Fax No:091- 921 1301

‘AN -REVENUES]

&ﬁmﬂ‘a ' ,
No TM(F)/T-40/Health Allow./2017- 18/ 134 , , |Dated 05 .04.2018

T \/I'hc Accounts Officer (HAD),‘ : , @ _
o . Office of the Accountant General, T ' | »

1slamabad letter No-TM/ 18-64/Circular/2017-18 Vol—B-HI/589 dated 12.03.2018, along-wﬂh its -

- iKhybcr Pakhtunkhwa, Peshawar,
'Suijevct: COM'PLIANCE QF ‘JUDGMENT DATED 17.01 2018 PASSED IN CIVIL

APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811/2016 BY THE A

SUPREME COURT OF PAKISTAN,

___________..__—-————————'

Please find encloscd hercthh the Accountant General Pakistan - Revenues,

‘enclosures on the above subject. .

-Copy forwarded to Accounts Oﬂ‘ cer (TM)/

DA AT New Das20! dshamie il T4

The Supreme- Court “has - made the cmployees of Director General Spccial
Education, its alhed mstltulwns/ Ccnters, NCRDP and NTD entltlcd for Health Allowance.

Hence, the Dxrector General* Special Education has been transfcrred to Province under 18"

qmendment and become a Provincial subject. It i is kindly rcqucstcd to take the rcqmsutc acticn on -

the above noted subject Judgment undcr intimation to this office for onward. submxssxon of -

compliance report before the court, : v

Acﬁ‘glxam |

AGPR Sub Office Peshawar '

bffice of the Accountant General, I_’akzstan Revenue.s‘ B

G-8/4, Islamabad..

—

" ACTOUNTS OFFICER (TM)
AGPR Sub Office Peshawar

. ’f%
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N YROLL RECISTER Fage 1,350
" For tie mu of August 2018 pate - 20 002018 .
0ol PHEALS pscf;l Lducztlul tonplex Peskauar “pagroll Sectionp ;| 004 Pag ei) 4 . c . : . P
4nhcb Code: 241759 BRYATAGAD I‘Rﬁ Y HATIDNAL EkANK OF PAKISIAN RAYATALRE KRANCH REYATARAD DRAHCR feoat-No: 1.‘32-". . - .
R e maae . R D, * N . e i‘- k3
.06310123 MURAHNAD TAREE KRAK O CHIC: 1720420212773 . be:hg °[HIER TEACHER (80“89381) Cradt ‘7 HTH: 729ﬁ445-2 Buckle Ho. -l‘e;iﬂﬂfﬂnl’C!llttb‘ ¢ ’ =
U PARYHENRTS ANDURY pEEDCTIDN cRHgERT LDAR/TUND PRRCIPQL *REPATD patewce .
5001 Gasio Pay £7,970.00 3017 CFF Suiscrl'tlou - By 4,270.00~ - . : EPFR: 10 -HISE 9483 5E§ 667, 00
1601 House Reat Allonance §.650.00 4501 HDA Loan Principal In 1,620 90- . IRCONE TAX 17 a.o 52 0. 00 14,891 40 .
1558 Special Allemasce 2°710.00 . 3501 Resevolent fund '195.60-  House Puildins fdvance 8301 434,000 416 300 00 17,700.00
1947 Hedical Allow 154 (1 2,540.00 4004 K. sBenefits & Death € 2,136.00-
1985 Health Professiosal £7,990.00 3509 Incone Tax 1 490 80- -
214%-152 hdkos Relief AI11 1,280.90 (
(2199 hehoc-Relief Allou £ 906. 00
2211 fehoe Delier All 200 & 657, 00
7224 adboc Delief A1l 201 S ,792.00
2147 fhchoe R-lxe‘ All 202 £1797.40 N v
PAYRENTS o~ 144 . . DEDUC:IBNS 11,712.00~ NE1 PRY 136,596.00 01.08. 1018 31 08.2018
1ri wth Code: 231758 BAYATAAD BRQHCH NATIONAL RANK o PopIsiaf HRVATALAD LEARTH KESRTARAL DRARCH ﬁ-crl Ro: 5303-
}l'z:. 37 RiZNeE M Gt 1oigagize? T ivie STNIGR TMGRER | CEOZEVIN) rade 17 ATk T eckle o T iaretred/fion-Cazettad: & . -
FaYHE . ANBUMNT DEDUCTIDRS . ANDURT LDAR/FURD | . PRARCIFAL LREPRID EALANCE _ s .
0co1 B:slc Fay 57,970.00 3017 CPF Subscription - Bs 4,270.00- CPFY:  IY- HISC ?679 - 4975494 00
1602 Hcuse Reat Mllesasace £.450.00 €501 MDA Lo Pr ncipsl I 3,480. 00~ THCOAE TAR 19,402 3,260.00 36,334.70 .
1558 Special Allowarce 2'710.00 4505 CPF Loam Priscipal I 8:500.00-  House kuilting Pdvasce oam 407, oao oo 341 Lane 00 367000, 90
1547 Hedical allow iS4 (1 2,540.00 301 Devevolent fund 139,40 C“i Terp. hdvance : Liq "§UD. 90 214,500, 60 19,500,388 . _—
1985 Health Professional . 57.570.00 " 4004 B. Berefits L Deatd C 2,136.00- ' I
7148 152 fdhoc Rellef A1L 10260.00 3409 Iacone Tax 1,634.00-
2199 féhoo Relief.Allon & 906. 00 : : . .
1+ Adkoc Relief Al 201 4,687.00 R (
224 fdhae Relief All 201 5,7%7.00 . ‘ , ¢
247 hdhoc Rellef A1l 201 579700 _ ) A
PAYRENTS 446 207.00 " DEDUCTIONS ’ {‘ 8,135.0 126,152.00 01.98. 2018 31. 08 2018 Ty
_ aranch Code: 0800!0 . G1.R0AD BRAACH RAHIN REDICAL -CERTRE. KHYRER BAMK LIAITED BI ROAD BRAECH RuRIft ntblthl ClP[SHaHﬁR "“hcort. No: 1087 . :
0(‘31423’1 SAINR HAIO[R : CHIC: 1310194!0!0"6 Desiq: -SPLECH THERAPXST (80289384) Srade: 17 HIN: bockle Ho.: “gazetted’Hoa-Bazetted: € B (
PAYREKTS. ARDUNT pEdPUL NS - AnoYNT - LOAR/FURD - PPIILIPRL REPAID BeLﬁ!EE~_ . N
0501 Baske Pag ' 56,670.00 3017 GFF Svdsorl txu- -Rs 4,270.00- : . CPFE:  TU-NISC 6B . 1 256 uo
1601 Hoose Reat Rllowasce §,650.00 3501 Senevolent '195.00- IRCORE TAX 30,780.72 £,132.00 25, 3 0
_1210 Coavey Allonasce : £,000.00 4004 R. Mnfﬁs&bntl 2,136.00- . o -
“1550 Special Allowance 2,562.00 362? Iscone Tax 2,586. 00~ -
1347 ¥edieal Allow 157 {1 - 2,461.00 :
1985 Health Professional £7,990.00 . L.
éﬂs 152 Addoo Relief A1l 1,220.00 - ;!
199 Adtoo Relief Allou & 867.00 |
2711 fAdhoo Rellef 411 201 4,474.00 i
2124 fAdhoc Rellef A11 201 5,547.00 i
2247 féhoc Relief /11 200 5,567.00 L R
- PRYRERTS 768.00 DLDUC!IURS ) - 9v167 UU'. . HET FAY 138, °01 00 ©1.08 2018  31.98.2018
Branch (ode: 230468 HAHARSHER ate ®ATIDRAL GANK QF parISTAR HAUANSHER &1D: ARBITACAD - heent. Ho 56
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00 Pusany Speolsl [d‘w;atlca Conplex Peshauar
2199 adnoe Relief Allow € 750.00 .

7211 adhoe Eellel RJ1 200 3,895. 00
2124 Qdhoe Relief A1l 201 4,877.00 R
2247 fdkoo-Relief Al Fii}) 4,877.00

Payroll Sectiow ° 00q Pagroll 4

i - . . C TN for the nonth of August 1,209 .

s e e T A e R UL T 28 VB LUAD

RV

RET PRY 118,772.C0

’ PRYRENTS 123,792.00 ' ~ DEPUCTIONS #,020.90- oo 01.08.2018 31:08.2018
Gravch Lode: 250400 tharsadda Road i Cab Peshauar ALLIED: UANK LIMITED ~ tharsadds Roasd Eid G2k PeshauarPeshawir fAccat. Ro: 2630-8 .. .
Cfrowens asaB AL ety T Sesig: SERIOR tiiiﬁii'"""-ZE&':E&Z&S"“E}ZQZZ‘ii'ﬁii?"'“°"'"""BGEETEIC?""""'-'E’ail'ii;'é?ﬁ;;:i?l;?&?'i o ’ [
RAYHERTS afipuany pEDBL]T I : R I LOAK/FURD PRIRCIPAL REPRID GALANCE © - : .
8001 Basic Pay : 48,770.00 3037 ¢PF Subscription = Rs 4,270.00- CPFE: 505835 256,759. 00
£591 Howse Rest Rllouance §,650.00 5002 fd justnent House Rent 4,433.00- TACONE ThX-13,414.28 1,352.00 11,657.50
1830 3pecial Allewance - 2013600 2501 Braevolent Fusd : 2%, 80- - . . )
3347 tedical Alow 152 (L {,235.09 4004 R Repefits & Death € 2,i36.00-
1985 Heulbh Professisnal 48.770.00 3509 Tacoue Tax 1,105,095
2148 157 Adkou Relitf A1) 1,260.00 .
719% athsc Telief Allow 2 758002
) 2312 A¢hec Felief #11 200 3,955.90
f. . 2224 fthoe Relief A11 201 4,877.00 - :
2247 Addec Relief 811 203 4,5277.08 - . -
. : SAYRERTS | 123,792.00 . . DEBUCTIONS es00- * KET FAY “111,047.90  01.0%.2018 31:90.2018
- .f"[alzcl Code: 256307 ful Babar Coloey Peshauer - ALLIED [ANK LIFUIED - tol Dakar Colary Peshauar Peshuar . Reeet. He 2325-8 - . - ‘
39527531 ABIDA WOREEN KHATTRK Thic iamesviens besly SERIOR TEACHER ClRmne . Sk AW Puckle Roi Cottea/on-azetted: § )
CPAYHENT . ANDUNT DESUVCTIBRS . -8 CRT LDAK/TUND PRINCIPRL REPRID TALARCE-
BGOS Basic P:j 45,779.00 smi GPF Subscriptios ~ Rs ' 4,210.00- COePEE: : . 224 ,177.00
3 1601 House Rept Allowamee §,650.00 3501 Besevoleat tund 800.00~ IHCONE TAR 13,392.60 2,233.00 11,159 60
B ¢ 1550 Special Allowasce : - 2.118.00 4004 B. DeseFits & Peath £ - 2,136.00- ’ . . -
. 1547 Medical Allem ISZ (1 - 1,985.00 3609 Incone Tax ’ 1,116.00~ : -
© 1985 Health Professiosal 48,770.00 - . e . '
7348 152 Adhac Relie ALl 1,040.00 - e 4
7199 Addoc Relief Allon B 750.00 gh -
2211 Adhoc Relief A1l 201 3,895.00 o
7224 Bidoe Relief A1l 201 4,877.00 s
2247 fdvoc RelieF a1l 203 - 4,877.00 . . i )
% PAYNERTS . 123,732.00 . DEDUCTIONS , 8,322.00- ' ' NET PAY 115,410.00  01.08.2018 31.08. 2018 f
] vanc\’toﬂe:250965 - PDA Conplex Ragatabad .. MLLIED BARK LINITED FOR Conplex Bayatadad Peshanar ficeat. Ho: 5574-0 . .
60545877 ADID ALI TTERIe: 1720174257669 Drilg: SEAIOR TEACHER (£0289534) Teaarwm T e Bo.s  Cazetted/Hon-Cazstied: § .
CPAYBERTS ARDURT DEMUCTIDHS ANDBUNT LOAR/TURD PRIRCIPAL REPAID BALANC! o
0001 Basio Pay .45,470.00 3047 SPF Subscrigtion - Rs 4,270 00~ ’ GRFY:;  5d587? : 256 ,759. 00
1001 House Rent Rllanaace . §,650.00 . 351 Deacvolent Fued - '§00.00- THCONE TaX 7,735.08 . 1,290.00 6,445.50
1550 Special Allowasce 1,970.00 4004 R. Bepefits & Death C 2,138.00- . . ’ . -
1947 fedical Allos 152 (1 1,846.00 3609 Incone Tax ’ 645. 00~ :
- 1385 Health Professional . 4¢,470.00 : )
2148 152 fidkoo Relief ALl 1,040.00
7197 Adhoo Relief Allon € 711.00
2713 fAdhoc Relief 11 201 3,702.00 \
é?ZLM&oc Telief 811 201 4,647.00 . ‘
-$747 fthoo Felief 11 201 4,842.00 ) ) ’
PATEENTS 118,152.68 ‘DEDUCTLONS 7,851.00- HET PAY 110,302.00  01.09.2018 31.08.2018 :
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173,797.00
ACRICULTURE ‘UHIVERSITY, PESHAMAR.

CTINNS .
HABIG BRER LIBLIED

£0- l . NET PAY
ACRICULTURE UMIVERSIIY, PESHAUAPESHAUAR

*
"9p471861 SHAZIA SUL
PAYNERT S
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bED
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0692 Dasic Pay

1001 Hevse Reat Allouance
1850 $pecial Allewacce
1947 Hedical Allom 1574 (1
154% Health Professinual
2148 152 Addoc Rellef AL

48°770. 98
1,100,093

(113

t.Ho: 149 1?1_000"003

PavEOLt BILISTER Page @ 1,352
For the nonth of August 2013 tafe i - 2832013 -
PHE4ES $pecial Educatine Conplex Peshinar Pagroll Section ;004 Payroll 4 )
_3001 House Rant ﬂll(-gance 4,6h0.00 6505 CPF Loan Pl‘ilgipil In oo 2,323.0‘3-' . INCLNE 1A% 15,404 64 2,566.00 .12,834.90
Hz0 Spesial Allouasce 2,414,090 3301 Genevolest Furd '800.00 SBF Tenp. Advance 0358 80,600.80 44 ,460.00 35,548.09
1947 Hedical Allou 1524 (1 2,263.00 4004 B, Benefits & Death 2,135.00-
1980 Health Professional £3°370.00 3409 Incone Tax 1,284.00-
2148 15“. adtoc Relief pl) 1,156.09
oc Relief Allou € 828.00
2311 fénc Relief nll 201 4,281.00
2724 Mroc Belief A1 203 £,217.00 -
2147 Adhos Felief A1l 201 €,337.00 ) . . .
PAYBERTS N 135,010. 00 DEDUCTIANS 10,713.00- N HET PaY - 124,297.00 -01.08.2013 31.89.2018 . N
Braach Code: 250302 B 1.8.€. Janrud R4 Peshauar ALLIED BAHK LINITED . ~8.L.8.E. Jasrud R4 Peshavar Peshauar aceat. Koo 5871-5 . : .
- DO4DL242 RAFIQ AHNED ° CHIC: 1580169049133 Besiy PHISIOTHERAPIST {80239442) - Brade: 17 NTH: Buckle Wo.: . Cazetted/Ron-Cazetted: €
S OPATHERTS ANOURT PEDUCTIONS : R LOAR/TUND PRIKCIPAL REP BALAMCE -~ ...
hen Rasic Pay £3,370.00 3017 LPF Subserigtios - Rs 4,270.40- gPrd: - . ST 432 5%6.00
“1001 House Regt fllouance §,650.00 3501 fanevolect Guni 1$5.00- INCHRE TAX 24,005.92 4,335.00 : 21,&78.80-
1210 Coavey Allonance 20 €,000.00 4004 K. Benefits & Dasta L 2,136.00- T
1830 Special Rllonasce 2,414.00 3609 Incone Tax : 2,158.80-
1947 Hedioal Allon 152 (1 2,263.00 ' : -
-1985 Health Professional §3,370. 00
. 2149 15% Addoc Relief ALl 1,160.00
219 fdéhoc Relief-Allow € 828.
2211 Addoc Rellef A11 201 4,261.08
2224 fidhoc Relief 8117201 5,337.00
2247 Addoo Relief AI1 201 5,337.00
. ) . - -~ .
FRYN?"S S 140,018.00 DEDUCTIONS ’ ,769.00- HET PAY 131,241.00 01.08.2018 31.08.2010 .
DBranch Code: 211112 PAYATABAD UNITED BAMK LIAITED HAYATABAD , . fceat.No: 010-1699-1
LPeazisds HASIR CUL CHIC: 1620268666361 . Desig: SENTOR TEACHER (£9289470) Crade: 17 HT: 7260988-6 _Buckle ¥o.: : Cazetted/Hoa-Cazetted: €
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0C01 Dasic Pa ' 40,770.00 3017 CFF Subseription - Rs 4,270.00- CPF¥: 471548 254,438. 00
1001 House Rezt‘nllnunca 4650.00 3501 Besevolest und - £60.00- INCOBE TaX 8,765.12 1,628.08 },li?_.*ll
1550 Special Allowasce 2.118.00° 4004 R. Depefits % Deatd € 2,136.00- . ! -
1347 Medical A1low 154 (1 17995.00 3809 Iocone Tax : 814.90- ¥
1985 Health Professional 48,220.00 - iy
2148 152 fdhoc Kelief ALl 1,100.00 SaE
2199 Rdhoe Relief Allow B 750.80 s
2111 Addoc Relief ALl 201 3,895.00 :
2224 Adboo Relief ALl 201 4,877.00 .
2247 Addoc Relief A11 201 4,877.00 . . : .
royRENTS DEDY 8,025, 115,772.60  01.08.2018 31.93.2018
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PESHAWAR HIGH COURT, PESHAWAR

, FORM ‘A’
FORM OF ORDER SHEET
Dateof Order - ORDER OR PROCEEDINGS WITH SIGNATURE OF
or Proceedings . : JUDGE/JUDGES
1 ' 2
19.09.2018 . W P No. 4301-P/2018 with Interim Relief. -

: ________....__—_———————-————

Present: »Mr Muhammad Khursheed Khan, Advocate
"~ counsel for the petmoners :

Mr. Moeen-ud Dm Hamayun, AA(J for the
respondents

* %%k

Despite direction of this Court dated 11.09.2618,

the Aduocate General Office failed to check’ thc relevant

quarter ie. respondent No.2 and apprise the Court about the

P

consequences of the 1mpugned letter dated 03.06.2018.

Today, the learned counsel for the petitioners produeed
another letter dated 14.09. 2018 whereby the Dll‘CCtOI’ Social
Welfare & Special Educatlon Department despite repeated
remmders of "Accounts Officer has failed - to prov1de the
requisite adrnissibility of health .professional allowance from
Finance Departmcnt and release of budget through’ sAP
system under object head of health allowance is still awatted

The letharglc and disobedient attitude of the concerned officer

has exposed him hable to be dealt with under the contcmpt of .

_Court laws, however “taking lenient v1ew the Seerctary :

Finance Khyber Pakhtunkhwa Peshawar .is directed 1o

personally appear before the Court and explain his.Aposition. |

ATT

IED

EXA ER
Peshawar ngh Court



2

To come up for hearing on 04.10.2018. 1
Interim Relief. , | R ‘

Notice for‘ the date fixed. In the meanwhile,

e deducted from 'ﬁhe

Professional health alloWancc shall hot b

petitioners.

wo. . 9% 72¢
atl e saebacna. .4...4‘}-¢..-.. PYSANpwrd

" Date of Prcscmu{tinn4»?'.\|:p!h¥113nn- - -iglz.-“;l/

Noof Pages |0 o . 57 rif : o
Copying fee e bem oo afonn ‘-.'- -------- . “'“"

T 01 PO, R0 — |

Date of Preparjtion ol Copy.._. 7/5—: ;C,r_;:,.;i.;:

Bare of Delivery of COPS e .l":- ‘G : '

Pecvived By | U/‘O/}f ’fﬁjj 2_44 | - '

*Ayub* i—lon’ble Mr. Rooh-ul-Amjn Khan & Hon'ble Mr. Justice Qalandar Ali Khan.



e GOVERNMMIENT QF KHYBER PAKHTUMILHWA,
J M ZAKAT, USHR, :-m: ml WELFARE, SPECIAL EDUCATION
My S WONEN EMPOWERIMENT DEPARTVENT
Erems -G 3 |
SUMMARY. FOR PR ov|\'“..m CABINZT
Subject- DRAWL O F HEALTH ALLOWANGE BY THE EMPLOYEES OF
SPECIAL EDUCATION | L )

(Annex-Il).

: A
AL

‘letter to Deputy Commlssxdnu P

WPP.No. 430/?01 AZEER SHAH VS GO ‘""’Nl\ ':”\T O KHYBER

PAKHTUNKHV‘\/A ‘

Before the - 18" constitutional amendment the 'employees of

[}

Directorate. Gehe_ral of Special Education, Is Ia'ﬂaoac vigre a'o'ea .end -since

t 1
18" amendment they \/\-'L,;;\,‘ \’V\)[E\n:n__.; urndter

01.04.2011, after the e Soeroiny,
Social Welfare Department, Khvihor 2 '\‘mum shwn, THE Uhede cbessiinion et sl

01.01.2012 the peliticner were receiving Hea i Profescional

IFinance Division (Regulation Wing), Islamabad Notification (Anncx-i.
2 This allowance was stopped by Federal government and accordingly

the petitioners filled a service apneal in Federal Service Tribuaal, lstamabudd and
on 18.07.2017, the Federal Service Tribunal decided in faveour of the pelitoners

3, The FederaliGovernment then challenged the judgmoni / doalsion of -
lho Federal Service TribL}_nal in the Supreme Court of Pakistan bul ISLE. 'r-.xp(‘:x court

also decided in favour of‘fthe p'etitioners (Annex-ill).

fter shifinc LhC suwcps from “cdcral Govcrrmcx to 'Provinr"al

C)ovemment of Kh/ber Pa&uun mwa the empi ove'-‘s of Specrdf .:oucatfon were

receiving the said allowa-nce orov:olonally on 13.06. 2010 the Accoun ant Omcer :

(PR-04) office of the Accoun‘"' Gencra! r\h”ofr Dakmum' w‘Z—J has written a
eshawar with a copy tc Directer, Social Welfare

and SccrcLary xnarcc Dcpu rment that bud e for the He 1[”'1 Aliowance hag
been allocated but the same has not been uplcaded to the SAP ( Jumputc Syslem

lill clale. Accountant Omcu (PR-04) further clarified that the Accounlant Gunaoral

| .
Olfice has released the!oaymem (Health Allowance) to these employees oy lhn
larjuest of Social WelfarL Depa*‘mcnt in compliance of the judg man| r){ Suprome

(Caurt of Pakistan dated 1;7_.01..20 i3, p_rovisionally and subject to its ddml::;.sll)Hil‘,/
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// deo o

DASE - GOV"Q\U\WM OF Y‘-*YB"R o AKHTUN KHWA ¢
e G 7 AKAT, USHR, woclal WELFARE, SPECIAL EDUCATION
7 -:!4\)”,_;;' 2 WOMERN lkflPO\.f\n:‘-s.“ﬂ::\ll DEPAR’ m-_\ T

... PR g

SUMVM-\R. FoR PROVIN f‘V\t (,Aul\“ |

S\.l\:)j:ect:» DR/\V\H O - !'F/___ln__n_ll OV"/‘ NCE B gY Tb THE E H\fh'\ L) \ o QF

SPECIAL EDUCATION T
WP.No.43 0/7018 NE cipn VS GOVERNMENT OF KHYBER

CPAKHTUNKH HWA

PART ==

from Finance. Dcpartment Khyber | D“khLunknwd c,nd that in case the celeased

n uploadee 0 the SAP. Syqem the payment of rHealih

pudget is not bee

Allowance will be stopped | (Anne,\ '/).

5. Accordingly | the emp\u\/ees of Specnal Educatnon n\led o writ petition

Pakistan, 14973 and mquoscc:l for

under article-199 of the consmutlon Ol
nt Gem)m\ Klyher

s\mpcnsxon of the above menhoned letter of Accounta

ontmuat'on of Health. Allowance. On 1‘9(() 201& i nn

Pdkmunkhwa and for C
lan, llm Ul\\lrl

arelor sheet issued by tho Honm Able Court in the ,uchcL wiil peul

dh’e(t(‘d the Secretary, Fmanee D\—nartment Kh\/bm Pdkmunkhwa 10 e I'\(.)l\l\“\j

In comphanu. wilth the courl cm.'t.n"l\\t‘:

appPear before the, court: on 104.10. 2018.
n 04.10.2018 and the

Secretary, Finance Depaxtmem o,,eared before the court O
1 thnt” th 1O \\

honorable court c.hrcctml tho & Cnerotary, Finanee Poparkmaen

Heallh Allowance shall noL be ddeCLed from the petitioners (Anm:/\ V).

6. ~ Finally, in cemp
rt Peshawar the Secretary i‘xnance Depaltment req'xceted vi
SO(th)/FD/S\ 9521/20183 dated 01.10. 2018 advising this. departmc*r\t
Administrative Dcp'mmcnt after tho»ough analysis

wa (Annex-\/l).

llance with the orders of Honorab\e Peshawm ngl

Cou ide hlb omce

letter No.
o move a summary bennq the
. for the approval to Chief [‘\Alr\lSLCl Khyber Pa}\ntun‘.\h

B :
7. Pursudncc to the ordar of Peshawal 1-.|gh Cowurt Pesmwm dated

‘04.10.2018, the Chief Mmlster Khyber Pa}\hmnk"\wa is F\,\.{UCSTL,CJ 1o allow “the -
Health Allowance to ,Lhcq pelitioners and 1mp!u.menl the © order of the Honarphio
: , , .

courl. R . o
: : . ¢
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S, Y Govsmlmm:m OF KHYBER PAKHTUNKHWA
/N, WY ZAKAT, USHR; SOCIAL WELFARE, SPECIAL EDUCATION
e 8 WO[V]EN ENiPOWERMENT DI:PARFMLNI

SUMNAR v FOR PROVINGIAL CAB!NJ

B
|| s

i

) - "Suvbje.ct":- RAWL @] F HEALTH Al LO\NAN"E BY THE EMPLOYEES QF
’ SP[—C‘I/\I rDU("/\mrlOf\ . '

!J . . - )
WP.No. 4'30/2018‘ \JA/F»: SHAH VS _GOVERNMENT OF KHYBER

PAKHTUNKHWA.: .
'i..

8. On the observcuions of Finance Department the cepartmani. ol
The Financo Dopatnad

{E?.r'xﬁi(ll

Wulmrc‘ r;spondcd and - plowhs tha roquisile mfomnhon
Khyhor Pakhtunkhwia pmpu;.c,d that e subject case m;:\y o placod  helore

Provingial Cabinet for appropriale orders with regard-to the approval ol [he proputud
Sllowanee in light of Court Decixion alonawith-the issue of ':)w-:"--l_myrr'ucml ani althor alliod

mallers (Annex-VI).

9. The Chief Minister, Khyber Pakhtunkhwa in Para-20 of the summary has

alrondy accordud approval lo place Ue subject issuc baelors the meating ol Provinoeial

Cabinel for approval please.

10. . The Provincial Catinet 1s ragquestad to allow the "Heaith Allcweance" 4o
RERITR T Yo

petilioners and implameant the order of e Honomito O

(MUHAMMADTOR

' REES KHAN)

Secratary to Governmant of Khyb-;ér Paikhiunkhwa

, / : Zakat, Ushr, SocialWellare ‘Spc-:-c;;ie:,l Ecucaton &
yA o _ V\/omL,n Empowerment Deparlnwil




,UBJECT:

dear Sir,

GOVERNMENT OF KHYBER PAKHTUNKHWA | |
ESTABLISHMENT AND. ADMN: DEPARTMENT % P .

 { CABINET WING ) '
| No.SOC(E&AD)9-24/2019 . X
Dqteg:l’veshawa&gtg 28t October 2019. . . g
i Secretary to Govt of Khyber Pakhuunk i
The ecretary to Govt. of Khyber pakhrunkhwa : ¢
Z‘akax, Ushr, Social Wellare, Special Fducation & Wormen . | ;
Depdrtment. ' ' . ' S

DECISION OF THE

DE MEETING _OF _PRO
DATED 22.10.2019. —

VINCIAL ;CAB’I,NET

1 am directed to forward herewith the following decision of the

neeting of Provincial Cabinct held on 972.10.2019 under the chairmanship of

~hief Minister, Khyber Pakhtunkhwa for imple‘imntaticn,

AGEND 0.16 " — , —
'GRAWL OF HEALTH ALLOWANCE oy THE EMPLOYEES OF SPECIAL
EDUCATION WPINO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER
PAKHTUNKHWA | L s S

T
H

1
3

\ Decision of the Cabinet:

|

i

4

| Special Ed ucation institutions at the rate of one running basic pay-
i o
|

The C-a'binei approved_ Health' Allowance {0 ine devolved emp\cye’es of

2

. il melemanﬁnq Department: Zakat, Ushr, social Ws’élfare, special Education & i}
b — - Women Empowerment 4

[ am 1O request’ that an implementation report of the Cabinet

décision, as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government
Rules of Business, ‘ |
Cabinet Séction, Administraton Department.

1985 may kindly be¢ farnished on 0P priority pbasis. to the

-

.S to Secretary Admini'strfation Dcpartmgn‘t_ ) o
PA tO Additional Secretary {Cabinet} Admxmst;a;xon Depa;tmem.
PA to Deputy Secrctary'{Cabinct) Administratioll, e

SECTION GPFIGER (CABINET)
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54 2 vanh e /!‘P"'r*‘ ~ T ‘ I g : . |
GOVERN 3 ” r o7 KHYBER PAKHATUN KHWA
| ARTMENT ’

*

i ¥

AR SO ' ' R -
Pl O DR A

apa UL ATION WING)

Dated Peshawar the 25-1 1-2619

NOTIFICATION S
No.FD(SOSR-NS s ' ‘ '

0. sOSR-) -7/2019. In pursuanes of the Supreme Court of pakistan -Civi sal
No.811/2016 titled “Muhammad Athue-Ur-Rehman & Others.V/s Feder;lqgo(\?evrlnm\gs;gt
pPakistan through Secretary Capital Administration etc,” the Sovernment of Khyber
pakhtunkhwa (Provincial Cablnet)' has been pleased to appt‘o\/e Health Allowance at the
rate of oneé running pbasic pay to the devolved employees working in the Speciai
gEducation |nstitutions from the date’ of their devolution 10 ‘provinciat Govt of Khyber

Pakhtunkhwa.

: The ahbove said allowance ‘will be admissible oniy.fo the employees of
special Educatior Institutions of Khyber Pal«'htunkhwa _devolved under 18" Constitutional :

Amen(:lment.

~ Sec_retary'to Govt of Khyber Paklttunkl1wa
' Finance Department

Endst: No. & _Date Even.

Copy 15 forwarded for lnformatlon and necessary action to the:

l‘,ﬁcountant General, Khyber-PaKhtunkhwa‘, peshawar.
2. principal gecretary 0 Chief Minister, Khyber pakhtunkhwa.
3. Principal gecretary o Governor, Khyber pakhtunkhwe ..
to Social Welfare, Special Education & Wworme

4. Secretary ® :

5 Director, EMIU, Finance Depan’ment. Khyber pakhtunkhwa. -

6. PStc Minister Finance; Khyber pakhtunkhwa. B
7. PS10 gecretary, Finance Department', Khyber pakhtunkhwa. _
g. PS1o special Secretary,’FlnanCe Department. Khyber pakhtunkhwa.
g. PAtO Additional Secretary (Regulatlon), Finance Department.

10. \Master File. :

n Empowerment Deptt.

r - { SN .
- ~ sECTION SEFICER (SR
/[ - - FINANCE DEPARTMENT

o



) v -v ) - ‘ ' . ‘ ‘ ’ ' ’ | V N / .
‘Thc Director of Social Welfare, o o v ‘ J - @

- To,
Special Education & Women Empowerment Department,
~Khyber Pakhtunkhwa, Peshawar. o
Subject: . ' DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

| " Respected Sir,

‘Dated: 09.02.2022.

s E— e e

ALLOWANCE TO THE APPLICANT _W.EF. THE DATE _OF
DEVOLUTION OF THE EMPLOYEES OF ‘SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA ic. JANUARY 2012. R .

With due respect it is stated that [ am the employee of .Spec"ial Education
Department 'a_nd is serving as Chowkidar at the Government Institute for Mental

Reiterated & Physically .Haxid’icapped C_hildr'en, Peshawar, quite cfficiency and up to the '
entire satisfaction '.of my Superiors. That the Provincial Government approved Health
Allowance at the rate of one running basic pay to_t.hes'e devolved emoloyees working in

‘the Special Education Institutions from the datc” of their devolution’ to the Provincial

Government. That the employees of Special Education Institution under the Federal
Government were receiving Health Allowance which had.been ,stopped/deducted from -

their salaries against.Which those employees preferred service appeals before the Federal
Service Tribunal, Islamabad and the same have been allowed in' favor of the employees

~ vide judgments dated 05.10.2015, 1'1,01.2016 and 18.07.2017 and the employees of

Special Education Institutions declared entitle for receiving of the health allowancc. That

~ the respondent Department feeling aggrieved from the judgments of Federal Service

Tribunal, Islamabad filed CPLA No-: 811/2016 with title of (Federal Government of
Pakistan through Secretary Capital Administration etc; vS Muhammad Attiq Ur
Rehman & others) before the Hon'ble Supreme Court of Pakistan and the same has been
dismissed by the- SUpreme_Court vide its judgment dated 17.01.2018 and entitled the
employees of Special Education Institutions for receiving of health ‘al!dwa‘nqe; That it is

pertinent 10 mention that the Government of Khyber P’akhtunkhWa Finance Department -

issued Notification dated '25.1_1-.2'019 in implementation of the.judgment passed by the

‘Hon’ble Supreme Court of Pakistan in CP No. 811/2016 and appl‘ovad Health Allowance o

to the employees of Special Education~[nstitutions of the. Khyber Pakhtunkhwa from the
date of their devolution to the Province. That in light of the judgment of Supreme Court
and Notification dated 25.11.2019 the applicant time and again requasted 1he -authority
'cmxéemed‘ for the grant of Health Allowance in light of the Principle of Consistency' but
no reply has been received from the quarter concerned. That the applicant feeling -

© aggrieved from the inaction of the authority conéerned by not allowing/ granting Health

Allowancé similarly to the other elﬁployees of Special Education Institutions preferred

the instant Departmemal appeal before your good self for the grant of Health Al\owancve,
Tt is therefore,' most hu'mb;ly prayed that on acceptance of - this Departmeﬁtal
appeal the Qoncemed "authority may Very kindly be '.d'n‘ected t_o ‘grant/allow health
allowance as per directions of Hon’ble Supren'lev Court-of Pakistanand.Notiﬁcation dated
25.11.2019 of the Finance Department from the date of - devolution. to the Provincial

" Government of Khyber Pakhttmkhwa'.

You’re Obedientiy. R

NAZAR GUL, CHOWKIDAR, -
Governrhent Institute for Mental Reiterated &
. Physically Handicapped Children. Peshawar

- e —__’__-’—"‘.—__—'_ o



WAKALAT NAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
OF 2022
6 (APPELLANT)
Neafary .// (PLAINTIFF)

ﬂ / (PETITIONER)
VERSUS

(RESPONDENT)

_ Special Education Department __(DEFENDANT)

. Notzr (o

Do herebyappomz dnd constitue MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
~ for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. l/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or deposited on my/our account in the
above noted matter.

4. .

CLIE
-
-y

MIR ZAMAN SAFI
ADVOCATE

v adlvo cata-323 @W*Q'C’“"

Dated. / /2022

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003



