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. 10.11.2022

Counsel for the appellant present. Mr.
M‘uhamméd Adeel Butt, Additional Advocate

General for respondents present.

File to come up alongwith connected Service
Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(Fareeha Paul)
Member (E)

Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superintendent for respondents present

File to come up alongwith connected Service Appeal No.
645/2022 titled “Fazle Elahi Vs. Special Education Department” on

09.12.2022.

(Mian Muhammad)
Member (E)
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13" June, 2022 Clerk of counsel for the appellant présent.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for

reply and arguments. To come up for reply/préliminary

hearing on 16.08.2022 before S.B. ( :

'

(Kalim Arshad Khan)
Chairman -

16.08.2022 Learned counsel for the appeliant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as prelimi hearing on

13.10.2022 before S.B.

(Mian Muhammad)
Member (E)
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10/05/2022
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25.05.2022
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2022

Order or other proceedings with signature of judge

The appeal presented today by Me, Mir Zaman Safi Advocate may

!
?

be entered in the Institution Register and put up to the Warthy Chairman for |

proper order please.

This case is entrusted to Single Bench at Peshawar for preliminary

hearing to be put there on 2.5 — §~ 9 2 .Notices be issued to appellant

and his counsel for the date fixed.

Learned counsel for the appellant present and
requested for adjournment to further preparec the brief.

Adjourned. To come up for preliminary hearing on

16.06.2022 before S.B.

Z>
REGISTRAR

(r

CHAIRMAN

A

y
(Mian Muhammad)
Member (E)
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' BEI‘ORE n'}TIBFR PK_H"“U\II{H'WA uFR‘VICE 'IRJBU'NAL. PE\HA‘N AL
L A - CHECHLIST

party? on .

- Case Titley
| S.# Contents o Yes | No
I. | This appeal has beer plesented by: M)/ /L MM 5“% v~ '
' 5 Whether Counsel / Appellant / Respondem / Deponent have s1gned the | o |
) requisite documents? L
3. | Whether Appeal is within time? L g v
4. | Whether the enactment under which the appeal is filed mentioned? v
5. ‘Whether the enactment urider which the appeal is ﬁled 15 correct” v
6. | Whether affidavit is appended? : v
7. Whether affidavit is duly attested by competent oath commissioner? v
8. -] Whether appeal/annexures are properly paged? : v
9 . Whether certificate regarding filing- any earller appeal on thP Ve
’ subject, furnished? _
10. | Whether annexures are leg1b1e? e
11. | Whether annexures are attested? - . v
12, . | Whether copies of annexures are readable/clear? - v
13. | Whether copy of appeal is delivered to A.G/D.A.G? - v
g | W hether Power of Attorney of the Counsei engaged is atteoted and v |
___| signed by petitioner/appellant/respondents? L
15. | Whether numbers of referred-cases given are correct? - Rl :
16. | Whether appeal contains cuttings/overwriting? T
17. | Whether list of books has been provided at the end of the appeal? NV '
18. Whether case relate to this Court? - el
19. Whether requisite number of spare qulCS attached? T
20. | Whether complete spare copy is filed in separate file cover? 7
|__21. | Whether addresses of partics given are complete7 et |
22. | Whether index filed? v
23. | Whether index is correct? v B
24. | Whether Security and Process Fee depos1ted7 on _ v
‘Whether in. view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
25. Rule 17, notice along with copy of appeal and annexur es has been sent
| to'respondents? on L
6 Whether copies of comments/reply/reJomder subrmtted” on
77 Whetnel coples of comments/l eply/rejoinder p10v1ded to opposrte A

Itis certified that formalities/documentation as required in the above table have been fulfilled

. Name: . M)/ 2'6%4’“’14’} }ra/jg /tiy‘h/

Signatﬁré: M/%ﬁ__

Dated: . 24. §. 2022~
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1. Memo of appeal | el 1- 4.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

por Palphrukhwd

P arna
APPEAL NO. 7o/ /2022 K view Tribunal

Mr. Ali Ahmad, Chowkidar (BPS-04), Vi ,;— /222
Govt: Institute for the blind, Swat. wgds das '
......................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF _DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

That on acceptance of this appeal the respondents may Kkindly be
iledto-daglirected to grant/allow professional allowance to the appellant in light

of the judgment of Apex Court and Notification dated 25.11.2019 from
“CZistrar the date of devolution under the 18™ Constitutional Amendment to the
/g/f[);)/ Provincial Government i.e. w.e.f January, 2012. Any other remedy

which this august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Chowkidar
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and afier the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 1is attached as
ATNIEXUIC et veerennenereesessnenstsesssssssscsssssssesessssssssssssosssnsssscsnnne A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and INTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as aNNEXUIe....ccvvriverieisrneienecinrennesnecnns C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as anNEeXUIe..oeieieeieiieineiniiniieiiiiieiiieieinecieieenenn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure........ocviveereveennennss F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet
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for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as annNeXure....cceevernineriereienaenennne. G &H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNNEXUIe.....oeeveeererrnrsesaecereasesencansasnas L.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
AINIEXUTIC e eetieeensuseteesassssnstsesssnssssessosnssssssosssasssssssssssssnnnsses J.

10- That appellant feeling.aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A-

B-

C-

D-

E-

F-

That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973. '

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.
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G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

" APPELLANT
ALI AHMAD
7
THROUGH: ./ 7

MIR ZAMAN SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

7/

Vs
DEPO T

LIST OF BOOKS:

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NEED



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 2022

ALI AHMAD VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

4

/

’
, MI%A N SAFI,
Advocate

High Court, Peshawar
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21.03.2016 and declared “the” CA&DD's “lettef ‘dalted 13.03.2016

-allowing Health /\Il(’§\?;\x1cc o the DGSL cmpl'uyc‘c:; "uxxl:'xw{'u-l ' 'n[,ni'n';l'"

lhc rulcs, \'oxd ab inilio .md dirceted the AGl’R lo recover the smd ‘

Allowancc from their salarics i in casy’ mslallmcms : |

| 2 ‘ ln llus backdrop. the nppcllams ﬁlc.d th instant nppcwl\% wllh

thc following pr'wcr. _ . . AL

' “Iis, lhcrcfou, most rcspcclfully praycd Lhm \\u.
appcllant being cntitled to Health Allowance being.
covered' under category of Health Persoiincl, the said
“order dated” 21.03.2016- by respondent’ No.l' may
therelore, be st aside and it lu. declared. that the action
of rt.,puudcnl Mo.] in swithdrawing the suaid ..llov'anv.
‘and rccovery thereof from the salaries of appellants,-is
malafide, *illegal, “violative of principles: of locus.
pocnitentiac, unf.ur. _tnjust, unrcasonable, arbxtr'n'y

the: same, lrum the date it his. beer. wuhdmwn anl
: stoppcd lrom p.xymcul :

3. " The 1camnd uounsul for tlu. dppcllama‘a.guud tha

appcllants bcmg Federal govmumm Su‘vanls under Article ?.

fancitul and capricious and that are entitled  to receive >

PR

0" 6f

. Consmuuon of the. Islamic chublxc o(‘ Pakxsl'\n. 1973 and covcxcd mdcr

Scction 2 (b) of Civil Scrvants Act, 1973 werc onlxtlcd .to all pnll

" allowanccs pﬂ.ss.rlbv.d by Federal Government for its unpluycn...s 1y

statcd that ﬁnancul -dircelive conl’uncd in. Mlmstr)’ ‘of Finunce

'No 2(13)R-2/"011 dated 06:02. 2012, .was: \mambxguous and ¢

sltpuhh.d 1dmr-sxluhly ol flealih “Aliowance. to .\ll hicalth pu&.on
cmplovmcnl ol l'ulx.r.\l Gow.rmm.m in BPS bt.hb..u. but dcs.pllc Aly

nnlllu..umn ul’ lhc FFinanee Dwmun. the .\ppx.ll.ml\ were dt.pu\'ud

tad f.l" seveta t tsunat o0
’ S0 LD TH ‘
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':_:_}-sud bcnchu

‘ appcllnms lcfcnsd o dhe

405(11)CS/2016 -and pn\'ul

-once Lranted and ac(cd upnn h

L lcnmcd comm.l lr)r lhu

voxd ab uuuo. cm

- fall pndm the detinitios of
" person who- hcld a pos( in .uw
“in the, hcalth scctor and mcludcd in St.hcdulc.-

- AGPR on the ‘basis or C/\DD Divi

‘samce on |4 03 2013 on.the gxoux*d lha( xhc.y were

- of cducauon. training . nnd rc.hnlnlr(.xlmn ol dis

.. DGSE cmployCcs \\nhnul C\)uCJn‘chL of the Finance Divi

- subscquently clxscnn(inucd .llu.r \cnhc.umn ol umllcmuu

fo R T mﬂm S,}(lt)\ .\IA()M.UL \wlh M. Pﬂ

ln wppo'l of his \usxon the lwrm.d counsel” for o

.u.lumc.m-. OF FST «lied OD lO 201s; 11,01, "0'6
18.05.201% ; and- 14012201 pissed i | /\ppv.nl.'. No, 224RCs 7230 5, 867 tn
av(mcsr’ox 3, ,11'70; Dsm\)c.snon & 381 (o

for the <mm. relicf” The

,:.s-:ix"l.w sy u

lcnrncgl counsel
vehemenly Aargued thar (he .v..spomlcm =Fing mcx. Dx\'mon was blm\;imz, hot-

and cold in lhc same hn'.uh dis,on llu. one h.md it had

.xdmiuud the cluin’i of
lhl. J,p:l(-]h-:'“a lu i)ulu 3 ur

HE QTP Parhwgge. Coin
Islamabay M:gh Coun,

xhc samc dmm v

aChls lnlw.(. nl e l‘\'n: bt(—

Islamabag \\'Iulc on lhc other h.md

they (lccliuul
ide- uulu' o |(ul 2! 3, "mo lh. con(uulcd that the bcm.f‘l
ad ereated Q vulul u--hl which coulq not be

Withdrawg umlau.mll\ in violation of punc:plc of i i

ral mwu.. ch

.rmu“.ml lasity’ argued .(hal xmpugm.cl orders were

AN uuhcc and having,

N0 sidnetity of x'm
\nlhdr'm'.ll / Stoppage of v,

Y unounie ¢io pumslum.nl which cmlld not
be .m':\rdcd withouy adopling (e due process of L.

pmvulul umlcv the
{
(;uvumm.nl Su'\ s (1 lhv

uney mul l)l'.upluu.) l\uln.s 1973

4. -1 ht.. nppc-xl\ we

rc lcsmlul by the rcs‘ponduus ll was. sm(cd

lhn( (hc s.ud :xHowancc wis Lot

.ulmxs:.:hh, to the nppcllnn(s as they did IXT

huhh p.honm.l ovcause ht.nilh personne] mc.m .

institute or orgamzanon dchvcrmg scrth.."

L. It was furlhur subnutlcd llm

the Hcalth Allowancc was allowcd provis lonnll\' o uu. .nppdl ants by Ui

1
mon s lx.ucr daled 06.03: 2012 but

sub=cqucmly that Dmsxon sent a rcfcrcncc to the Fj nance vamon to scck

IS concurrence for admx\'snb:h(; ot Hmlth Allow:mcc which luglcltcd the

¢ involved § in dxc proccu

abicd chilchcn anel Persons -

with disabiliticy and; ht.m.c. cnuld ol be deelyred .\-a health p-.r:onncl to |-

bcnomc entitled for the s.niu .llluwuncc. The CADD on: 13.03. 2013 in n\ ‘

commumc.mon to AGPR wn\cn.d snm.uon or the Ih.nllh Allowanece R

lsmn Jang: thc

AGPR  made provlumnnl ﬂ"\'mcn " o the . appellants, \vhxch was

in ordu‘ io

prevent the misusc of (hn a'lm»an\,c by non- cnmlcd pC‘.lsanLl It was -

subnuucd h\' respondent No 2 that heatth .11!0\\"|ncc was L,r.m(ul wx(h llu.

Vi
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5« %(n ter, “73(!()(,5/20]0 ctc ‘with M I’s,

.lpprm al of the | lime Minislcx lhmugh i summmy :,pc.cnlxcally movc.d for
lhru. l'udcrul Governmeny Hospitals e,

:scu.m.c;. .G, Pol\'chmc and Nation;

l'hc_ Ducclor.ut_ (u.m.r

Pakxstnn Instituie of Mc.dlc.ll

al' lastituie o(‘Rclx.xbnhlauon Mcdxcuxc
nl O Special Edun. xlmn
uluw(munl body, ds..xu with

o n.lmbnhmuon of dx".xhlg.d cluldrcn and- pcrsons' wnh dmab:htma,

earricd uul by a. mu.(l-')rof'cssxon
doc.lorx adiiniy

& Socml Wclfuc bcmg an

the.- pxoccas of L.duc.uxon. lraining  anq

whxch w.xs

al’ tc.nm mcmdmg tcnchcm pso!‘cssmnnl': } SRR
.u.ll(us,. mxm..tu ial i .\uppmuvu /

fall wuhm lhc dmbil of health organizatjon
Chealih pusonncl Woget the gaig

.mull.uy staly did nul
and could net be deelared as

allowanee, 10 u..\pnn(lcu( No.3 e
AGPR in jts parawzsu comments submiteq that ]

1c 1dcnuc1l cascs titled Dr,
Farkh F. Lodhi, cte- vs Sccrctary Fin

anee were: sti]] pending before thc

Hon'ble Suprcmc Court of Paklslan
: S.Y Wc lu.'ud thc !camcd counscI for the pames and pcruscd the
- record, : .
G. : Hu. hc..illh .nlluw.xncc. n.qu'zl to onc !muc pny ornmnmc s:t’lnl’)" |

was granicd (o he healih persannel i

the unpluyuu_nl ol Pedeinl
Gowmmcnl. in fes buu.nu. W

ith eltee lmm 01.01 2012 I was made. .
admissiblg’ {0 non-cli; nc1l cadres, Iny reply Lo a -

query raised by AGI’R vide
. cletter No TM/ - 64’C.‘>IIP/1 U’b/ZOlI 12/186 dated 3. 03 2012, (hc R A
‘‘‘‘‘ ,chulauons ng of the I‘mancc Duwsmn vxdc. u.o. No.I? .2(13)1{ 2/2012- '. ‘ BN R

172 dated 27.03 2012 fumished dt.[imuon of the health pcrsomu.[ by qtntuu_, S e

that *healty Personnel” mycang a persons w

ho held a post in any msmulc or
organization dchvcnn]_, services iy - llu. Jdwealth u.clor and

Schedule-], but dxd not include |

mcludud in- R

- —ie teamaae.

person \vho was on deputation o the ) R
Federal. Govcmmcm ﬁom ay Province or otjyer: authority and’ who. was. on

. €ontract, or on work clmrg,cd bnsxs or who wis p:ud (rom contmgcncxcs

-The appcll:mts are ncxlhcr (lcpu(auomsls lrom any Province o other
authority nor have bc.cn cngagcd on- conlnct ©OF on ‘work- charg»d basis, ,.

- They are also’ not being paid. from contmg.ncu.s. Ou lhc. conu.uy, they are
civil scrvangs under section 2 {b) ol the Civil Ser v:mls /\cl 1973 and wre-
dclivcring gcﬁiccs to the disabley chilc}rcn"/ persons. The Lcncﬁcxamcq /
appellanis comptiscd of Academic and Administrative Cadres, Accouclmg

to the dcﬁnitibn {urnished by the- Finance ‘Divisjon vide their u, 0. dated

27. 03 20[2 lhc appc”.uus are entitled 1o hc.nllh nllnw.lm.c. In puras-6 & 7

undcr Facis ofmrnwusc mmmcms filed bclorc thic Hon ble IsIan};xbad I-.'igh
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o Na 4007.'2014 xt \\ns calc"onc

. CADD &,DGSL. thu'..lmg the Fiy,

the 1lon* blc l:.l:uunb.xd llu,h (.oml
~ Tribunal, “This scemns lo be dzscnmm

. :nppt.llants have been dirccicd bv

- amount wluch is against (he princij

. . <=
" withdrawn umlalcrally in, \xohuon of

latv (hay bcncrls rcccnvcd by

“the h"hl of the Judvmcnt ol Hon'blc Suprcmc Cour( of P

(_l : 56.) lo 57"(R)(,§/"0|6

s c(c. Witl ML jeg,

Court 1slam.xbnd on hch.m ol .Su.ruary I 'nnm.c DIVISIOH in Wrig p

ally ndmxllul that iy April, 2014 Minis stey of
C.'\DD ag:un ':u.smulul NIS./ BOs. conmmmg a pmvmou ol Rs, 100 millian

as.. HP/\ t'or DGSI: for ﬁnanu.ﬂ year 2014 H . hn\ku' l)} A u.lu'.t.d o
cndom. lhc NIS 7 BOs | l‘uu.v..fully dulm.(ul an
mllhon ol' HPA Icavm" Rs. 7.458 mxlhon t'or t

j\ppcll:\h(.) e, 249 cmplm Ces who bclon

itled cmployccs and

(hc 5aid - letter and" decide

entitlement, It was Prayed that the petition wyg an

ange Dnvmon be' Cxcluded- ﬁmu the list
ance DlVl\lﬂll h
Stand, 3t is yen .tllnwul M Approbate-

becn submuu.d by

6f;‘}ésnondcnl:s Now llu. Fin as c.nmc up with du“crcnl

and reprobae, - ‘No logical reply hay
the IL\')OHULI][\ far d\,prxvm;, the

lcgmmah._ rights, A large nimbep ul'c,mployt,cs of the F

“ederal Govummcn(
similarl)' pfaccd. are gelting the said

.ulvnnm‘gc Why,

lhcn. the appellanty
be deprived, js not clear fron what hag been w

uucn in the conumnlsbc!’orc
lslanmbad and (e lcdc.ml Service
25 of the Constitution of Islamic chubhc ot‘l’amstan 1973, Further, Uu.
respondent No.l 1o rctuud the paid

Hou ble’ Suprcmc Court.or Pnklslnn lms consxslcnlly held
once Sranted and acteg upon crcatcd

thal the bcm.m
a vested right wluch could not be

natural justice, Iy xs an cql’xblwhcd

a cwul :zcrv:m( cvm under u,rmncoua order’
passed by the Competent .xulhouly wuhou( .my

<cn:ml cnuld not be rucmcxcd ‘even

subﬂ.qucmly \\uhdra\m or u.ulﬁu( ¢ are Rnuhul to (-lkL thiy view in

:mslun reported in

PLD 1992 sc 207. Henee. 10 this extent, the unpuwm.d orders are ot

legally Sustainable and liable to be sct amdc.

7. : Wc \vnuld lxkc. 10 make an cmphas-;’ﬁnn the Judgments of (he

I‘nbunal in Appcals No. "24(R)CS/"OIJ and- .aSl to QOS(R)CSQOIG dated .

L IR :.-.u.

c(i(ioux.' '

‘-.' as pcr DPA (L‘ADD)v ‘
dau,:d 0905 2014 was 1ssucd by . I‘As_

.ldnumklr.llw«. issuc witl

appellants of their,

atory trcamrm oftcndmg Arlicle 4 & -

e of Jocus pocnucnlmc beeause the .

talt on the p.trl of civil’ N

i the bcnchcml order’ ywyg -
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v JO3 0 ATIRICS) b, cte, with VL Dy,

US10.2015 and 14.12.0010 wherein the conlrd‘vurﬁ\' relating to Mealth
Allowanee hay already bees; u\o}vcd When conf'xunu.d with the said l.\cl
the respondems have [ailed 10 (lcn\ the l.u.l As such, the .xcuon of the -

respondents appeirs 1o be ln\.u:msu.nl in the hl,lu ol the nlmum.nuom.d

judgments on account of As uicle 25 ol the Constitution which guaramccs ‘ ‘
cqual rights .:nml cqual protec tion of law for cvu'y citizen. To cnsure '
uxuifo;'n:it)' rule of consistency must be applicd while consxdumg the casc ' v )

al e appellunia, Sinee e Phon™hle  Apes Connt v s Jwdpanent o the .
case reported as 1996° SCMR lle has dlu.u(ly held- that “rule o( soad
Bovernance d».m.m(.Ls thai the bx.n\.ﬁus ul (lu.. siid d-..usxon be u\u.ndc.gl {o -
other ¢civil servants alsa, whao m.:y not’be parties to the litigation, mslc.ld of,
compelling them 10 approach the T nbpnal or any other legal forum. I—Icpct.
the claim of the appellants i is rcquxrcd to bc decided on the same analo.'gy./ s b
principlc as f‘ramcd in the cases of‘ Dr, I‘ arrukh Fiaz Lodhi and others by.thc:

Tribunal v:dc its judgrcent daicd. 05 1() 2015, 11 01 2016 and 14.12, 201{;

8. I‘orcgomg in vncw and lollowmg thc rule of consxstcncy. lhc i

impugned ordua dated 21,03 2016 and 25.03. 2016 are set aside ),vuh i

dircetion to the respondents 1o c.ontmuc. the Ilc'xllh Allowlrice alruxdy ' o

\
granted o the appetlans muu: 2012, '.uul to refund all deduction ‘made in
complianee witly the uupu,_.ncd orders within u period of wie month from =
the dane llu.' \nln wl this J\ul)'nwnl woreccivaad in their oflice. Nince the nain I N ) i 3
appeals h.l\'!.' veen accepled, ivise, etitions wre also uceepled, - o Sl
N IR { A
v, Judpiient apply all i titled .lp]'lt..ll\ mutalis mul.mch.\. L i Do
S L
10. There shall be no order as o costs, , , ol
A , - S ([ BN
1. ) Panic,s'shall be informcd-accordingly. o : YR dsa:

',
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9.

10.
11.

05.10.2015 and 14.12.2016 wherein the controversy relating to Health
Allowance has already been resolved. When confronted with. the said fact,
the respondents have failed to deny the fact. As such, the action . of the
respondents appears to be 1ncon51stent in the light of the aforementioned
judgments on account of Article 25 of the Constltutlon which guarantees |
equal rights and equal protection of law lor every citizen. To iensure
uniformity, rule of consistency must be applied Whlle considering the case of
the appellants. Since the Hon’ble Apex Court V1de its judgment in the case

- reported as 1996 SCMR 1185 -has already held that “rule of good

governance demands that the benefits of the said decision be extended to
other civil servants also, who may not be parties to the 11t1gat1on mstead of
compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the appellants is required to be decided -on tth same
analogy/prmmple as framed in the cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal vide its Judgmem dated 05.10. 2015 11 01 2016 and
14.12.2016. : \

»

Forgoing in view and followmg the rule of consmteney, the 1mpugned‘ orders

dated 21.03.2016 and.25.03.2016 are set aside with direction’ to the . .

respondents to continue the - Health Allowance already granted jtc the
appellants since 2012, and to refund all deduction made i in corapliance with
the impugned orders within a period of one month from the date of copy of
this judgment is received in their office, Since the main appeal -have be
accepted Misc, Petition are also accepted. )

\

Judgment to apply all th‘ej titled mutatis rnut:andis.-
There shall be no order as to costs.
Parties shall be informed accordingly.

- ISLAMABAD
18.07.2017
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e Muhammad Attique ur Rehman™~ ‘ :
< etc. - (in C.A.811/2016)

i ' -.Respondents(s)

For the Appellant(s) Mr. Sapd Ilyas Bhatti, DAG o :
(in all cases) - Syed Rifagat Hussain Shah, AOR , - '
L Ms. Saadia Kanwal, 8.0 Fin.

Mr. Abid Hussain Channa, $S.0 Fin.
Mr. Sajid Javed, Asstt. Legal Fin.

o Mr. Abdul Razzag, AAO MEG o o | \
coo | Rawalp1nd1 . | ' ;
s For the Respondent(s)‘ In—person .
S o ' o , 4
' TFor the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC » 4
(in C.A.216/16) : - Malik Itaat Hussain Awan, ASC ‘ ’
Amicus Curiae: . "Mr. Muhammad Makhdoom Al -
a Khan, Sr. ASC . ' - ' . i
A Mr. Sikandar Bashir Mohmand, ASC - Eool

‘Date of Hearing . 17.01.2018. |

| JUDGMENT L
UMAR ATA BANDIAL J — By leave of this Court S

granted on 23 02. ’)016 01.4.2016 and 12.12.2017 in the' ' i

several connected appeals before us, the appellant Federal

D e

Government challenges the Judgmentsdelivered on common

questions of fact and law by the learned Flederal "Service Tfibunal'
on 05.10.2015;11.0_1.'2016 and 18.07.2017. The judgments |
impugned 1n the connected appeals declare the respondent
employees .of different 1nst1tut1ons funchonmg under the K
" Directorate General of Spec1al Educatlon (“DGSE”) to be entitled
'to payment of Health Allowance granted by the Federal:'
Government vide 1ts Office Memoranda dated 04.02. 2012 and ‘-
06.2.2012. These Memoranda are issued by the Fmance DlVlSlOI‘l

(Regula’uons Wlng) Govemment of Pakisfan pursuant to

. ;

. i

/ . approval granted by the Pr1me Minister under the Rules of . li"
j

g _ Business,- 1973 It would be useful to reproduce’ the two’

o rn'\t [¢1 8
g?{lpl‘«) N
.
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memoranda containing the tetms and conditions for the grant of
Health Allowance to eligible persons:

“Government of Pakistan
Finance Division
(Regulations Wing) .
-F.No.2(13)R-2/2011 . " Islamabad, the O4th Feb,2012

OFFICE MEMORANDUM

Subject: GRANT OF ADHOC ALLOWANCE EOUAL TO '
, ONE BASIC PAY AT THE INITIAL OF THE .

SCALE TQ THE HEALTH PERSONNEL IN BFS .

SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME.

The undersigned is directed to say that the
Ordinance No.VI of 2011 that sanctioned the Career Structure for
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all health personnel
have consequently reverted to the BPS scheme. In order to
compensate health personnel for the loss of benefits sought under
CSHP.while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal
to one basic pay at the initial of the scale to the health personnel
in the employment of Federal Government, in BPS scheme, with
effect from 1st Janudry, 2012, This will be in addition to their
existing pay/allowantes irt BPS Scheme.

2. ’ This Division’s OM N'0.2’(13)R—‘2/201“1-698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26. 12.2011.

Sdf/--
{M. Munir Sadiq) .
Deputy Secretary (R-1)”

ek

“Government of Pakistan
Finance Division
(Regulations Wing)

F.No.2(13)R-2/2011-777 Islamabad, the 06% February;2012

OFFICE MEMORANDUM

Subject; GRANT OF ADHOC ALLOWANCE EQUAL TO ONE

BASIC PAY OF RUNNING. SALARY.TO THE HEALTH
PERSONNEL IN BPS SCHEME. ‘

' _In continuation of Finance, Division’s O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant, benefit of one basi¢ pay. of ing
salary’ as Health Allowance to the. health personhel in the
employment of Federal Governiment, in BPS scheme, with éffect
from 1st January, 2012. This will be in addition to their existing
‘allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per.month to the postgraduate residents and Rs.24,000
per month for House Officers respectively. w.ef. 1.7.2011 will
continue. - .

: Sd/-- .
(Manzoor Ali Khan)
Sr. Joint Secretary (Regulations)”

{emphdsis supplied)

Learned Deputy Attorney General has contended
that the Health Allowance granted by the Federal Government is
available to health personnel in the e_inployment» of the. Federal

Government in-the BPS schcme at three hospitals éstablished in

A,
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Tslamabad namely, Pak15tan Insutute of Medlcal Sc1ences
{“PIMS”), Federal Government Polychmc (“FGP”) and Natlonal
Institution of Rehabilitation Medlcmes (“NIRM”). The employees
at these hospitals do not have a career structure in place after
the Career Structure for Health Personnel Scheme Ordihance,

2011 _(“Ordmance”) lapsed on 26.1.‘201 1. The Health Allowance

was éccordingly granted by the Federal Government as a form of .

compensation. It is clear from ~tlr'ie two ,rrier'noranda dated |

04.2.2012 and 06.2.2012 reproduced above that the Health
Allowance is granted to “health personnel” .However, ‘the
compositiori of the category of employees that are eligible for tﬁé
benefit has not been.pr.ovided ‘eher'ein. The respondents_ who eire
several hundred in number are"unre;):r'ese11;ced by coonsel. In

view of the fact that a large number of employees are affected by

_the instaﬁt controversy, the Court has sought assistance from

Mr. Muhammad Malkhdoom Ali Khan, Sr. ASC and Mr. Sikandar

Bashir Mohmarld, ASC as amicus curiae in_' the matter.

Mr. Sikandar Bas'ﬁir Mohmand, ASC made: able su_bmission.é
before the Court that highlighted important facts and
docunﬁents on record which simplified the controversy

appreciably.

3. It trernspires that an Office Memorandum dated

27.03.2012 by the Finance Division (Regulatione'Wing) clarifies

that the term “health personnel” used in the-above h’ientioned‘
memoranda bears the meamng given to that expressmn i

Section 2(b) of the Ordmance This defuntum refers to the ‘

contents of Schedule-I to thc Ordinance which spemfles the

service prov1ders Who qualify’ as health personnel. A perusal of

Schedule-I shows that five categories of service providers are
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classified as health personnel namely~ Doctors, Alhed Nurses,
Paramechcs and Support The services spec1ﬁed under the
categories of Paramedics " and' Support’ include Teachfo'rs,
Audiovisual Operators, T echnicians,‘Librarians, etc.

4. _ The administrative .Ministry' for the health
1nst1tutlons of the “Federal Government at Islamabad is the

Ministry of Capital Administration and Development Division

(“CADD”). It is an admitted fact that vide ' order dated

13.03.2013 the Ministry of CADD granted the Health Allowance

to the ernplo'yees'of the DGSE and its alliéd'special education
 centers/ institutions including National Trust for the Disabled

(“NTD”) and the National Council for Rehabilitation of Disabled -

Persons (“NCRDP"’).‘ The respondents  were thereby
acknowledged as. beneficiaries of the said gfant and were paid

the Health Allowance Witn effect frorn 01.1. 2012 until

‘ 27 10.2014, when the Fmance D1v1s1on 1nfor*ned the Accountant

General Pakistan Revenue (“AGPR"’) that only health personnel

working in Feceral Government hospitals and “clinics were. -

qualified to teceivo the Health Allowance. The AGPR

correspondingly instructed t_ho DGSE to stop payment of the

said allowance to its employees as no budget allocation for the.

said émolument had been made in the financial year 20 14-15.
5. The dlscontmuatmn of the1r Health Allowance WES

taken to the Islamabad ngh Court by some of the respondents

Vide order dated 17.9.2015 the learned High Court referred the -
dispute to the Secretary C_ADD for passing a speaking order

thereon; and till then restrained recovery of past payments of -

the Health Allowanco from the affected employees of DGSE and

allied centers. The Secretary CADD heard the parties and by
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order dated 21.3.2016 rejécted the entitlement of the . ‘ !

TR YRR

FRERED

- @ . respondents to receive the said allowance. The principal ground _ ,

&

of his decision is that. employees of the DGSE were engaged in
the process of education‘, training and rehabilitation of disabled
children and therefore did not fall W1th1n the ambit of a health

organlzatlon The respondents successfully challenged the said

order before the learned Federal Service Tnbunal which has,

- inter'alia, by the impugned judgment dated 18.07.2017 declared.

that the respondents are entitled to the grant of Health -
Allowance
6. : Learned Deputy Attorney General has contended

that after the lapse of the Ordlnance that had prov1ded a career

e e e e . g e e SRR e e ST A

structure for the doctors nurses and paramedlcs workmg in

PIMS, FGP and NIRM, the Health Allowance was. granted by the . 3:,

Federal Government as compensatlon to. the sa1d health ,‘ 5

personnel. He was, however, unable to  show a;ny'

contemporaneous direction issued by the Ministry of CADD or :

the Ministry of Finance that restricted the grant of the Health -
Allowance to the ‘claimed employees of the three hospitals

specified by him. As already noted above, the definition of health

personnel proyided in the .Ministry of Finance . foice

N NS SR AR P T T

Memorandum dated 27.3.2012 is wide in scope and therefore

unhelpful to his plea. |

7. ‘We. have examined the deﬁniticn ofh “health

TEETTITY

personnel” adopted by said memorandum dated 2.7.3.'2:'012 from

Section 2(b) of the Ordinance which is to the following effect:

“b) “health personnel” means a person who holds a post in any -
‘ ' institute or organlzation delivering semces in the health
/)%Z sector and included in Schedule I, but does not include:

i) a person who is on deputation to the Fedéral
/ Government {from any Province or other authority;

QEuivi Court Assg \..l:“;'
Sup.em Court of Raiz
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ii) a person who is employed on contract, ‘or on work

charged basis or who is paid from contingencies.”

8. | It 1s noted that the: foregomg deﬁmtmn of health
personnel covers persons holding posts 1n any 1nst1tute or
organizatron who are dClIVC ring services in the heéalth sector that
are included in Schedule-I to the Ordman(,e Learned Deputy
Attorney General was .unable to dlStlI‘lnglSh the respondents,

who are employees of the DGSE and allied institutions/i:enters,

NCRDP and NTD, from the paramedic and support staff".
pos1t10ns that qualify as health personnel according to

‘Schedule-I to the Ordinance It is ot denied by the appellant

that educatlon tralninv and rehabilitation of disabled persons

are services provided in the health sector ’I‘hese services fall

within the terms of Scheclule I to the Ordinance and therefore
the pr_ov1ders thereof qualify as health person.nel.

9. Accordingly, not only do the respondents fall within

. the category of persons who are, in terms of Finance DivisiOn
- Memoranda dated 06.2.2012 and 27.3. 2012, ehgible for grant of

the Health Allowance but their entitlement has 1n fact becn. '

admitted by both the Ministry of CADD and Mmistry of Finance.

In this respect the aforernentioned letter dated 13.3. 2018 issued

by the Ministry of CADD is referred. Also the affidavit of the

Secretary Finance, Government of Pakistan filed in the

- Islamabad High ‘Court pnrsuant to that Co_urt’s order dated
'20.3.2‘015 passed -in,‘llfrit Petition No. 4007 of 2014, speciﬁcally
records 'that the proposal approved by the Prirne Minister vide
Summary dated 25.1.2012 did not restrict admissibility of the

Health Allowance to the personnel of the three hospitals _

(identified by the learned DAG). For that reason the Finance
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Division M'emoranda‘ dated 04.2.2012 ahd 6.2.2012 made the’

allowance avaﬂable to all health personnel employed by the;

Federal Government in the BPS Scheme

10. : Asf a result, the ‘said allowance was paid to the

health personnel of the DGSE and its alhed institutions untﬂ :

27.10.2014 when the Finance D1v151on instructed the AGPR to
confme the grant of the allowance to emplovees of Federal

Gove1nment hosp1tals and clinics. This instruction represents

merely. a change of opinion .W-hich is not occasioned By an
amendment in the terms of eligibility for the Health Allowance. .

Therefore, as the Mcmoranda dated 04.2.2012,-06;2.2012: and

27.3.2012 issued by t‘he'Finance- Division, Government - of

Pakistan still hold the field in their original terms, there is no

merit in the objection by the léarned DAG to the entitlement .of

the respondents to claim and receive the Health Allowance.

11  Asa secondaxy'and also tenuous.argm"nent,' learncd

Deputy Attorney General contended that the I—Iezdth Allowance is
granted u'nder executive - fiat - without any statutory b’acki.ng
therefore the satr-ne can be withdrawn by the t?ederal-GoVernment
at any tirne. That_is clearly a flawed conte'ntion. It is admitted

that grant of the Health Allowance and the terms of eligibility to

receive the same were determined by the competent authority,

Ministry of Finance in accordance with Ru_les of Business of the
Federal Government. The original terms of the said lawful grant
still hold the'ﬁeld. These were acted upon and ‘pay'ment of the

Health Allowance to the respondents has conferred a vested

right upon them In such cucumstances the executwe is barred:

by the rule of locus poenitentiqe from unilaterally rescinding and

retrieving the benefit availed by its recipients. Reference is made
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) to Pakistan, th-rough’ t.he'Secretar‘v, Ministrv of Finv'ance Vs, }

T & Muhammad_Himayatullah Farukhi (PLD 1969 SC 407) and ’

The Engineer-in-Chief Branch. vs. Jalaluddin (PLD 1992 SC

207). Therefore without a change :)f the terms of e11g1b1hty for |
the Health Allowance even the prospectwe exclusmn of the
-respondents from receipt of the: benefit shall constitute arbltrary

and unlawful action.

12. In the circumstances, we dovlnot find any error or

defect in the irnpugned judgments of the learried Federal Service v

Tribunal dated 05.10: 2015 11.1.2016 and 18.7.2017." ‘ o

Consequently, these appeals are d1sm1ssed and the enUtlement f

of employees of the DGSE, alhed 1nst1tut10ns/centers, NCRDP - :

and NTD to receive the Health Allowance is affirmed. . . B

Sd/ - llltan Saqzb star L2 A |
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o Oﬁ‘iceofthe

- Accountant General
- Khyber Pakhtunkhwa Peshawar
Phone 091 9211250 53

N

- To

Pay Roll 4 Sectlon

: TheBranchOfﬁcer T " B

No HAD/Allowances/Corresp /2017 18/422 , Dated:19.04..j’2018v

Subject: ,COMPLAINCE OF JUDGMENT DATED 17 1. 2018 PASSED-
' IN_CIVIL, APPEALS NOS 1631-2112/2017.216/2016 &

-806 811/2016 BY THE SUPREME COURT OF PAKIS’I‘AN

<

I am. d1rected ‘to enclose here\mth a copy .of A, O(TM)

- No. TM(F)/T 4Q/Hea1th Allowance/2017 18/138 dated 05.04. 2018 ‘

alongthh Honarable Supreme Court Judgment for further cornphance

‘under 1nt1mat10n to. AGPR Sub Office Peshawar accordmgly

|

|
- B

!

f

. D:\My Document\HAD Section\complaint regard.doc R | o

' ACCOUNTS& OFFICER (HAD)
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N T —ORFICEORTHE

: -To,

ACCOUN l‘ANT GhNEL PK]STAN REV ENULS
‘ . ~ 7 Sub Office '

. PESHAWAR )
Ph No: (091-921 1278), Fax No: 091 921 1301

No. TM(F)/T—40/Health Allow. /2017 18/ )34 ‘ \Dated 05 04 2018

\/I‘he Accounts‘ Officer (HAD), T
. Office of the Accountant General; .
_Khyber Pakhtunkhwa, Peshawar,

Subject: .  COMPLIANCE OF JUDGMENT DATED 17.012018 PASSED IN CIVIL

_APPEALS NOS.1631-2112/2017, 216/2016, 1344/2016&806-811 2016 BY THE
SUPREME COUR'I‘ or PAKISTAN o

Please find enclosed herewith the Accountant General. Pakistan ARe\)enues',"
Islamabad letter No-TM/18 64/C1rcular/2017 18 Vol-B-ITI/589 dated 12. 03 2018, along-with ts

enclosures on the above subJect - ‘) , S L

The Supreme: Court ‘has made the employees of Director General Spccxal_
Education, its alhed institutions/ Centers, NCRDP and NTD entntled for I-Iealth Allowance.
Hence, the DlreCtOI‘ General* Special Education has been transferred to Province under 18"‘
amendment and become a Provincial subject. It is kindly requcsted to take the requlslte actien on .. &

o
the above noted subject judgment under 1nt1matlon to this off ice for onward submission of .

compliance report before the: court, _' S /él 4
AC&TSLM g

%(AGPR Sub Ofﬁce Peshawar

- Copy forwarded to Accounts Officer (TM)/bffice of tf;te Accountant General, I_’akrstan Revenues- v

s S AL, Yoo RS

G-8/4, Islamabad. ' : I
L 'D - . ACEOUNTS OFFICER (TM) . ]
L S o " . AGPR Sub Office Peshawar .
) . ‘ . . X . ) ) ) L N ) . , 14
w
‘:Z-‘. &\V't‘ \‘l o 5
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1212 Cosvey Allomance 20 ©,000.08 4004 R, Benefits & Daatd ¢ 2,136, 00~ R T ‘
1858 Special Rllonance - 2,414.08 3609 Iacone Tax 2,158.80~
1947 Hedical Allon 154 (1 ~ 2,263.00 ’ . : . . . . . . :
-1985 Health Professionsl -~ 53,370.00 S o : -
.. 1158 157 AdYoc Relief All 1,140.00 : - - - :
' 1199 Adhoc Relief Allow 8 828. 00 - : :
: 2211 Adhoc Relief A11 201 - 4,261.00 : . )
2224 fidboc Rellef A11°201 -~ 5,337.00 L . -
., -1247 fdboo Rellef A1l 201 " §,337.00 L . : . .
FMI‘SRTS ST 140,019.00 ' DEBUCTIONS. 8,769.00- . . HET PaY .. 131,241.00 01 08,2018 31 08.2018 . .
branch Code: 211112 - BAYATABAD UNTTED BANK LIHIIED - HAYATADAD , . ’ fccat. No: 010-1697-1 :
[ . . . . 5 . B - -
;{20471548 RASIR QUL CHIG: 1620269666361 Desig: SENYAR TEACHER - (80289470) GQrade: 17 RTH: 7280988-6 . Buckle Ho.: " Gazatted/Hon-Gazetted: € . t .
g PRAYHENTS - ANDUNT DEODUCTIDNS kT - LDAN/FURD RIHCIFRL REP A1D BALARCE .
o 601 Basic Pay 48,770.00 3017 GPF Subseription - Rs - 4,270. 00~ = . CPFS:. 471548 : 254 438 00
1001 House Reit Allowance. é 650 00 3501 Denevnlent rumd '800.00- IHCODE T&X 2,765.12 - 1,628.00 0 15
1550 Special Allouzsce . 2'118.00° 4004 R. Bemefits & Dettb 4 2,13.00- . ! . .
- - 1347 Hedieal Allow 152 (1 - 1,985.00 3509 Inume Tax: ) '814.90- : L
* 1985 Health Professionmal . 48,770.00 - ) - de
2148 152 Adboc Relief A1l | 1,180.00 . . . g . ‘1.3
2199 Riboc Relief Allow & . 750.00 ,, .
s 2111 Addoc Reljef A1l 201 3,895.00 : . ; .
* 2024 Addoo Relief A1l 201 . 4,872.00 . . . . . o Lo e
2247 fdboc Relief A1l 201 4,877.00 : : : - .
PAYREH : DFDUCuuu 802520 HEY PAY . 11% ?"2 ¢l 01 08.2019 31, 29, 201ﬁ . ;
;‘tn!imch Cude ;2;484 . RGRILLUU{\[ UH;&ES&ITY FtsMBHnR HARIE BANK LINITED QGRINUIIRE UHIUERSIH PE:HHHRFESHGHQR _ fAocat. #oT 14977100007003 i n e
204719461 SHAZIA CUL EHIC: 1730134134720 - be.x) SEVIGR TEACHER (£8289471) Crade: 17 #TM: .  Buckla Hs.: Ca.ettedlﬂon-h.e‘teﬂ: [ -
- PAYRNERTS® ﬁnﬂUNI PEDUCTIBHS : }ﬁ nauUNT LOAH/FUHD - - PRIHCIPQL " REPAID BALANCE .
(0682 Dasic Fay o 48,7728.080 3017 GPF Suhscng icn - Rs 270. 05 - GPFE: : . 249 855 06 . *
101 House Rent Allowance _ $,650.06 3501 Oemeveleot Fund '800. 10~ . ) THCORE 7AX 9,765.12  -1,628.00 8,137.
1550 Speciai Allepacce - 2,118.00 4004 R. BencFits & Dealh € . 2,13¢. 00 . L - L
1347 Hedical Alldm 154 (1 - 1,985.00 3509 Incone Tax : 814 80-" : . o - - . : -
1545 Healtd Professinaal . 48,776, U4 : Co - : . . .
2148 152 Adhoc Relief Al 3,100.903 '
K ’ -
’
' )



PESHAWAR HIGH COURT, PESHAWAR.

- FORM ‘A’ '
FORM OF ORDER SHEET
Date of Order ORDER OR PROCEEDINGS VVITH SIGNATURE OF : ‘
or Proceedings JUDGE/JUDGES :
== . . — : |

19.09.2018 | W.P No.4301-P/2018 with Interim Relief.

Present:  Mr. Muhammad Khursheed Khan, Advocatc
% counsel for the petitioners.

Mr Moeen-ud-Din Hamayun, AAG for the
respondents. ‘

*Hk -

Despite direction of this Court dated 11.09.2018,

the Advocat‘e General dfﬁce failed to check the jrelevant

quarter i.e. respondent No.2 and apprrse the Court about the
consequences of the: 1mpugned letter dated 03.06. 2018
Today, the learned counsel for the petrtroners produced ;
another letter dated 14 09.2018, whereby the Dlrector Social [
Welfare & Specral Education Department desprtc repcated

l
reqursrte admlssrbrhty of health professronal allowance from

|

remmders of Accounts Officer has failed to provrde the i . i
|

’ Fmance Department and release of budget through SAP |

\ system under object head of health allowance is still awaited.

The lethargrc and disobedient attrtude of the concerned officer

has exposed him liable to be dealt with under the contempt of

Court laws, however taking lenient view, the Secretary

CV\?,A Fmance Khyber Pakhtunkhwa, Peshawar is directed to

‘ personally appear before the Court and explam his position.

; ) o .
l ' f *B' E‘A SR R
! . B [N e I




- -
{ o
Yo - |
To come up for hearing on 04.10.2018. -
Interim Relief.
, Notice for the date fixed. In the meanwhile,

Prof_eésional health allowance shall not be déducted from the
petitioners.

|
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e Ty ".O VERNMENT OF KIVEE 5P AR TN A
‘\.lt'." ;(
N t: - o
RO & WONEN EMIPOWERMENT DEPARTVENT
SN Sl .

UIVHVI/\ RY FOR l“"'OVI\'L AL CABINET

7 12/—\ AT, USHIR, .%'"’.i/\l VWIELF /\Rl:'{, SRPECIAL l_‘) FCATIO!
: .
|
i

Subject-  DRAWL O F HEA. TH ,*.\1;1_om.1,m\1c:r BY THE EMPLOYEES OF
SPECIAL EDUCATION - } v

l r\r—-vr

WIP.N0.430/2018 NAZEER SHAH. \/b GO r“rar\n,f:FNT CE KHYBER
PAKHTUNKHWA

| . .
1 . : s [

Before the <16 constitutional amendment the :em:p?loyees pf-

Directorate General of Special ‘EdL}cafion, lslamabéd were allowed .and since.
01.04.2011, :an: the 18™ amaendment 'lhe\/ WEere Working t,il"s(."!@l'; the- Socralnry,
Social \/\Jelfmmii Department, Khvhor Pakihtunkhwa, Tl thedr c*:hﬁ\w‘:.\iq;;chz'\, arel vhoen

01.01.2012 the petitioner . were receving . Healln Profescional Sdlowanicn vide

FFinance Divisian (Regulation Wing), Islamabad Naotification (Annex-l),
n b . by Eaderal o IR
ﬂﬂls allowance was st ”oovd oy | eaeral government anl accordingly

~1he petitioners leOC a service aomﬂi in cho'c. Service T ribunal,- l).m el e

on 18 edcral Sc:wce Fnbum! decided in 'fav_our ol the pc%'.i(,!ctn‘uz‘riﬁ:
(/\nnex H) j o L ey
3, - The I-cdelal Govemn ent'then challenged the judgmorii /' doalnlon of -

Hm Federal Sorv:cc I'nbunal in the Suplcm. Courl of Pakistan bul llw up( X enourl

also decided i in favour ofthe pe ners (Annex- II)

4 After shxfmJ the services from l—odcral Gover Pmcm‘ to Provineial
C)ovemment of Khyber Pc. hitu hwa, the emp! oyees of Speucal _oucatlon were

’nce provisionally on 13.06. 2018, the /-\ccoun ant. Omce_r

receiving the sa ud aHowa

(PR-04) ofﬂco of -the /—\ccou nt General, r\hvbcr Pamunkw‘a has written a
l Pt o
“letter to Deputy Commlssmno, Peshawar with a- copy to Dlmch Soc*al \/\/elfafc
| v
and ScczoLary Fmanco Dcp..mn“nt Tat budget for the Hcal H /x.towwm was

been allocated but the same hias not been uploaded to- the SAPC Compuler S Syslem

lill date. /\ccountant_ofrcllzé. r (PR-04) further claufm that the Accowl lant Lmnum!

Ollice has released the rgayment \Health Allowance) o these omp! Jyoc g 4’111 Iher
laruest of Social Welhm: Depa.mcnt in"compliance of the judg mor_ln,l ol Supruime
Gaurt of Pakistan dated . 01.2018, provisionzlly ang subject to itsfm(:t"x'nl::asil)HH‘;/

x
i

i
b
)

|

l

!

t

/.



GOVERNMENT OF WHYBEF’ P AKHT U\w<mv\m
ZAKAT, USHR, cnCIAL WELFARE, SPECIAL EDUCATION
' .& \NOM:\ = x\ﬂDO\f\f_Q'\ﬂ::\ll Ds:PAn“Is" =NT

. %he

SU.'\RVIC\RY EOR PDO\/lx\V‘l/\l C‘Au \‘ T

Gubject- DRAWL | ‘o £ HEALTH ALLG OWANGE eﬁi_.j'_x-_-n?—: EMpLOYEES DE.

“SPECIAL EDUCA]ION. b

A7EER SHAH VS PO\/:RI\‘W’M\‘\ OF. m{g‘g,j\

-WP.No.A;SO/ZOlS N
CPAKHTUNKHWA
. 1. o )

i
l
|
|

from Finance Depa!rtmentzi Kh%ae: Pa khtUﬂKhV\/d and that in. case thf— released

- pudget 1s not been uploaded io the SAP System, the pa\/n‘@nt o» lleahh

/\HOdeCc will be stopped (Aﬂn\./\ VY. 1
. !

|
A

5 Accordmgly the employees of Spec1al Educatlon ﬁllwd a wyrit petmon

under article-199 of the‘ constitution Of Pakistan, -1973 and lcqposul for

suapension of the above ' mentioned  letter of Accountant Oom)m\ K\\ybrr "

Paldnunkhwa and for contmuat on of Health ‘Allowance. On 19 ()ﬂ PO h\ "N

artor sheet 1ssucd by thod \onm able Courtiin {he subject wiil pculluh dm-mn.frl

k\hm. od the Socrct’uy Flnancc DL partment, Khyber Pakhtunkhwal \o |)(l \(:ln\\\y

nppnm hefore they C‘()LIIUOI‘\ 0d. \() 5018, In compliance wilh the m\ul L)lLlUl e

|

Secrelary, Fmance Depaltmcm eared before the court on 04.10. 'Jmu dnd H\c-?

‘honorable court dlroctc‘d thc mmnhxy Finanee Do partmaerl il ”ml« wuional

Healln Allowance shall not be deducted from the petitioners (;Anne/\7\;/)._ o
.o : i

6. : Finally, in comp.lancc Wlth the ﬁrdei‘sof Honomble Pcshawm lhqh o
Court Peshawar the Secretary Finance Depadment requested v}de his omco', ";.f']

,lettcr No. SO(th)/FD/S\ 2521/20\3 daLed 01.10.2018 advising th‘s departmc\nt'

(0 move a summary bequ ithe Administrative Dcpdumcnt after tho»ough 'mﬂlysls

- forthe apoxoval to Chxef mnsLOs Khyber Pakmun\\hv\/a (Annc -V!)

1
'

i

7. ~ Pursuance to the ordor of Pcslmwaa iHigh Court Pcsmwm datcd
04.10.2018, the Chief M\mstel Khyber Pa}\hLunK‘wwa is roducstcd 10 allow the
‘Hcallh ‘Allowance 1o lhc pcm\ono' and n‘n-plcmcnl the oudm of the Honornhlo

courl, R



o it s s oyt s M > Ve T

“Subject:-

8.

Wul[nrc* responded and plovm

Khyher

Provincial Cabinet fo: appropriz

} A
e
1 T \“; .
o 1GOVER NMENT OF KHYBER P/\‘(H'l UNKHWA L
ZA ‘m USHITj I SOCIAL WELFARE, SPECIAL EDLJC/\HON.
B 8WQOMEN Et\/nPOWEhMLNI DL:PARFMLNI
.-._' N |” . 5
L e
éUMNARM?FOR DROVINC!AL CAB!\IET . :'.;
liL oo w .
o ‘

DRAWL O F HEALTH AL LOWANCE BY THE E“\APLOYE‘:S OF'{-;{;
SPECIAL EDUCATION R

o i| ] ' . - 's;:' o

1 . -
WE,. NO‘4'3012018' NA/F [ SH/\H VS GOVFPNMI—\IT O“ l(l {YL“F'I\.
PAKHTUNKHWA: - o !

L It ' : ' '
On the observauons of Finance Department the cdepartmen] of Enninl

Ies the requisite ‘information. The Financa Liopi o

l!.ll\lmml\hw:,!l propoveld thul the subject Gase Ay ba o placed {u-nlc)m e

|
.‘n_ orders with rcgand to the approval ol he praputoud

wllowunee jn liaht of m)tul Dec :u'gun mm.n\ Hh the fssue of over-pay monl and c\lhm nlhml

matlers (Annex-Vil). | ;

8.

i l
P : . C
‘s
The Chlef Minister; Khyber Pakhtunkhwa in Para-20 of the summary has

alroncy accordaed .1;>p|ov‘1l lo pl ace e subject issue belore the mesting ol rovinoinl

10.

p(‘llllOﬂC‘l

[

Cablnet for "lpp ‘oval plu,noe !
: ‘ ‘ [
ls ; . i e A RN
The Provmcxal Cawmu s mcuesL o to aliow the "Health ‘Allcowance” (o the
and |mplomont the ordor of 14 Honarable Goure 77 T
/"\ ‘ T
e ]
‘/./" ! i
0 ! ' / //
. > 2
A Al o ey
. W72 D Qg o

- /”‘ g ‘,_V,~/
(MUF U’\l\fll\’l/\LJ IOREES 5 !*(n'"i/»‘-.:\i) -
Secretary to Government of Khyber PakHiunkhwa
Zakat, Ushr, Sceial »’\/nlfnrc, \,pu laf Edh 410 ition &

Women [“mpowormmt Dcomlmm



. GOVERNMENT OF

ESTABLISHMENT Al
~ { CABINET WING )
'No.SOC[E&AD)9-24 12019

KIYBER PAKHTUNKHWA "
D ADMN: DEPARTMENT

The Secretary to Goyt. of Khyber Pakntunkhiva

= -"‘nﬁteg Peshawar the 28 Octobet , 2019.

......

1

Zakat, Ushr, Social Wellare, Special Bducation & Women

Department.

SUBJECT:

DATED 22.10.2019.

Dear Sir,

meeting of Provincial Cabinet held

[ am directed fo forward herewith  the following dggisi_qﬁ of

|
_ the
weeting © ine: | on 22.10.2019 under the chazrmanshxpcf
Chiel Minster, Khyber Pakhtunkhwa for implementation. -

1

\ AGENDANEMNO.16 3
 DRAWL OF HEALTH ALLOWANCE

\' EDUCATION WP.NO.430/2018 NAZEER: SHAH VS GOVERNMENT OF KHYBER |

| PAKHTUNKHWA.

' \ Decisiop.of the Cabinel:

|

1

|

\; \mplementing Department:
¥ _ ,

q |

BY THE EMPLOYEES

p————

% The Cabinet approved Healtﬁ»#[lowénm 't'cs,ihe-dav;cw-‘ad'emzplrﬁf;yéfes’; of | .
\ gpecial ﬁduca"ﬁ'tien:1t‘is§§mti:ozns: attherate gfone runniﬁg%ba'skz;‘épayl ‘ -

7akat, Ushr, Social Welfare, Special Ed’ui:a*t"xé‘n‘;i'j,
Women Empowerment____———————

OF s%m&

i

l'.

3. 1 am. to réguest ihat 2
decision as :mqnired ynder Rule 25 [2)“
fules of Business, 1985 ‘may kindly b€

§ DATE EVEN. |
Copy 10

ENDST.NO,

an imﬁlememaﬁo 1n

fyrnished on 0P ‘priority
Cabinet Section, Admhﬁstraﬂ?@'n Department. .

%

RO B
\{ 11 x

report of the Cabinet

of the Khyber Pakhtunkhwa Government
basdis to the

SECTION OFFICER (CABINET)
. BINET)

1. PS to Secretary Administration Dap,mmem L o
9, PAto Additional Secretary {Cabinet) Administration Mp:.gr;tmgm.
3 —entd

PA to Depuly Secretary (Cabinet] Admimgtmﬁﬁm )i

4+



1@

GOVERNMENT OF WHYRER PAKHTUN KHWA g
‘ o ' PRSI RN 'l" R g W e ~\~ o . ' . o .
(o ANCE DEPARTMEN

[
].‘A‘», ?

ARG 11, ATION WiINGH

Dated Peshawar the - 25-11-2019 :

NOTYFICAT\ON ; i
N_o.FI')j;‘:O‘:)_R—H)SV-7IZO19. br pursuxmoe,of the Supreme Court of pakistan; Civil Appeal -
8 Others V/s Federal Government of

e

No.811/2016 t}t\ed “Muhammad AﬂqLIle—Ur-Rehman
Pakistan through Secretary Capital Administration ete,” the Government of Khyber -

pakhtunkhwa (Provincia\ Cabinet) has been p\eased to approve Health A\\o‘wanCe,at the;
rate of one running ,biasj'c pay fo the devo\ved employeés working '\n? the Special
Education Institutions from the date of their devoiution to provincial Govt of Khyber.
\ . . . |:I
: _ | b

Pakhtunkhwa.
The above said allowance will be admissible only to the Iemployees of

Special Educaﬂon Institutions of Khyber pakhtunkhwa devo\ved.under 18“‘@ Const'\tut'\ona\

/\men(:\n“)em. ‘

Secretary 0 Govt of Khyber PlakM'unkhwa
Finance Depaitment ’ .
Endst: No. & Daté‘ Even.

Copy is forwarded for 'mformation‘and necessary action to the:~

o
.
I

1‘400L\ntant'Gehera\, KhyberPakhtunkhwa, peshawarl. ~ - |

o principal Secretary
5. Principal gecretary 10 Governor,
4 Secretary 10 gocial Welfare, Special Educatio

5. Directof, eMiy, Finance Department, Khyber pakhtunkhwa.

. PS {o Minister Finance. Khyber pakhtunkhwa.
7. PS10 Secretary, Financ
g. .PSto Special Secretary,

g. PAto Additional Secretary (Regu\a‘t‘.on), Finance Department.

410. Master File.

'

to Chief Minister, Khyber pakhtunkhwa. l ' ' |

Khyber.Pakhtunkhwa., . |
ial. ion & Women Empowerment Deptl.
. ” 'v{

~ SECTIO OFF_\:CER (SR-H)_E.;;@- .




To,

The Chief Secretary, :
Khyber Pakhtunkhwa, Peshawar.

Subject: DEPARTMENTAL APPEAL FOR : GRANTING/ALLOWING HEALTH

ALLOWANCE TO THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVLIENMLN T OF KHYBER
PAKHT UNKHWA i.e. JANUARY, 2012

Resnected Slr,

With due respect it is stated that I am the employee of Special Education
Department and is serving as Supérvisor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction.of my superiors. That the

" Provincial Government approved Health Allowance at the rate of one running basic pay

to these devolved employees working in the Special Education Institutions from the date
of their devolution to the Provincial Government. That the employees of Special
Education Institution under the Federal Government were 1eceiving Health Allowance
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tr ibunal, Islamabad and the same-
have been allowed in favor of the employees vide Judgments dated 05.10.2015.
11.01.2016 and 18.07.2017 and the employees of Special Education Institutions declarec
entitle for receiving of the health allowance. That the ‘respondent Department feeling
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No. '
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attiq Ur Rehman & others) before the Hon’ble .
Supreme Court of Pakistan and the same has beeri dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Spzcial  Education
Institutions for receiving of health allowance. That it is pertinerif, to mention that the
Government of Khyber Pakhtunkhwé Finance Department issued Notification dated
25.11.2019 in implementation of the judgment'passedzby the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Province. That in light of the judgment of Supleme Cowt and
Notification dated 25.11.2019 the applicant tlme and again requested the zuthority: -
concerned for the grant of Health Allowance in hght of the Principle of Consistency but
no-reply has been received from the quarter concerned. That the apphcant feeling
aggrieved from the inaction of the authorlty concerned by not allowing/ granting. Health '
Allowance similarly to the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self for the grant of Health Allowance. -

It is therefore, most humbly prayed'that on’ acceptance of this Departmental
appeal the concerned authority may very kindly be directed to grant/allow hzalth
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Depal“tment from the date of dcvolut1on to the Provincial
Government of Khyber Pakhtunkhwa. '

'Dated: 12.01.2022. | TTE& | ﬂ @

L | o , You’re (:\B(%ntly
W

Ali Ahmad, Chowiidar (BPS-04),
Govt: Institute fo* the Blind, Swat -



! VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Ali Ahmad , , (PLAINTIFF)
(PETITIONER)
VERSUS

' (RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Ali Ahmad
Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advecate Counsel on
my/our cost. [/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or depos1ted on my/our account in the
above noted matter. PN

Dated.  / /2022

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



