A 3?10.‘2022 ' Counsel for the appellant present. - Mr.

¥
W
R

Muhammad ~Adeel Butt, Additional ~Advocate

General for respondents present.

File to come up alongwith connected Service
Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B:

(Farei« Paul)

Member (E)

10.11.2022 . Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superintendent for respondents present

File to come up alongwith connected Service Appeal No.
h@*‘w 645/2022 titled “Fazle Elahi Vs. Special Education Department” on

W@@ 09.12.2022.

(Mian Muhammad)
Member (E)



13”1 June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.
(Kalim Arshad Kg)

Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 betfore S.B.

(Kalim Arshad Khan)
Chairman

-

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondénts for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B. )

(Mian Muhammad)
Member (E)



S e

Form-A

FORM OF ORDER SHEET

Courtof

Caen No

hate of order
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24 -S>

25.05.2022

J?2022

~Otder ar other praceedings with apnature of pdpe

The appeal preseoted taday by Mre, Mir Zaman Sali Advocate may

" he entersd in the Instaution Regster and put up ta the Waorthy Charman for

© proper order please.

|
!
i

p
LEGISTRAR .

This case is entrusted to Single Bench at Peshawar for prehmioary

hearing to be put there on :_?_,5:_57_7_2.N0ticcs be issued to appellant

and his counsc! for the date fixed.

AIATRMAN

Learned counsel for the appellant present and
requested for adjournment to further prepare . the brief.
Adjourned. To come up for preliminary hearing on
10.06.2022 before S.B.

by

(Mian Muhammad)
Member (E)
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' ’ Whether Counsel / Appellant / Respondem / Deponent have si gned the | Ve
) requisite documents? | . '
3. Whether Appéal is within time? - - : v
4. | Whether the enactment under.which the appea] is ﬁled mentioned? vl
5. -| Whether the enactment under which the appeal is ﬁled is correct? v~
6. . | Whether affidavit is appended? : : v
7. Whether affidavit is duly attested by competent oath commlssmner/ e
A 8. | Whether appeal/annexures are properly paged? - v
i ' 9 ‘Whether certificate 1egardmg filing' any ea1he1 appeal on thP e
’ ' subject, furnished? ‘ 5
10. | Whether annexures are leglble? v
1. _ | Whether annexures are attested? o v |
12, Whether copies of annexures are readable/clear? v
13. | Whether copy of appeal is delivered to A.G/D.A.G? v
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_ | signed by petitioner/appellant/respondeénts?- ' .
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25. Rule 11, notice along with copy of appeal and annexures has been sent
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€.  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
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nA / : Office: Room No. 6-E, 5" Floor,
' Rahim Medical Centre, Hashtnagri,

Peshawar. .
Cell: 0333-9991564




£
“~. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khybor Paldatukhwa

Servies Tribuna)
APPEAL NO.%/ZOZZ 224
biisry No.

Mr. Khair Muhammad, Chowkidar (BPS-04), Dated L2 / S Z 2222
Govt: School for Hearing Impaired Children, Munda Dir Lower.
APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT _OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF_DEVOLUTION _TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
iledto-A2Prp ARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
rSTATUTORY PERIOD OF NINETY DAYS.

That on acceptance of this appeal the respondents may Kkindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Chowkidar
(BPS-04) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANIEXUTC e e eeeereesnssnssessessssnsssesssssantsososesssassssessssssasssssssssnnsce A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the

- professionals of Health Department. That it is pertinent to mention that

subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA: before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as anNEXUre...cceeverieeieroreierirenerernrenen C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached as anNeXure....c.ooevviieeiiiiiiiiiiiieeiiiiieriiiieesccinnenenn E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.430/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions to the respondents, Health Allowance shall not be deducted
from the petitioners. Copy of the order of Peshawar High Court is
attached as aNNEXUIC....iveiuinreieiriniieiiieeieineietieiatiecmesecnsssenees F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



!

for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special Education
Institutions on 28.10.2019. Copies of the summary alongwith decision of

the Cabinet are attached as annNeXure....ccoeveeeiieereiniennneennnn. G&H.

That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as anNEXUre...coeeeeeeineeineiinreinecennerernenaens I.

That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
AINNEXUIC e etessnaseeesaresssosssssascsssnnssssnssessnnssesssssscsssassenannsscnnes J.

10- That appellant feeling aggrieved and having no other remedy but to file

the instant service appeal on the following grounds amongst the others.

GROUNDS:

A-

B-

C-

D-

E-

That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department. '

That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide

- on the part of respondents.

F-

That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



e
;\gj‘ G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and

earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of

conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any
~other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant

may be accepted as prayed for.
APPE%

KHAIR MUHAMMAD
/
THROUGH:
MIR ZAMAN SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

/

M

DE ENT

LIST OF BOOKS:

1- CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS '
3-  ANY OTHER CASE LAW AS PER NEED
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T~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2022

KHAIR MUHAMMAD VS SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

7

Mﬁ{{ ZANMAN SAFI,
Advocate
High Court, Peshawar
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The Scerctury ('A.Ql')l) Calter perug .ml___llu‘ lu.mc' wind-nilTording il
opportugity nf lu..uuu_' 10 the .mllmnnd chuc'.cnlnuvcs ol the

‘pclmoncra.(now appellants) on - -l 03.2016 p.uw..r.l (hc arder dmul

21.03. 2016 and declared the " CA&DD's “lettef dated, 13.03 2016
-allowing Health I\"O\VJHLL to the DGSL Lll)])k))(bbq unl.\wl‘ul afgainst "
o lhc rules, \'oxd .xh inilio .md dirccted the AGX’R 10 recover llu. said

Allowancc from their salarics in casy, mslallmcnls

,|2

L

In llus backdrop. the nppcll'\ms ﬁll.d lhl. instant uppc'\h with
" the followmg pr’wcr' : L

“ll is, thcrcfon., most rcspcclfully prayed Lh'u the:
appellant being. cntitled o Health -Allowance being | .
covered under category of Health Personinel, the said | '\
“order “dated 21.03.2016- Ly respondent’ No.l  may
* therelore, be set aside and it be declared that the uction
of rc.,pux.dcnl Mol i .\l.hdr.nung the suid loveang’
and recovery thereof [rom the salaries of appellants,- ;t ‘
malafide; illegal, violative of principles: of locus | -
pocnitentiac, unfait, unjust, unrcasonable,. arbur'n‘y
Fanciful and capricious and that arc entitled to receive o
the: s, lrom the date it h.u. been. wuhdr'\wn amdf -
stopped lrom p.tymcnl : o S

-

3. The lcamud LOUl\SLl for the dppcllanl., azgucd tha “the

appcllanls bcmg lcdcml government Survanls undcn Atticle - 2407 of .
' Constxtuuon of the Islamic chubhc of Pakwmn, 1973 and covcxcd mdcr

Scctxon 2 (b) of Civil Scrvants Act, 1973 were- c.nmlv..d to all pn' and
~ allowanccs pn,m..nbc.d by l’s.d-..mi Government jor its unploycu. r \r(hcr..-'

stalcd that ﬁn.mcul dircelive contained in meatr)' oI' I'm.mcm. O.M.-i
' 'No 2(13)R~21"011 dated 06.02.2012 was’ unambxguous ancl <1cquj' -

sl\puhu.d ‘\dm(\sﬂnluy of Hc.xllh ‘Allowance. to .\H health pu’\on \cli iu'_

cmplovmcnl ol VFederal Govmum.nl in 3PS Scheie but cl.,:spntc e suid -

l o
notification of |lu Finance Division, the appellants were dc..puvo.,d uf lho

] l"\.‘\\-\'% .
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wﬁ m S, }(R)\ .wmn. (.(L wuh M P‘. .

'_"':nd bcnchh ln |

-'I‘I’O'l nl hn \usxmn the h..:rm.d wuns:.l (or the
atled 05.70. 201s; 11.01. "016
nl\ No ”"4(R)Cb/""015 867 (n

sy, 8y 1’51(1\)(.5/3013 & 3381

mm. relicfr The | nrncd counsel

. ‘ I
4 the- .n.spomlcnl l‘m ance Dwmon ps hlmme, ho( ek
and cold in lhc same brea, 88, 00 e one h.md it h.xd

! appcllams rcfcrr'*d 9 e amg lvmuu-. o' F§T d
15.0s, 2017 ; and- 14,1,

C STARycsragys liza
40*(1{)(‘.8/’016

v dwmcnrly argucd lh

..(Ho p.n\cd in Appu

to

.xdmulul the clmm of ' f
llu. .‘lp,a\.l 215 ja para

SRS G ey Ao, Coing
lslamahad Nngh Court, |

w1l l\.(u u‘l 'hs “\“ i ""l(-
slamabag wlulc on e olhu lanet
“the same. ulauu vide:

order o Hed 2! 03, "‘016 lIc. ‘ol
once sranted ang acte

s they du.luu.d .

tide that the bcnd'(
a vested right whicl, couly not be ;-

in violation of puncxplc ut' natural jn'a'(iu. The

L B
.lppu“.lul lastly’ argued (hay mpugne orders werg :

m[v no \.uu.mv of lnw
\uluy .unuuuu.d ta

d upon h.nd ereated
- Witlidraw, 'mh(cmllv

lcamcd comm.l for - (hg

void ab UllllO 'cm.lm N0y uulucc and haw

]
Wilhidrawy) / \u)pp.q'(. ol

ishinggy whiich u.)llld not
be .twardccl without adopling, (fe due pr m.cs\

ol law.; pmvulul under the
(;uvumm.nl Serv; mls (1 Hu.'v

ey’ uml Ul'.upllm.) l\ulu 1973
4. - The nppcal\ were lcsnlul b

lh:u the said :xllowame u.n Lo

I
Y the rc':pondc_mt; l( was state cd

l“ ! N
.ulnns;.nhlu to the appellants a5 thcy did ng : Co
- fal pntlr'r the 'lc.xm Hon of llul.h

1
pet sonml because ln..-.uh per:

a person whe. hcld a post in .mv

m*tuulc. or orgnmzalion 'dclivc'n'ng scrvicc.:
“in the health scctor and mcludcd in Sclxédgilc-l It was I'urll.c.r subnuucd tha
the Hcallh Allowancc was

allowed provx..xomuv

to the appellanty by the o _ o
AGPR on the basns of C/\DD Division's letter dated gg. 08 2012 buy o
.subscqucnlly that ansxon ':uu a rc!'crcncc to the Finance vamon (o scck IR

its oncurrcncc for admmsxbnlll} of Hmllh Allowancc which u,gxc(tcd the| . 0
same on J4) 03 2013 on.the grouv

d (hal (hc.y were mvolvcd in
~of cducauon, trmmng-:md reh

the procc% el
nlnlu.umn of disabigg. n.haldxcn and- pc .

Nons
with disabilitieg nnd huuu. unuld ol be detlareq as health e “rsonnel (o

The CADD on° 13.03.2013 inits| ‘ 1
T+ COMmunicuion (g AGPR cony cu.d snm.uon ol the Hm‘(h'/\l!o\vnncc o ‘:
DGsE cmployccs \\xthnu( i |

| i

i

1

becnme entitled for the said .llluwuncc.

)..c.xrrcucc. ro(‘ e Finanee Divisi‘r.n::u'r.c'» the |

AGPR  made ‘provmmml yiment® :.o the appellangs; Mnch was

g subscqucnl‘ly ciiscohlinuc;l .mu' verification ol umllcnmnl in ordt.r o

Prevent the misyge of khn 1'ln\xan\.c by non-cntitled pcx'sonm.l It was -----
subm,iu.éd by respondent No.2 lh.nl health :1'lI0\\':mcc; was gr.xnu.d wx(h llu.

!
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563 (‘)_573(1{)'CSI20'IG'. ele; willy M, I"a

' !scu_m.ce. 1°.G. Poh'uluuc

g arried oul. by a. mu.(l-‘)rofcs.\';ioh

chulatxons ng of the Finance Djv

Federal Govcmmcnl from any Pro

The appcllants arc ncxlhcr deput
, authomy nor have been” cngagcd

- They arc also’ not being paid. from cunlmu.ncu.s. On llu. contr

Bandl T2 Y

.xpprm’.xl of the fime MllllbICl

lhru. lLdLml Gu\'cmmcut Hmpllals i.c. Pakistan Institule’ or Medicut

Hu. Ducctor.uc. (u.m,rnl 0l Special - Eduutmn & Sociat Wcl[‘.uc

l)cing an
uhu,.ltmn:xl Dbody, - dc.alt withy

al’ tc:'x.m' inél_txéﬁng ‘lcny:hcm e ol‘cssmnnl*:
sletors, minjsier ial and supportive. /
{all" within (hc ambit of heaqy org

‘health pr.rsouncl e get the gaig

do&.lor\ ddnmu- .mull.uy stalt diy nu(

amzalwn and could not be dccl

-l“U\anULL The u.\pmuh.n( Nu.3 i
AGPR in its Parawisc com

menats submxucd that the identical c‘xscs lxtlcd Dr.
Farkh F. I_odhx.

ot vs Sccrctary Finanee were: stil] pcndm;:, bt.forc Ulc

“Hon'ble Suprcmc Court o('Pakxsnn - - - ' o
S.V. ' Wc lu.md thc lcamcd counsci for the partxbs and pcruscd the:
- record, s
6. Hu. lu..mh .nlluw.mcu t.qu.nl to onc basic pny of"rumiixig.sul:\ll‘y' o

was granted (o the health pu";nnm.l in the cmployment of
Govunmcnl. in 1S 'ss.lu.nu. w

admxssxblc {0 non-cli:

Federal
ith L“U..l lmm 01.01 2012 I way nuuk.

'ncal Cadres, In rc.ply (o a4 query nu.u.d by AGPR vide
!cucr No.TM/1 8- 64’CMIP/IU’.SIZOH 121186

172 dalcd 27 03.2012 fumished dg[’mhon o('thc health personricl by Stating

that *healty personnel® meang o persons . ho held a pogt i
organization delivering - services

in - llu. health sector and mcludud in
Schedule-l, byt dig nol include | I

rerson who was on dt,pumuon to the
vince or oncr authority and wlm was. on
contract or on work charged basis or who Was paid from ¢ contmgcncxcs
atxomsls (rom any Province or other
on contract . .0r on work: chargud bns:s.

ary, (hcy are
civil M.rv.uu; under :u.x.lwn 2 (b) ol the vaul bcw.mls Act 1973 und tig
dclivc'ring scﬁiccs to the disabled children 7 persons, -
appellants compriscd of Academic and Administrative

“The bcncﬁcmncv /

Cadres. Accor (lmg

to the dcﬁmuon lurnished bv the r'mancc vanswn vide lhur u.0, dated -

27. 03 20[2 lhc appcll.mts arc Lnllllcd lo health allowange, 1y, - p.xr.n -6 & 7
undcr Facts of parawx:.c (.ommcm:. ﬁlcd bclorc the Hon'blc, Islamabad I zgh

o
‘ “Gue l‘-‘u s" ‘ 'I"

' -n‘":‘- “ea

0 ! v, N
' - . . . ¢
1 I,:';gzi:l. ' ) .

PR

lluough i 5umm"uy s;ncnlxcally movc.d for

and N.mon.ll Inwtulc of Rch.xbthuon Mcdxcinc.

the - pxuccsb of cducation,’ Lrammg and

r;hab:hx.xuon of dx...xbls.d cluldrcn and per: sony’ with dmabnlzuu; wmch Wil

arcd-ay

dated 12, 03.2012, thc_,_, :
sion vide U, D, No r .2(13)1{-2/2012;"" '

any institate or




D et e,

#// R _ G s_osxosn(a)(':snom cte. witly Mg,
R _ Court lslam.lbnd on hch.ﬂl ol'

.Si;i;rulnry Fi unuu: Dlvxswn in Wnl P
R No 4007.'2014 it w

'as calc"urmll} admllud th

_ C.'\DD agnm <u.snuuul NIS./BOs. -cont
. as HPA *for DGSE for fin
— Vcndor«. lhc N!S 7 BOs -ang fuxu.full)' (l(.dllcl(.d
mxlhon of HPA lcavxm Rs.?
:\ppcllnm..) Le, 24 cmplovu.-.
under the criteria - of cnti
, undcrslandmg D O lcltu'

ctition,
alin April, 2014 Mxm atry-of
:\mmg a |7l‘0Vl\lOl'l ol Rs.100 million

anu.tl yc...u 2014« 13 hnwwu' DEA refused o

an amount of Rg.92:449.
.458 mxlhon f'or thc, pcutxom.m (now
who bclonbcd 10 medical profcssxon and came - |
Uement of HPA, as per DI'A (L.ADD)
dated  09.05: 2014 Wwas  issucd by I‘As,
ppagc of HPA to non-catitled cmployccs and
Tt Was duty of AGPR lo t

ake action. ‘on lhc said -
_cnmlcmcn( It w

as prayed that the pcuuon w
. CADD & DC’SL. therefore, the Fing

of rcspoﬂdcnl\. Now 1he lm

letter ‘and decide
as an -Idll'llnl\(l'-lllVL ISSUC Wllh

anee Dwmon be excluded: ﬁom the list

ance Duvmnn has came - up with thﬂcrcnl
standd, 1t is non :_tllu\vcd {o ,|ppml).llc and reprobate. - No - Jogical u.ply hiis
been submined by

the u.s,)onduus for dqwrxvxxu_, the appellants of lhcxr,

arge nimber ufuuplny&.cs of llu. F cdu.ll (.uow:
similarly pléccd. arc gclung, the said advant

legitimate rights, A | rument,-

agc Why. then, lhc appellants
be ck.prxvcd is not clear from what h.u, be

e wuucn in the comnu.ms before
_ the Hon'ble lslnmnbnd llu_,h (..ouu

lalanmbad and lhc lcdc..ral Scrvtcc

atory trcalmcnt oftcndmg Articlc 4 &
25 of the Constitution of Icl.muc chubhc ofl’akxslan 1973 Further, the -

: nppt.llams ‘have, been dirccted by ‘respondent No.l to rcrund the paid
amount whnch is against the principlc of locus pocnucnlmc bccausc (hc. o
llon blc Suprcmc Court. ol Pnkxslnn lms consxslcntly held that tlic brnv..ﬁl

_ oncc granted and acted upon created a vested: nght wluch could not be
(C
thhdrawn umlalcrallv, in \'xolauon of n

. Trlbunal "This scems lo be dxscnmm

Sl

# ~oe Wassy
e H

atural jusiice. It.is an csnbhshcd _ e

law that bcncl‘ls rcccwcd by a civil scrvan(

cvc.n under t.rxoncou:, order

passcd by lhc compclcnt ‘uxlhoruly wuhoul any (ault oir the p.lrL ol civil’

servant cmxld nol be recovered - cvcn

il the benelieia order’ was
suh%qucn(ly withdrawn op u.ulﬁc.(( We

¢ are ruxu(u.d o take this vu.,w in. . R

~the h"ht ot'll\CJudc'xx1cnt of Hon'ble Suprcmc Ceurt of Pn.\xsl.m reported in | “‘;1 . ’ '

PLD ‘1992 sC 207, chcc. to this’ c\tcm lhc xmpug,ncd orders are not- : \‘ ! : ‘

legally sus(::mnblc. and liablc to be sct dbld(.. . . - : :.;, : l: _ : ‘
. We wauld like to make an cmph:\s.son the jt_xdg'mcms‘o'[ the I ‘ ] :
rnblmal in Appcals No *24(R)csnma and 381 to 405(R)Cs/2016 .dallcd“. ‘ ]
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-respondents appeirs 1o be incongistent in the light ol the

Cwranted o the appellams .~.mu.' 2012

. \.omph.mu. with the uupug,ucd arders

-.;. vl _L:".-"’..'—".'A"‘“"‘.- I Y S
TR W STIIOUSLLUTG, aie. with RLPs,
US.10.2015 and 14.12.2010

wheretn the uonuov\..\\ relating to ll«.allh

Allowianee has already been x\.solvcd When confxmm.d with the said lacl

the rcspond\.m\ have failed 10 dcm the fact. As such, the .xcnon ul the

alor Lll‘lu‘lllOll(.d

judgments on account of A icle 23 of the Constitution which guaraniees -

cqual rights and cqual protec tion of law for cvery. citizen,
umfommy

’I 0 cnsure

tule of x.onusu.m.y mual be applicd while consxdunng the casc

i the l|\|b\”unl .

Ninee tne Ilnu bl

Apes Covt vide it unlrun‘nl i the
casc reported as 1996 bCMR 1185 has already held that »

povernance Juentandy

rule o( soad

other civil servants also, \\lm m.:y not be p.ulu,b 1o the hubmmn mslwd ofl

compelling them to approach the 'lnbpn.xl or any other legal forum. Hcpct.

hat the b\.nuﬁus vl the :..ml decision be \..\u.ndt_gl to -

the claim of the appcllants is rcquxrcd to bc dccxdcd on the same analogy / v

prmcnplc as framed in the cascs of Dr.
Tribunal vndc its judgment dated 05 10.2015, 11 01 2016 Aand 14, 12 2015

S. l‘orcgomg in vicw 'md lollowmg thc rule of ¢ consxstcncy, thc
impugned orders dited "l 03,2016 wnd 25,03, 2010 are sct .mdc ),vuh

direction to the r«.spondcms o LOlllmUL the Health Allowancc .xlrc..udy

2, .uul W relund il deduction made in

s within o periad of one month o

the date the \\lp\ ul this J\I\l)'lll\.‘lll soreveivaad in their office. Nince the main

.lppv..ll: hatve { been aceepled, ivisc. Petitions ure alzo ;lcccptcd

TIFED TitE RoRy

Foadonal Sovesirg Y] Tr bunal
’/.f-\\__:\ lhl.'ll.\u.DaLI

F arrukh Fiaz Lodln and others by the -

v. Judginent .mply all the titled .mp-...\l\ mutatis mutandis.

10. l here shall bc no ordcr as to cos(s. )

11. Pamcs shall bc informed- accordmgly - o !

_ 1.9//\ ' - P L e

| o . MEGRJER\ = MEMBER

ISLAMABAD , o ' .

18.07.2017 . IR | ‘
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8.  Forgoing in view and foll‘owing the rule of ‘consistency, thd irnpugned orders
dated 21.03.2016 and 25.03.2016 are set aside with direction 'to ‘the
respondents to continue the Health Allowance . already granted to the
appellants since 2012, and to refund all deduction made in comphance with
the impugned orders w1th1n a period of one month from the date of copy of
this judgment is recerved in their office, Since the mam appeal have be
accepted Misc. Petition are also accepted. - Ty ;1

9. I udgment to apply all the titled mutatis mutandls - _ l

10.  There shall be no order as to costs. B :

11. Parties shall be informed accordrngly.

: i '
ISLAMABAD

05.10.2015 and 14.12.2016 wherein the controversy relating to 'Health
Allowance has already been resolved. When confronted with the said fact,
the ‘respondents have failed to deny the fact. As. such, the action of the

respondents appears to be inconsistent in the light of the aforementioned.

judgments on account of Article 25 of the Constitution which’ guarantees
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistericy must be applied while considering the case of

the appellants. Since the Hon’ble Apex Court vide its judgment in the case .

reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said decision be exténded to

other civil servants also, who may not be parties to the lrt1gat1on instead of -

compelhng them to approach the tribunal of any other legal forum. Hence
the claim of the appellants is ‘required to be decided on the same
analogy/prmcrple as framed in the cases of Dr. Farrukh Faiz Lodhi and

others by the Tribunal vide its Judgment dated 05.10. 2015 ll 01. 2016 and

18.07.2017

. M/%‘ ‘ s



*? Muhammad Att1que ur Rehman o o ' C” :
ete. ~ (inC.A.811/2016)
: ' . o _ : !
-..Respondents(s) : . '
For the ‘Appellant(s) Mr. Sajid Ilyas Bhatti, DAG - _ B
fin all cases) Syed Rifagat Hussain Shah, AOR . C

Ms. Saadia Kanwal, S.0 Fin. , " ’
* Mr.-Abid Hussain Channa, S.0 Fin. :
Mr. Sajid Javed, Asstt. Legal Fin. : |
Mr. Abdul Ra27aq, AAO MEG- ' ' b
Rawalp1nd1 ' ' :

g  For the Respondent(s) In—person‘ . a o

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC - |
inCA216/16] ' Ma.lik Itaat Hussain_ Awan, ASC . . - N

Amicus Curiae: Mr. Muhammad Makhdoom Ah
Khan Sr. ASC '
" Mr. Slkandar Bashir Mohmand ASC

B el ra 3 LT

Date of Hearing =~ .17012018

JUDGMENT' S .

1

et T et

UMAR ATA BANDIAL, J.— By leave of this Court . I

granted on 23.02.2016,' 01.4.2016 and 12.12.2017 in the . i i
several connected appeals_ before us, the appellant Federal

(Government challenges the Judgments dehvered on common ‘ | . l

questions of fact and law by the learned Federal Service Tr1bunal

AR T

on 05 10.2015, 11.01. 2016 and 18.07. 2017 The Judgments
1mpugned‘ in the connected appeals declare the respondent
employees of dlfferent 1nst1tut1ons functlomng under the
-D1rectorate General of Spec1al Educa‘don (“DGSE”) to be ent1tled
vto payment of Health Allowance granted by the Fedezal
Government v1de its Office Memoranda dated 04. 02 2012 and_ ' | ) .

06.2.2012. These Memoranda are 1ssued by The Finance: Division

(Regulations Wlng) Govemment of Pakls‘ran pursuan‘r to

approval grantecl by the Pr1me M1n1ster under the Rules of‘

YT

A

eI

Busmess 1973. It Would be useful to reproduce the two

T

R R




memoranda containing the tetms and conditions for the grant of

e ]

Y

Health Allowancelto eligible persons:

“Governmient of Pakistan
Finance Division
(Regulations Wing)

F.No.2(13)R-2/2011 . Islamabad, the 04t Feb, 2012 o , ‘
OFFICE MEMORANDUM R l
Subject: GRANT OF ADHOC ALLOWANCE EQUAL TO _ - o

ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME. -

The undersigned is directed to say that ‘the . . ‘ l
Ordinance No.VI of 2011 that sanctioned the Career Structure for : i
3 Health Personnel Scheme (CSHP) has lapsed on 26.12.2011.

Accordingly, CSHP is no longer in the field and all health personnel - o ' a

have consequently reverted to the BPS scheme. In order to ) s
compensate health personnel for the loss of benefits sought under

CSHP while preserving their status as Civil Servants, it Has been

decided by the Federal Government to grant adhoc allowance equal '

to one basic pay at the initial of the scale to the health personnel ' : _ i
in_the employment of Federal Government, in BPS schéme, with . !
effect from 1st-January, 2012. This will be. 1n addltlon to their '

. existing pay/ allowances in BPS Scheme.

2. This Division's OM No. 2(13)R -2/2011-698 dated 17t .
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

i8d/-- ' . ‘% '
|

(M. Munir Sadiq) : ,
. Deputy Secretary (R-1)” -, ) ;

“Government .of Pakistan o . ' {
" Finance Division '
(Regulations Wing)

F.No.2(13)R-2/2011-777 Islamabad, the 06 February,2012 - j
. i

OFFICE MEMORANDUM . i

Subject:  GRANT OF ADHOC ALLOWANCE.. FOUAL TO_ONE

BASIC PAY OF RUNNING, SALARY.TO 1dE HEALTH
PERSONNEL IN BPS SCHEME.

In continuation of Finance, Division’s = O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government. to._grant behefit of one basic¢, pay. of runnin
salary as Health Allowance to the Lhealth personnel in ‘the
employment of Federal Government, in BPS scheme, with effect
from 1st January, 2012. This will be in addition to their existing
allowances in BPS Scheme. Also grant of stipend amounting to
Rs.50,000 per month to the postgraduate residents and Rs.24,000
per month for House Officers respectively w.e.f. 172011 will . ]
contmue _ ; i

e

Sd/-- .
. (Manzoor Ali Khan) -
" Sr. Joint Secretary (Regulations)”

{emphadsis supplied)

2. Learned Deputy Attorney Geneéral has contende,d'

‘that the Health Allowance ;grante'd by the',Federal Government is

~—

ava1lab1e to health’ personnel in the employment of the Federal

/ Government in the BPS scheme at three hospltal established in
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; ~ I;lamabad, namely, ngiétén insﬁitute"of Mediéal- Sc':ieﬁces.. ' #

. {;: : (“PIMS”),‘ Fedeféi Gévemment Polyclinic t“FGP”) ‘and NeLtionai ,j i
Institution of Rehabilifcatiqn Medi:ciheis (“NIRM"’).,"Ifhe employees . |
at these hospitais do not have.‘a career structur.ev»in' place after | '

' the Career Structure for Health Péfsonnel Scheéme Ofdin_ancg ' (

2011 (“Ordinance”) 1ap'sed on 26.1.2011. The Health 'Allo.wancejl o

was acéordingly‘ grante.d'by,the Federal Government as a form of |
compensation. It is'. clear from the two miernoranda daté.d - - , ‘

04.2.2012 and 06.2.2012 reﬁroduced .ébove thét theA Iiealth , o . ; *}1
Allowance is granted to “héalth - personnel”. ~'que\fef, the : }
composition of £he category of employées that are eligiblle for the ; 1’
benefit has ﬁot been provided therein. The fés.pondents who are .

- t
several hundred in number are uﬁrepresented by coﬁnse}. In l% '
view of the fact that a large number of employees are éffec;ted by P |
the instant _gontrbvérsy, the Court has soughtlassistar'ice from
Mr. MuhammadMakhdqom. Ali Khan, Sr. ASC and Mr. Sil‘candar:_ | _ | , '
Bashir Mohmand, ASC’ as amicus curiae int thé. matter. -
Mr. Sikandar Bashir Mohmana, ASC made ablé submissions o ‘ ,
before the Court that highlighted impOrtan*& facts and

o . ‘ _ i ;

documents on record which simpliﬁed the -gontroversj ;

appreciably. - | 5 .ix
3. | It transpires that an Office Memoréndum_ dated : .

27 .03.2012 by the.Fi;nancé Division (Reguiations Wing). clarifies ‘ : E‘:

~that thg_t’errn “health Apersonnel”_use‘d in the-aboﬁe mentioned %

memoranda béars the meaning given to fhat' éxpression in IR 1

Section 2(b) c;f the Ordinance. This definition refers to the - :

contents of Schedule-I to the Ordinanpe which sﬁeciﬁes’ the ;i{'

/ service providers who qualify as' health }'Jersonnel. A perusal of . ‘ L;i
%\, Schedule-I shovxifs' ihat five ‘categofie»s of sérvice, providers are g i“

e e A e R




classified as health person_nel, namely: Doctors, Allied, Nurses,

g: "~ Paramedics and Support. 'l‘he services specified under tl'le‘;

categories of Paramedics  and Support include Teachers,

L N T M I A e e e

Audiovisual Operators, Technicians, Librarians, ete, f

e

BE s

4, ~ The administrative Ministry ~ for | the health

rmerrTT

1nst1mt10ns of the Federal Govemment at Islamabad is the:_

Ministry of Capital Admuustratmn and Development Division

e e

(“CA-D].)”)‘ It is an ‘admitted fact that vide order dated Cd
£ : ' : ‘ -

34

T RTINS

13.03.2013 the Ministry of CADD granted the Health Allowance

to the _employees of the DGSE and its allied special eduoation

’ centers/ institutions mcludmg Nat1onal Trust for the Dlsabled

(“NTD”) and the Natlonal Council for Rehablhtatlon of D1sabled

2 T T T

Persons (“NCRDP”). The - respondents' were thereby

R ey

acknowledged as beneficiaries of the said grant and Were pald

Pt

s o

the Health Allowance with effect from 01.1.2012 until

oy s e e e

27.10.2014, when the FinanceDivisloninforrried the Accoyntant . .
General Pakistan Revenue (“AGPR”) that only health personnel‘ ’ ) i

workmg in Federal Governrnent hospitals’ and clinics . were i

qualified to receive the Healtrr Allovvance. . The AGPR .
correspondmgly instructed the DGSE to stop payment of ‘the

said allowance to its employees as no budget allocation for the ,

said emolument had been made.in the ﬁnanc*ial year 2014-15 | _ ;
5. - The d1s<‘on’c1nuat1on of the1r Healtn Allowance was | f
taken to the Islamabad High Couzt by some of the respondents
Vide o1der dated 17.9.2015 the learned High Court referred the ~ .

dispute to the Secretary CADD for passing a speakmg order

thereon; and tlll then restrained recovery of past payments of : ' 4

/ the Health AlloWance from the affected employees of DGSE and

//M, allied centers. The Secretary CADD heard the parties and by
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order dated 2,1.3.20 16 .reje'c:ted the “ entltlement of the
~ respondents to recelve the said a].lowance The pr1nc1pal ground ':
of his decision is that employees 6f the DGSE were engaged in
the process of educatmn training and rehabﬂrtatlon of disabled | 2
children and therefore d1d not fall within ‘the amb1t of a health
organ1zat1on The respondents successfully challenged the said -

order before the learned Federal Service Tribunal which has,:'

BEEERY

s inter alia, by the impugned judgment dated 18.07.2017 declared

that the responderits are entitled to the grant of Ilealth

Allowance.

6. Learned Deputy Attorney General has contended

that after the lapse of the Ordinance that had provided a career . | i

structure for the doctors, nurses and paramedics working in
PIMS, FGP and NIRM, the Health Allowance was granted by the I

)
Federal Government as compensation to the. said health R
personnel. He =~ was, however,. unable to show any

contemporaneous direction issued by the Ministry of CADD or ' j s

. . . ‘ ’ . . ' ; ' . ltll
the Ministry of Finance that restricted the grant of the Health . ’ 3 !

Allowance ‘to the claimed employees of the ‘three nosp1ta1

specified by him. As already noted above, the deﬁmtlon of health

personnel - prov1ded in the Mmlstry of ' Fmance Office

Memorandum dated 27 3.2012 is w1de ‘in scope and therefore

unhelpful to his plea.

1

7. . We have exarnined the deﬁmtlon of “health

personnel” adopted by said memorandum dated 97 2012 from

Section 2(b) of the Ordmance Wthh is to the followmg effect:

“b) “health persdnnel" means a person who holds a post in any
institute or organization delivering services in the health 4
sector and included in Schedule-I, but does not include:

/}% / ] 1) a"person who is on deputation to the Federal

Government from any Province or other authority;
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ii) a person who is employed on contract, or on work

charged basis or who is pdid from contingencies.”

8. It is noted that the foregomg def1n1t10n of health

'personnel covers persons holding posts in any 1nst1tute or

orgamzatmn Who are dehve ring services in the health sector that

are 1ncluded in Schedule~1 to the Ordlnance Learned Deputyl

" Attorney General was unable to d1stmgu1sh the respondents"

who are employees of the DGSE and allied institutions/ centers,A

NCRDP and NTD, from ,the paramedic and 'support' staff
positions that qualify as health persorinel acc.ordi'ng to
Schedule-I to the Ordinance. It is not denied by the appellant

that education, training and rehabilitation of diSabled persons

are services provided in the health sector. These services fall

within the terms of Schedule-I to the Ordinance and therefore
the providers thereof qualify as health persounnel.
9. ' Accordingly, not only do the respondents fall within

the category of persons who are, in terms of Finance Division

Memoranda dated 06.2.2012 and 27.3.2012, eligible for grant of

the Health Allowance butltheir entitlement has in fact been*

admitted by both the M1n1stry of CADD and Mmlstry of Flnance
In this respect the aforement1oned letter dated 13. 3 2013 issued
by the Ministry of CADD is referred. Also the affldavit of the

Secretary Finance Government of Paklstan flled in the

' Islamabad High Court pursuant to that Courts order dated

20.3. 2015 passed in, ert Petition No 4007 of ’7014 spec1f1ca11y

_ records that the proposal approved by the Prime Minist‘er vide

Summary dated 25.1. 2012 did not restrict. adm1851b111ty of the

Health Allowance to the personnel of 1he three hosp1tals '

(identified by the learned DAG). For that reason the Financ'e
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Division Memoranda dated 04.2.2012 and 6.2.2012 made the
allowance avaulable to all health personnel emoployed by the

Federal Government in the BPS Scheme

10. - As a result, the said allc')wa_nce was paid to the

health personnel 'o‘f the DGSE and its allied institutions until

27.10.2014 when the Finance Division instmcted'theAGPR to™

Government hospitals and- clinics. This instruction represents.:

merely a change of opinion which is not occasioned by an

amendment in the terms of eligibility for the Health AlloWance'.

' Therefore as the Memora.nda dated 04.2.2012, 06 2 2012 and

27.3.2012 issued by the Fmance D1v1s1on Government of
Pakistan stlll hold the ﬁeld in their orlgmal terms, there is no
merit in the objection by the learned DAG to the ent1tlement of

the respondents to claim and receive the Health Allowance

11, .. Asa secondary and also tenuous argument, learned

Deputy Attorney General contended‘that the Health Allowance is

v

granted under executive - fiat Without any statutory b:'ickingv

therefore the same can be withdrawn by the Federal Government .

at any time. That is clearly a ﬂ,awed' contention. It is edmitted

that grant of the Health Allowance and the terms of eligibility to

receive the ,'Same were determined by the competent aUthority;
Ministry of Finance in accorddnce with Rulés of Busmess of the
Federal Government; Tne original terms_Of the said lawful grant
still .nold ‘the field. These were acted upon -etnd payrnentv of the
Health Allowance to the resbbndents hasf conferred a ,vested
right upon them. In such circumstances, the executive is barr‘edv

by the rule of locus’ poenitentiae from unilaterally rescinding and

retrieving the beneﬁt availed by its recipiente.

eference is made

_confine the grant of the allowance to employees of Federal-.;:

‘
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F . to Pakistan, threugh the Secretarv, Ministry of Finance vs :
-7 Muhammad Himayatullah Farukhi (PLD 1960 SC 407) and ]
The Engmeer -in-Chief Branch vs. Jalaluddm (PLD. 1992 SC
207). Therefore w1thout a change of the terms of eligibﬂity for .
the Health Allovvance even the prospecthre exclusmn of the
, respondents from receipt of the benefit shali constitute arbitrary
and unlawful action. |
- 12. In the c1rcumstances We do not find a_ny error or_. ,
defect in the 1mpugned Judgments of the learned Federal Serv1ce S _ !
Tribuial dated  05.10.2015, 1112016 and ~18.7.2017. o
Coﬁsequently, these“appeals are dismissed sncl the'eﬁfitlement
. : i A
of employees of the DGSE, diied institutions/ centers,'NCRDP .
and NTD to- receive the = Health vl Allowance 'is  affirmed. _ | ’! |

.Sd/- llltan Sagqib star CF | . q

Sd/- Uvnarf'": tdeand:al J . ; .
Sd/- Ila:z ul Ahsan, g L “‘
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Ojﬁce of the

Accountant General

Khyber Pakhtunkhwa Peshawar
- Phone: 091 921 1 250 53

" e, : »
No HAD/Allowances/Corresp /2017 18/422 ,Y . Dated:1_9.04.2018
- To . g ‘

The Branch’Ofﬁcer, 5
. Pay Roll-4 Section. .

Subject: COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
v . IN_ CIVIL APPEALS NOS 1631-2112/2017,216/2016 & L
806 811 ] 2016 BY THE SUPREME COURT OF PAKISTAN |

I‘ ém directed ‘to -enclose heré“with a ébpy of A.O(TM)
- No. TM(F)/T 4Q/Health- Allowance/2017 18/138 dated 1 05.04.2018 |
alonngth Honorable Supreme Court Judgment for further comphancef
- ‘under 1nt1mat10n to AGPR Sub Ofﬁce Peshawar accordmgly

‘J d‘ti—-i\J'ﬂL_‘]L/

. D:'WMy Document\HAD Sectioq\éomplainf regard.doc
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T [ OIICEOFTE ' ,
p - JACCOUNTANT GENERAL, PAKISTAN. REVENULS |
. Suib Office .

- PESHAWAR
Ph No:(091-9211278), Fax No:091-9211301

No. TM(F)/T-40/Health “Allow./2017- 18/ /24 TDated:os .04.2018 .

-To, . o R : ' .
S \'/l‘he Accounts Officer (HAD), - _ ‘ . 3> -
.~ . Office of the Accountant General,- o N T T
- * . Khyber Pakhtunkhwa, Peshawar S L S

Subje(:t:  COMPLIANCE QF JUDGMENT DATED 17 01.2018 PASSED IN CIVIL
© . APPEALS NOS.1631-2112/2017, 216/2016 1344/2016&806-811/20]6 BY THE
SUPRDME COURT OF PAKISTAN, = ) . : A

Please find enclosed herewrth the Accountant General Pakrstan Revenues, :
Islamabad letter No-TM/18- 64/C1rcular/2017 18 Vol-B- III/589 dated 12. 03 2018 along-w1th 1tst

enclosures on the above subJect ' : : ' : ST RS

The Supreme Court has made the employees of Director General Specxal §

Educatlon, its allxed institutions/ Centers, NCRDP and NTD entitled for Health Allowance t
Hence, the Drrector General: Special Educatron has been transferred o Provmce under l8th 3;
amendment and become a Provincial subject. It is kmdly requested to take the requlsnte actron on 1
3

the above noted subject Judgment under mtrmatron to thlS off ice. for onward subnussron oﬂ : :

_ comphance report before the court ' .

AN

Accg;rsw .\

%}GPR Sub Office Peshawar

Copy forwarded to Accounts Off icer (TM) oﬁ‘ ice of the Accountant General, Pakistan Revenues "'. i

- G-8/4, Islamabad. .
L, 'D - - ACTOUNTS OFFICER (TV)
- W/ . "+ AGPR Sub Office Peshawar J
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PESHAWAR HIGH COURT, PESHAWAR.

| ~ FORM ‘A’
FORM OF ORDER SHEET

Date of Order
or Proceedings

ORDER OR PROCEEDINGS WITH SIGNATURE OF
- JUDGE/JUDGES

1

2

19.09.2018

| reminders of Accounts Officer has' failed .to provide the

W.P No.4301-P/2018 with Interim Relief.

Present: Mr Muhammad Khursheed Khan, Advocate

counsel for the petmoners

Mr Moeen-ud-Din Hamayun, AAG for the -
respondents

* %k 1
1

'consequence's of the impugned letter dated 03.06.2018.

Welfere & Special Education Department-despite repeated
P o

requnslte admlss1b1hty of health professmnal allowance from

‘Despite direction of this Court dated 11.09.2018, |

The lethargio and disobedient attitude of the concerned officer
has exposed him liable to be dealt with under the contempt of
Court léws> hoWever, taking lenient vievs'(, the "Secretary
is directed to

Finance Khyber Pakhtlmkhwa Peshawar

personally appear )Jefore the Court and explam his posmon

| the Advocate General Office failed to check the relevant |

quarter i.e. respondeént No.2 and apprise the Court about the i

Toda.y, the learned counsel for the petitione‘rs‘ produced |’

anothfer letter ‘dated 14.09.2018, whereby the: Director Social.|

Fmance Department and release of budget through %AP .

system under obJect head of health allowance is still awaned.. 1

EXAMHINER
_'Peshawar High court
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Date of Presenty
No of Pages |

Copying fee...

Date of Prepar:

‘To come up for heaﬁng on 04.10.2018.

Interfm Relief.

3 Notice for the ‘date fixed. In the meanwhile,

Professional health allowance shall not be deducted .fr<')m the |

petitioners. . o N ‘
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Bate of Delivery of Copy :
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*Ayub* Hon’ble Mr.

Rooh-ul-Amin Khan & Hon’ble M. Justice Qalandar Ali Khan.
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ZAKAT, USHIR, x_»')i IAL WELFARE, SPECIAL EDUCATION
& V\’Of‘ll N ZVIPOW '""’1\/}':.5\’1 DEPAII l'"\/"l‘l\""!

SUMMARY £OR P.liovh\ae!f.\l_. CABINET

Subject:- DRAWL O : l-n?.-./.\(g.,jj IIOV\IANCK BY THE BEMPLOYEES OF
| - SPECIAL EDUCATION | 3 S
WiP N0.430/2018 NAZEER SHAH VS GQV”’I\[\,“-\ OF KHYBER
PAKHTUNKH\/\/A B : | o o

ath o T N L
Before the 16" _constitutional amendment  the employees of

o

‘ﬂC

(')

" Directorate General of Specrm Education, Islamabad were allowed .an

01.04.2011, after the 18" amaendmaent they wers working under he Suerrviary,

Sacial Welfare] Dapartment, ihvbor Fakhtunkhwa, Tiil their devettition and tinee

()'1.01.2012 the petitioner were receiving Healih Professional Allow: anen vide
. . i * . 1 . i ) 1

Finance Divisi ‘n (Regulation Wing), Islamabad Notification (Annex-1).. . s
; | ' 3 S |

2. ~ This allowance was sicpped by Federal go vernment @ doac ()l(l"lCl‘/

- the petitioners filled a service appeal in Federal Service irebgmal Tuliam 'lmcl vl
on 18.07.2017 | the Federal Service Tribunal decided in favour ol the pelitioners
(Anmex-ll). | 1] | . NI |

3.  The i-edelal Governn ent then challenged the Judgmcn i / doulnlnl\ o(

the Federal Service I'n.bqn_al in the Supreme’ Court of Pakistan bul llm a;)c X G nurl

- also decided in ,favour’e'f:the petitioners (Anncx .ll) o E _ ;

b
i , .
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4 A‘tet shlfmg the services from chcral Ooveercm to P|c>vmmal
sovernment of Khyber Po hwa, the employees « o| Speucal eucatlon were .

receiving the salld allowa!nce orowsnonally on 13.08. 2018 the Accoun ant' Off ||cer

!
i
|

(PR-04) office of the Accouma it General, Khyber- Pa}’mur'k‘w‘a has Wﬂttf-‘ﬂ a

§
-'letter to DepuLy Commxssnonel Peshawar with a cooy to Dlrect< Soc'al \/Velfafc-
and Secretary, Financ e Dcpu fment t hat budget for the, Hcal”w A!lowa'u, Ims

been allocated but the same has not been uoloaded to the SAP ( o'nputcr SYE lum

Lill date. Accountant Off] cler (PR-04) further clarified that the Aecouwt ant Cmnmal "

-~ Ollice has released the p!)aymeu {Health Allowance) to these employet a 61 1he /

- loruest of Social WelfarelDepartmcnt in compllence of the Jud meml’r.:n{ Suprone

Gourt of Pakistan dated l7 01.2018, orowslo.xally and subject to its Amc.h"l1l:::zail'11li|-;)
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Guhject:- "DP
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SU\AMARV EOR POO\/ A.vw\l CABIN:

AWL 1O b = - Hl*/\l THALLG . O\/\/“'\‘C“ pY _THE &
SPECH AL EDUCAHO N

from Fmance Department Khy it

‘pudget is not

/\Howancx will be stopped

5 Acoord'mgly the employces o)
under’ article- -199 of the\
guapension of the above menhoned letter of Accountant Oenom\ K\\yb(r S
 pakhtunkhwa and! |

arier sheet issued by

c\\rgm(‘d the Se

appear before the: cous\\on 0
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A=

ER SHAH

KhLUﬂKﬂWa and that in
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case thf released

been up\oaded {0 the SAP. S\/sLem the pavmenteo» Health

\

cretary, F\m'{nco

Secretary, i‘mance Depaﬁtmc,m

‘honorable cour

Flealln Al\ox)vance shall not

6. Fin

Court Peshawar the Se\
letter No. SO(th)/FD/S 7521/20 .3 dated 01.1
{o move @ S ummaly bel \q thc Administrative Dcp"xnmcnt after tho»ough '\n'\\y‘sxs

forthe 'approval-to C_hxef

. 7. Pursumce

t chroctod tho G
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4 10.2018. 1n comph.me

‘Flc

‘be deducted fro

(Anne,\ V).

for Cor)tmuatxo*w of Health Al\owance On
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1970 and mqueslecl for

190()20 1 \u fnn
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ared pefore the court on 04.10. 2018 uml U\e
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ally, in b@_ﬂ'\pﬂ&ﬂCb with the orders of Honorab e Peshawm \hgh
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t

‘»)'”‘04.10.2018 the Chief thster

Health Allowanca 10 lho poht\mn

courl.

cretary Finance De

to the ordd

1Ky
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yber pakhiunkhwa is requested 1g allow the

pal‘tment requcsted vule Ris omcc

0. 2018 advxsmg thls departmont
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SUMNARY FOR tf’ROVlNCIAL CABINET
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%PEC‘]/\L EDU(‘/\ TTON

I<hyhew l"ll\hlunl\hw ‘plopou.tll that the subjedt Guse uny ba placad beloro [

Provincial Cabmct (o: appropr:dlu orders, with rcg‘nd to the apptoval ol The: praposod
llowanee in tight of ¢ )m‘l lfJ(:(.x. ion alonawith the issua of ovor- p.‘\\_nmnl and athor alliod

matlors (Annex-Vi). +
|

9. . The C,hxcf Mmrstu,. Khyber Pakhtunkhwa in Pmd 20 of the s-._x.:x"rn'l'lz.u'y Nay

Cahlnet ror.approval please. © . - .
. ) : . ) ,

| : . . : .

0. The Provmual Cauznet i& requested to aliow the "MHealth Allowance” o he

petitioners and mplmmmt the order of te Lonorable Court, s RN

/
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: : Y A
. o (MUHAMVADTOREES KHAN)
retary to Government of }\hvbf\r Pakt wunkhwa '
ot Ushr, SOCIEIV\/PIHIFQ pc_cml Ecucation &
}A o ' Women Empowa—:r:ﬁmt Dcpmh. i ’

'

VV()“(II‘(‘ responded and novuh:s the o Kuisite mfonn'\tlou The Financo Lapmilimonl
| ,

alroudy accorded apploval lo pl ace the -lll)]dul issue baelore Lh"e meating ob Provineinl

/AKAT USH\R SOCIAL WELFARE, SPECIAL EDUCAT'!ON- e
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GOVERNMENT OF KIYBER PAKHTUNKHWA -

ESTABLISHMENT AND ADMN: DEPARTMENT R ,@

S e , _ Dated Peshawar the 28% Octoher , 2019 | 1% ..
%
:

To, —
The Secretary to Govt: of Kiy ber P‘akhtunkhwz; '

Zakat, Ushr, Social Wellare, Special Education B Womén .'
. Department. : e

SUBJECT: DECISION OF THE MEETING OF PROVINCIAL CABINET
DATED 22.10.2019. | N

Dear Sir, . : . 4 , o
1 am directed to forward herewith the following . decision of the

nmgti_ng g‘f "P-.‘r‘w;paial Cabinet held on 79.10.2019 under the chjza.imia:n,s?ﬁpg of
Chiel Minister, Khyber Pakhtunkhwa for implementation. B o

AGENDATERNOE —
| DRAWL OF HEALTH ALLOWANGE BY THE EMPLOYEES OF SPECIAL
\‘ EDUCATION WP NO.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYEER |
*PAKHTUNKH\NA . SR

' \ Decision of the Cabinet

!
k
i

The Cabinet approved Health Allowance {0 the -naydived‘empléyée'sz of
| Special Educﬁti‘aﬁvir’asﬁmmzns. ai the rate gfore running basic pay.- o

\,
1
| o SR B

\ mplementing Department. © Zakat, Ushr, Social Welfare, special :’Educaﬁonzﬁj |
-, ) ' anen.Em}mwermmi - - I

1 -

7. { am to request that an .inaplemerrt.aﬁog report of the Cabinet -
decision as reguired under Rule 25 (2) of the Khyber Pakhmnkhwa Government y
fules of Business, 1985 may- kindly e furnished on 0P priority basis to the : '
Cubinet Se¢ction, Administration Department. — S

Ly SECTION OFFICER (CABINET) -

(e

{. P.Sto Secretary Adnum';tratlon Department. E o |
n. PAto Additional Secretary {Cabinet) Administration Depar tment.
3 PAto Deputy Secretary {Cabinet) Administration Deps ra

SFECTION OFFICER (CABINET) -
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I\l‘OTlFICATION‘ ,

No.FDQsp_jQB-u)s-'Hzom.

v

No.811/2016 titled’
Pakistan through
pakhtunkhwa (

rate of one runnin

Education Institutions from

Pakhtunkhwa.

). The a
gpecial B
Amendment.

Endst: No. & Date Even.

Co'py is fo
1‘4zcox.mta

2. Principal Sec
5. Principal Sec
4 Secretary o
Director, FM
6. PS tc Ministe
7. P

8. PS to Specia
9

1

o

~ PA to Additio
0. Miaster File.

Secretary Capi
Provincia

ducation Institutions

rwarded for information

nt General, Knyber Pak

Social Welfare,
|U, Finance
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Dated Peshiawar the 55.11-2019 -

_ 53 | o

In pursuance of the Supreme Court ©
Muhammad Atique-Ur-Rehman g Others V/s Federal
tal Administration ete,” t Governme
| Cabi‘lnet) has been pleased to ap‘p’rove Health Allowance at the,
g basic pay to the devolved employees working in the S‘pecia\i“.
' the date of their devolution 10 provinsial Govt of. Khyber@i

| .
i

¢ Pakistan civil Appeal .

only fo the employees of
d under 18" Constitutional

. | . : : ‘ ! .
e said allowance Wil be admissible
of Khyber pakhtunkhwa devolve

hov

" Secretar'y'to' Govt of Knyber pakhtunkhwa :
Finance Department ‘

and necessary action to the:-
htunkhwa, Peéhawar’.
Minister, Khyber pakhtunkhwa.
nor, Khyber pakhtunkhwa.
Special Education & Women Empower
dment, Knyber Pakhtanhwa. .
nkhwa. '

retary to Chief
retary to Gover
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¥

ment ;Dep{t; I
Depa S
r Finance,
Financ
| Secretary, Fina
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"To C . -
_ - The Chief Secretary, . .~ - = N @

Khyber Pakhtunkhw'a Peshawar.

Subject: .DEPARTMENTAL APPEAL FOR GRANI‘ING/ALLOWIN(‘ HEAL']H
: ALLOWANCE TO THE APPLICANT W.EF. THE DATE OF
DEVOLUTION OF  THE EMPLOYEES QF _SPECIAL EDUCATION -

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY 2012,

‘Respected Sir,

With due respect it is stated that I am the- employee of Special Education -
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quite efﬁmency and up to the entire satisfaction of my superiors. That the
Provincial Government approved Health Allowance at the rate of one running basic pay
to these devolved employees working in the Special Education Institutions from the date
of their devolution to the Provincial Government That the employees of Special
Education Institution under the Federal Government were rece1v1ng Health Allowance
‘which had been stopped/deducted from their salaries against which -those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same

- have been allowed in favor of the employees vide judgments dated 05.10.2015,
'11.01.2016 and 18:07.2017 and the employees of Special Education Institutions declared
entitle for receiving of the health allowance. That the respondent Department feeling
aggrieved from the Judgments of Federal Service Tribunal, Islamabad filed CPLA No.
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attig Ur Rehman & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018. and entitled - the - employees of  Special Education
Institutions for receiving of health allowance. That it is pertinent to mention that the
Government of Khyber Pakhtunkhwa Finance Depsrtiment issued Notification dated
25.11.2019 in implementation of the judgment passed by the Hon’ble Supreme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of’
Special Education Institutions of the Khyber Pakhtunkhwa from the date of their

- devolution to the Province. That in light of the Judgment of Supreme - Ceurt and
Notification dated 25.11.2019 the applicant time and again requestec the authority
concerned for the grant of Health Allowance in light of the Principle of Consistency but
no reply has been received from the quarter concerned. That the applicant feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance snmlarly to- the other employees of Special Education Institutions preferred
the instant Departmental appeal before your good self Jor the gfant of Health Allowance.

—
R

It is therefore most humbly. prayed that on aecepmnce of this Departmental
appeal the concerned authority may very kmdly be- d1rected to grant/allow health,
allowance as per directions of Hon’ble Supteme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from the date of devolutlon to the Provincial
Government of Khyber Pakhtunkhwa.

Dated: 14.012022. rﬂ— t s

: N " You’re Obe(ﬂi’gﬂ |
g MZ
: ‘Khair Muha Chowkidar (BPS-04),

Govt: School for Deaf Children,
Timergar, Dir Lower
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Khair Muhammad (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Khair Muhammad

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. [/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the

above noted matter
Dated. / /2022 / ‘W

CLIE
y

ACCEPAED
MIR ZAMAN SAFI
ADVOCATE

vy

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003



