A(13.]0.2022 Counsel for the appellant present. Mr.

P

Muhémmad Adeel Butt, Additional Advocate

General for respondents present.
s

/'/ B
File to come up alongwith connected Service

Aiopeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(Faree’na Paul)

Member (E)

. 10.11.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superintendent for respondents present

SCANNED

Kf”s\;a » File to come up alongwith connected Service Appeal No.

645/2022 titled “Fazle Elahi Vs. Special Education Department” on |

09.12.2022.

(Mian Muhammad)
Member (E)
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13" June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B. Q

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan)
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.
Learned Additional Advocate General seeks time to contact the
respondents for submission of reply/comments. Adjourned. To
come up for reply/comments as well as preliminary hearing on
13.10.2022 before S.B.

b g

(Mian Muhammad)
Member (E)
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Form-A &
FORM OF ORDER SHEET \

Court of

Case NoLo L : - /72022
. : |
Date of prder - Order or other proceedings with signature of judpre i
progecdings i
; ‘ 3
}
the appeal prosented today by Mro Mir Zaman Sal Advocate may -
1070672022 ‘
he entered in the institution Register and put up to the Worthy Chairman for !
: !
" proper order please. ;
; REGISTRAR 7 !
Yh 22 This casc is entrusted to Single Bench at Peshawar for preliminary
% hearing to be put there on ) S - S, “)L_ 7L .Notices be issued to appellant
I and his counsel for the date fixed. Q i
‘f .
* CHAIRMAN
i ;
? |
! '
: i
26.05.2022 Learned counsel for the appellant present and
- requested for adjournment to further prepare the brief.
Adjourned. To come up for preliminary hearing on
. 10.06.2022 before S.B. i
|
t * ' g
!
: M {
;‘ (Mian Muhammad)

Member (E)
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BEFORE "”"“.{BFR PKI-ITU'\II{I—I'WA “.CRVICE 'IRZ"BENAL PESH AW AL
i T CHEC&FIST

', Case Title" : !?M Mf M
| S.# Contents ' - : Yes
1. This appeal has been pxesented by ¥ 'M Sa_ré N
' 5 Whether Counsel / Appellant / Respondenr / Deponent have signed the | Ve
) requisite documents?
3. | Whether Appeal is within time? v .
4. “Whether the enactment under-which the appea] 1s filed mentlonedr> v
3. ‘Whether the enactment under which the appeal is ﬁled is correct? v~
6. | Whether affidavit is appended? . v
7. Whether affidavit is duly attested by competent nath commissioner? e i
8. | Whether appeal/annexures are properly paged? : v
9 ‘Whether certificate regarding ﬁlmg any earhel appeal on thP : v
] subject, furnished? ik
10. | Whether annexures are leg1ble‘7 v
11. | Whether annexures are attested? , v |
12, Whether copies of annexures are readable/clear? e
13. | Whether copy of appeal is delivered to A.G/D.A.G? v
4 Whethier Power of Attorney of the Counsel engaged isattestedand © |~ |
" | signed by petitioner/appellant/respondents? ' . ,
15. Whether numbers of referred cases given are correct? - i N
16. | Whether appeal contains cuttings/overwriting? , T
17. | Whether list of books has been provided at the end of thie appeal'7 e
18. Whether case relate to this Court?. , ‘ 1oL
19. | Whether requisite number -of spare copies attached? _ e
20. | Whether complete spare copy is filed in separate file cover‘7 v
21. | Whether addresses of parties given are complete? ~
| 22. | Whether index filed? ‘ v
23. | Whether index is correct? R N
24. | Whether Security and Process Fee deposited? on v
“Whether in. view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
25. | Rule 11, notice along with copy of appeal and annexur es. has been sent
| to respondents? on : ' .
36 | Whether copies of comments/reply/re]omder subrmtted'? on
| o9 Whetnel cop1es of comments/l eply/l gjoinder p1ov1ded 10 opposite
L lparty?on. . S SN —

It is certified. that forméli"cies/documeﬁtation as required in the above table have been fulfilled.
- Name: . // MNAT) ‘ :
" Signature: M - /df”"w R

‘Dated:‘ ' 4_/ C} 202 2’2’_«_,_
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
APPEAL NO. g o022
RAHIM BACHA VS SPECIAL EDUCATION DEPTT:
INDEX

S.NO. |DOCUMENTS ANNEXURE PAGE
1. Memo of appeal | .. 1- 4.
2. Stay application | .eeeeieen 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14- 21.
6. Letters D 22-23.
7. Salary slips E 24- 26.
8. PHC order sheet F - 27-28.
9. Summary & decision of Cabinet G&H 29- 32.
10. | Notification dated 25.11.2019 I 33.
11. | Departmental appeal J 34- 35.
12. | Wakalatnama | e 36.

S,
e Qapes /W e APPELAANT
Gothsss W /z THROUGH: Yy
MIR ZA SAFI
LA
el , ADVOCATE
%4 Office: Room No. 6-E, 5" Floor,
Rahim Medical Centre, Hashtnagri,

Peshawar.
Cell: 0333-9991564
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Khyher Baldbhtukhwa
Servics Pribunalk

APPEAL NO. ° [ M /2022
Biary NovMﬂL

Mr. Rahim Bacha, Sweeper (BPS-03), oaiwalBE [ 2022~
Govt: Deaf & Dumb Children School, Dargai, Malakand.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment

- Department, Khyber Pakhtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION _TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may kindly be
F%{[edtn—daﬁire“ed to grant/allow professional allowance to the appellant in light
| ' of the judgment of Apex Court and Notification dated 25.11.2019 from

R%Wthe date of devolution under the 18" Constitutional Amendment to the

/0/)/(»'1/ Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal deems fit that may also be awarded in favor
of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Sweeper
(BPS-03) quite efficiently and up to the entire satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control

of Federal Government and after the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment
Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ANNIEXUTC e v v v veeeeeeenassssssssssssseccssssssnsssssssssnnsssssssssssssssssssssanns A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed’. Copies of the judgment, compliance
letters are attached as annNEXure...ceeeereeeenvreneenneenens ceeerenrenes C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached aS ANNEXUIEC....eerisrieeesrrerisnesssrecccccecssascnssecccennanes E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employees of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attached as annexure.....cceeevvieneiacenennnn F.

That in light of the directions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



/ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

RAHIM BACHA VS '~ SPECIAL EDUCATION DEPTT:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

Advocate
High Court, Peshawar
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7 06.02.2012 for grant of IIcwllh Allow'\ncc cqual to onmbnsnc paL

PIMS, Federal Govt. l"ul)clmu. CDA, ICT, P ikistan Railw: 1y«. and Fec

/ur/( ment .\/l( o i g . é s

ln th l L(l(.ldl bu vm 'lel)un.ll Isl.xm.\h.\d

/\pp(_tlls No. ‘(»S 1o 573, 757 1o 793, ‘s‘)d to ‘)l
1943, 998 101045,

o 2350,.2;

PR STY

h 918 A, 91‘) to

152 10-236502368- A;2369 o 2443, 2446 1o "484 &
an : 487 to "50!. 2308 to 2::20(R)C!>/2016 witli M.Ps.

\‘mm( l.nlm‘.md nlhcu ;
‘ \’cuu\

Sccx‘c(m) C'.I)n( il Adnum:.(x alion & DL\'(_iOl.uu.n( ‘Divisiou,
Sccxu.ln.' Finance- Dwmon .md ACPR, Isl.nn.\h.ul

- Date of Institution : 04.04.2016.-ctc.
Date of hearing . : 17.07.2017
. Dalc ofJudgmcnl : -'18.0.7.2017

Before: © Sycd R.xﬂquc Tussain Sh.lh, and -
Sycd Muhammad Hmmd Mcmbcrs.
- Present: .:Mr Muhommud Anwar Mug,hul Advocwtc for the
: . appt.llanls

\ !

" Syed /sl-c-llugn.un Ka/mx. Assxsl'ml Altor m.y
General for-the respondents: with M/s Arshad /\n\ uny,
Assistint Du‘u.tor CA & DD, Naveed Akhler, Scetion
Officer, I‘m'mcr' Division, Azhar Nadcem Ajvan,

Assistant /\ccomm Officer :md Mulmmm.\d Jd bm
Senior Auditor, AC;l’i‘\ as'D. R‘ '

JUDGMENT o =

‘ 9\'):1) IZAFIOI]I' HUS’\AIN 'SH/\H MFMBI' R - With llus Jud[,mc.nl

\vc shall decide thc above. ullcd appeals. The, f.u,ls ;,xvmg rise (o the pn.suﬂ
appcals arc that llu. Primc’ Muustcr of Pakistan appxovod puymcnl of Hcallh
Allownncc to the mshlulxons provxdmg Health Scrvices in the year " 012

and the l"mancc vamon issucd notification No. 2(13)R 2/201 1-777 duated

ol

rynning salary o lhc health pcrsouncl in the cmploymcnl of. Federal:

Government iri BPS Schcnu. w,el. Ol 01 .2012, 'in addition lo the exi lmg

,pay and allow‘mcu in BPS scheme. Hc xlu\ allowanee liad bl'c.n paid ¢ llu.

contemporarics of the appcllams in mheu Govcmmuu Fo: :pllalb inclu hng

Govérmment Scmcu. llosp:lal I\l.\m:\lnd cle. hul it way dt.sc.onlmm_

u;c pn.scm appcll.\ms vudc unpugmo c.u.h.rs dau.d 08.08.20 lLS 21, 03.;0!(:
‘ e 1{ s |
) t . '{ :
llkz'. ‘f .b-i.(t')\} e
L 'c‘-‘-"“’ TE e .'-':" iz anki . v
L }‘l. RFL R P ’

1108 to 11791224 to 1243, 1265 Lo 1325, 2327

chll R

A m '

L ke

e e




) C.A.\.DD he unpioy

Ifuncuom and the scnu.cs hunﬂ

: and-the AGPR accbrdimv

- AGPR vide letter dated’ 08:08.201

2015 for the said Allow;

.‘No.:ﬂxuzom IRSBA2014 and 400772014

the following inanner: -

- ] 2 56‘ ln ﬁ71(l()( 'VZ()I( wle, \V|ll| MY

:md "S(H-Ol(n 'lhc Se

crcl:xry, (
Dn'nmn (( Ag\.l)l)) vide

.xpll.tl Acllllzlmll.lti()':\" & Dcvclnﬁmcnt
lcllcl (l.uul ()(» ()‘. 2012 -I“O\\'l.d Ht..)l(h Allow
-) pu\nnml of Dnu.

th I\Cl R. Isl

anee

.\pul d1 dm..mun (l)QbL.) and
.xym" the snl(l Allow;

lﬂl.l(k (”um al ul
amabad starieg »

ance 1o these pcrsonm.l
i lunumll\'c'

with el hnm ()I M0, l)m' (n m'

ces ol DGbE star U.d
“widde lcl'c-v' d: ateed 13.03. "f)l 3

of 16 msutu(mn.-. olf l)(;

uumu ul \u.ruur\'
agitating. the maltcr w
allowwed “L.l“h Allow;
.‘I. HIN]

uh him whu

mw to all (h-.. c.mploycu.

allicd’ cdueation cuuru. cle. in vu.w ol

rcnduul by. lhcm m provxdmg Hmllh

Scrvices lo thc dxsablcd and special dnldn.n with c.(‘x«.ct Ir

ony OI.OI "012 '

ly started p.!)'lm' the. !nll(l .‘]lmv..m ¢ 1o them, The .

4 mlomu.d llu. Du cclor Gcnu'nl DGSE

that I‘mnnu. Division hml not provulul hud;_ ot

.lllm..mun lar tlu. year 20 1de
ance, hcuu... the payment of
sloppcd by submuung the cnmpulcn ch

Subscqucmly the Finance Divis

aid Allowancc be
anpes (hm\x{'h concerned DDOs, . .

ision .1llou.urd budgat for the said Allowance ]
R

but the CA&DD parkcd the budgct and'later on' allocated Uye same (o somc

other org.nm/.mon lJcmy dparieved o]';slopp.u,c ol the said Allowance vxdc..

letter  datcd 08.08,2014 the 'a['l.i:clc'd employces filed  Writ I’chhoﬁ“:

hich were (h\pmul ul Ly the

Heon* ble Istamabad Hu h (.,nurl lsl.uu.nb.ncl vide order dated 17, ()‘) 20|b in

NN C XK

Cxax
“4. . In the h"hl of the above. the msl.uu ‘petition.
" alongwith the connecled petitions arc converted into | :

Tepresentations deemed (o be rending before (he leained

Sceretary CADD. The learned Sccrcmry CADD §hall ]
. ' afford an opparlunily of - hearing to an  authorized
R vepresentative ol the pcuuoncm and, th,crca_flc_r .pass a
speaking order. It is expected that the Sccrclnry shall,
inter alia, take into comulmauon

a) the alfidavit dated 26.3.2015 filed b) lht- St-ucl«")' A
Finance, during the plou:cdmg\ before this Courl B \ :

T L) the et that in some. cases the Health Allownncc o R
' was paid to the cmpm\ ces by ihe AGIR pursuant
e tm. appraval given hy the €CADD; - 1

é) The -L\]“Lb(. made by wand on behalf of “the
petitioners that in the circumstances n.cnvuy of
the Health Allowance would c.nuxc umnu\sc
“hardship: and -

. : i . 4v ni L
d) The fact that the pcmmncrs are. cmployees of b

o

o : I oentities . under ihe
=y O\ different (Ia..p.lr‘.num' HE IOV .
ISV \.\. i vy t} . . . v
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-petitioners - (now ;quicl'lums) on -

3 1hc rules, \'oxd ab initio .\nd dxrt.clcd the AGl’R lo recover the said

SREN

" No 2(13)11-2/”011 d'\tcd 06.02.2012 was’ unambxguous and

. 3 -.56) W0 STHUSI20T0, cte, with M.t

taken  inlo

consideration sty
‘ status ol

in llu. light of

deps lrum.nl or z.nm) ‘“lmralul) eonelh

e amrop‘lxg“or&.t lo-meet e . ends L of justice, it wmlld be
L Shpropate cm.l[ n.covcry of the Health Allowance alrcady
S been museed bp oyces is recovered afier a spc‘kag order has
a passed by the lcarned: Secretary. It is cxpected that tlic

Sccretary Ci ‘
- 90, dn) ‘\C ADD bh’l” pass a spwkmg order prcfcrablv Wllhm

NNN . S \_\\ 'VV\-
4.1 e bc,cx'c.lury StA.(,:_l:)l.),:xlfl:cc' purusiog .l_lni'..r.cuur't'! uind 'ui'l';iulbinL. the
'Opporluuny af l'\g:}rim_: o the awthorived representatives o'l’ m‘;

14.03.2016 p.tsm..d the ordcl’ dated
21.03.2016 and ‘dc'cl:\rcd the CA&DD's feuer d:xu.d 13. 03 2016

allowing llcallh /\llmv.uu..t. 10.the DGSL unployuw unlaw(ul, .ng,.un..l "

Allow;mcc from thcn‘ salancs in casy, mslallmcms

ln llus backdrop. the appc\hms rm.d llu. instant uppc:\h wuh
the followmg pr‘Wcr.. . o

“It is, thcrcfon,, most rcspcctfully pr'tycd that the
appellant being cntitled to Health - Allowanée being |
covered under category, of Health Pcrsonncl the said \
“ordet dited 21:03.2016- by resporident’ No.l o may
thuclors.. be set aside and it be d=clared that the uction
of rtapthCﬂl No.l i withdrawing the auid zllovang’
and recovery thercof from the salurics of appellants, 5] o
malafide, illegal, violative of principles: of’ locus| -
‘pocnitentiac, unfair, unjust, unrcasonable, arbitrary.
fancilul and capricious and ‘that are cntitled. to receive
the samy, [rom the d.m. it his. been. wxlhdr.\wn and

‘stopped from p.\ymcnl

3. The 'lcurncd counbt.l l'or the appcllanl.: a;guc.d let the
appcnams being Federal govcrmmm Sx.rvams under ‘Article - 240 of
' Constmmon of the Istamic chubhc of Pakistan, 1973 and covered mdcr

Scctxon 2 (b) of Civil Scrvants Act, 1973 were onmlc..d to all pa

" allowancces prc,sx.nbul by Federal Govurnment lo: its uup\oyc«.s. v

sxalcd that financial dircetive: conhmcd in M\mau‘y o[' Finance OM

supuhtud '\dmsssﬂnlny ol Hlealth Mlow.mu. 1o all hicalth puson u.l‘u\

mplovmcnl ol Federal Govunmu\l in I’.P‘u Scheme but d cspite Ahe 8

unuhc;mun ul |lu By m.\nu. Dwusmn. the :\ppg.l\.\l\ts were deuvuc\ ol lhc»
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05.10.2015 ‘and 14 12.2016 wherein the controversy relating to Health.
Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to deny the fact As such, the action of the
respondents - appears to be inconsistent in the light of the aforementioned
judgments on.account of Artrcle 25 of the Constitution which guarantees
equal rights and equal protection of law "for every cit,izen.. To ensure
uniformity, rule of consistency must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its ju‘dgment'irrthe case-

reported as 1996 SCMR 1183 has already held that “rule of good -

governance demands that the benefits of the said decision be extended to
other civil servants also, who may not be parties to the litigation, instead of
compelling them to approach the tribunal of any other legal forum. Hence,
the claim of the appellants is required to be decided on the same .
analogy/principle as framed in the .cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal vide 1ts judgment dated 05 10.2015, 11.01. 2016 ana
14.12.2016. '

For gomg in view and following the rule of concrsrency, the impugned orders

8.
~ dated 21.03. 2016 .and’ 25.03.2016 are set aside with direction to the
respondents  to coritinue the Health Allowance already granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of
this judgment is recewed in their office, Snce the main appeal have be
" accepted Misc. Petition are also accepted.
9.  Judgment to apply all the titled mutatis mutandis.
10.  There shall be no order as to costs. .
11.  Parties shall be inforrped accordingly.
ISLAMABAD

18.07.2017
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b For the Respondent(s) In- person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC _ f
fin C.A.216/16] . Malik Itaat Hussain Awan ASC : -l

Amicus Curiae: = Mr. Muhammad Makhdoom Ali . l
- : ' Khan, Sr. ASC - ' :
Mr. Sikandar Bashir Mohmand ASC S

Date of Hearing 17.01.2018. "

JUEGMENT S ; < | “,

UMAR _ATA BANDIAL,. J.— By leave of th1s Court

S ML YT I

granted on 23.02.2016, 01.4.2016 and 12.12. 2017 in the |

several connected appeals before us, the appellant Federal | 1

Government challenges the judgments delivered on common

questions of fact and law by the learned Federal Service Trlbunal ‘

on 05.10.2015, 1_1-'.0.1.2016 and 18.07.2017. The jud'gments‘

impugned in the connected appeals declare the respo.nden.t
" employees  of different institutions. fnnctioning under the
Directorate General of S.pecial Educat‘ion (;‘DGSE”) to be entitled.
'to payment of 'Health Allowance granted by the Federal

Government v1de 1ts Office Memoranda dated 04. 02 2012 and

06.2.2012. These Memoranda are issued by the Fmance- Division

(Regulations Wing) Government of Pakistan pursuant to.

T e T

e
TR oo

/ approval granted by the Prime Minister under the Rules of
i

< I

Business, 1973. 'Itvvx‘fould be useful to :reproduce the two
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memoranda conta_mmg the terms and COI’ldlthl’lS for the grant of

Health Allowance to eligible persons:

% l

Gc-vernment of Pak'istan
Finance Division
(Regulations Wing) ‘
F.No.2(13)R-2/2011 Islamabad, the 04th Feb 2012

OFFICE MEMORANDUM

Subject: QMAMMQF_FQ__L TO
ONE BASIC PAY AT THE INITIAL OF THE
SCALE TO THE HEALTH PERSONNEL IN BPS
SCHEME.

The undersigned is directed Lo say that .the
‘Ordinance No.VI of 2011 that sanctioned the Career Structure for.
Health Personnel Scheme . (CSHP} has lapsed on 26.12.2011.
Accordingly, CSHP is no longer in the field and all heaith personnel -
have consequently reverted to the BPS scheme. In order to . s ,
compensate health personnel for the loss of benefits sought under® ‘ b
CSHP while preserving their status.as Civil Servants, it has been . i
decided by the Federal Government to grant adhoc allowance equal o o
to one basic pay at the initial of the-scale to the health personnel :

in the employment of Federal Government, in BPS scheme, with : ' L
effect from 1st January, 2012. This will be in addluon to their . ’

emstmg pay/ allowances in BPS Scheme

S sy

2. . This Divisioni’s OM No. 2(13)R—2/201I 698 dated 17th
November, 2011 may be treated as withdrawn w.e.f. 26.12.2011.

RO TR SRR R

Sd/--
(M. Munir Sadiq)
Deputy Secretary (R-1)” .

Tt

*ekd

“Goverrment of Pakistan
Finance Division
(Regu;atlons Wing)

I RRGIAR

F.No. 2(13)R-2/2011 777 . Islamabad, the 06Lh February,2012 ‘ o é ]
OFFICE MEMORANDUM ' - I

‘ ' ‘ i

‘Subject: . GRANT OF ADHOC ALLOWANCE EQUAL TQ ONE i

BASIC_ PAY OF RUNNING SALARY TO THE HEALTH o o
PERSONNEL IN BPS SCHEME,

In continuation of Finance, Division's O.M.
No.F.2(13)R-2/2011, dated 4.2.2012, it has been decided by the
Federal Government to.grant benefit.of one basi¢ pay. of running
salary_as Health Allowance to the health personnel in the -
employment of Federal Government, in BPS scheme, with effect ) 4
from 1st January, 2012. This will be in addition to their existing )
allowances in BPS Scheme. Also grant of stipend amounting to : j
Rs.50,000 per month to the postgraduate residents and Rs. 24,000 ,
per month for House Officers respvctwely wef 1.7.2011 w111

LTI EOT

. .
continue. - ‘ ) ' : } i
| .
Sd/-- I
{(Manzoor Ali Khan) . - ’
Sr. Joint Secretary (Regulations)” i
(emphasis suppliéd) E
. fil
2. Learned Deputy Attorney General has contended

g A TR T,
T T e

that the Health Allowance granted By the Federal Government is-

available to health personﬁd in the employment of the Federai'

A
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E

Government in'the BPS ~sche‘rne at three hospitals established in




Islamabad namely, Pak1stan Institute of Med1cal Smences

(“PIMS”), Federal Government. Polyclinic (“FGP”) and Natlona{

Institution of Rehablhtatlon Medlcmes (“NIRM”) The employees
at these hospltals do not have a career structure in place after
the Career Structule for Health Pérsonnel Scheme Qrdinance,

2011 (“Ordinance”) lapsed on 26.1.201 1. The Health Allowance

was accordingly granted by the Federal Government as a form of

compensation. It is clear from . the two merhoranda dated

04 2.2012 and 06.2 2012 reproduced above that the Health

Allowance | is granted to “health personnel” Hovvever, the ’

composition of the categoryof employees that are eligible for the .

benefit has not been provided therein. The respondents who are

several hundred in_number are unrepresented by connsel. In

view of the fact that a large number of employees are affected by

the instant controversy, the Coult has sought ass1stance from
Mr. Muhammad Makhdoom Ali Kha_n Sr A3C and Mr. Sikandar

Bashlr Mohmand ASC as amicus curiae in the matter

Mr. Sikandar Bashir Mohmand, ASC made able: submissions

before the Court that highlighted important facts and

documents on record which simplified the = controversy

appreciably.

3. It transpires that an .Ofﬁce‘ Memorandum dated

27.03.2012 .by the Finance Divlsion’ (Regu.lations Wing) clarifies
that the term “health personnel’.’ used in the ‘above m‘entioned
memoranda. bears the meaning given to that'. expression 1n
Section 2(b) .of the Ordinance." This defini_t'ion..refers to the

contents of Schedule-I to the Ordinance which Sp‘ecifies the

service providers who qualify ‘as health personnel. A perusal of ‘

Schedule-I shows that five categories of service providers are

=\
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classiﬁed as health personnel, namely: Doctors, Allied, Nurses,

Paramedics and Support.. The services spec1ﬁed under the"l :

T T R TS SR

categories of Paramechcs and Support mclude Teachers

Audiovisual Operators, Techmclans, Librarians, etc.

QRPN el O

4. The administrative I\'/Iinistry for .the health

institutions of the Federal Government at Islamabad is the

Ministry of Capital Administration and Development Division

e T TS T I,

MRS KT T

(“CADD”). It is an admitted fact that vide order dated
13.03.2013 the Ministry of CADD granted the Health Allowance

to the employees of the DGSE and: its allied special eduCation

centers/ institutions including National Trust for the"-'Disabled-. .

142

{“NTD”} and the National Councﬂ for Rehablhtatlon of Dlsabled :
'Persons (“NCRDP”). The respondents Were thereby-
acknovvledged as. beneflc1ar1es of the said grant and were pald
the Health Allowance with effect from 01.1.2012 unt1l
27.10.2014, when the Finance Division infotrned the Aocountatnt ‘ |
General Pakistan Revenue (“AGPR”) that only health personnel - ‘ |
working in Federal Government hosp1tals and cllmcs were
‘quahﬁed ‘to receive . the Health Allowance The AGPR
correspondmgly mstructed the . DGSE to stop payment of the | j

said allowance to its employees as no. budget allocation for the - o ]

said emolument had been made in the financial year 2014-15.

5. The discontinuation of their Health Allowance was

taken to the Islamabad High Court lay sornel‘of the respondents.
Vide order dated 17.9.2015 the learned l—Iigh Court referred the
tlispute to the S'ecretary CADD for. passing a speal;ing order
thereon,; etncl till then 'restrainecl reco"very of past payments of
the Health Allowance from the affected ernployees: of DGSE and |

//M, allied centers. The Secretary CADD heard the parties and by.

B R O R R ST A 30T

oemor 5‘
SupremeC




order dated 21.3.2016 .rejected the entitlement of the-

R TIRLR T I

~

1'espondents to I'CCCIVC the sa1d allowa_nce The pr1nc1pa1 ground
of h1s dec131on is tha.t employees 6f the DGSE were engaged in

the process of education, training and rehab1htat10n of d1sabled : b

children and therefore did not fall Withm the ambit of a health

organization. The responden,t':s successfully challeng'ed the said
order before the learned Federal Service Tribunal which has,

o inter alia, by the impugned judgment dated 18.07.20 17 declared . ‘ !

that the respondents are entitled to the grant of ﬂealth-

A‘llowance.

6. Learned Deputy Attorney General has contended

that after the lapse of the Ord1nance that had prov1ded a career | . i

structure for the doctors, nurses and paramedlcs WOrki‘ng in § 5
PIMS, FGP and I\lIRM, the Health Allowance. was granted by the -

Federal Government as compensation to the said health S

personnel. He was, however, unable to .sh'ow any _ ‘ i
contemporaneous direction 1ssued by the M1n1stry of .CADD or ' i““
the M1n1stry of Finance that restnctcd the grant of the I—Iealth _ | ;
Allowance to - the claimed employees of the three hospltals
' spec1ﬁed by him. As already noted above the deﬁmtlon of health
personnel provided in the Ministry  of F1nance Office o r

i i
P .
i

Memorandum dated 27.3.2012 is wide in scope and therefore A o

unhelpful to his plea. ‘ L S B | . | !

7. ' We have examined -the = definition of “health

R R

personnél” adopted by said memorandum dated 27.3.2012 from

x5

Section 2(b) of the Ordinance which is to the following effect: : o

“b) “health personnel" means a person who holds a post in any -
institute or organlzaﬂon dellvering services in the health

sector and included in Schedule -1, but does not inctude:’ L , _ B

. _ i) a person who is on deputation to the Federal.
/ Government from any Province or other authority;
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ii) a person who is employed on contract, or on work -

charged basis or who is paid from contingencies.”

(€]

It 1s noted that the: foregomg deflmtlon of health

personnel covers” persons hold1ng posts 1n any 1nst1tute or

organization who are delivering services in the heal-th sector that |

are included in Schedule-I to the Ordinance Learned Deputy
Attorney General was unable to d1st1ngu1sh the respondents
who are employees of the DGSE and allied institutions/ centers
NCRDP and NTD, from the" par.arnedic and support s'taff
po‘sitions t.‘nat ~qualify as health personnel accordiné to
Scheddle-l to thel Qrdinance». It is not denied by the appellant

that education, training and rehabilitation of disabled persons

are services provided in the health sector. These services fall

within the terms of Scheduled.tothe Ordinance, and therefore

the providef"s thereof qualify as health persorinel.
9. . Ac'cordingly, not only'do the respondents fall within

the category of persons who are, in terms. of Finance Division

" Memoranda dated 06.2‘.2012 and 27.3.2012, cligible for grant of

the Health Allowance but the1r entltlement has 1n fact been

admltted by both the M1n1st1y of CADD and I\/I1n1stry of Fmance

In this respect the aforementioned letter dated 13.3.2013 issued

by the Ministry of CADD is‘referred. Also the affidavit of the

Secretary = Finance, Government of Pakistan filed in the

Islamabad High Coutt pursuant to that Court’s order dated
l20.3.2015 passed,in__Writ f—’etition No. 4067 of 2014, speciﬁcallsr
records that the proposal 'approt/ed Vt)y the Prime Mi.nister’vi_de
Sumtnary dated 25.1,.2.012 did not restrict adnfissibility'of the

Health Allowance to the personnel of the ttlree hospitals

(identified by thellearned’DAG). For that reason the Finance




\&?_

Division Memoranda dated 04. 2 2012 and 6.2.2012 made the *

' allowance available to all health personnel employed by the |

Federal Government in the BPS Scheme

10. As a result, the said allowance was pald to the

1ealth personnel of the DGSE and its allled 1nst1tut10ns untll'

27.10.2014 when the Finance D1v1s1on 1nstructed the AGPR to

confine the grant of the allowance to employees of Federal;v

Government hospitals ‘and clinics. This instruction represents

merely a change of opinion which is not occasioned byan

amendment in the terms of eligibility for the Health Allowance v

Therefore as the Memoranda dated 04.2. 2012 06.2. 2012 and

27.3.2012 1ssued by the Flnance D1V1s1on Government; of

Pakistan still hold the field in their original terms, there is no .

merit in the objection by the learned DAG to the entitl'ernent of |

the. respondents to c1a1m and recelve the Health Allovvance

11, As a secondary and also tenuous argument learned

Deputy Attorney General contended that thc Health Allovvanee is

granted under CXCCLll'.lVC fiat - w1thout any statutory backmg

therefore the same can be withdrawn by the I“ederal Government
at any time. That is clearly a flawed contention.‘ It is admitted "

- that grant. of the Health Allowance and the terms of eligib‘ilityn‘ to

receive the 'same were determined by the competent authority,

Ministry of Finance in accordance with Rules of Business of the

Federal Govern.ment. ‘The original terms of the said lavrful grant
still hold the field. These '\yere-'acted upon and payment of the

Health Allowance to the respondents has conferred a vested

right’upon them. In: anh circumstances, the executive is barred

by the rule of locus poenitentiae from un1laterally rescmdmg and

retnevmg the benefit avalled by its rer1p1ents Reference is made
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to Pakistan, through the Secre‘tarv,.Ministrvof Finaince vs. 5
B j’i:\ Muhammad Himayatullah Farukhl (PLD 1969 SC 407) and .
The Engmeer-m Chief Branch vS. Jalaluddm (PLD 1992 SC
207). Therefore w1thout a change of the terms of e11g1b111ty for ' N . E

the Health Allowance even the prospective exc 1us1o_n ‘of the

_ respondents’ from receipt of the benefit shall constitufe arbitrary
and unlawful action. |
12. I.n ‘the circumstances, we do not ﬁnd‘ény error or
defect in the impugned judgments of the leexjned Federal éervice

. : .
Tribunal dated  05.10.2015, 11.1.2016 and 1872017 L o

Consequently, these appeals are dlsmlssed and the entltlement

of employees of the DGSE allied 1nst1tut1ons/centers NCRDP - ; l

: |

| . | i

and. NTD. to- receive the 'Health Allowance is- affirmed._ o
- 8d/- Mian Saqib Nisar, ¢F | .||

Sd/- Umiar ta}Bandzal Jooo
: Sd/- j]az ul Ahsan, 7
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3 4 | | R Ofﬁce ofthe ‘

' Accountant General
- Khy ber Pakhtunkhwa Peshawar
: Phone' 091 9211250-53

. No. HAD/Allowances/Corresp /2017 18/422 , - Dated:19.04.2018
- = To . ' |

.~ The Branch Officer, |
. Pay R011-4 _Sect.ion.-_

4

Subject: . ‘COMPLAINCE OF JUDGMENT DATED 1'7 1.2018 PASSED
'IN_CIVIL APPEALS NOS 1631-2112/2017,216/2016 &
806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

I.‘ am. directed to enclose herewith a copy of A.O(TM)
. No.TM(F)/T-40/Health  Allowance/2017-18/138 dated  05.04.2018 i
alongwifh Honorable Supreme Court Judgment for further co'mpliance,.
under intimatioﬁ to. AGPR Sub Office Pesha\i/ar‘accordinglly.
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Accouats DFFine Pathaaar Disk. ) : s
PAYEOLL REGTSIIR . : . . page 1,382 -
For the month of August 2012 pate - 28.57.2018
DLC :  PHE4S? . Special Eduzatien Congler Peshauar . pagroll Section : 004 Pagreil 4 ’ ) -
3608 House Zoot nilchance "~6,5§u. 00 4505 &PF Loam Priacipal In . 2,52109— THCHNE TAR 15,404.64 2,546.00 - 11,836.90 - : {
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1945 Health Professienal £3,370.00 3609 Iscons Tax : : 1,284.00-
7149 15V Adtoc Relief A11 1186.00
2399 Adhoc Relief Allow €. 828.00 °
2711 fchoc Reller. A1l 201 © d4,281.00
. 2724 Méboc Relief A11 205 5,337.00° .
' 2247 adtoo Felief AL 201 - §1337.00 ) . , ) ] -
’ " PAYBERTS : . . 135,010.08 7. DEDUETIONS ) 10,713 00~ N " HET PAY 124,297.00  01.08.2018 31.88.2018 \
Branch Code: 256302 © B L.8.E. Janrud R4.Feshauar, ALLIED BARK LINITED . - B.1.5.E; danrud 4. Peshawar Peskauar : focat. Ho: 5?71-5 . ; -
061247 RAFIA AMHSD 4 e IS TeaIin . Dexly PHYSTOTHERAPIST (B02IASD) Erade; A7 WTH: T ugkle Mo tazetted/ton-Lazetted: © -
PATHLHTS e BURT DEDUCTIDHS gv K CANBUNT CLDARZFERD T - PRINCIPAL REFALS - O BALAWCE .
gt pasic Pay - TS r0.00 3017 GPF Swbscriptise - Bs S 4 00 , : eRFr: : : 492 520,00 : N
“Yig: Hoyse Rent Allouance , §.550,00 3501 Benevelent.fund 175,00~ : © . IHCOME TAY 26,005.92 4,33s.00- - 21,870.80. :
‘1212 Coavey Rllonance 26 ° - £,000.00  4004°8. genefits & Death L . 2,136.00~ ) . :
1830 Specidl Allouance h 2,414.00 3609 Incone Tax . 2,168.00~-
. 1347 Hedical Allow1S2 (I © 2,263.00 : :
-1985 Health Professional 5§3,370.00 . :
.. 2148 1S% Adboc Relief 11 1,160.G0 : . .-
© 7 2199 pdhoc Relief Allow & 828 00 . : :
2712 Réhoc Relief A1l 201 4:281. 00 :
2124 Adhoe Rellef A11 201 . §,337.00
., 2047 hdboo.Relief A1 201 - §,337.00 . . n o .
CPATRERTS - 140,019. 00 ' DEDUCTIONS ‘ $,769.00- ~ - HET PRY ©131,241.00 01.08.2018 31.08.2018 3
Dranch En‘de:znuz HAYATABAD UNITED BANK LINITED HAVATARAD , . ~ficcat. No: 010-1697-1

) - . - " R N - . . . " - e mm————
-tod71543 BACIR QUL - CHIC: 1520263666351 Desig: SENIOR TEACHER (23289470) Crade: 17 HTH: 7280908-6 . Buckle Bo.: - Gazetted/Hon-Cazetted: ¢ -1
. FRYNENTS - AHDUNT DEBBCTIDNRS AMOBOURT - - LOAW/FURD - PRIRCIPAL -~ REPAID CBOLANCE :

“r gght Dasic Pag | i a0,770.00 3017 EPF Supscription ~Rs 4,270.08- ) C gpRY 471548 i 254,438, 00
. 1001 House Re%t'ﬁllouancej §,650.00 3501 Besevolert tuad . 8t0.00- . THCOME TeX 9,765.12 1,625.00 8,1?7_. 40
1550 Special Allouasce 2,118.00° 4004 B. Denpefits & Dexth € 2,134.0¢- . ) { o
- 1547 Hedical Hllow 154 (1 1595.00 3609 Iocome Tax’ o 814.00~ o i -
. 1985 Health Professional ' 46,770.00- - . . ’ - - e - . .
2148 157 Adboc Relief ALl 1,160.00 ; . : e . : .
2199 Adhoc Relief Allon & . 750. 00 . C 74 : . .
. 2711 Addoc Rellef A1l 201 3,895. 00 ) o
*} 1224 adbeo Relief Al1 201 <. 4,977.00. : -
2147 Atdoc Relief AI1 201 q's77.00 - , ' S . .

T . PAYAEHTS - 124,792, 00 DERUCTIONS 8025-20 ' _ NET_PRY 115,772.£0 01.08.2018 31032018 _ . .
Lstwach Cude: 223487 . BSRICULTUAE URIVERSITY, PESHAUAR.  HABIB BARK LINLTED AGRICULTURE UHIVERSITY, PESHAHAFESHRUAR AGCHt-Ha: 14877100007003——— _ S : e
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_Fﬁntnrs nuuuur'Mnul:r!,lnisJ o ARBUNT LOANZFUHD - - REPATD BALANCE - .
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1550 Special Allenasee 2,118.00 4004 &. BepeFits ¥ feath ¢ . 2,1%.40- IR -
1347 Hedical Allém 154 (1 .- 1)985.00 3609 Incone -Tax glq. 00- Vo e ge,\)x -
1947 Healtd Rrofessinaal '43,776.94 - Lo
2148 157 Adhoc Relief ALl 1,100.03 Wy \_,, .



PESHAWAR HIGH COURT PESHAWAR

FORMA"
FORM OF ORDER SPHEET
Date of Order " ORDER OR PROCEEDINGS WITH SIGNATURE OF
" or Proceedings - , JUDGE/JUDGES
-1 ' 2

19.09.2018 | W.P |No. 4301-1’/2018 with Interim Rellef

Prese;nt: Mr. Muhammad Khursheed Khan, Advocate
: vcounsel for the petmoners

Mr Moeen-ud Din Hamayun, AAG tor the
respondents. '

kkk

Desptte direction of this Court dated 11.09.201 8
‘the ‘Advocate General Ofﬁce failed to check the relevant
: quarter 1e respondent No.2 and apprlse the Court about the
consequences . of -the ampugned letter dated 03 06.2018.
;l‘odaﬂf, the learned counsel for the petitione'rs, producedl
another letter dated 14.09. 2018 whereby the Dlrector Social,
| Welfare & Speclal Educatlon Department desplte repeated

rermmders of Accounts Officer has failed - to prov1de the

requlslte admlssﬂnhty of health professmnal al]owance from

: Fmance Department and release of budget through SAP
system undet ob]ect head of health allowance. is st111 awalted
The lethargic and disobedient attitude of the concemed officer

has exposed him llable to be dealt with under the contempt of

Court laws however, takmg lement wew the Secretary
wat‘ ‘ Fmance Khyber Pakhtunkhwa, Peshawar is ~directed to

| personally appear before the Court and explain his position.

{33:_

B by AATTF bED
, g EXAMHNER
- ~ Peshawar RHigh Court
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, Date of Presentaltion of ,\H.\!,(.nlmn. .

No of Pages, ||
Capying fee...
Totalewaaane...

..........

To come up for hearin

lntenm Rehef

petmoners

76

44444 fp 2t v e,
i e

...................

.................

Date of Preparition o Copy.... .. 2 5; (7 ?/_é-

Buake of Delivery of Copa
Yoreived By

4 ..ml./,.lo //—’*’

......... 8.4 24

gon 04 10.2018.

Notlce for the date ﬁxed In the meanwhlle

Professmnal health allowance shall not be deducted from the

X
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UDGE

e

.
h = p-u‘\;\‘,‘t

*Ayub* Hon’ble Mr. Rooh-ul-Amin Khan & Hon

"51e M, Justice Qalandar Ali Khan. _




Ay - G OVERNENT QK- Ay ,z,:'re. DAL T U N A,
g ZAKAT, USHIR, _'.‘)c,.ml \/t LEARE, SPECIAL EDUCATION
: S WONMEN i) /L l\ln ENT DEPARTVENT

SUMMARY FOiR PRO\/h\iC.!.f-\L, CABINET

" e

Subject:‘— DI\AWL O F-HEALTH f\ OV\/AN"'” BY THE EMPLOYERES OF
SPECIAL EDUCATION ‘ - v '

. WP.No. 430/?0-1'” i\l'u\/{—ER Sl*zA-l VS COV SRNMENT OF KHYBER
: PAKHTU\J' HWA : '

|
I £

Before the 16" - constitutional amendment  the em'@oyees of

W

'.Directorate "Géhera! of Spécial Education, Islamabad were allowed.and since
01.04. ..’20’1.1 "1ﬂlo the 18" amendment they weit \rvori\'im_:; vnder tho decrahary,
Snc‘ml Walfarel De i mmw L, "*vlm[ Pakhtunkhwa, THE el deveiation and sinoe
01.01.2012 Lhé petitioner were receiving Fealtn Professional Alcwunnn vice
Finance Divisiqn (Regulation n Wing), Islamabad Notification (Annox-i,

. i , : N
2. Tl”ls cl”O\NaﬂC‘:‘ was sicpped by Federal government and accordingly
- Ihe petitioners filled a service appeal in FederdServica Tribunal, lslamatmil g
on 18.07.2017, the Federal Service Tribunal decided: in favour of ihe pelittonaers

(Annex-Il). o S

3, . | ’lhc l—cdeml Governn ent then clwallengccl the JUdnglH / um.mmn ol -

lhu Federal Service: !Hbunal in the Supreme Court of Pa‘l\luldﬂ but lhu apok court

- also decided in favour of.‘:the petitioners (A‘nnex-lll)..

4 | A‘fter shifihd 'the-'sorvices from Federal Goverm*nenf‘ {0 Provincial -
()ovemment of Khyber Pammn.\n\»/a the employees of Speual Education were
receiving the sa ud a!lowa'nce orov sionally on 13.06. 2010 the: /—\ccoumam Omccr -
.(PR-O4) office of the Acc'ouma".f General, Khyber Pa?n.mkw\/‘a has written a
letter to Deputy Commllssllono' chawar with a copy to lestt( 1, Social, V\/eifare e

- and Scmmary, Fmarco Dcpuum nt that bkzc e for U*c Heall h Allowwm has

been allocated but the same has.not been uploaded to the SAP (Jon puic uyf lorn

Ll date: Accountant Ofﬁcu (P -C4) further clarified that the Acco flant. Cmn( ral
i
QOtlice has released the%mayment Health AHowance) to these empioyaes o Ihe

[ A

I
loruest of Social Welfarg: Depart ment in comohance of the judgmen of Suprume

v
Gaurt of Pakistan dated |l 7. 01.20 ‘x3 orovlslo..ally and subject to its admlssibllily

it
1
I
i
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e
1
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AN A GOVERI\I{MENT OF KHYBER PAKHTUNKIWA |
Y. . ZAKAT, USHR;SOCIAL WELFARE, SPECIAL EDLJC‘AIION, |
RS & WOMEN EMPOWERMENT DEPAR’ FMLNI
 SUMMARY.FOR PROVINGIAL CABlNEl | L

y.~-. ,
]

Subject"’:‘- DRAWL O F HEALTH Al LOWANCE BY THF EMPLOYEES OF‘~ -
' %Pr:m/\l F[_DU(‘/\I'IOP\ , : . ,

WP.No. 43002018 NAZEFR SHAH VS G_er—:m\l_r,\nlzz\w O’FH'"KI-IYBER

PAKHTUNKHWA: -

.
| i | .
8. On the'observations -of Finance Departmm t the departmaenl ol Honinl

VVanr(‘ responded and p:ovulm the reguisite information. The Financo Lopalmonl
Khyhar: Pakhtunkhwa - propo: -u] thal. the subjeel case jay be placad batoru i
Provincial Cabinet for appropn'ztu orders with regard to the appxoval ol The: pmpm.ml

alowanee in light of u,mnl Dc‘( iwion mm-)\\ Hy tho fssuc of ovor-pay munl m\l athor llioy

matlers (Annex-vii). .

9. - The Chief ‘Minis'ter? Khyber Pakhtunkhwa in Para-20 of the summary has

alrondy accordaod apprcval lo pl nce the subject issue balore the meating of Provinsial

Cablnet for app oval please.

10, . The Provincial Cabinet & reduasted to allow the "MHealth Atlcowance” o he

peliioners and implemeant the grdor of da Bonomide Goarg, ) \

s
SE -
G s
- RS —2. \/’ 2

. (IHUI FAMTAD” fL»RH:o KHAN)

o ' S cretary to Government of Khyber Paihtunkhwa
, / o ’ l i, Ushr, Social Welfare, ¢ pt_(lidl [:."'l caton &
'A_ g , - Women Empov 'orlm,nt D"‘Dallh @l
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iNu‘.soﬂiE&A;D}ggzz@ 72019
__Dated Peshawar the 28 Oetnber

- ESTABLISHMENT AND ADMN: DEPARTMENT %

.........

The Secretary to Govt. ol Khjf:bcr Pakhtunkhwa .
Zakat, Ushr, Social Wellare, Special Education & Women
Department. ' ‘

SUBJECT:

DECISION OF THE MEETING OF PROVINCIAL CABINET
DATED 22.10.2019. S .

Dear Sir, , S . L o _
{ am directed to forward herewith the following decisign of the

meeting of ‘Provincial Cabinet held on 772.10.2019 under the chairmanship of

Chief Minister, Khyber Pakhtunkhwa for implementation.

“",“AGEND;& FEMNOB . o ue — —
| DRAWL OF HEALTH ALLOWANGE BY THE EMPLOYEES OF SPECIALI
| EDUCATION WP.NO 43012018 NAZEER SHAH VS GOVERNMENT OF KHYBER |

| PAKHTUNKHWA

bt

' 1'D;e.c'isiun of the Cabinet: - | o . " . . \

The Cabinet appfcygezd, Health—ﬁiaswance- o the 'dawved émxa\@yﬁeé'. of

li Special Ed.ucali‘m‘-iﬁsﬁmﬁom. atthe rate of one rumirzg:bas'mﬁpay.
|

\_lmw!-é-rﬁanﬁnq'Depﬁf“t%méi‘it ' Zzakat, Ushr, Social Welfare, Speéiai.-ﬁduscaﬁmﬂ ’
| o s " Women Empowerment o :

|3
1

e

2. 1 am to request ihat an implement tion repert of the Cabinet
decision as reguired under Rule 25 (2] of the Khyber Pakhtunkhwa Gps{gmm«enft
Rules of Business, 1985 may: kindly be fymished on tOp prio¥ity basis. ¢ the
Cabinet Section, .A&m.igiéfstraﬁon ,De{iammm. ' s

N

SECTION OFFICER (CABINET)
| R AT
. P.§ to Secretary :A.dmmisxrﬁaﬁon_Deparmﬁnh

7 PA to Additional Secretary [Cabinet] Administration Department.
2 ‘.

pAtO ‘Dcput}r secmmry(Cabmet} Admmmtmu@n »_.’ 4%

GOVERNMENT OF KHYBER mxmrrwma - @
4

-
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Dated Peshawar the 25-1 1-2019

I\lOTiFlC/-\'ﬂON' :
N_o.FI){S_C)ﬁlR-l!)B-712019. In pursuance of the Supreme Court of pPakistan Civil Appeal

e e

No.811/2018 titled “Muhammad Atiqx.xe—Ur-Reh'man & Others V/s Federal Gevernment of

Pakistan through Secretary Capital /-\dm\mstrat'\on etc,” the Government of .Knhyber

pakhtunkhwa (Provinc'\a\ Cabinet) has been pleased to approve Health Allowance at the
rate of one running Kasic pay 1o the devolved emp\oyees‘wor’k'\ng in the special
Education |nstitutions from the date of their devolution 10 provincial Govt of Khyber
Pakhtunkhwa. a ' ' ‘

. The -above said a\\ov\‘/alnce will- be’ adinissib_\e only to the employees. of-
gpecial Education \nstitutions of Khyber pakhtunkhwa devolved under 18" Const'\tut‘\ona\

’ Amendn“\em.

Secretafy to Govt of Khyber pakhtunkhwa
. 'Fi-nance_D'epartment

Endst: M & ateEy'en;.

0. ¢

Copy is forwarded for information and necessary action to the:-

1‘43counta_nt General, Khyber pakhtunkhwa, Peshawar.

5 principal gecretary 10 Chief Minister, Khyber pakhtunkhwa.

3. Pnncipa‘\ gecretary 10 Governor, Khyber Pa-khtunkhvx’)a. :

4. Secretary 1o Social Welfare, special Education & Nomen Empowerment Deptt. .
5, Dicector, FMIU, Finance Department, Khyber paxhtunkhwa. z o
g. PSte Minister Finance, Khyber pakhtunkhwa. ;'f .

7. PS10 secretary, Finance Department, Khyber pakhtunkhwa. ,

g, PS1o Special Secretary, Finance Department, Kh be‘r'Pakhtunkh_wa.

9. PAtO Additional gecretary (Regu\at".on), Finance Department.- :

10. Miaster File- ' ‘ oo

| ' senonomcen (SRAN -
/ S FINANCE SEPARTMENT ©

S VRN



The Chief Secretary, : - - B

<
7 \To,
. Khyber ‘Pakhtunkh'wa Peshawar.
Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH

Respected Sir,

ALLOWANCE _TO_THE APPLICANT W.E.F. THE DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION

INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAIGITUNKHWA i.e: JANUARY 2012

With due reSpect it is stated that I° am the employee of Spemal Education
Department and is serving as Supervisor (BP-17) at the Government Institute for the
Blind, Swat, quite efficiency and up to the entire satisfaction of my-superiors. That the
Provincial Government approved Health Allowance at the rate ©of one running basic pay
to these devolved employees working in the. Special Educatlon Institutions from the date
of their .devolution to the Provincial Goverriment. That the ‘employees of Special
Education Institution under the Federal Government were receiving Health Allowance
which had been stopped/deducted from their salaries against which those employees
preferred service appeals before the Federal Service Tribunal, Islamabad and the same
have been allowed in favor of the employees vide. Judgments dated 05.10.2015;
11.01.2016 and 18.07.2017 and the, employees of Special Education Instnutlons declared
entitle for receiving of the health allowance. That the respondent ~epfirtment feeling:
aggrieved from the judgments of Federal Service Tribunal, Islamabad filed CPLA No. -
811/2016 with title of (Federal Government of Pakistan through Secretary Capital
Administration etc; VS Muhammad Attig Ur Rehinan & others) before the Hon’ble
Supreme Court of Pakistan and the same has been dismissed by the Supreme Court vide
its judgment dated 17.01.2018 and entitled the employees of Special. Education
Institutions for receiving of health allowance. That it is pertinent to mention that the .

- Government of Khyber Pakhtunkhwa Finance Department issued Notification' dated

25.11.2019 in implementation of the judgment passed by the Hon’ ble Supréeme Court of
Pakistan in C.P No. 811/2016 and approved Health Allowance to the employees of
Special - Education Institutions of the Khyber Pakhtunkhwa from the date of their
devolution to the Provmce That in light of the ;undgment of Supreme Court and
Notification dated 25.11.2019 the applicant time and again requested the authorny
concerned for the grant of Health Allowance in light of the Principle of Consmtency but
no reply has been received from the quarter concerned. That the apphcanl feeling
aggrieved from the inaction of the authority concerned by not allowing/granting Health -
Allowance similarly to the other employees of Spécia_l Education Institutions preferred
the instant Departmental appeal before your good self for the grant of Health Allowance.

It is therefore, most humbly prayed that on acceptance of this Departmental
appeal the concerned authority may very kindly be di_rectéd to grant/allow health’
allowance as per directions of Hon’ble Supreme Court of Pakistan and Notification dated
25.11.2019 of the Finance Department from' the date of devolutlon tc the Provincial
Government of Khyber Pakhtunkhwa ' '

Dated: 18.01..2022'7 _ | ytﬂ“ b

, You’re Obcdlently
S oL 5
" Rahim Bacha S eeper (BPS 0?)
Special Education Deaf & Dumb Children School,l
Dargai, Malakand '
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,
PESHAWAR
OF 2022
(APPELLANT)
Rahim Bacha v (PLAINTIFF)
(PETITIONER)
VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

I/We_Rahim Bacha

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate, Peshawar to
appear, plead, act, compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter, without any liability for his
default and with the authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw and receive on
my/our behalf all sums and amounts payable or deposited on my/our account in the
above noted matter.

r
Dated.___/ /2022 50l CP/
CLIE

/b

%C ED

MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No0.0333-9991564
0317-9743003



