-

T 1@*{0.2022 . Counsel for the appellant present. Mr.

Muhammad Adeel Butt, Additional Advocate

General for respondents present.

File to come up alongwith connected Service
Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B..

(Fareeghlrl)aul)

Member (E) -

| 10.11.2022 Learned counsel for the appellant preseﬁt. Mr. Kabirullah
Khattak, Additional Advocate General anngwith Mr. Nabi Gul,

Superintendent for respondents present

‘File to. come up alongwith connected Service: Appeal No.

645/2022 titled “Fazle Elahi Vs. .Special Education Department” on

@@ANB\“&?@%..

‘ KP"Q{“:.%,@ 09.12.2022.

‘W’eshéwa | #
(Mian Muhammad)

Member (E)



::::::::::

13" June, 2022 ~ Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary

hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan)
Chairman

23" June, 2022 Learned counsel for the appellant present.

16.08.2022 .

Let pre-admission notice be issued to the other side for
reply and arguments. To come up for reply/preliminary

hearing on 16.08.2022 before S.B. 9

(Kalim Arshad Khan)
Chairman

Learned counsel for the appellant present. Mr. Kabirullah

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted.

Learned Additional Advocate 'General seeks time to contact the

- respondents for submission of reply/comments. Adjourned. To

come up for reply/comments as well as prelimj hearing on

13.10.2022 before S.B.

(Mian Muhammad)
Member (E)

..~



S.No. )

Court of

Case No.-

Form- A

FORM OF ORDER SHEET

/2022

i Date of order

proceedings

Order or other proceedings with signature of judge

2 3
31/05/2022 The appeal presented today by Mr. Mir Zaman Safi Advocate may
, be entered in the Institution Register and put up to the Worthy Chairman for
proper order please.
REGISTRAR !v!‘
D?,/péf%?k?/ This case is entrusted to Single Bench at Peshawar for prelirﬁinary

2" June, 2022

hearing to be put there on ﬂg Oé’ 22~ Notices be issued to appellant

and his counsel for the date fixed.

CHAIRMAN

Counsel for the appellant present.

Learned counsel for the appellant submits that similar
connected appeals are fixed on 13.06.2022, therefore, the
same may also be clubbed with the said appeals. Let this
matter be fixed with the connected appeals on 13.06.2022
before S.B.

(Kalim Arshad Khan)
Chairman

o
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BEFORE KHYBI:R l’KlllUNKHWA SERVICE lRIBUNAL, P}LSHAWAR . ‘ :
: ‘ ' CHECK LIST. ‘ -

Case Title: Szt 2 P
. . / ] Ay

A -_S:_QELC"“ ,~ | . #,;_-___;_;..;__l,_ ]
This appeal has been plesented by: M" . 2997 87

1.
: “TWhe Whether '+ Cannsel 7 Appellant/ Rcspondent / Deponent have sngned tht
B 2 | requisite doc documents? I T S S —
3. Whether Ap eal is Wllhln 11me'7 R ‘ ,
4. Whether the enactment .nt under ‘which the aggeal is: ﬁled mentloned'7
5 Whether the enactmeént under which the _Rpeal is ﬁled_1§_”<£r16017 u
6 Whether aff'_dia_\ilwt_}_g'gppcndcd” L
7 ‘Whether affidavit is duly attested by competent oath commxssxonu?
8 -Whether appeal/anne)\uxes are ElOQCl‘lX paged? . - C
9 Whether certificate regarding filing any earlier appeal on .tbe‘
+ |'subject, furnished? -~ o R
. 10. Whether annexures are leglble?
11. | Whether annexures are attested" o

12. | Whethe1 COBlCS ol"annexuxes are 1eaddble/clear'?

13. | Whether copy o of agpeal is dCllVClCd 0o A.G/D.A.G?.
“Whether Power of Attorney’ of the Counscl enoaoed is attested and

‘14,

KR -\'\\\ﬂ \\X\\\ﬁ \ \

- signed Mutlonel/appellam/lcs_pondcms7 .
135 Whether numbers of referred cascs given arc ¢ Couecl" ~.~ o ‘
16. 'Whelheigp‘peal contains CLlHInOS/OVClWlly_l}_O() - S «
17. Whether list of books has been provided at the end. of the appcal"’ o
18. Whether case relate to this s Court? e )
19. * | Whether requisite. numbcr of spare ¢o coples attachcd‘7 e
20. Whether completc spare copy is filed in separatc file cov cbvé?’ o ‘/ _____
51. - | Whether addresses.of parties gis oiven are complete? _;___,,_ o -;_!._/M___._,_,
22. | Whether index filed? _-__'._.._i_;;_-___'__-_--,_.‘.e-_i". e v
23. | 'Whether index is correct? - T v |
24. . | Whether Security.and P Pxoccss Fee deposited? on I S
‘| Whether'in view of Khyber Pakhtunkhwa Service Tt |bunal Rules 1974 '
25. | Rule 11; notice along with copy of appcal and annexures has been sent
| to respondents‘7 on e [ U N B
1 6. Whether copnes of comments/lcply/rejomder submitted? on’ ' ‘ , '
“Whether comes of eommcnt%/lcply/rc;omdcr provrded to oﬂppoﬂsﬂlg_ -1
Lo

27.
" | party? on_ e L R o

et sare S e TR ST TR ST —

It is certified that -formalitics/docmnentauon as rcquncd in thc above table have been fulﬂlled.

-' Name: M ’ ’/ W g%’
Signen_lre: M/ 4 |

: Dated: '




(4

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

APPEAL NO. gé/j /2022

ISMAIL VS SPECIAL EDUCATION DEPTT:
INDEX
S.NO. | DOCUMENTS ANNEXURE PAGE
1. Memo of appeal | e 1-4.
2. Stay application | eeeeneenen 5.
3. Notification dated 01.04.2011 A 6.
4. FST Judgment B 7-13.
5. Supreme Court Judgment C 14-21.
6. Letters - D 22-23.
7. Salary slips E 24-26.
8. PHC order sheet F 27-28.
9. Summary & decision of Cabinet G&H 29- 32.
10. Notification dated 25.11.2019 I 33.
11. | Departmental appeal J 34.
12. Wakalat Nama | e 35.
APPELLANT , .
N
THROUGH: (\i
MIR ZAMAXN SAFI
ADVOCATE
Office: Room No. 6-E, 5 Floor,
Rahim Medical Centre, Hashtnagri,
Peshawar.
Cell: 0333-9991564
Sir,

Spare copies will be submitted
after admission of gppeal.

'3
4

e




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR W L(? Khyher Patditukhwa

Seiyviee Tribunal

APPEAL NO._&5 Qﬁ’ /2022 e BS T

Mr. Ismail, Junior Clerk (BPS-12), Dawﬁlw
Govt: Institute for Mental Reiterated & Physically Handicapped Children,

(] 4115 =1 T PP APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar.

2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of Social Welfare, Special Education & Women Empowerment
Department, Khyber Pakhtunkhwa, Peshawar.
..................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR THE GRANT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
i1e A80-AB8YDEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

istrar
%"/"?RAYER
That on acceptance of this appeal the respondents may Kkindly be
directed to grant/allow professional allowance to the appellant in light
of the judgment of Apex Court and Notification dated 25.11.2019 from
the date of devolution under the 18" Constitutional Amendment to the
Provincial Government i.e. w.e.f January, 2012. Any other remedy
which this august Tribunal decms fit that may also be awarded in favor
of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is serving in the respondent Department as Junior
Clerk (BPS-12) quite efficiently and up to the entirc satisfaction of his
superiors.

2-  That the Institutions of Special Education were working under the control
of Federal Government and afier the Provincial Government enacted
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where
under Section 11(b) of the Act ibid, devolved employees of the Federal
Government were declared Civil Servants of the Khyber Pakhtunkhwa



Province before the commencement of 18" Constitutional (Amendment

Act, 2010) for all intents and purposes. That in this respect Notification
dated 01.04.2011 has been issued by the Ministry of Social Welfare &
Special Education whereby employees of the Social Welfare and Special
Education have been transferred to the Province of Khyber Pakhtunkhwa.
Copy of the Notification dated 01.04.2011 is attached as
ATNNIEXULC. v e eennrenneessssssnssssssessessnassssssssssnnsssssssssasssncessassssnes A.

That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role
assigned to the colleagues of the appellant was not less than the
professionals of Health Department. That it is pertinent to mention that
subsequently the Health Allowance which was allowed to the employees
of Special Education illegally stopped authorities against which
colleagues of the appellant filed service appeals before the Federal
Service Tribunal, Islamabad and the same were allowed vide
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the
employees of Special Education declared entitle for receiving the Health
Allowance. Copy of the judgment is attached as annexure............. B.

That the Federal Government feeling aggrieved from the judgment of the
Federal Service Tribunal filed CPLA before the Hon’ble Supreme Court
of Pakistan which had been dismissed vide its judgment dated 17.01.2018
with the view that “In the circumstances, we do not find any error or
defect in the impugned judgments of the learned Federal Service
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently,
these appeals are dismissed and the entitlement of employees of the
DGSE, allied institutions/centers, NCRD and NTD to receive the
Health Allowance is affirmed”. Copies of the judgment, compliance
letters are attached as aNNEeXUTC.civeerevaereeneereeiiiaeecennenaonss C&D.

That the Provincial Government also approved Health Allowance at the
rate of one running basic pay to the devolved employees working in the
Special Education Institutions from the date of their devolution to the
Provincial Government. That it is also pertinent to mention here that
colleagues of the appellant serving in the different Special Education
Institutions receiving the Health Allowance. Copies of the Salary Slips
are attached @S ANNEXUIC.eeeereasrersresareaneresnssssaecaianessnseasnsosscces E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally
stopped Health Allowance of some of the employces of Special
Education Institutions against which colleagues of appellant filed writ
petition No0.4301/2018 (Nazeer Shah Vs Govt: of Khyber Pakhtunkhwa)
alongwith some other connected writ petitions before the Peshawar High
Court, Peshawar, whereby the Hon’ble Peshawar High Court issued
directions vide order sheet dated 19.09.2018 to the respondents, Health
Allowance shall not be deducted from the petitioners. Copy of the order
of Peshawar High Court is attachcd as annexure..coc.ceeeermereseneeeses F.

That in light of the dircctions of Peshawar High Court, Peshawar, the
Social Wlefare, Special Education & Women Empowerment Department
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health
Allowance to the devolved employees of the Special LEducation
Institutions on 28.10.2019. Copies of the summary alongwith decision of
the Cabinet are attached as anNNEXUIE..ovvvreererreeeiaereisneccacnnes G & H.

8- That the Finance Department also issued Notification dated 25.11.2019
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil
Appeal No.811/2016 and allowed the Health'Allowance to the employees
of Special Education Institutions with effect from the date of devolution
under the 18" Constitutional Amendment. Copy of the Notification dated
25.11.2019 is attached as aNNEXUIC.seesereersaeessecnenrsssssatsssncacsanes I.

9-  That in light of the decision of the Provincial Cabinet, Judgment of the
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance
Department, the appellant time and again requested the authority
concerned to allow Health Allowance to the appellant similarly to the
other employees of the Special Education Institutions but the authority
concerned is not willing to do so. That appellant feeling aggrieved from
the inaction of the authority concerned by not allowing Health Allowance
to the appellant preferred Departmental appeal but no reply has been
received so for. Copy of the Departmental appeal is attached as
ATINIEXUTC . 4 e vennansesannssossasscssassssssnsessosssnsassssnasssssanssssssssssnnssns J.

10- That appellant feeling agérieved and having no other remedy but to file
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance
to the appellant is against the law, facts, norms of natural justice and
materials on the record.

B- That the appellant has not been treated by the respondent Department in
accordance with law and rules on the subject noted above and as such the
respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation
of fundamental rights of the appellant duly conferred by the Constitution of
Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not
allowing the Health Allowance inspite of clear directions of the Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any
legal authority and not only discriminatory but is also the result of malafide
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act
of the respondents to deprive the petitioners from the health allowance is
unconstitutional and clear violation of fundamental rights.



-« -
- .

sy

G- That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and
earning of individuals including persons in the services of the federation,
therefore in light of the said Article the appellant fully entitle for the grant of
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the
grant of Health Allowance similarly to the other employees of the Special
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant
may be accepted as prayed for.

APPELLANT

e

THROUGH:;: /
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

l)EM

1-  CONSTITUTION OF PAKISTAN, 1973
2-  SERVICES LAWS BOOKS
3-  ANY OTHER CASE LAW AS PER NEED

LIST OF BOOKS:




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 12022

ISMAIL VS SPECIAL EDUCATION DEPTT:

- AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions
and on behalf of my client do hereby solemnly affirm and declare that the contents
of this service appeal are true and correct to the best of my knowledge and belief
and nothing has been concealed from this Honorable Court.

MIR Zoz\i/k/l

Advocate
High Court, Peshawar

SAFI,
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'BETTER COPY OF ANNEXURE-A

No', F, 11-19/2011-Coord (Pt) .
| Government of Pakistan -
Ministry of Social Welfare & Special Education
Islamabad the 1% April, 2011

NOTIFICATION - -

On reorganization of Federal Secretariat in pursuance of Constitﬁtion (Eighteenth
Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the
Ministry of Social Wélfaré & Special Education are transferred to the Social
Welfare & Special Education Department Govemmeﬁt of Khyber Pakhtunkhwa.

e N Nl S

1

0.

' Special Education Centres for Mentally Retarted Children, D.1. Khan.

Special Education Centres for Hearing Impaired Children, Swat.

National Special Education Complex, Mardan. - |

Vocational Training Centres, for Disabled person, Mardan. -

Special Education Centres for Visually Handicapped Children, Kohat.
National Special" Education Corﬁpléx (PHC, MRC, VHC & HIC) Peshawar.
Hostel Facilities National Special Education Conﬁplex, Peshawar. |
Vocational Training Centres for Disabled Person Peshawar. | ‘
Sp_ecial.EdliCaition Centre for Visually Handicapped Childrén, Charsadda.
Special Education Centre for ph'ysical_handica'pped Children, Abbottabad. -

(Muhammad Altaf)
Section Officer (Admin) -
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ln d)c I"ulu al Ser \'u.c Tribunal, I(,l'\m.\h.\d

- /\ppc..lls .\u.‘(ﬁ 10 573 757 10 7‘)’% h‘)4 to 918, 918-A, 91‘) o
£1943. 998 to! 1045, 1108 to 1179, 1224 o 1243, 126510 1325, 2327 -

tor 2350, 2352 o 2368&2368-A,236Y 1o 2443, 2446 o 2484 &

2487 10 2501, 35 508 to 2)20(R)C.’>/20l6 witli M.Ps.

.\usr::( Taliv.and ()lll-Clh

Ver \.l]\
Sccx‘c('n:, C‘mx( il A(lnumsu.xt-on & Dc.w..lo,.uu.u( Dmsmu.
Sccxu.u'\' Finance: l)nmmx .md AGPR, Islamabad.

" Date ol’lnshluuon ‘: 04.04,2016, cle.
Datc of hearing  : 17.07.2017
Datc of Judgment : 1 8.0.7.201'7

Before: -~ Sycd R.xﬁquc IIllbballl Slmh, .md Y
S Sycd Muhammnd Hamid, Mcmbcrs. g
_Present: .:Mr Muhamumd Anwar Mughal Advocale for the
R appullants.. . , P
\

" Syed /Il-C-”l.naﬂnll'l Kazmi, /\ssi'slvzmtl Altorncy
General for-the l‘(.bpondullb with . M/s Arshad Anjum,

Assistant Director, CA & DD."Naveed Akhter, Scetion -

Officer, Finanee Division, Azhar Nadecem  Aywan,

Assistant Accounts Officer :m(l Muh.\mm.\d Jabbar,,
Senior Audxlm AGPR asD. R' :

nmc‘vn«m o L=

SX’ED RAI'IOUI' HU‘?SAIN QHAH MFMBI' R leh (his J(uh,xlm.nl o

we shall dccxdc lhc nb0vc mlcd appcnls The. (lu.ls g,xvmg rise (o thc present

appcals arc that the Primec Mxmstcr of Pakistian appxovcd pdymcnl ochallh

Allowancc to lhc msmuuons provxdmg Health Scrvices in the year %012_
and the Finance Division issucd. notification No. Z(IJ)R- 2/2011-777 dated
06.02.2012 for granl of Hcaltli Allowance, cqu.\l o cnc.basnc pay of

mnnmg salary to the- health pcrsonncl in the cmploymcm of Federal: - |

Government in BPS Schcmv.. w.e.l. 0101, 2012 in addition lo the exi lmg. :
pay and nllowancu in BP'S scheme. Hea! lh allowance had bf cn pmd l (lu.l
conlcmpomnus of. thc appellanty in gther Govcmmuu UOSPllﬂlb ‘inclu hng
PIMS, Federal Govl l“ol)clmu_. CDA,ICT, Pakistan Railws lyx and Fec Lr.ll g

Govermment Scrvncu lloxpu.\l l\.l.\mnbnd cle. but it was: disconlmuud m 3

l

the present appellants vudc \mpugm.o oxd\,rs dated 08.08. 2014 21,03, zOl() :

2o SRR ’ : ;
s 5«"»: 'u" : i

/,,;; -
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o 565 fo :.7'.1m)<':s/zmr.,, e, with M.py,

LTy " and .’.5.()1.-01(- 1hc S(.uc .sr). (..lpu.\l Admmnlr.:lmn ‘k Dcvclopmcm

l)s\'hlnn (( /\&l)l)) vide lete. cl.\(ul 06.08.2012 iilloveed ”(.-lllll Allowanee -

~to 24 puvmncl of Duu.hu.lh. General of .\pul.l l,d(.\..llmu (l)(:&L) and
Uu AGPR,. l-.l.uuabad started paying the said Allmv.mcc to these personnel

with vl hnm L) 20, e ln |Ir.u|mm|u\'v m.lum ul \u.rclur\'

CALDID ihe uupioyu... ol DG&L sxmu.d agitating. the maltcr with him who

vide lLl!"!‘dl ed 13032011 nllnwul llc.nl(h Allowance to all e cnmloycc\'

of 16 instiwtions ol l)(ml. and allicd’ cducation centres, cte, in vu_w ol

.funcuon*: and the scnmcs hun" rendercd by thcm m pmvuhng Health
Scrvices o the disabled and special children wigy c.fh.cx fronv 01.01.2012°

and the AGPR accordingly started p.xym the said .|llmv..m to them, The

_ AGPI\ vide lctter dalcd 08.08. 2014 mloum.d the Dirccior Gcm,r.ll DGSE

that Finance Division h:\d not provldul l)ud;_'u allocation ror the year 2014.
2015 for the said Allowance, llcnu.. the p.lymcnl of saud Allowancc be
_<loppcd by submxmng the computer chnnfcs (hrouph concerned DDOQs,
bubscqucnlly the Finance Division .l“Ok.llC(l budget for ‘lhc said AllowancL o
but the CA&DD parked the budget.and later on nllocatcd the same to somc
other arganizaiion, Being agprieved or sloppage of the saic Allowancee \’ldl.
letter datcld 08;08.20'14 the aflectcd’ -employees  filed Wit Petitiog
'No.l784/20|‘l 3'%58/'2(”-1 and -l()()'l/"(”-l whieh were disposed’ or by the

Ilon® ble lslnmnb.xd Hu h (,nuxl lsl.un.ulJ.ld vide order d.uul 17.09.2015 m. .

'lhc following manner: -

¢

XXX ' ' xxx oo XXX
“4. . In the h"h( of the above, (he instant. petition:
' alon"wllh the connecled petitions arc converted into
-representations deemed (o be pending before the learned
Sccretary CADD. The Icarned Scerctary CADD  shal)
. afford an Opportum(y of  hecaring to. an authorized
' representative of the pctmonc s and, thercafler fpass a
speaking order. It js expeeted that the bc.u'cl.'ry shall,

inter alia, take into considcration:

a) -t affidavit dated 26.3.2015 filed by the Su.lcl.ury ' ! ;
Finange, during the proccedings before this Courl Ced i

C0) the Tt that in some cascs the Health Allow:mcc.
was paid 1o the cmpm\ ccs by the AGI'R p..rsuant
el appraval given by Ilu. C'\DD - ‘

<) The request made by and on behalf 'uf' llu. o
Petitioners that in the circumstances recovery of
the Health  Allowance would * cause immense
- hardship: - and : o

d) The l.lcl that fhe pctitioners are. eraployces of

e =Ty o lepartiiients  and entities under ihe
¥y \\-.71 i l'] difTe (q rimen it _ _
v %, |"', Sendad

=




' ‘N§ i(l13)1'l-2l"011 dated 06. 02.2012 . was’ \mambxguous and

T T 3 _’_5:',5 W STIRUNI2016, CIc. with M5,

~ administrative, umlml ol CADD and, therelore, the. '. E :

, L cntitfement of Llﬂ'!hllﬂ)’ shall be taken into
: consideration in the tigghi ul status of  each
©departient oF \.nm) s-.p'\rah.ly :

$ . . ln order 10 meel | the .entds of Jusuu. it would be
R ap-')ropn:uc that reeovery of the Health Allowance alrcady
TR paid 1o the cmp[oy CES 1S n.covcrcd afiera speaking arder has
" been p:xs'cd by the Jearnid Sécrctary. It is expected that tic
Sceretary C CADD shall.pass 3 spwhng order pref crablv wuhm :
- 90!(’0-}'5."
: “

XNN - . ‘.\'.\‘.'\' ; - i x.\'x

The Sceerelury (/\‘\l)l) alter perusiog ! e rcvur'i‘ and aiTording the

opportugily or lu..uuu_. o the authorized mprcacntalxvcs ol the

._pculxoucr:..(uow .\mu.ll.una) on - 14,03.2016 pus-wd “the order dated

21. 03.2016 ‘md dcclnrul the” CA&DD's lclu.r d.xu.d 1303 20‘16

allowing Health z\llmv‘mu. 10 the DUSL unpluyu::, unl.\w('ul .u_,.un..l

the rules, \'oxd ab muw .\nd directed, the AGPR 1o’ recover the said

Al\ow:mcc from their salarics in casy, msiallmcnts.

2. In this backdrop. the appellants | Gled lht. instant appeals with

the followmg pr'Wcr‘ t ‘

It is, lhcrcforu.. most rcspuctful\y praycd that the
appeliant being. cntitled to Health - Allowance being | -
covercd under category of Health Personnel, the said

. ordet dated 21.03.2016- by . 1cspondm' No.l may
therelore, be set aside and it be declared that (he uction
-f respondent Mo 1 inwithdrawing e suid xllov'am:-"l‘
and recovery thereof {rom the salaries of 1ppcll.m 15
malafide, illegal, violative - of principles: of locw- '
pocmu.nlmc.. unfair, unjusl unrcasonable, arbitcary.
fonciful and wpncmu\ and that arc cntitled 1o receive
the: same,. [rom the d:\u. it has been. withdrawn and

stoppcd from p.lymcnl

3. _ The learncd’ \.ounsd I'or the uppcllama argucd tha

api)cn:snls »bcmg Federal govcrmmm Survams undér Article

' Constitution of the Isl.xmxc chubhc of Pakistan, 1973 and covered mdcr

Scction 2 (b) of Civil Scrvanis Act, 1973 werc catitled 1o all pn
- allowances pn.s\.nbc.d by Federal Govunnu.nl o

stated that financial dlrcclwc com'uncd in M\matr) of Finance

'sl\puhu.d ‘\dll\l\Slhlhl)’ ol Health ‘Allowance, o .\H hcalth puson wl| iu;‘

cmploynient ol Federal Govunmm

notification ol llu l-m;mcu Division, the

r us x.mploym..s. Further -

:\m’n.ll.\l\l.\ were ,4kpuvud of ;th':a

e et e s e e e

tin BPS Secheine but dc.\pllc thye. said =
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,":,-s':lid_bc'n'cﬁu' ln wppo'l ol his \Lrsxon

“the s amc claim vide: order d; ed 21 .03, "Olo e contended thy

-a person who hcld a posx in_any institute or orgamz_alxon dchvcrmg scrvices
"in the health scctor and mcludcd in Schcdulc,-l It was furthier submitted (ha

‘samc on 14 03 2013 on the groux‘d that they were involved..in the process

4 . ﬁb‘u(n h)(l()u..\/“()lﬂ cle. with vl Ps,

lhc‘ lc;nrncd counsel for the

’ ﬂppC“.‘mlb rv..fcrr-d 10 the julgments of FST dated 05.10. 2015. 11.01.201¢,

15.05. 201G and- 14,12, 2010 passed in /\pputl 8 No "”4(!()Ch/2 Z()l.» S67 (n
673(R)CS/"0'1 0 L7060 w1187, 189" o 1’51(1\)(..5/"013 & 331 {

0
40‘(1{)CS/’016_nnd pra\-éd for the sam relicf? The lt.nrncd counsel

vehemenily argucd that (he .u.pomlc.nl -Finance Duvmon VWas blowing hot

and cold in lhc same breath as. on lhc one h:md it h‘ud admxuul the claim of

lhl- -1{),1\-]!-..'“.; lu pPais 5 oer thiv ,u"nl\\'lb(. Ll).l .’) u.ls(. u] he, l‘\'l‘. ble

Islamabag Migh Court, l';lamnbnd while, on (hc other hanl, they declined

at the benefit

‘once yranted and acted upnu had created i vested u-'lx( which could not be

\\llhdr:\\\'r. umla(cr.nllv. in violation of puncxplc of natural justice, The

leamcd counscl lor- llu appellant lasily’ .ucm.d that impugned orders were

void ab initio, coram- -nonsjudice “and having no sanclity ol lnw s

withdrasws| 7 stoppage of marlary snounicd 1o punishiment which could not
be .tw:xrdcd wuhuut adopling, the due process of Lave pmvulul uudcr the

(;ovunmuu Servants (18 Hu.'« mey uml l)n'.upluu.) l\ulv.\ ‘)73

4. - The- appcal\ \urc uc-uslt.d by the rcs:ponduus It wn§ smlcd
lhnl lhc said allowamc was Lot admissible (o the nppcllnn(b as they did ne

fan pndrr the detinitios of hul.h Pt mnm.l occiause lu.allh personnel mecant. -

the Health Allowance was allowcd pmvx ianally (o the appellants by the
AGPR on the basis of CADD Division's letter dated 06. 03. 2012 but

subscquently that wasxon sent a rcfcrcncc to the Finance Dlvmon lo scck

its concurrence for admmmbllll) of Hc'xllh Allowancc which regretted the

of cducation, training and rdmlnll(.umn ol disabicd s.lnldu.n and persons
with disabilitics and, hence, gnuld nol be declared as lu.allh prrsonnel to
become entitled for the sajd .nlluw.mcc. The CADD on 13.03.2013 in its
conmununicition o AGPR wmcu.d sam.(:on of the Ut.:\llh Allow.\ncv. to-
DGsSE cinployecs withaut cn..currcnca of the Finance anwsu,n and the
AGPR  made provisional  pay ‘meni’ o the  appcellants, - whizh was
subscquently discontinucd .xhu‘ verification ol entitlement in ordc.r to
prevent the misusc of lhn :\'Im\an\.c by non-cn}xllcd pcrsonncl._ It was

submiticd by respondent No.2 that health allowance was granted- with the

}__-.:
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- C@/ : . . I : 5_‘}\"; 5635w 5.73(1().C$/29.16'. cte. with M.,

.xpprn\'.ll of lhc P mm Mlmslcn (hr

lhru.: l-..duml Govcrnmcnx lIo;pz(als i.c
: .Scu.m.ca.l .G. Po!\-uluuc

. l"nkxstan AInstitute of Medicul
and N.xuonnl 1nsulu(c of Rehabilitation: Mcdxcmc.
l’hL Ducctomu. (u.mrnl of Special Eduwlmn n

ulm,.l(mnnl body. d(..lll
n.lmbllxl.xuon ot' dx...xblv,d chxldrcn

_carried out by a. mu-u-vrot'cssxonal lc.lm mcludmg lcachcrs profcssnonal'i

doc.lors admuu'.lr.n(ur-.,. ministerial il supportive./ .mull.u ¢ stalt did uu(

-fall’ within lhc ambit of hcalth organization and could nat be dcclarcd as

*health pu‘sonncl' o get the said allowance, The u.apmuluu No:3 e,
AGPR inits parawm comments submitted that the xdcnllcal cascs: uucd Dr._

Farkh F. Lodhx. ste. vs Sccrclary Fmancc we

‘Hon' blc Suprcmc Court o('Paklsl:m RS — o '
, 5 L We heard u:zc vlcamcd cdunsél}{or the parties and perused the R
* récord. R ' o o
6. ' Hn. health .:lluw.mcx. u]u.nl to onc basic pny o(’runmn{; s.ll.u'y

was granted . to the hc.mh m.mmm..l in e uupluymuu ol Federnl

Govn.rnmcm. in IS Schene, \vuh clleet lmm ()I 0l 2012 10 was nuul«.

admxssxblc lo non-chmcal cadres. In reply (o a quu’y raiscd by AGPR vide
detter No.TM/J 8- 64’C$HP/IU’$IZOH 121186 datcd 12. .03. 2012,

172 dated 27.03.2012 fumished ds.l'im(xon of the hcallh pcrsonm.l by

that *health pcrsonncl meant a persons who held a post in any institute or

organization dclnvcrm;_, scrvices i llu. health scelor and included in -

- - Schedule-], but did not include ; pcrson who was on deputation to the

Federal Govcmmcnl from any Province or othier aulhorxty and who was. on

conlrac( or. on work charged basus or who was paxd from contmgcncncs.

- The appcllams are ncither rlcpulauomsls lrom any Provmcc or other
) aulhomy nor have -been” cngagcd on. contract [or on work chargcd basis.

- They arc alzo not being paid from conung,c.ncu.s. On the contrary,- they are

civil servants under section 2 (b) ol (lu. LMI bcxv.mls Act, 1973 and are,
dchvcrmg scrvices to the disabled chxldrcn 7 persons. The bcncﬂcmrzcs /

appellants compriscd of Academic and Admmxslmuvc Cadres. According

to the dcﬁmuon l'umnhcd bv the Finance Dwns:on v:dc lhur u.0, dated -

27. 03 2012 Lhc appcll.mls arc entitled to Jealthy nllnw.uu.c. In pacas-6 & 7

undcr Facts of parawisc comments filed bc(orc the Hon' blc Islan}pbnd Lligh
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ough a summary, spcciﬁcally moved for =

Socml Wclf.uc bcmg an-

with the.-. pxocc:.s ol' v.duc.xuon. training and, o

and- pcrsom thh dlsablllﬂlb \vluch was -

rc still - pcndmb before the

the |
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S as. UPA f'or DGSE for ﬁu:mu.ll ys..u 2014-15

() . 565 to ‘ﬂ"(R)CQI"Ol( cle, with M. l's

C‘ourt h,lam.nbnd on hch.:u of .Su.rc.mry i m:uu.c Dlvuswn in Writ-p

NO 4007.'2014 lt wns calc"oncnll) adnullul lhdl m Apnl 2014 Mxm sty ol

C:\DD agnm w.ﬂmuul NIS/130s. cnnlnmmg a provnsxon ol Rs, 100 million

S, hmvgvu DIEA u.lu..c.d o

cndor«: lhc NIS 4.B0s and for u.full)' d«.duuul .m amount- ol Rs,92,542

million of HPA lcavm" Rs7.458 million_ for- the, pcmxom.rs (now

_ :lppcll:lnl..) e, 24 cmpltJ\ ces wilio belonged (o mcdlcal profcssxon and came -

under the . eriteria of cnlxllcmcnl of HPA, as per DEA (CADD)

,undcrslandmg DO letter. dalcd 09.05.2014 was  issued by I?A;s,

* Organization 1o AGPR for sto;:pagc of HPA o non-cnutlcd.cmp.loyccs. and

it was dul) of AGPR 1o take acuon on the said - letter and dccide

. cnmlcmcn( It wasg praycd lha( the. Petition was .an .ldmmnlr.mvu nsuc with

CADD & DGSL, therefure, the I m.mu. Division be' c.\c..ludul from the list
‘of rcspondcnl\. Now the Finance Dnvmnn has came up with dl(‘(crcnl

stand. 1t is not .nllowul fo approbate and u.prub.nu. ‘No logical. reply has

been submitied” by the n.\,)onduu\ for du.pnvuw the appellants of their

lepitimate rights, A large nimber ufunplnyucs of the Feder al Qovunmcnl )

similarly placed, arc gcum;, the said .xdvnmngc Why, then,’ Lhc appellants

be deprived, is not clear from what has been. wrxucn inthe comuu nts before -

the lon'ble l:.lnm'xbnd llu_,la (.oml l:.l.xmabad and the lcdcral Scrvncc

Tribunal."This scems lo be, dxscnmmalory trcalmcm oftcndmg Article 4 «&‘
25 of the Constitution of I<l.muc chubhc ofl’akxslan 1973 l~urt1u,r. the
: appc.llan(s have been dxrcc.(cd by fespondent No.l 1o, rctund he paid

amount \\huch is against the pnncxplc of locus pocnucnlmc bcc.uusc_ the -

Hon'ble Suprcmc Court of Pak:s(nn hus consxslcntly held that the ‘benefit

oncc granted .and acted upon created & vested right whxch could not be
<

w:lhdra\vn unilaterally, Tin \xolauon oF natural Juslxu.. Itis an c..tabhshcd'

laiv that bcncﬂls reccived hy a civil scrvnn( cvm under ;.rmncous order’

pns.u.d by the compc(cnl .xulhonly wnlhnul 'my tault on the ,';.xrl of civil’

servant  could _hol” be- n.cmcxcd cvcn il', the benelicial order’ was

sulmcqucmly withdrawn aor ruuﬁuf We.are romlu.cl o take this view in

“the h"hl ol'lhc;udmncﬂl of Hon'blc Suprcmc Cour( of Pnustun reported in

PLD ‘1992 sC ..07 Henee. 1o this e\tcnt the unpw"ncd ord(.rs are’ not

legally susmmnblc. and liable to be sct .mdc

7. : Wc wauld like to makc an cmphns s on the Judgments of the

Tnbunal in Appcals No "24(R)CS/"OIS and 381 to 4OS(R)CS/“016 dated .

/

c..(ilion.
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v 3OS 1 ATIUUSLUT O, ete. with dLIs,

05710.2015 and 14.12.2010 whercin the cbmrd‘vcrs’\' relating to Health
Allowance has already been resolved. When confronted with the said lact,
the respondents have failed 10 deny the fact. As such, the action ol the

respondents appeirs 1o be inconsistent in the light ot the afurementioned

judgments on uccount ol Asicls 23 of the Constitution Miich'guaranlccs .

».qu.\l rights and equal protection of law for cvery citizen. To cnsure’

umfomm\' rule of consistency mu:.l be applicd while considering the case -

ol e appetlant, Sinee the Lhatble Apes Cane vide i ||u|)'nunl I the

‘ casu reported as 1996 SCMR 1185 has already held that “rule ol U)od

;,avu'n.mu. domands .h.n the b\.n\.ﬁns ul’ the suid decision be \..\h.ndc.gl lo :

other civil servimts alsa, who m.uy uot be partics o the hu;,nLum, mslc..ul ofl

compelling them to approach the 'lnbpn.xl or.any othur legal forum. Hcpcc.' _

the claim of the appcllants is rcquxrcd to be dccxdcd on the same analog,y/
principle as framed in the cascs or Dr. Farrukh Fi iaz Lodln and othcrs by the -
'I'nbunal vide usjudgmcnt dated 05 10. 2015, 11, 01 2016 and 14.1% 201{3

S. : I'orcgomg in vicw and lollowmg thc rulc of consistency, thc ;

“impugned orders duted 21,03, 2010 .uul 25.03.2016 are sct .mdc wth

direction to the respondents to continue the Health Allowmcc alrundy

grinted (o the appelants since 3012, and to refund all d«.dm.uon made in

~comipliance with the inpugid arders’ within. s periad ol one n_mmlh Irom

the date the vopy of this judpment is eeccivad in theie oflice, Since the min

”n . .
appeals have been accepled, iviise. Patitions are also aceepled.
. . . " .

v, Judgnent to appdyall e titled appeals mutatis mutandis.
10. - There shall be no order as to costs. T ,
11, _ Partics shall be informed-accordingly. - ' !

| T .§l'9(//-— ; _f%._’.:.

o MEGRUER\ ' . MEMBER '
ISLAMABAD o T '
18.07.2017 / | - :
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9.

05.10.2015 and 14.12.2016 wherein the controversy felating to Health
Allowance has already been resolved. When confronted with the said fact,
the respondents have failed to .deny the fact. As such, the action of the
respondents appears to be inconsistent in' the lighf of the aforementioned
judgments on account of Article 25 of the Constituti'on which guarantees
equal rights and equal protection of law for every citizen. To ensure
uniformity, rule of consistency must be applied while considering the case of
the appellants. Since the Hon’ble Apex Court vide its judgment in the case
reported as 1996 SCMR 1185 has already held that “rule of good
governance demands that the benefits of the said décision be extgndcd to -

~ other civil servants also, who may not be parties to the litigation, instead of
_compelling them to approach the tribunal of any.other legal forum. Hence,

the claim of the appellants is required to be decided on the same
analogy/principle as framed in ‘the cases of Dr. Farrukh Faiz Lodhi and
others by the Tribunal vide its judgment dated 05.10.2015,.11.01.2016 and

14.12.2016.

Forgoing' in view and following the rule of consistency, the impugned orders

8.
dated 21.03.2016 and 25.03.2016 'are set aside with direction to the
respondents to continue the Health Allowance already granted to the
appellants since 2012, and to refund all deduction made in compliance with
the impugned orders within a period of one month from the date of copy of .
this judgment is received in their aoffice, Since the main appeal have be
accepted Misc. Petition are also accepted. ’
Judgment to apply all the titled mutatjs mutandis.

10. There shall be no order as to costs.

11. Parties shall be informed accordingly.

ISLAMABAD

18.07.2017

A



Muhammad Attique ur Rehman : o
etc. . © (in C.A.811/2016)

:..Respondents(Sl '

. For the Appellant(s) - Mr. Sajid Ilyas Bhatti, DAG

(in all cases) . . Syed Rifagat Hussain Shah, AOR.
Ms. Saadia Kanwal, S.0 Fin. -
Mr. Abid Hussain Channa, S.Q Fin.

. Mr. Sajid Javed, Asstt. Legal Fin.
Mr. Abdul RaZ7aq, AAO MEG

awalp1nd1
For the Respondent(s) In—person

For the Respondent(s) Mr. Muhammad Ilyas LOdhl, ASC
{in C.A.216/16) ' Malik Itaat Hussain Awan, ASC’

‘Amicus Curiae: . Mr. Muhammad Makhdoom Ali -
Khan, Sr. ASC ' '
Mr. Sikandar Bashir Mohmand, ASC
Date of Hearing 17.01.2018. "
JUDGMENT

UMAR ATA BANDIAL, J.— By leave of this Court

granted on 23.02.2016, o142016 and 12.12.2017 in the
scveral connected appeals before us, the. appellant Federal
Government challenges the Judgrnents delivered on commoa
questions of fact and law by the learned Federal Serv1ce Tnbunal |
on 05.10.2015, 11.01.2016 and 18.0:7.2017. ‘The Judgments
1mpugned in the connected appeals declare - the respondent
employees of dlfferent institutions functlomng under the
D1rectorate General of Spec1al Educatmn (“DGSE”) to be entltled '
.to payment of Health Allowance granted by the l‘?‘ederal.'
_Government vide its Office Memoranda dated 04.02.2012 and
06.2. 20 12 These Memoranda are 1ssued by the Fmance D1vzs1on
| Regulatmns ng)_ Government of Pakistan pursuant to

ap'proval granted by the Prirne‘Minister under the Rules of

ot LT S8R P SIS S o
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Business, 1973. It would be useful, to reproduce ‘t_he two




S ;

memoranda containing the terms and conditions for thegrant of . Co

- * Health Allowance to eligible persons:

“Gevernment of Pakistan
Finance Division ' . v
(Regulations Wing) . .

Islamabad, the 04th Feb,2012

e e g T e
[]

F.No.2(13)R-2/2011
OFFICE MEMORANDUM

Subject: . GRANT OF ADHOC ALLOWANCE EQUAL TO. ‘

i : ONE_BASIC_PAY AT THE INITIAL OF THE
SCALE TO.THE HEALTH PERSONNEL IN BPS
' SCHEME. ‘ -

e g i
s e

‘ The undersigned is difected to say that ‘the
Ordinance No.VI of 2011 that sanctioned the Career Structure for.
o ' ‘ Health Personnel Scheme (CSHP} has lapsed on 26.12.2011.
L Accordingly, CSHP is no longer in the field and all health personnel -
have consequently- reverted to the BPS scheme. In order to c
compensate health personnel for the loss of benefits sought under '
CSHP while preserving their status as Civil Servants, it has been
decided by the Federal Government to grant adhoc allowance equal
_to one basic pay at the initial. of the scale to the health personnel
"in the employment of Federal Government, in BPS scheme, with
‘effect from 1%t January, 2012. This will be in addition to their ,
. existing pay/allowances in BPS Scheme. C . : J o
3

i
1]
I
Iy
i

i

!
1]
H
1
i
1
i
o
[
i
1.
)
i
;

2. This Divisidn’s OM No.2(13)R-2/2011-698 dated 17t '
November, 2011 may be treated as withdrawri w.e.f. 26.12.2011.

© 8d/-- o ' 4
(M. Munir Sadiq) j
Deputy Secretary (R-I)” - .- . ' i
' i

ke

“Government of Pakistan
Finance Division
(Regulations Wirig)

3

§

| :
F.No.2(13)R~2/2011-777 _ Islamabad, the 06t February,2012 e 5 7]

. OFFICE MEMORANDUM

Subject:  GRANT OF ADHOC ALLOWANCE EQUAL TO ONE-. : S

: . BASIC PAY OF RUNNING SALARY TO THE HEALTH , S
PERSONNEL IN BPS SCHEME. K - .

‘ In continuation of Finance, Division’s, O.M.
No.F.2(13)R-2/2011, dated -4.2.2012, it has been decided by the
Federal Goverpment to grant benefit of one basi¢_pay_of runnin : ‘ ‘

salary as Haalth Allowance _to_the  health personnel in the . : i
employment aof Federal Governiment, in BPS scheme, with effect .

" from 1st January, 2012. This will be in addition to their existing . : | H
allowances in BPS Scheme. Also’ grant of stipend amounting to. : |

¥

Rs.50,000 per month to the postgraduate residents and Rs.24,000 . .
per month for House Officers “respectively w.ef. 1.7.2011 will ' _ : 1
continue: : . ' . |
]

. sd/-- . .

_ (Manzoor Al Khan) | B . , 5

Sr. Joint Secretary (Regulations)” _ x! i

(emphds:is sﬁpp lled) - ;

2. : Learned bepu.ty ‘Attorney General has contehded
that the Health Allowance granted by the Federal Government is
availabie to healﬁh personnel in the employment of the Federal

/ Government in the BPS scheme at three hospitals established in

X
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Islamabad, namely, Pakistan Institu‘te of Medical Sc-iences

(“PIMS”), Federal Government Polyclinic (“FGP”) and Nat1onal. A

Inst1tut10n of Rehabrhtatlon Med1c1nes (“NIRM”) The employees

at these hospltals do not have a career structure in place efter

the Career Structure for Health Personnel Scheme Ordmance,. '

2011 (“Ordinance”) lapsed on 26.1.201 1. The Health Allowance
was accordmgly dranted by the Federal Government as a form of

compensation. It is . clear frorn the two - memoranda dated

04.2.2012 and 06.2.2012 reproduced above that the ‘Health -

Allowance is granted to “hea.lth_- personnel”. ‘However, the

composrtlon of the category of employees that are ehgxble for the

beneﬁt has not been prov1ded therern The respondents who are

. several hundred in number are unrepresented by counsel In

view of the fact that a large number of employees are. aﬁected by
the instant controversy,'the C‘ourt has sought assistance from
Mr. Muhammad Makhdoom Ali Khan, Sr. ASC and Mr. Sikandar
Bashir Mohmand, ASC as amicus curiaev in the 'mat‘ter.

Mr. Sikandar Bashir ‘Mohmand, ASC made able subrniséions

before the Court that highlighted important facts and -

documents on record which simplified the controversy .

appreciably.

3. It. tran’spires that an Office Memorandum dated

27.03.2012 by the Finance DlVlSlOI‘l (Regulations ng) clarifies

that the term “health personnel used in the above. ment1oned'

memoranda bears the -meamng given to that expressmn in

'~ Section- 2(b) of the Ordinance. This deﬁnition refers to the

contents of Schedule-I to the Ordinance Which specifies the

service provrders who qualify as health personnel A perusal of

‘Schedule-I shows that five categones of service prov1ders are

TR
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classified as health personnel namely Doctors, Allied, Nurses,

Pararned1cs and Support. The services specified under the

categories of Paramedics ancl' Support include Teachers,'-

Audiovisual Operators Techn1c1ans L1brar1ans, etc.

4. ‘The adm1n1strat1ve l\/hnlstry for the ' health

institutions of the ‘Federal Government at Islamabad is the
Ministry of Ca'p'ital‘ Adrninistration and Developrnent Division
(“CADD”). It is -an admitted . fact that ‘vide -order dated

13.03. 2013 thé Ministry of CADD granted the Health Allowance

to the employees of the DGSE and its allied spec1al education.

centers/ 1nst1tut10ns mcludlng Namonal Trust for the Dlsabled

(“NTD”) and the Nat10nal Counc11 for Rehabﬂltatlon of Dlsabled
Persons (“NCRDP”). v The - respondents were thereby

| acknowledged as beneficiaries of the said grant and were'paid

the Health Allowance with effect from OL.1. 2012 until

27.10.2014, when the Flnance Division informed the Accountant
Genera.l Paklstan Revenue (“AGPR”) that only health personnel
working in Federal Government hospitals - and 'chnlcs were

qualiﬁed to receive the Healtn Allowance. The AGPR

_correspondingly instructed the'DGQ,E to stop payment of the

said allowance to its employees as no budget allocation for the

said emolument had been made in the financial year 20 14-15.

5. ~ The diécontinuation of their Health Allowance was

taken to the I'slamabad High Court by some of the, respondents.
Vide order dated 17.9.2015 the 'learned High Court referred the
dispute to the Secretary CADD for passmg a speakmg order
thereon, and till then restramed recovery of past payments of
the Health Allowance from the affected employees of DGSE and

alhed centers The Secretary CADD heard the partles and by

Senicr €"
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 order dated 21.3.2016 rejected the: entitlement of the

DR Lo Kiiivec-1 iy

- ' respondents to receive the said allowance. The principal ground

oIl

of his decision is that employees of the DGSE were engaged in -

o PARL Rt p iy

the process of educatlon, tralmng and rehabilitation of disabled |

children and therefore did not fa_ll within the ambit of a health' I oA i“

SR

organlzatlon The respondents successfully challenged the sa.td :

= g

SEALSS

order before the learned Federal Service Tr1bunal whrch has,

inter qlza by the 1rnpugned Judgrnent dated 18. 07.2017 declared ' ' 5

that the respondents are entitled to’ the grant of Health : ;

Allowance.

-

6. Learned Deputy' Attorney General has contended :

that after the lapse of the Ordmance that had provided a career .. . . ' ;l
structtire for the doctors, nurses and pararnechcs workmg 1n. I .‘ : .
PIMS, FGP and NIRM, the Health Allowance was granted by the
‘Federal Government as compensatlon to the. sald ‘health - N

personnel. " He was, however unable to show any

)RR R A A R

contemporaneous du‘ectlon 1ssued by the M1mstry of CADD or ,

the lVliniStry of Finance that restrlcted the grant of the Health

RPSPRTIPEL
e e s e

Allowance to the claimed 'em'ploy'ees of .the three hoepitals
specified by hirn.) As already noted above, the deﬁmtmn of health
personnel provided in .the- M1-n1.stry of F1nance Ofﬁce " ' !
Memorandum dated 27.3. 2012 is wide in 's'cope and t_herefore ‘. |
unhelpful.to his plea. : - | _ | - ;

7. We have examined = the deﬁnition' of “health

personnel” ‘adopted by said memorandum dated 27.3.2012 from

i

Section 2(b) of the Ordinance which is to the 'followlng elfect:

“b) “health personnel” means a person who, holds’ a post in any

- institute of organization delivering services in the health
sector and included in Schedule-l but does not include:

. -} a person who is on deputation to the Federal
/ ‘ o Governrnent from any Province or other authority;




Y
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ii) a person who is employed on contract, or on work

" charged basis or who is paid from contingencies.”

8. It is noted that the foregoing definition of health

personnel covers persons holding posts in any institute or, E

organization who are delivering services in the health sector that

are included in Schedule-I to 't_he Ordinance.» Learned Depl.ity.

Attorney General was unable to, d1st1ngulsh the respondents, '

who are employees of the DGSE and allied 1nst1tut10ns /centers,

NCRDP and NTD from. the pararnedrc and support staff

_positions that quahfy as health personnel accordlng to

Schedule-1 to the Ordinance. It is not denied hy-the appellant

that education, training and rehabilitati_on of disabled persons i

are services provrded in the. health sector. These services fall

>Mthin the terms of Schedulel to the Ordmance and therefore
. the prov1ders thereof qualify as health personnel

-9, Accordingly, not only do the respondents fall within

the category of persons who are, in terms of Finance D1v1s1on
Memoranda dated 06 2.2012 and 27.3.2012, eligible for grant of
the Health Allowance but their entrtlement has in fact been

admitted by both the Ministry of CADD and Ministry of Fmance

In this respect the aforernentloned letter dated 13 3. 2013 1ssued
by the Ministry of CADD is. referred. Also the affidavit of the . |

Secretary Finance, . Government .of Pakistan ﬁled in  the .

Islamabad H1gh Court pursuant to' that Courts order dated
20.3.2015 passed in, Wr1t Petition No. 4007 of 2014 speci‘ically
records that the proposal approved by the Prime Mmlster vide
Surnmary dated 25.1. 2012 did not restrlct adm1ss1b1l1ty of the
Health Allowance to the personnel of the three hosp1tals

(1dent1ﬁed by the learned DAG) For that reason the Finance

‘f'm"f= 1T N
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Division Memoranda dated 04. 2.2012 and 6.2. 2‘012 made the

: 4allovvance avallable to all -health personnel employed by the

Federal Government. 1n the BPS Scheme

10. . As a result the said allowance was pa1d to the

health personnel of the‘DGSE and its allied institutions until |

27.10. 2014 when the Finance Division instructed the AGPR 1o -

confine the grant of the allowanCe to employees of Federal
Gove1nment hospitals and clinics. Th1s 1nstruct10n represents.
merely a change of opinion wh1ch is not occasroned by an
amendment in the terms of eligibility for. the Health Allowance

Therefore, as the Memoranda dated 04.2.2012, 06 2 2012 and

27.3.2012 issued by the Fmance Division, Government of

Pak1stan still hold the ﬁeld in their original terms,. there is no

merit in the ob_]ect10n by the learned DAG to the ent1tlement of

the respondents to claim and receive the Health Allowance

11. As a secondary and also'tenuous argument, learned
Deputy Attorney General contended that the Health Allowance is
granted lnnder‘ executive fiat without any 'statutory backing
therefore the same can be Wlthdrawn by the Federal Government
at any time. That is clearly a flawed content10n It is adrmtted
that grant of the Health Allowance and the terrns ‘of ehg1b111ty to

receive the same were determmed by the competent authonty,

Ministry of Finance in accordanee with Rules of Business of the ‘

Federal Government. The original 'terms" of the said lawful grant

still hold the fleld These were, acted upon and payment of the

Health Allowance to the respondents has conferred a vested'

right upon them. In such circumstances, the execut1ve 1s barred

by the rule of locus poemtentzae from un1late1 ally rescmdmg and

retrieving the beneﬁt avalled by 1ts rer1p1ents Reference is made
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e




) C . S ' . [

to Pak1stan, throy,gh the Secretarv, Mlnlstrv of Finance vs.

Muhammad H1mavatullah Farukh1 (PLD 1969 SC 407) and

The Engineer-in- -Chief Branch vs. Jalaluddm (PLD 1992 SC

207). Therefore w1thout a change of the terms of eligibility for . S
the Health Allowance even the prospective exclusion of the -

_respondents from ‘receipt of the benefit shall const1tute arb1trary

“and unlawful action.

12. o In the circumstances, we -do not ﬁnc_l any error or
defect in the impugned judgments of the learned Federal Service

Tribunal dated 05 10.2015, 1112016 and 18.7.2017.

g pe s T STT SRR G IO

Consequently, these appeals are d1srmssecl and the entltlernent ' r

of employees of the DGSE, alhed institutions/ centers, NCRDP ' ' - ‘,

and NTD to- receive the Health Allowance is affirmed.

Sd/- Mian Saqzb lear CJ . ’ | :
. sd/- Ulnar Ata Bandial, Jg . ‘
Sd/- Fjas 'Pl Alsan, J i
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o Ofﬁce of the |
" Accountant General
. Khyber Pakhtunkhwa Peshawar

" Phone: 091 9211250-53

- o . " e— . i _ ; perinesy ” y . — ‘ " o - -~ "
- 'No.HAD}/Allowanc.es/Corresp:/20 17-18/422 . Dated:19.04.2018

- = To

The Brahch Officer, _
~ Pay Roll-4 Section.

Subject: . COMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED
_IN CIVIL APPEALS NOS 1631-2112/2017,216/2016 &
806-811[201‘6'BY THE SUPREME COURT OF PAKISTAN._ )

Q T

I am. dircpted to ericlosé here'jwith a copy of ‘A.O(TM)

 No.TM(F)/T-4Q/Health: Allowance/2017-18/138  dated 05.04.2018

- under intimation to AGPR Sub Office Peshawar accordingly.

alongwifh Hond_r_able Supreme Court Judgment for.further '. compliance. -

3

. D:'\My Document\HAD Sectidq\éomplainf rega_rd.doc

L]
i
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'. -Copy forwarded to Accounts Officer (TM
G-8/4, Islamabad.

r | | —GEFICEOF THE _
N I ’ : OUN lANT GEERAL PAKISTAN. REVENUES
3 @F? X . L .'Sub Office ‘
\Z :%95 - PESHAWAR
T Ph No: (091-9211278), Fax No:091- 9211301
No. TM(F)fI‘-40/Health -Allow./2017-18/ /3~Z ' J Dated 05 .04. 2018

S \/I' he Accounts Officer (HAD), o . @ -
. Y Office of the Accountant General, o o .

.Khyber Pakhtunkhwa, Peshawar. :

CONIPLIANCE OF JUDGIVIENT DATED 17.01.2018 T’ASSED IN_CIVIL
APPEALS NOS.1631-2112/2017, 2162016, 1344/2016&806-811/2016 BY THE -
SUPREME COURT OF PAKISTAN

'Subj-e'c_t:

Pleas'é. fmd enclosed .herethh the Accountant General Pakistan Revenes,

Islamabad letter No-TM/18-64/Circular/2017-18 Vol-B-TI/589 dated 12.03.2018; along-with its

enclosures on the above subJect

The Supreme Court ‘has ‘made the employees of Direstor General Spccial
Education, its allxed institutions/ Centers, NCRDP and NTD entxtled for Health Allowance
Hence, the Dnrector General Speclal Educatlon has been transferred tc- Province under 18"

'amendment and become a Provmclal subject. It is kindly requestcd to take the requrs:te acticn on - -

the above noted subJect judgment - under intimation to this office for onward subn11551on of -

compliance report before the court. o
o ' - o | Aucggws (’I’M) )

AGPR Sub Office Peshawar :

bffice of the Accountant General, Pakistan Revenues :

,

L ’D " ACCOUNTS OFFICER (TM)
_ , ‘ o W o A GPR Sub Office Peshawar
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1713 Cosvey Rllouance 20 £°000.00 4004 k. penefits & Deatd € 2,136.00- :
1550 Special Allouance : 2,414.00 -3609 Incone Tax 2,158.00-
1947 Hedical Allow 154 (1 2,263.0

2711 Adhoc Relief A11 201 4,281.00

2274 fiddoc Rellief A1l° 20 . £,337.00

.2147 Adhos Relief A1 203 5,337.00 . .

PATRERTS -~ | 146,013.00 OEDUCTIONS ’ 8,769.00- N KET PAY 131,241.00 01.08.2018 31.08.2018 ' ..

Dranch .co"de:znuz HAYATADBAD . UNTTED BAMK LINITED HAYATADRD . Accat.No: 010-3697-1
‘feazicas HASIR CUL TRYe, 1570268868361  _  Desig: SENIOR TERCHER T e0209470) Crade: 17 BTH: Toovens | Guckie ho: - Cazstted/Mon-tazetted: 1
? PAYHENTS anBUNT DEDUCTIDNS : TAROOAT LOAN/FUND PRIRCIPAL REPAID . BRLANCE e

0601 Dasic Pai ’ 48.,770.00 3017 OFF Subscl;i tion - Rs 4,270.00- . CPFY - 471548 . 254,438, 90

1001 House Regt'nununce "62650.00 3501 Beaevoleat tusd 800.00- IHCONE TAR §,765.12 1,628.00 0,13?_.40

1850 Special Allowasce 2,118.00° 4004 R, Bepefits & Deatd T 2,13.0C- !

- 1547 Nedical fAllow 154 U 1,995.00 3609 Tocone Tax 814.80- R

1985 Health Professional 48,770.00 - : is

2148 157 fddoc Relief A1l 1,100.00 A

7199 Rdhoc Relief Allom 750.00 Yy

2711 Athoo Relief A1l 201 3,895.00 .

2224 Addoc Relief A11 201 4,877.00 ‘ .

2247 pdboc RelieF AL 201 4,877.00 - : .

PAYREATS ) C123,792.00 : DEDULTIINS 8,020.00- NET PAY 115,772.00  01.08.2013 31.0%. 2018 .
_sranoh Cude: 223487 AERICLLTURE UBE_\JERSIJY, PESHAUAR. . HALIB pritk LINLTED ACKICULTURE UMIVERSIIY, PESHANAPESHANAR ~ ficeat. Ro: 149771006007903 . 5
' 30471841 SHAZIA SUL - cHIC: 1730134134780 ’ Desiy: SEMIGR 1:&13“}?““"1555394713 Srade: 17 'ATN: - E‘ua&.}e Hs.: T Cazettadson-Cazettad: [ )
. PAYRERTY ARBUNT OEDUCTINRS ’ ‘a‘n gt - LOAR/FUHD - PRINCIPAL  REPADD BALBNCE L ieeeeeennes

privraree W.770.00 3017 OFF Subscripticn - B3 4,270.00- GPFY: w gm0 - "

1003 House Rlzt flleuance 4,650.00 3501 Beasyclest gund g00. 00~ 1ACONE TAX 9,745.12 1,628.00 8,13?.40

1550 Speciar Allewasce 2,\18.00 4004 B, BeneFits & Qeald € 2,13¢.00- : " .

1947 Nedical Allém 1S4 [$8 1,985.00. 3609 Incone Tax - 814,00~

1565 Health Professinaal 48,770.90

. 2148 157 héhec Relief ALl $,100.93



PESHAWAR HIGH COURT, PESHAWAR.

~ FORM ‘A’
FORM OF ORDER SHEET
Date of Order ' ORDER OR PROCEEDINGS WITH SIGNATURE OF .
or Proceedings JUDGE/JUDGES '
1 ‘ ' o 2

D e e ——————

119.09.2018 | W.P_No0.4301-P/2018 with Interim Relief.‘. :

Present: Mr. Muhamrnad Khursheed Khan, Advocatc
counsel for the petmoners

Mr. Moeen—ud-Dm Hamayun, AAG for the .
respondents. a '

*kk -

Despite direction of this Court date_d 11.09.201 8,
the Advocate General Office failed to chcck the relevant
quarter i.e. respondent No.2 and apprise the Court about the :
conset]uences volf the impugned letter dated 03.06.2018.
'Today, the learned counsel for the petitioners produced
another letter dated 14.09.20'1 8, wherel)yv the Di_reetor Sacial
‘W'elfare & Special Education Department despite repeated
| reminders of Accounts Officer has failed to p'roylde the'
requisite adm1551b1hty of health professwnal allouvénce from
Finance Department and release of budget through AP
| system under object head of health allowance is st111 awaited. |-
I-The letharglc and dlsobedlent attttude of the concerned oft‘lcer
has exposed him hable to be dealt with under the contempt of

Court laws, however, takmg lentent view, the Secretary |

/ Fmance Khyber. Pakhtunkhwa Peshawa.r is direeted "to

C&r | personally appear before the Court and explam his posmon

TATT%@ED
EXAWINER .
?eshawar High Court



- 2
To come up for hearing on 04.10.2018.
Interim Relief.
Notice for the date fixed. In the rheanWhile,
Professional health allowance shall not be deducted from the
petitioners.
Ve o v o stasbmrans. ..naa;A‘-:osaoc:(‘?.;Z'é»’“..—.'m- . .
Date of Presentgtion of Application. ] )'&‘(%.252(1/
Noof Pages bl o ,,{ _______ _ .
COPYing Tee ee ben e e em e g aes |
P OO = S covmmmnsANOOR
Nate of Preparition ot Copvo ... »2 . ”'*(7~_2,2,-

13uwe of Delivery

of Copa...... . rg. Q..L. 2— o

2 : o o

Yeroived B) .w..,. _.,_<~‘u./.9.2”/f;“MM' —

Ju#tice Qalandar Ali Khan.

*Ayub* ﬁon’bl_e Mr Rooh-ul-Amin @ap & Hon'ble Mr.




~the petltloncrs filled &

(Ahnex-ll).

tatter to Deputy Commxssmnev Peshawar wnh

RARES

T

Gowr"\r\ FENT QF KV

¥ Y ZAKAT, USHIR, SOCIAL WELS ARXZ,
W & WOMEN i3 SVIPOWERMENT
Rtz » ' ‘.
SUMMARY = '7}“‘ PQO\./I\‘L,.M CABINCZT
Subjecti- DRAWL O F_HEAITH A'u-ovv,f.\;\.lc:z-‘z BY THE EMPLOYEES OF
SPECIAL EDUCATION : y
WP, No 430/2018 NAZEER SHAH VS GOVERNMENT GF KHYBER
PAKHTU\!KHWA
Before the 18" constitutional amendment the e—mployees of
Directorate .General of Sge lei Education, Islamabad were allcwed.and since
01.04.2011, after the 18™ amendmaoent they were working under e Seerony,
Sacial Welfare Department, ihvhor Pakitunkh Tn‘ thmir coenniory aned nlnee
01.01.2012 the petlitioner were receiving. Healln llulLJuf sl Adowanon vids
[Fihance Division (Regulation ‘A-"ir‘;g), ls'amabad Notification (Annen-d),
This c:Howc,nce was siopped by Federal government and accordingly

2.

service apnecal in Federal Service Tribunal, lulamabod and

vice Tribunal decided in favour of the pelitoners

Sar

on 16.07.2017, the Federal

.

3. 'Ihe Federal; Goverm ent then cha!lcnocd the Jucgmom / LJOU“”(JH of -

lho Federal Service T ubunal in the Supreme Court of Pakistan bul lhu apex eourl

also decided in favour Of‘fthe petitioners (Annex-}ll),

4. After ShlflﬂJ mc services from ‘-cdcral Govcmmcn\ to Provincial

Government of Kh/ber- Pc.;(.nun khwa, the empl ovccs of Speual
receiving the said allowance prov' ionally on 13.08. 2010 the Accountani Of“'icer :
Pakntumuw‘a has written a

ouwt;on were

i
|

o

v

(PR-O4) office of the /\CCOUI’]‘”T’ Gencral Khyb

copy tc Dire ctm S\JC'al \/Vella

and SccrcLary f'marc: Dcp;m.v nt that budget for 'ho IHeal: H A Jowam has

been allocated but thp same has not been uploaded to the SAP kl_/uﬂ puler by:-slczkn
lill date. /\ccountant Omccr (PR-04) further clarifia,d th'at ' ne Accounlant C»Jumﬂ‘al '

Office has released thelpayment LHeahh Allowance) to these omplnymw 0t The

rarjuest of Social Welfax{.' Depa m*mnt in ccmpliance of the Judamonl af Supruine

1

(Caurt of Pakistan dated :7'0 orovusno.lally and subject to its (I(JI]H':HH)HII)/
o

l




GOV"R'\!\'~~‘:.'\~1 OFY YB"RDOK TU&‘(\ r\'\f/\ .:@

AK/)T USHR, S"(‘IDL‘/\J‘"‘ FARE, SPECIAL L izl JC/‘HON
& WOREN ¢ r\ﬂDO\f\f:\x\f‘ =NT DEPA A \“n':_r‘u

UMD ﬁ\_ RY ¥ , R PROVY NCIAL CAE ABINET

F Guhject ‘DRAWL O MEALTHLA Al owl_rg._._c,rze-,__
g | SPCC\ALEDUCArl‘u\‘ S Lo

Wp.No. 400/2018 NAZ
AKHTU\Mr VY A

PAKHTUREE==

from Finance Dcpartment Kryuu Pekhtunkwwd and that in case the r(lcobed ’
pudget 1s not been uploedee -5 the SAP S\/stem the pavn.ent o1 Heahh-

AHoWance will be stopped (Anne,\ ).

5. | Accordmgly the emp\p\/ees of- Specra\ Educatron fr\le a w'r'rt pet‘rt’ron

er. article- -199 -of the" consmutron o. PakrsLan 19
. mentioned letter of - Accountam C snoral,  Khyber '

und 73 and roquoscrl for

gL apension of the above

pakhtunkhwa . and -for contmuatm of Health AHowance On 19 ()Q 2018 I nn

ardor %heet issuedby thm‘\ \onor Ahle Court in 1hc subject w.rl p' Lulrm (o murrt ,

Frnaneo De earrmcnt \<hvbm Pakh\unkhwu 10 po |'m|u\\\y '

diract tc‘d the Secretary,
cu\n\ rm‘nr e

fore the: court} o\n uzl 10. >O\u In comph mec with the

secretary, Fmance Depa‘r tmc,nt a peared before the court.on 04. 10.2018 and the

mppear be

‘honorable court chroctorl ’rho o tary,- Find nee Dopm\'nm.\ lh W \’rnl«‘:-:.-.'.'rorr:.\\-
| .

FHeallh A\\owance shall not bc deducted from the petmon

l
1 | R

[ N |

ers \;Anne_/\jV).

6. Finally, in cemprranr:e w'rth the orders of Honorable Peshawm Hrgtr

Court peshawar the Secretary FmanCe Department requcsted vrde Ris oﬂrcc

SO(Lrt)/FD/S 7521/20 .3 dated 01‘ 10. 2018 advising th
a: the A’hrmlstratrve Dcpﬁrrmcnt after tho»ough '\rmlyer
(/—\nnc, -\/l)

, letter No. is. departmont

{0 move @ S summary bem

for-the approval to Chief Mrmchr Khyber Pakhtum\hvwﬁ

7. pursuance 1 t‘o the ord*r of Peshawar I-igh Court. Pesn'iwqr dated

i 04.‘\0.2018‘ the Chref Mrmster Khyber Pal\hrunk‘wwa is rcq'restei to allow the

ealth Allcuwarﬁco to \ho pc\rtrmww and ’rmplu.rmm the order of tho Honaraiio
. .

courl.




i i

N

- GOVER llmrn:NT OF KHYBER P m-’n'UNKr-iva"
ZAKAT, USHR; SOCIAL WELFARE SPECIAL EDUCAHON
& WOMEN C:\/:POWEP\MLN’I DEPAR rwn_m -

SUMNAR‘.‘{.FOR PR OVINCIAL CABINET -

Subject:- DQAWL O F HEALTH Al LOWAN"‘C BY THE EMPLOYEES OF
' %PFC‘I/\L EDUC/\FIOI\ , o o

n - : A
V}_/P I\O 430/201?’ NA7r" < ol'/\H Vg C‘OVFPNMENT OFJ\'!‘(Y'BER
P/\Kll UNKHV\/’/—\ i .
I

g On the observmibns of Finance Department the department ol Sodlol
Wallare responded and pnovul\s the \lun.,xtc mfomnluon I'hc Tinanco Lopmlmont

subjecl case pay b placad bolore (e

l\'lilyln‘u' P.llxhllﬂlkhWt propos n! it the
Provincial Cabinet for approprmtu orders with regard to the approval ol e praputod

allowariee in lighit of Gourt Decision alonawilh tha fssiie of over-pay munt and atho nllnnl

maltlers (Annex-Vil).

9. The Chief Minister,f Kh)"bel akhtunkhwa in P. ra-20 of thz munmmy has
Qrovinetnl

aloady accordaed approval to place the subject issuc bBolore the meaiing of 12

~

Cubilnel for approval pleasa.

10, The Provincial Cabinet & raguested to aliow th's:"'} fc*n:t“. Arowanca” (o he
petitionars and implameant the ercder of Hye Fanomine Gewrt ‘"\\
. /\ \.E
/./ . ‘ , - /;
r’ /
// N . .
. - ,/’ L‘; ) é‘ ) oy ",;l-
. ' I AN ‘//
] ’ __ .
. ’ . f"lUl ("\l‘r D) A D’—L\) i ll !"". )
 Secratas ry to Govcmmmt of }\h\'be Paihiunkhwa
/ . Zakast, Ushr, Socie !»’\/rlmrc, Voc\,xc,l Zcucation & -
. ' - V\/ovm.n Empowurmwt Df*omln ..l

L



GOVERNMENT OF KHYBER PAKHTUNKHWA
EST&BLISHMENT AND ADMN: DEPARTMENT ' -
- ( CABINET WING ) - % g '
| no.socm&m;g-%molé » ~
Dated Peshawar the 281 October 2019 . E
Tbc Secretary to Govt. of Khyber Pakhtunkh’wa ' t"‘
Zakat, Ushr, Social Wellare, Special Education & Women {

Department.

SUBJECT: DECISION OF THE MEBTING OF  PROVINCIAL CABINET

M

DATED 2.10.2019. - B T ,

Dear Sir, .
') . 1 am dlf ec_te.d to forward herewith the following decision of the
“?"?tmigi qf pm'\{}pﬁlal Cabinet held on n1.10.2019 under the chairmanship of
Chiel Minister, Khyber Palkhtunkhwa for jrmplementation. S

M""AN;M
- 1

[ AGENDA TEMNO.16 - T |
§ DRAWL OF HEALTH ALLOWANCE BY" THE EMPLOYEES - OF SP_ECIAL“_
‘EDUCAT!ON,‘ WP.N0.430/2018 NAZEER SHAH VS GOVERNMENT OF KHYBER
| PAKHTUNKHWA o S -

Yoo

|

The Cabinet approved Health Alowance to e devolved employees of \

\‘ Special Education institutions at the rate of one running basic pay. - g

l lmglemanting Department: Zakat, Ushr, gocial Welfare, special Education & il
) B Women Em owerment : -

binet

2. { am 1O request that an im’plementation_ report of tl}u: Ca
decision as required under Rule 25 (2) of the Khyber Pakhtunkhwa Government
Rules of Business, 1985 may. kindly be furnished on top priority besis o the

Cabinet GS¢ction, Administration Department.

1, PSto Secretary Administraton Department: N
n.  'PAto )\ddiﬁonal. Secrctary ‘{Cabinct} Admxmst;at,mn, Dcpartmcm.
3 PA tO Depuly gecretary {-Cab‘met) Admimstratmn e

SECTION OFFICER (CABINET)




L o

GOVERNM wpT OF KH VvRERP AKHTUN KHWA
| A MCE DY T ART MENT -

CEOLERR L ATEOM WING)Y

Dated Ppeshawar the 05.11-2019

NOTIFICATION — _ 53

_N,o.FD;SOSR-ll)ﬁ-'?QO'l9.‘ n pursuanc
No.811/2016 titled “Muhammad Athl.le~Ur-Rehman & Ot
Pakistan through Secretary Capital /-\dministration etc.” the. Government of Knyber

pakhtunkhwa (Provincial Cabinet) has been pleased to approve Health Allowance at the: .
rate of one running pasic pay to the devolved ‘employees working in the Special
Education |nstitutions from the date of their devolution 1o provincial Govt of Khyber

Pakhtunkhwa.

& of the Supreme Court of Pakistan civil Appeal
hers Vv/s Federal Government ©

The above said allowance will be admissible onl "'t’p‘.tl\e employees of
- 48" Constitutional

gpecial Edllcallon [nstitutions of Khyber pakhtunkhwa devolved unde
amendment. : . ‘ : o _

secretary to Govt of Khyber pakhtunkhwa
- - Finance Department '

Endst No. & Date Even.

Copy is fom'arded for information and necessary action to the'-

'4countant Geheral-; Khyber pakhtunkhwa, peshawar.

Principal gecretary 0 Chief Minister, Khyber pakhtunkhwa.

principal gecretary 10 Governor, Khyber pakhtunkhwa.

gecretary to gocial Welfare. gpecial Education & Women Empowerment Deptt.

1.
2.
3.

4 4
5. Directof. FMIU, Finance Depaﬁment, Khyber Pakhtunkhwa.
6.-PSte Minister Finance, Khyber pakhtunkhwa.: o
7 Department, Khyber pakhtunkhwa. =
8

PS to Secretary. Finance L€ : ‘
. PSto Special Secretary, Finance D‘epartment, Khyber pakhtunkhwa.

9. PAtO Additional Secretary (Regulat‘.on), Finance 'Departmerlt.
10. \Miaster File. : e -
T ')."ff '
: SECTION QFFlCER (SR-). -
[ | FINANCE SEPARTMENT




%

To, : : : o : '
The Director of Social Welfare.. - N A j - 3 \/l
Special Education & Women Empowerment Department, AN
Khyber Pakhtunkhwa, Peshawar.- S , .
Subject: DEPARTMENTAL APPEAL FOR GRANTING/ALLOWING HEALTH .

ALLOWANCE _TO THE APPLICANT W.E.F. THE _DATE OF
DEVOLUTION OF THE EMPLOYEES OF SPECIAL EDUCATION
INSTITUTIONS TO THE PROVINCIAL GOVERNMENT OF KHYBER
PAKHTUNKHWA i.e. JANUARY, 2012. | - -

: -ResDec:ted-'SiL, . » =

Dated: 15.02.2022. @t

© 25.11.2019 of the Finance. De_:pamnem‘fro'm the datc of devo

With due respec"tA it is stated that 1 am the employee of Special Education

Department and is serving as Junjor Clerk at the Government Institute for Mental

Reiterated & Physically Handicapped Children. Chitral, quite efficiency and up to the

entire satisfaction of my superiors. That the Provincial Government: approved Health

o these devolved employees working in
Provincial

Allowance at the rate of one running basic pay U
the Special Education Institutions from the date of their devolution to.the
Government. Thay the e’niployees of Special Education Institution .nder the Federal
Government Were receiving Health Allowance which had been:-._stdpped/deducted from
their salaries against which those cmp_l'oyeeé preferréd service appeals befoi‘c the Federal
Service Tribunal, Iéiafnabad and the s_amé have been allowed in favor of the employees
vide judgments dated 05.10.2015, 11.01.2016 and 18.07.2017 and the employees of
Special Education. Institution§ declared entitle for receiving of the health aIIOWan'cg. That
the respondent Dcpaﬂment,feeling‘aggi'ieved from- the judgments of TFederal Service
Tribunal, Islémab.ad filed CPLA No. 811/2016 with title of (Federal Government of

Pakistan through Secretary Capital Administration etc; VS Muhammad Atfiq Ur.
Rehman & others) before 'tlie..Hon’bl'e Supreme Court of Pakistan-and the same has been

| 'dismissedi by the Supreme Court vide its’ judgment dated 17.01.2018 and entitled the

employees‘of Special E\dL’lcati'ori Institutions for receiving of health allowance. That it is

~ pertinent to mention that the Government of Khyber Pakhtunkhwa Finance Department

issued Notification dated 25. 11.2019 in implem_ematioh of. the judgment passcd by the
Hon’ble Supreme Court of Pakistan in C.P No. 811/2016 and approved Health Allowance
to the employees of Special Education.Institutions, of the Khyber Pakhtunkhwa from the

“date of their devolution to the Province. That in light of the judgment of Supreme Court .

and Notification dated 25.11.2019 the applicant time and again requested the authority

concerned for the grant of He;alfh Allowance in light of the Principle of Consistency but
" no reply has been received from' the quarter ¢oncerned. That the. applicant feeling

aggrieved from the inaction of the authority concerned by not allowing/granting Health
Allowance similarly to the other eniployees of Special Education Institutions’ preferred
the instant Departmental appeal before your good self for the grant of Health Allowance.

Tt is thergfore, most humbly prayed that-on acceptance of this -‘Departmental o
'appeal,' the concerned, authority may - very kindly. be directéd to gl"allt/éllldw health
allowance as per directions of Hon'ble Supreme Court.of Pakistan and Notification dated
‘ devolution to the Provincial

Government of Khyber Pakhtunkhwa.
| You’re Obcdiently
: g
o ) Ismiail, Junior Clerk,
B ‘Government 'lpsti'tthe for Mental Reit_cralch&
. Physically }landicapped Children, Chitral




™

WAKALAT NAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
OF 2022

Z' | / (APPELLANT)

y aanl (PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)

Special Education Department (DEFENDANT)

Ca

Do hereby appoint and constitute MIR ZAMAN SAFI,
Advocate, High Court, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on mylour cost. I/'we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated /2022 -
ate ﬁ) (o OA“W
CLIENT "V

/ z
%CE TED
MIR ZAMAN SAFI

ADVOCATE
v, aolve C”‘;&""BLBG)&W

OFFICE:

Room No.6-E, 5" Floor,

Rahim Medical Centre, G.T Road,

Hashtnagri, Peshawar.

Mobile No.0333-9991564
0317-9743003
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