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liSo.2022-5 z' Counsel for the appellant present. Mr.

Muhammad Adeel Butt, Additional Advocate

General for respondents present.

File to come up alongwith connected Service

Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 10.11.2022 before S.B.

(FareehVPaul) 
Member (E)

Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General alongwith Mi'. Nabi Gul,

10.11.2022

Superintendent for respondents present

File to. come up alongwith connected Service Appeal No. 

645/2022 titled “Fazle Elahi Vs. Special Education Department” on

(Mian Muhammad) 
Member (E)

/
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13“’ June, 2022 Clerk of counsel for the appellant present.

Counsel are on strike. To come up for preliminary 

hearing on 23.06.2022 before S.B.

9(Kalim Arshad Khan) 
Chairman

. **

23'“ .Tune, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for 

reply and arguments. To come up for reply/preliminary 

hearing on 16.08.2022 before S.B. 9
(Kalim Arshad Khan) 

Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as prelirm 
13.10.2022 before S.B. /

hearing on

(Mian Muhammad) 
Member (E)

\
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> FORM OF ORDER SHEETN

Court of

/2022Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

The appeal presented today by Mr. Mir Zaman Safi Advocate may 

be entered in the Institution Register and put up to the Worthy Chairman for 

proper order please. \

31/05/20221-

registrar"^

This case is entrusted to Single Bench at Peshawar for preliminary 

hearing to be put there on Notices be issued to appellant

and his counsel for the date fixed.

2-

CHAIRMAN

2"^ .Tune, 2022 Counsel for the appellant present.

Learned counsel for the appellant submits that similar 

connected appeals are fixed on 13.06.2022, therefore, the 

same may also be clubbed with the said appeals. Let this 

matter be fixed with the connected appeals on 13.06.2022 

before S.B.

G(Kalim Arshad Khan) 
Chairman

C
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, PESHAWARBEFORJi KHYBER PKHTUNKHWA SERVICE TRIBUNAL

ThlTappeal has been presented hj
17 A^ell^t / Respondent / Deponent have signed dif

7' ’■
Case Title:

NoYes
S.#

1.
Whether Coonse
requisite docunnejits? ---- ------- ...........—
Whether Appeal is wjth^time?____-------------—

AiJi;;;i;;T7h^actment under wHclithe^PEeaHs-Ql^^

Whether affidavh is appended? _------------------- ^
■'Wtoh^T^davit is duj^_attesLeAbXco'32£eteJT75#^

earlier appeal on the

subject, furnished? __ .  ___---------------- -—- .——^ '
Whether annexures are legible?___ ^------------- —-------- ----------- ^
Whether annej^r^re attested?________ _—__----- ----- —---------- —

'^^thercopie^ranne^:es_arej;ea^He^/^^^^--------- —
Whether copy of app?al isj^vej;ed to A^D.A.G2„_^^_^. _ 
WhetherFo'^^of Attorney of the Counsel engaged is attested and
signed by petitioner/^llantA;e^ndents?_^^—__---------
Whethejjuint^s of referred cascs_gjxen3?!?A2If^.-i:---_ .— —^-----
Whetl7e7 appeal contains cuttmgs/ovewntma!^,,. -----
WhFher 1 isrof books has been pjovidedathte^nlofthe_appc^___
Whether casej;ela_te.tojhis_Coi^^__ _ .. . —.--------- --------- —
WiFtiierrequisite number of sp^re^pi^ttecliei^Z.—--- —----------

---------- ' ic fil-pH in separate tile cover/__;____

. 2.

3.
4.

✓5.
6.
7.
8. ■

9.

10.
✓11.

12.
13.

14.

15.
16.
17.
18.
19.

Whether complete spare copy-----------------
Whether^dj:es2.es of paitj^
WhetheTindex Filed?____ ___ ;__------- 7
Whether’indFrircorrect? _;__^---
Whether Securit)^idX™?5Al ., .. n.. i„„ i.m/iWiFtiFFFAF^Khyber Pakhtunkhwa Service Tribunal Rules 1974

notice along with copy of appeal and annexures has, been sent

20.
21.
22.
23. on
24. .

Rule 11,
WhS^co^sFFFmr^nt^^ submitted? on

wFFieTco^iFoFommcntsA-epl^^^^^^^ opposite

party? on

25.

26.

27.

as required in the above table have been fulfilled.It is certified that formalitics/documentation

M> y 2*Name:

uSignature:

Dated:

¥
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

72022APPEAL NO.

SPECIAL EDUCATION DEPTT:VSISMAIL

INDEX
PAGEANNEXUREDOCUMENTSS.NO.

1-4.Memo of appeal1.
5.Stay application2.
6.Notification dated 01.04.2011 A3.

7- 13.BFST Judgment4.
14-21.CSupreme Court Judgment5.
22- 23.DLetters6.
24- 26.ESalary slips7.

27- 28.FPHC order sheet8.
29- 32.G&HSummary & decision of Cabinet9.

33.INotification dated 25.11.201910.
34.JDepartmental appeal11.
35.Wakalat Nama12.

appellant//'

XTITROUGH: MIR ^MA
SAFI

ADVOCATE
Office: Room No. 6-E, 5”' Floor, 

Rahim Medical Centre, Hashtnagri, 
Peshawar.

Cell: 0333-9991564

Sir,
Spare copies will be submitted 
after admission of^ppeal.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

S ci v5«e Tribunal

APPEAL NO. <^({^ /2022
t>iary No

31Mr. Ismail, Junior Clerk (BPS-12),
Govt: Institute for Mental Reiterated & Physically Handicapped Children,

APPELLANT

Dated

Chitral

VERSUS

1- The Government of Khyber Palchtunkhwa through Chief Secretary, Khyber
Pakhtunldiwa, Peshawar.

2- The Secretary Finance Department, Khyber Palchtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Palchtunlchwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Palchtunkhwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTlON-4 OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT, 1974 FOR THE G1U\NT OF HEALTH 
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019 
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE 
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e. 
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE 

il^Ato^^yPEVARTMENTAL APPEAL OF THE APPELLANT WITHIN THE 
STATUTORY PERIOD OF NINETY DAYS.________

Registrar
^rp^RAYER:

That on acceptance of this appeal the respondents may kindly be 
directed to grant/allow professional allowance to the appellant in light 
of the judgment of Apex Court and Notification dated 25.11.2019 from 
the date of devolution under the 18^'’ Constitutional Amendment to the 
Provincial Government i.e. w.e.f January, 2012. Any other remedy 
which this august Tribunal deems fit that may also be awarded in favor 

of the appellant.

•31

R/SHEWETH:
ON FACTS;

That the appellant is serving in the respondent Department as Junior 
Clerk (BPS-12) quite efficiently and up to the entire satisfaction of his 

superiors.

That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Palchtunkhwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal 
Government were declared Civil Servants of the Khyber Pakhtunkhwa

1-

2-



Province before the commencement of Constitutional (Amendment 
Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Wel fare and Special 
Education have been transferred to the Province of Khyber Pakhtunlchwa. 
Copy of the Notification dated 

annexure...................................................

3- That colleagues of the appellant serving in the Directorate of Special
Education Islamabad were allowed Health Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the ITealth Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Elealth 
Allowance. Copy of the judgment is attached as annexure................. B.

4- That the Federal Government feeling aggrieved from the judgment of the 

Federal Service Tribunal filed CPLA before the ITon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 

with the view that “/« the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirmed’\ Copies of the judgment, compliance 

letters are attached as annexure

That the Provincial Govermnent also approved Flealth Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government, 'fhat it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Health Allowance. Copies of the Salary Slips 

are attached as annexure

01.04.2011 is attached as
A.

C&D.

5-

E.

6- That the Government of Khyber Pakhtunldiwa Finance Division illegally
of the employees of Specialstopped ITealth Allowance of some 

Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt; of Khyber Palditunldiwa) 
alongwith some other connected writ petitions before the Peshawar High 
Court, Peshawar, whereby the ITon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents. Health 
Allowance shall not be deducted from the petitioners. Copy of the order 

of Peshawar ITigh Court is attached as annexure F.

7- That in light of the directions of Peshawar High Court, Peshawar, the 

Social Wlefare, Special Education & Women Empowerment Department 
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa 
for approval and the same has been placed before the Provincial Cabinet



for appropriate order. That the provincial Cabinet approved Health 
Allowance to the devolved employees of the Special Education 
Institutions on 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as annexure G & H.

That the Finance Department also issued Notification dated 25.11.2019 
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil 
Appeal No.811/2016 and allowed the ITealth Allowance to the employees 
of Special Education Institutions with effect from the date of devolution 
under the 18*'^ Constitutional Amendment. Copy of the Notification dated 

25.11.2019 is attached as annexure

8-

I.

That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant time and again requested the authority 
concerned to allow Health Allowance to the appellant similarly to the 
other employees of the Special Education Institutions but the authority 
concerned is not willing to do so. That appellant feeling aggrieved from 
the inaction of the authority concerned by not allowing Health Allowance 
to the appellant preferred Departmental appeal but no reply has been 
received so for. Copy of the Departmental appeal is attached as 

annexure

That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the following grounds amongst the others.

9-

J.

10-

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance 
to the appellant is against the law, facts, norms of natural justice and 

materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Article 4 and 25 of the constitution of Islamic Republic 

of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 

Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance inspite of clear directions of the Hon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 

Department.

E- That as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatory but is also the result of malafide 

on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 
unconstitutional and clear violation of fundamental rights.



■f

G- That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 
eonveyance allowance during vacations.

H-That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any 

other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

APPELLANT

i^fy&A
/THROUGH: ^,

MIRZAINMN SAFI 
ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

A
uPONLNTDE

LIST OF BOOKS:

1 - CONS'ITTUTION OF PAKIS'kAN, 1973
2- SERVICES LAWS BOOKS
3- ANY OTHER CASE LAW AS PER NI3ED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

/2022APPEAL NO.

SPECIAL EDUCATION DEPTT:VSISMAIL

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

7
/

ZAM 
Advocate 

High Court, Peshawar

SAFI,MIR

& Couri?
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BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt)
Government of Pakistan 

Ministry of Social Welfare & Special Education

Islamabad the April, 2011

NOTIFICATION

of Constitution (EighteenthOn reorganization of Federal Secretariat in pursuance 
Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the 

Ministry of Social Welfare & Special Education are transferred to the Social 
Welfare & Special Education Department Government of Khyber Pakhtunkhwa.

Special Education Centres for Mentally Retailed Children, D.I. KJian.
2. Special Education Centres for Hearing Impaired Children, Swat.
3. National Special Education Complex, Mardan.
4. Vocational Training Centres, for Disabled person, Mardan.
5. Special Education Centres for Visually Handicapped Children, Kohat.
6. National Special'Education Complex (PHC, MRC, VHC & HIC) Peshawar.
7. Hostel Facilities National Special Education Complex, Peshawar,
8. Vocational Training Centres for Disabled Person Peshawar.
9. Special. Education Centre for Visually Handicapped Children 

10.Special Education Centre for physical handicapped Children,.

1.

, Charsadda.
, Abbottabad.

. (Muhammad Altai) 

Section Officer (Admin)

/



/
. lii ilic Fcdcnil Service Trilniival, Lslamalv.ul ^

... Api>c;nl.s lo 57.-); 757 lo 793. .Sy4 lo 9 1 S. 91 8-A. 9 I 9 lo
:94rv.99s loJdJs. i ioy lo 1179.1224 to 1243, 1265 to 1325,2327 

: - lo 2350.2:i52 .lo 2:)6;h'c236S-A, 2369 lo 2443. 2446 lo 2484 & 
2487 to 2501, 2508 lo 2520(R)CS/2016 with M.Ps.

- - NiiM'nl'r;»Iiir.niul otlicr.s

Vc.r.su.s

Secretary. Capital A<l«»>uii'(r;»t]6n Dcvcloiviueut Oivistou, 
Secretary, I'inancc Di^4.sioIl and ACPU, Islamabad.

Dale of Institution ; 04.04.2016, etc.
Dale of hearing
Dale of Judgment ; 18.07.2017

V

: 17.07.2017

I

Syed RaTique Iluss.ain Shah, and 
Sy'cd Muhammad Hamid, Members.

. Mr. Muhammad Anwar Mughal, Advocate for the 
appellants.

■ Syed Zil-c-Musn.ain Kavimi, A-ssislanl Allo^rney 
General for the respondents with M./>; Arshad Aiy 
A.s.<;i.slant Director. CA & DD.'Navccd Akhlcr, Sc^lioi 
OfTiccr. Finance Division. Nadeem Aypn,
A.s.si.tlanl Acccninls Officer and Muhammad Jabbar,
Senior Aiulilor. AGl’R a:; p.ll.';.

Before:
V ■ I?

Present: Iss
um.

i

f
V;

.nlDCMl-^NT

.SYED UAFIOTIF HU.SSAlN .SHAH. MEMHl'.K:- V/ilh lltLs jlnlginenl

shall decide the above titled appeals. The facts giving ri.se lo the present
appeals arc that the Prime Minister of Pakistan approved paymcnl or HplU)

the inslilulions providing.Health Services in llic year ^012
-777 dnlcd

• -r%vc 1 i!
i

Allowance ip
and the Finance Division issued noli ficaiion No.2( 13)R-2/2011 
06.02.2012 for gr.-ml of Health Allowance, equal lo cnc, basic pf 

running salao’ lo the health personnel in the employment of Fcijleral ■■ 
Government in BPS Scheme w.c.fi 0i:01.20l2. in addition io the eKiiling ^

■ • pay and allow-ances in BPS .scheme.,l-IcaUh allowanee had been paid li the j 

contemporaries of the appellants in other Government Hospitals inclu ling. 

PIMS, Federal Govt. Polyclinic. CDA. ICT. Pakistan Railw:ii<s and I'ec oral i

4,':
i.

t
• V.

.1

I
Government Services Mospilal. Islanubacl. etc. hut it was djsconlinnHl ip 

the.present appellants vide impugned orders dated 08.03.2014. 2l.03.:0lh

•f

ilTpSfSI)
I’CCCriil .vv**'*'' iwiirifii

!

\

t

I:

i
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Cic. %vi||| ^^.|•, _

nnd c.S.()3.20lf..■

,^. . ?(>c .Scavi;iry, Capiial Adminisiniioii i’- n i
IJivisioii (C,:/\^V;l3i5j • ,, , • • 1 *'>- f^cvclopmciu
- =•■ PC,.Pc AGP - ■' '’•■cc..™.c Cc,„.,,„ ,.r.s,K..i,,, (OG.U)

\GI K. iNlamabad .stnricO payin'’ !hc 'sniVi All

- .l.;;.:n,M,„riiivc nelioM of SccrcUirv
•■>!jita(ing.tl)c innUcr will, him who

‘-•aid) Allowance lo all iDc 
and allied cdiicjiiion

and

"•id. el/’ccl n-nMi

CA.ViOO dm employ
vi'Jc Iciicrdaicdl 3.03.20 i x allowed 11

oi* lf» instiui(ioi)<> oT DC*;.',').;
runctions and ihc

ol lOCSE smi ledCCS

cmployce.««
ecotre.s, etc, in view of

scrv.cc.s heins-rendered by them in 
Sci^-iccs to the disabled and providing Heallli

sjmcitd children witli crieci iVom 01,OI.20J2

that Finance Division had

V

, . DGSE

-015 ror .lhc s.-.,a Ano,v,,„c„, .|,„,cs, 
stopped by .submitting die

paymciu of sa.d Allowance be 
computer chnnpc.s ihrough concerned DDOs.

bu,,iKCAtDD P , ''“‘‘O"'“' '.I'o
CA.U)P parked d.c budge. a„d |a,c, „„ alloeated il,c

1" T"??"- Aduwauce vidt
.cer deed 0g.0S.20,4 ,„a .,n-ee,ed w.-,.

' »''‘l '1007/211M ivhich were 
Hon-Mc Islamabad Hi,d, Coon. lsla„,abad vide order 
the following manner:-

Jjubsqqucntly the Finance
ICC

same to some

I’ctiiioi 
: di.'.po.sed’ of by ih ; 
dated I7.()'A20I5 ill

No.l784/20 M, 3858/701.1

.\x,\ W\

.ifford an
I

, Secretary CADD shall

<i‘C affidayii dated 26.3.2015 lllcd by the Sccrciary 
rii..mcc. during the procccding.s before this Couri;

nSl to Allowance
. , aid to the employees by the AGl'R pursuant 

.r .i.L approval given hy the C.^OD: '
CJ the request made by and en bel,.nir of dvc 

pcli.ioncr.s that in the circum.stanccs 
the Health Allowance 
h.nrdshi)); and

■I.

#4recovery of 
would cau.sc immense

1
0) The fact that the petitioners arc employees of

and entiii-s . i.iulcr ihc'■f'T'ly'v'’T t't i'll ‘Icparlmciil;:
i' ^ "'.O :v^/y

I

/. una:lletVuTr

fA

I
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imi llio. ix-v.i)n! Ill'll itili"''lil'>Li 1'*^'
oi: Ihor’«l^'-u!on rcprcKcnlntivcs

declared ,hc CASpD-s Icier dated 13.03.2010 

AUmvance toilie lOUSli eiuployeed ddla.-n'I. -.'daid-d 

inWo add direelcd lhe AOl'lHo recover U.c raid

;:«;21.03.2016 and J.*.

PIallowinu Hcallh

Mthe rules, void ah 

Allowance from their salaries in easy inslallmcnis. 1.;

' I."-.filed the inslanl appeals wUh
In ihis backdrop,-Uic appellants

2.
the following prayer: -..U U, Ihercfore most 'Xlm“%Snl‘'tel'.rB . 

appeUam '>'“5 “[.'''‘‘‘ oM-IeaUlvPer.sofincl. the said . 
covered “"5" (5 / Jy icspbndeiv. No. I n^'V
order dated ^ iicdarcd th.nt the action .
tltcrcforc. be .•ret aside ,.llowaiv£i-
■cf respondent No. * ' . ...,iafi(*s of appellants, is
.^nd recovery
malande. illegal. ^ unreasonable, arbitrary,
pocnitentiae, unfair. entitled lo receive

r si;;.rter.rv" d'-id-drawr. a„d
slopped from payment.

y;
I

r'

I

U>oror the appellants argued tha
Article 24|0 of

mder i
all pa^ and j . 

.irlhcr i

O.M. i
41carly 

tel I in ; 
e said
of :lhc ;

learned' counselThe3. Servants under
1973 anil covered

federal government .
Islamic Republic of Pakistan, 

Act. 1973 were

\ :
appellants being 
Constitution of the

i

entitled to 
for its employees. I*Section 2 Cb) of Civil Servants

..rexeribed by Federal Covernmutl 
allowances presenbeu u) _ Ministry
-- - — " „„a„.di.dO.

!
i ■

of Finance 

and - \
. i

Mo.2(13)R-2/^0l 1
slipulaled admissibility

10 all hc.'tlth person 

; but despilc ll'
deprived

of Health Allowance to
in UFS Schemeof Federal Covcrmnenl

13ivi^•...... d.v ..l.|.vi'..."»
cmpioyincni 
noiifieaiioit »

wen;

ilTTBSlBB .
r-.edoral 'j.v«'t

\

i’tim.nl

in*'



*'.4'

. f
-,1V, .

-I • .v,5 to 57.)(K)C.S/;.() If,.

said bcncllts. In s! 
appellants referred

SJ'rp.on nr his version, ihe loanicd
l'’ ">‘'- .»»ds»ie.ns of PST dated 05. 

l.S.05.20ICr aiul M.12.20 I o pa.s.scd i„
572CR)CS/201.-,.

(counsel for the
10.2015. 11.01.20I6, 

Appc.-tl:; No.224(lOCS-Airio 15 
IISV to

Sft7 In
1:151 (R)CS/2015 .V: 3X1 „> 

: same relief; Tlic Icarncl eonn.scl 
'•‘^-'‘Potulem-Financc Division

• cold ,,, ,1,0 SMK l,r,-,„l, o„ ,1,0 „„o t,„.,d, i 
the appelicnis in -5 i- 

Islainalud Migh c

1'7(> Id I IS7.
•105(R)CS/2dl6 anand jjra.ved for ilie
''Ohcnicnily .argued U,;,: (lie

■ blowint; hoi 
it had admiuetl Uic cltiiin of

wa.s
\
f'• ilieir parawisc c.j;i;:r.eniv. .'-lud i|ic.ll;;n‘bie

"«= •■^enc Cl.w„ Vici'“^,0rzr2l'u3''l,r

“niKlI,,,,, l„Mly ,
'’Old ab umio, coram-iif.ii-jndicc
wilhtlrau-al I .Mnpjjagc .W .Mihu y
^awarded wi.l.nui adnp.ing .,.e due process nflaw provided under .he

overntnu,. .bervaM..s (|■.u,e^..ncy and r7i.scipline) Rido.s. 1973

•i.

' y:

\
I'i'ltiral ju.siice. The

iiniiugncci orclcr.s were 
and having no .stinciily of law

pnnisl.ineiu wli.clt eoidd nol
a.s

ainouMled l<i

llie appeal.s 
dial the said allowance

by •l>c rc.spondent.s. 11 w.a.s stated
ns they did ntit 

personnel meant

admi.ssildc to Ihe appellants
fall Mnder the dc:lni<iu.h orheddi

pctsonncl because Iicailh
inX7)C delivering service::
in the hcahh sector and included in Schcdulc-I.
the Hcaltli Allowance was allowed

ACPR on the basis of CADD

sub.<cc|iicntly that Division .sent

It w.-is further submitted lha 

provisionally m the appellant;: by the 
Division’s letter dated 06.08i20l2

I

but
a rcrcrcncc ,o ll,c Pi,.„„cc Division lo oook 

concurrence for cdmissibilily of Hc.ilil, Allovvcnce vvhici, 
same on 14.03.2013

1
ius

regretted the
on.the ground that they were involved.in the process 

of education, (raining and rchahilitalion nf disahied 
with (li.sabilitics and, henec.

children ami pcrson.s
cnuld nol he declared a.s health p:r.<,onncl to 

become cniilled for the said allnwancc. The CADD on 13.03.2013 in its 

^nnunication to AG PR conveyed sanction of the Health Allowance ,0 
dose cnployccc ,vi,|,ou, c.ncnrrcncc of ll,c Finance Divicicn and 

provi.'iionni .''tiyment to the appellants, 
subsequently (li.sconiinucd after vcrincaiion

it •

the :-iAG PR made 1,
Iwhich was 

cf eniiilcmcnl in order to
.■■'i

. ,1

1 re cni ihe n,i.susc ol this .illowancc by non-cnliiicd personnel, it was 

sub,„incd l,y responde, No.2 .I,,., l,c„l,!, „||„,v,,ncc. „ a., sranlcd ,vi,l, ,i,c
I ■■ f )

i

ATIESTED
A

'1 './• * .: •
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!
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M :6^
5 563 lo 573(K)C.S/20 I6; etc. tviil, m.I'*.

‘spccillcally moved 
Hosp.VU Lc. r^^kUtn,VInsd 

Polyuinic and Naiion.W Ihsliuuc of Rcliabilitaiion Medici 
. 0.rcetonde Cabral of Special Educalioo & Social Woina-c .,ci„c -o 

u oudmaal body, dealt with ■ thcproccst. of cdMcatioo. trai„i„fi ami
re ,a iji^hon of d.=ahlcd children and peraons,with disabilities, wliich wt.s

fall within the ambit of health 
'liculUi personnel

approval pfthc lhintcMinisicr. II,rottel

Ihrce I'edcral Government 

.Scieneesil'.G.

; • I-

:•
no.

.

Mipiiortive / ancillary .staff ilid not 
organization and could not be clcclnrcd 

to ocl the ::aid allowance. The
rr:-a.s

re.sjjonilcm N0;3 i.e.' 

cases titled Dr. 
were still pending before the

AGPR in its parawise ■ y-rU ' ■

comments submitted that the identical 
F=rj<h F. IJcdhi, ..c,- vr Scccldo- Findncd
Hon'bic Supreme Court of Pal:is(,'in., ‘

We Iicard Uic learned c

>1

iI5 mounscl ifor the partibs and perui od Uie
record. . 'T

?>■
fi. 1 he healil, alluwjincc equal to 
was granted to the health

»
one basic pay of running .saltuy

personnel in the eini)loyincni of federal 
Government, in lIl'.S Scheme, with elfeel from
admissible to non-cliniCal cadres. mtil.01.2012. It wa.s made.

In reply to a query raised by AGPR vide

•12/180, dated 12.03.2012.
= '^'^«'VvideU.p..No.P.2( 13)11-2/2012-'' 

172 dated 27.03.2012 fumished definition

that 'hcalUi personner

. letter No.TM/,1 S-64./CSHP/HJ>S/201J 

Regulations Wing of llic Fimnne
1-ruv

the

of the health personnel by .staling 
meant a persons who held a post in any institute or 

orsumsttfon dclivcriuc devices id the l.uul.l, suutor and included in 
Schcdulc-I, but did not include person who „as on dcpulation to the

Federal Government from any Province or othcr authority and who 

conlraet, or on work charged basis

i

> i
r •,I

• •
was. on • i

! I -V.or who was paid from contingencies, 
neither dcpiH£itionisis from any Province or oilier 

authority nor have been engaged on contract'or on work charged basis. 
They arc also not being paid from contingencies. On the contrary, the)- arc 
civil servants under .section 2 Cb) of the Civil Servants Act. 1973 aiul are 

delivering services to ihc disabled children 7 persons. Tlio bcneOcianes / 

appellants comprised of Academic and Administrative Cadres. According 
to the definition furnished by the Finance Division vide their u.o. dated 

27.03.2012 Uic appellants arc enlillcd to.hcallh allowance. In pa.a.s-6 7

under Facts of parawise comments filed before the Hon’blc Islamabad I-figh

The appellants arc

!
V.'-

i’ ■f

1.
!.

! •!

r-- •

I
' , '<i
i.

ITIESIEB-
i

•< I
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g-5/2,

I
■

<■' 5M.o57J(R)CS/20l(i,c.o.„i,|,„.,..,

; -"Jo-c „.c .N,S ./ BO. r^c-uU). .,C,'" 

ra,llion or HPA. I„vi„- r,.7.458
••>pj>cnama) i.c. 24

on

O' Ol*
. as. HP/\ Tor dgsE A

u JIM jiniouMi of Rs.92.542
.............................. "’‘'.‘.'■on... for7 the, petitioMcr.,

lender 11,c crilcria of' cm-r"' ‘’®'°"6cd to .ncdicol profession and 
ria or cntiilcincnl of HPA

undcfstandinc. D.O. Icller. dated 
Organization

I':
?i-li:-.(now

came m.1ns per DPa (CADD)

entitlement. It wn., pr..,cd .ha. .he pet 

OG.SI;. therefore, 
of respondent.s. Now the

Ki4
■V

and decide 0f
V fon wa., an admini.strative i.ssiie with 

IJ-i-ion I.C c.^cK,dc,i rro,„ U.c
t

25 or .he Consluuuon or I,lnmic RipuWic ofPakBun

»Ppcllon« hove been dlreeled by reopondem No . ’ 

amount which is against the

s«and. It i.s Ki

w'.ftlappellants of theirJcgiti.nate ri

f:

h 1973. Purthcr; the I

to. refund the paid 
poeniicntiac because the

:P'^'Pciplc of locus
Mon'blc Supreme Court of Pakistan has. 

once granted and acted
as- consistently held that the bcner.i 

^^pon created a vested right which could not be
m '•'Plot.on ornoturoljuslice. I. is an o-sioblishcd

passed by .he «™..co„s orderpassed hy ..,e__eo,..pe.e„, e„.„„ri.y „,hho, eny .h,,.. „„ „„„

reeovered even ir ,he benelieiol order was 
uhse,,ue„,,y een.hdrawn or ree.ifie/'we .n-e r„,r.ine„

■In l.shl or.hejuds,.,en. or Hnn'hle S,.|,rc..,c Coor. orPaUslan 

PLD 1992 SC 207. Hence.

■ ;■

withdrawn unilaterally'

law that bcncflt-s
I

scivnnl could noi be I

r • !
rcpoitcd in

e.\tcm, the impugned orders
legally su.<ttainablc and liable to be set aside.

■■■ '!•arc not , I

7.̂ ^ We would like to make .nn cmph.asis on tlic judgments of the
Tnbunal in Appeals No.224(R)CS/20l5 and 351 to 405(R)CS/2PI6 dated,

.5

' ' M
1.

.r .-.iaun;^'
‘••■V ,

edc-.- l;

T



.V \ •—
/

.*»(j:' u* Wi. etc. with M.l*s.#
I

05.10.:n)15 :md 14.12.2UU> •.vhoijiii ihc coiuiovcrsv rclaiiiig to HcuUh 

Allowance has already beer, resolved. When confronied with ihc said fact,
:-V.'

Jr
r*

the rcsponclcms h.nvc failed to deny the fact. As such, the action ol the 

respondent.s appears to be inconsistent in the li^ht ol the aiorcmcnlioncd 

judgments on account of Ar«iclc 25 of the Constitution which guarantew j 

equal rights anil equal protection of law for every citizen. 10 ensure

iiii'-v
'll

/.y •«

f/ i

uniformity, rule of consistency must be applied while considering the ease
A|uvn (•.mil viil.! it:; jiuli'.inenl in llto«||,' llie :i|ipelliml:.. .'tiiiee III.-

c.nse reported as 1996 SCMR 11S5 jjas already held that "rule of good 
• governance demand^ that the benents ot the saul decision be e,\tende(,l to 

other civil servants also, who may not be parlies to the tiligntion, instead of/ 5:,I ;•
.Vcompelling them to approach the Tribunal or any other legal forum. Hcpcc; 

the claim of the appellants is required'to be decid(:d on the same analogy/i; 

principle as framed in the eases of Dr. l-arrukh Fiaz Lodhi and others by the • 

Tribunal vide its judgment dated P5.1Q.2015, 11.01.2016 and I4.r2.201^. •

Foregoing, in view and following the rule of consistency, llto ■ 

impugned orders dated 21.03.2(110 timl 25.03.2016 arc .set aside ^Wth | 
direction to the respondents to continue the Mcnilh Allowbhco already 
granted to the a|}pcllanis .since 2012. and to refund all dcducliuiY mtide in 
eoniplianec wiili the imptigneil m-der.s within, a )>eriiid of one niuntli h'oni 
die ilaic the n'py nfitiis iiulgment i.s ivveived in their office. .Since the n'iiiin

ft

appeals have been accepted. Misc. I'eiiiions are also accepted.

Jtuignieiii lo apply all the tilled appeal.s iiiuUiti.s mutandis. .

:l

•i ;
X

•I #••r' f.PiS. t:
O

\ • I

0•»

*
•I-

9.
•?. S

!There shall be ho order as to costs.10. i

• i
Parties shall be informed accordingly.11. \

m
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i
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BETTER COPY

05.10.2015 and 14.12.2016 wherein the controversy relating to Health 

Allowance has already been resolved. When confronted with the said fact, 
the respondents have failed to deny the fact. As such, the action of the 

respondents appears to be inconsistent in the light of the aforementioned 

judgments on account of Article 25 of the Constitution which guarantees 

equal rights and equal protection of law for every citizen. To ensure 

uniformity, rule of consistency must be applied while considering the case of 

the appellants. Since the Hon’ble Apex Court vide its judgment in the case 

1996 SCMI^ 1185 has already held that “rule of good 

demands that the benefits of the said decision be extended to
reported as
governance
other civil servants also, who may not be parties to the litigation, instead of 

compelling them'to approach the tribunal of any other legal forum. Hence, 
the claim of the appellants is required to be decided on the same

of Dr. Farrukh Faiz Lodhi andanalogy/principle as framed in the cases 
others by the Tribunal vide its judgment dated 05.10.2015, 11.01.2016 and
14.12.2016.

Forgoing in view and following the rule of consistency, the impugned oiders 

dated 21.03.2016 and 25.03.2016 are set aside with direction to the 

respondents to continue the Health Allowance already granted to the 

appellants since 2012, and to refund all deduction made in compliance with 

the impugned orders within a period of one month from the date of copy of 

this judgment is received in their office. Since the main appeal have be 

accepted Misc. Petition are also accepted.

8.

Judgment to apply all the titled mutatjs mutandis. 
10. There shall be no order as to costs.

Parties shall be informed accordingly.

9.

11.

TSLAMABAD
18.07.2017
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Muhammad Attique ur Rehman ‘j

■ S(in C.A..811/2016)etc.

...Respondeiits(s) ii i: .
■;

Mr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussain Shah, AOR, 

. Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. 
Mr. Abdul Ra^zaq, AAO MEG 
Rawalpindi

For the Appellant(s) 11
I'i-(in all cases) i;f

y
r

■ i;
iiIj

n
j

For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC

15^ |:
Si.
i!

(inC.A.216/161

Mr. Muhammad Makhdoom Ali 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae:
1:
I'
i-
:.l
jl17.01.2018.Date of Hearing |:

JUDGMENT
t

UMAR ATA BANDIAL. J.— By leave of this Court I
•l!.1granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the 

severdl connected appeals before us, the appellant Federal 

Government challenges the judgments delivered on comnion 

questions of fact and law by the learned Federal Service Tribunal 

05.10.2015, 11.01.2016 and 18.07.2017. The judgi^ents 

impugned in the connected appeals declare the respondent 

employees of different institutions functioning under the

L
i I

Iii
r;

4

IIion
r:V.

•,i

P

I:Directorate General of Special Education (“DGSE”) to be entitled 

of Health Allowance granted by the Federal

a I.*;
Ito payment

Government vide its Office Memoranda dated 04.02.2012 and

i-

r-
i;

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Government of Pakistan pursuant to 

approval granted by the Prime Minister under the Rules of 

1973. It would be useful; to reproduce the tvu

!■

i:
E
I-

p

i::!!!
is:Business,

r • I t:-:

IPPiHii

U‘ Pill
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it ■■ I;
l;'
ll-

memoranda containing the terms and conditions for the grant of , 

Health Allowance to eligible persons:

i:

I

I“Government of Pakistan 
Finance Di’/ision 

(Regulations Wing) .
i.|

i.Islamabad, the 04“’ Feb,2012F.No.2(13)R-2/2011 S;
i! iOFFICE MEMORANDUM t

OPANT OF ADHOC ALLOWANCE EQUAL TO 
ONF. basic: pay at the initial of the.
SCALE TO THE HEAI,TH PERSONNEL IN BPS

' SCHEME. ■ .

Subject:
. !ir

that theThe undersigned is directed to say 
Ordinance No.VI of 2011 that sanctioned, the Career Structure for 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the field and all health personnel 
have consequently reverted to the BPS scheme. In order to 
compensate health personnel for tire loss of benefits sou^t under 
CSHP while preserving their status as Civil Servants, it has been 
decided by the. Federal Government to grant adhoc allowance equal 
to one basic pay at the initial, of the scale to the health person^ 
in the employment of Federal Government., in BPS scheme, with 
effect from l-‘ January, 2012. This will be in addition to tlieir 
existing pay/aUowanceS in BPS Scheme.

ii
■i

:m i;n
j

!■!

ii |:i
iii

I2 This Division’s OM No.2(13)R-272011-698 dated 17^
November, 2011 may be treated as withdrawii iv.e.f. 26.12.2011. n

-sd/--
(M. Munir Sadiq) 

Deputy .Secretary (R-I)” •
ii!i i;i

■

I
***

"Government of Pakistan 
Finance Division 

(Regulations Wing)

Islamabad, the 06“' February,2012

!

F.No.2(13)R-2/2011-777
i

OFFICE MEMORANDUM . E:.!

iiOP A NT OF ADHOC ALLOWANCE EQUAL TO ONE
PAV OF PUNNING SALARY TO THE HEALTHSubject: 11BASIC____________

pppftONNF.T. IN BPS SCHEME... I
1:In continuation of Finance, Division’s, O.M. 

NoF2(13)R-2/2011-, dated 4.2.2012, it has been decided by the

from 1^January, 2012. This -wifi be in addition to their existuig 
allowances in BPS Scheme. Also ^ant of shpend ^mpuntag to 
Rs.50,000 per month to the postgraduate residents and 
per month fqr House Officers respectively w.e.f. 1.7.2011 will
continue.

I

i;! Ii
A

ii^

t

Sd/- .
(Manzoor Ali Khan) .

Sr. Joint Secretary (Regulations)”

(emphasis supplied) J

General has contendedLearned Deputy Attorney 

that the Health Allowance granted by the Federal Government is

2. Iiii;
■ !fi

available to health personnel in the employment of the Federal 

Government in the BPS scheme at three hospitals established in
f
iEi]
ii;i:

I
llii

A ‘35
?-i
illiii:iSenior Court 

Supreme Court of Pakistan 111;-
E|



1
Islamabad, namely, Pakistan Institute of Medical Sciences 

(“PIMS”), Federal Government Polyclinic (“FGP”) and National , 

Institution of Rehabilitation Medicines . (“NIRM”). The employees

/ • :i;./

\\ !>
at these hospitals do not have a career structure in place ^fter 

Structure for Health Persormef Scheme Ordinance,.

26.1.2011. The Health Allov/ance

as a form of

the Career ! iiI-
'■i2011 (“Ordinance”) lapsed on
li;

iaccordingly granted by the Federal Government i..

It is . clear from the two memoranda dated
was iii

icompensation Ii!
Si

06.2.2012 reproduced above dial the Health 

“health personnel”. However, tlie

e for the

504.2.2012 and iili S; ■

‘1Allowance is granted to

composition of the category of employees that axe eligibl 

benefit has not been provided therein. The respondents who are

is
■ I.

■ I,'.

Jl
l;1

iiil ■several hundred in number are rmrepresented by counsel. In 

view of the fact that a large number of employees are, affected by 

the instant controversy, tlie Court has sought assistance horn

t'
t.

,.i
1 ii
.•i .
il
i:

i'11Mr. Muhammad Makhdoom Ali Khan, Sr. ASG and Mr. Sikandar

in the matter.

!!
1'

amicus cunae

Mr. Sikandar Bashir Mohmand, ASC made able submissions

highlighted important facts and 

record which simpEfied the controversy

Bashir Mohmand, ASC as

■i

the Court thatbefore
.|

documents on s;i!'!

!

j;

appreciably. •S

Office Memorandum datedIt. transpires that an 

27.03.2012 by the Finance Division (Regulations Wing) clarifies
3.

S
i::i
liil■:

t

the above ■ mentioned“health personnel” used inthat the term 

memoranda bears 

Section 2(b) of the Ordinance 

contents of Schedule-I to 

service providers who qualify as 

.Scheduled shows that five categories of service providers are

h'■ a

the meaning given to that expression in 

This definition refers to the 

the Ordinance which specifies the 

health personnel. A perusal of

i-
I;.5

!i
■

I'-

I?;

,■."5

k i
[il

••'.r
f..

is
ii"Is:
I::cs't’i'^

Tr=--- '



S'r

/
!fhealth personnel, nairiely: Doctors, Allied, Nurses, 

Paramedics and Support. The sendees specified under the 

Paramedics and Support include Teachers,

classified as f

■

iscategories of 

Audiovisual Operators, Technicians, Librarians, etc.

administrative Ministry for

i-; ii
v:

; ■ s’'••.1 i.

■ '4•••«
i;the healthThe ;•
i

4.
fi

Federal Government at Islamabad is the Linstitutions of the ii t,

of Capital Administration and Development Division 

an admitted fact that vide order dated

!Ministry !
1,

(“CADD”). It is 

13.03.2013 the Ministry of CADD granted the Health Allowance

:■

i
i: !.

I.
5 t

of the DGSE and its allied special education, 

including National Trust for the Disabled

ito the employees

centers/ institutions
i;Rehabilitation of Disabled 

were thereby

(“NTD”) and the National Council for

The respondents

. P1 !;
t.

(“NCRDP”).Persons
beneficiaries of the said grant and were paid

01.1.2012 until

i!
acknowledged as I; ii/ i1

fiiwith, effect fromthe Health Allbwance 

27.10.2014, when the Finance Division informed the Accountant

General PaMstan Revenue (“AGPR”! that only health personnel 

Federal Government hospitals and clinics were

The AGPR

I
i!

f'

working in

the Healtri Allowance.

the DGSE to stop payment of the

receivequalified to

correspondingly instructed 

said aUowance to its employees as 

said emolument had been made in the financial year 2014-15.

i;

1'

a;!;>ii
budget allocation for the . 1no f'

i
S'-V

•1 .If
The discontinuation of their Health Allowance was S,-ij5.

■s
the Islamabad High Court by some of the. respondents, 

order dated 17.9.2015 the learned High Court referred the 

the Secretary CADD for passing a speaking order 

trmned recovery, of past payments of 

from the affected employees, of DGSE and 

CADD heard the parties and by

taken to
5 , i-Vide >;
3.

dispute to 

thereon; and till then res 

the Health Allowance

i f-

K

I
allied centers. The Secretary

I ■iiii

i;*,■ ■

ife:ii-iv&
Senior 
Supreme Cou

f.|
ifpaklstan pii; V

l.slai^bad_
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*5
rejected the entitlement of the idated 21.3.2016 

respondents to receive the said allov/ance. The principal ground 

of his decision is that employees of the DGSE were engaged in 

the process of education, training and rehabilitation of disabled 

children and therefore did not fall within the ambit of a health 

organization. The respondents successfully challenged

learned Federal Service Tribunal, which has,

■(iorder :
ii
::l
S!
[i 5

i'i
'i
5!

i
;1

fthe said
i;

order before the 

inter alia, by the impugned judgment dated 18.07.2017 declared
1
:

entitled to the grant of Healththat the respondents are ;;'r

•■1 ' iiAllowance. i1
't ;iGeneral has contendedLearned Deputy Attorney

that after the lapse of the Ordinance that had provided

and paramedics working in

6.
a career ii

Structure for the doctors, nurses 

PIMS, FGP and NIRM, the Health Allowance was 

Federal Government as compensation to

5granted by the 

the. said health

;3
Is!i
ii;unable to show any iii ,however.personnel. He was. !?

issued by the Ministry of CADD or 

that restricted the grant of the Health 

of the three hospitals 

, the definition of health 

of Finance Office 

scope and therefore

i!directioncontemporaneous

the Ministry of Finance
5;
"ii

a(! 'the claiined employeesAllowance to i
i
Ispecified by him. As already noted above

the ■ Ministry

■5 r.
rl

personnel provided in 

Memorandum dated 27.3.2012 is wide in
I

unhelpful to his plea. ■5
Kti! . fi“healthexamined the definition of 

personnel” adopted by said memorandum dated 27.3.2012 from 

Ordinance which is to the following effect; .

.We have7. § K
■

ii.<

SiSection 2(b) of the ii);!

“b) "health personnel” means a person who, holds a post m any 
institute or organization delivering, services in the health 
sector and included in Schedule-I, but does not include:.

deputation to the Federal
a.aiwho is on. i) a person 

Government from any Province or other authonty;
ii!

iIT.; •

0
Senior Court Azsjlcmjjz 
Supreme Court .of

is'

iTo-.U. ■

isismnbsd ,



• 1

who is employed on contract, or on workii] a person
charged basis or who is paid from contingencies.

It is noted that the. foregoing definition of health 

persons holding posts in any institute or

■ S8.

personnel covers

organization who are delivering services in the health sector that
:ii;
i:

f
ii

are included in Schedule-I to the Ordinahce. Learned Deputy

unable to, distinguish the respondents.
i

Attorney General was ii
riemployees Of the DGSE and allied institutions/centers, 

the paramedic and support staff 

health personnel according to

! Iiwho are t:
i;

Ivf' NCRDP and NTD, from iii- ii
iipositions that qualify as 

Schedule-I to the Ordinance, It-is not denied by the appeUant

lii

i;' ■Id!■

f;
■i
i!that education, training and rehabffitaUon of disabled' persons 

_service5 provided in the health sector. These services fall

the Ordinance and therefore

iii;;
Ii-
El ■• ■;

t;
Iare

within the terms of Schedule-I to .il
? ■the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fall within 

who are, in terms of Finance Division 

d 06.2.2012 and 27.3.2012, eligible for grant of

fact been

il-
ii
!:■

' 9.

the category of persons 

Memoranda date

i;
.1 . i:

e:but their entitlement has inthe Health Allowance 

admitted by both the Ministry of CADD and Ministry of Finance.

aforementioned letter dated 13.3.2013 issued

■S
li

In this respect the 

by the Ministry of CADD is

ill

Iis referred. Also the affidavit of the 

of Pakistan filed in

that Court’s order dated

•I

i''
!the .

Secretary Finance, . Government 

Islamabad High Court pursuant to

.1
K;a
Si. 4007 of 2014, specihcally ■i!-i20.3.2015 passed in.,Writ Petition No 

records that .the proposal approved by the Prime Minister vide

did not restrict admissibility of the

Ii;

K
Summaiy dated 25.1.2012 

Health Allowance to the personnel of the three hospitals
iiii;:ii;ji!;i;

i;
learned DAG). For that reason the Finance(identified by the

If
■ii?

aI;PSkI

iiiiii
fi?Senior Cot 

Supreme Co ci rf.iO.C i-.

,Cp::i ■ ■Xlo-;:.
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A

■J 5■if'

i; '-Division Memoranda dated 04.2.2012 and 6.2.2012 made the 

allowance available to all health personnel employed by the

i
i
1

iFederal Government in the BPS Scheme.

result, the said allowance was paid to the 

health personnel of the DGSE and its allied institutions until

i!a
As a ■I10. a;

si
i
I
!■!

27.10.2014 when the Finance Division ins.tructed the AGPR to •

of the allowance to employees of Federal aconfine the grant 

Government hospitals and clinics. This instruction represents
s

change of. opinion which is not occasioned by ah 

amendment in the terms of eligibility for. the Health AUowance.

the Memoranda dated 04.2.2012, 06.2.2012 and 

issued by the Finance Division, Government of : 

Pakistan still hold the field in their original terms, , there is

objection by the learned DAG to the entitlement of 

the respondents to claim and receive the Health Allowance;

As a secondary and also tenuous argument, learned 

General contended that the Health Allowance is

merely a '■!

i;I i
j fi

i:Therefore, as i;
i|

27.3.2012
p

no

tis
amerit in the

il
■:

.2
i11.
i:

■■ laDeputy Attorney
' !;i|;:igranted under executive fiat without any statutoiy backing !j.

i; iii
therefore the same can be withdrawn by the Federal Government

flawed contention. It is admitted
I
R

at any time. That is clearly a !

terms of eligibility to 

determined by the competent authdrity.

tliat grant of the Health Allowance and the ;si
FSi

\ ■.-y.

M ■ I

receive the same were 

Ministry of Finance in accordance with Rules of Business of the 

Federal Government. The original terms of the said lawful grant

f'::

R’
il
aistill hold the field. These Were acted upon and payment of the

the respondents has conferred a vested

In such circumstances, the executive is barred

£
ii::if
if
I:;

Health Allowance to

right upon them, 

by the rule of locus poenitentiae from unilaterally rescinding and
s;i?

■ ia

retrieving the benefit availed by its recipients. Reference is made iif

■■fi

Senior or
SiiprsTeoo;

]



I'1
■ ^ .

iiito Pakistan, through the Secretary, Ministry of Finance..vs^ 

wiiTipyatnllah Farukhi (PLD 1969 SC 407) and

!
i:; ■i;;

Muhammad
D

The Engineer-in-Chief Branr.h vs. Jalaluddin (PLD 1992 SC

change of the terms of eligibility for

exclusion of the

' 5
E207). Therefore without a

the Health Allowance even the prospective 

respondents from receipt of the benefit shall constitute arbitrary

t:

li
ii
I

and unlawful action.
I

do not find any error orIn the circumstances, we12.
defect in the impugned judgments of the learned Federal Sendee

11.1.2016 and 18.7.2017. 

dismissed and the entitlement

f

Tribunal dated , 05.10.2015,

Consequentiy, these appeals are 

of employees of the DOSE, alUed institutions/centers, NCRDP

the Health Allowance is affirmed.

ii

I
ii!
iii

and NTD to - recerve !;l
iiiI. I
ii;

Sd/- Mian Saiqih Nisaw , CJ 

Sd/~ Vindr Ma J^andial, J 

Sd/~ Ijas al
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Office of the
Accountant General
Khyber Pakhtunkhwa Peshawar 

Phone: 091 9211250-53
y-

. NoSaD /Allowances/Corresp:/2017-18/422 

' To '

Dated: 19.04.2018

/ The Branch Officer, . 
Pay Roll-4 Section. •1

1

OOMPLAINCE OF JUDGMENT DATED 17.1.2018 PASSED 
IN Civil/ APPEATjS nos 1631.-2112/2017,216»/2016—& 
806-811/2016 BY THE SUPREME COURT OF PAKISTAN.

■1Subject:

(
copy of A.0(TM) 

05.04.2018
I am- directed to enclose herewith a 

No.TM(F)/T-4Q/Health Allowance/2017-18/138 dated 

alongwith Honorable Supreme Court Judgment for further compliance
under intimation to AGPR Sub Office Peshawar accordingly.

■ fl

yi
■

1

ACCOUNTS o; rPICER (HAD)

4»
V

0

fA 0

t

t

M

D-.\My Document\HAD Section\complaint regard.doc

1

0
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— omcm^Ttm ____ig^gjjjjligSEEiilS^iSSSSSESEaaaSE
; Sub Office

PESHAWAR
Ph No:(091-9211278), Fax No;091-9211301

Dated: 05 .04.2018

5^

■ _________ L—_____________ ____ ______7T
. TMfFl/T-AO/Health. Allovyy2017-18/No

to,
Accounts Officer (HAD),

^ Office of the Accountant General, 
Khyber Pakhtunkhwa, Peshawar.

SUPREME COURT OF PAKISTAN.

Subject:

J. ■ the Accountant General Paldstan Revenues,
, along-with its

Please find enclosed herewith
- ,TM/18-64/Citcular/2017-18 Vol-B-ra)589 dated 12.03.2018

y

Islamabad letter No- 

enclosures on the above subject..
The Sup«me court has made the employees of Director General Special 

, US illied institutions/ Centers, NCRDP and NTD entitled for Health Allowance
General-Special Education has been transferred tc Province under

. It is kindly requested to take the requisite action on • ^ 
this office for onward submission of

-3

Education
Hence, the Director
amendment and become a Provincial subject

noted subject judgment under intimation to

1
l!

t

the above 
compliance report before the court.

.ACOTKfsOFFiSeS^n^ 
^GPR Sub Office Peshawar . ..

r Gemral, Pakistan RevenuesCopy forwarded to Accpunts Officer (Tl^ffice of the Accountan 
G-8/4, Islamabad. / ■ ,

AC^UirrS OFFICER (TM) 
AGPR Sub Office Peshawar. If

jo

. uivo
/
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PESHAWAR HIGH COURT, PESHAWAR.

FORM ‘A’
FORM OF ORDER SHEET

ORDER OR PROCEEDINGS WITH SIGNATURE OF 
nmOE/JUDGES

Date of Order 
or Proceedings

21
W.P No.4.^01-P/2018 with Interim Relief,19.09.2018

Mr. Muhammad Khursheed Khan, Advocate, 
counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun, AAG for the 
respondents.

*resent:

***

Despite direction of this Court dated 11.09.2018,

the Advocate General Office failed to check the relevant

about thequarter i.e. respondent No.2 and apprise the Court

of the impugned letter dated 03.06.2018. 

counsel for the petitioners produced

consequences

Today, the learned 

another letter dated 14.09.2018, whereby the Director Social

Welfare & Special Education Department despite repeated

Officer has failed to provide thereminders of Accounts

requisite admissibility of health professional allowance

and release of budget through SAP

from

Finance Department

system under object head of health allowance 

The lethargic and disobedient attitude of the concerned officer 

has exposed him liable to be dealt with under the contempt of

laws, however, taking lenient view,

Finance Khyber Pakhtunkhwa, Peshawar 

personally appear before the Court

is still awaited.

the Secretary
Court

is directed to

and explain his position.

EXAMltvIER 
Peshawar High Court
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To come up for hearing on 04.10.2018.

Interim Relief.

Notice for the date fixed. In the meanwhile, 

Professional health allowance shall not be deducted from the 

petitioners.

0^ 
JUDGE

Dtilc of Prcsrniolioii 
No of I'aci's.,.
Co|)yint; fi'C--.

Total..............
Date of I’rcpan tioii (>1 Copy......

ofCopf...........
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ZAKAT, USHl'i, SOCIAL VVELSARS, SPECIAL EDUCATIOR
S; WOMEN EMPOWERiViEMT DEPARTMENT

SUMMARY !-OR PROVINCIAL CASiNET

DRAWL O' F HEAI j]i..5.!^£1:E2YE
SPECIAL education"

Subject:-
m ‘
feiT'.: ■

WP:No.430/2013 NAZEER SHAH VLS GOVERNMENT OF Kl-IYBER
PAKHTUNKHVMA '

lEI constitutional’ amendment the employees of 

Directorate .General of Special Education, Islamabad were allowed :and since 

01,04.2011, after the 18‘" amendment they were working iinder iho Senrnlniy, 
Social Welfare' Department, iC-^vhor Pakhtunkfivva, Til! their e 

01.01.2012 the petitioner were receiving

Finance Division (Regulation Wing), Islaniabed Notification (Annex-i), r

Before the '18'"
•'.V.
A
I'd

i

IP i ■■.•. Ml Xian .'.ii'id xinaa
L hieaiih Professional Allowance vice. I

i.

This allowance vvas.stopped by-Federal government anc! accordingly 

Ihc-3 petitioners filled a service appeal in Fede.'a-l Service TribLinal, Isiamalk.icI. ;.ind 

on 18.07,2017, the Federal Service Tribunal decided in favour of the pclitioners 

(Annex-!l). i

V'-. /••.
iii'

•i.

d;

The Federal!Government then challenged the judgmoiii /. dooliilori of
i , I

11)0 Federal Service Tribunal in the Supreme Court of Pakistan bul Iho apex court 

■ al’so decided in favour of the petitioners (Annex-Ill),

3.
'■ L'.

!

After shifting the sotrvices from Federal Government’ to Provincial 

Government of Khyber: Pakhtunkhwa, the emp-i’oyees of Special Education, were
: I .

receiving the said allovva-nce provisionally on 13.06.2018, the Accountant Officer ■

(PR-04) office of the Accountant General, Khyber Pakhtunk.Twa has written a

■ ' ^'fetter to Deputy Commissioner, Peshawar with a copy, to Di.^ector, Social. Welfare
i I : ■ , •

and Secretary, Finance peparlmcnt that budget for the-,Health Allowance has

b(2en allocated but the. same has not been uploaded to the SAP (po.mputer System

till dale. Accountant.Officer (PR-C4) further clarified that the Aocountanl' Gonoral
Office has released the|payment. (Health Allov/ance) to 'these emplnyecti-i Oh Ihe

rni’iuest of Social Welfar'eiDepart.ment in compliance of the judgmoni of Si.i|’ij’uiiie
I' I .

CciLirt of Pakistan dated ilAOI.2013, .orovisionally and subject to its ruJiiiLssihllily

4.
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pAKHT'JNVp-ft^A . 
SPECIAL i-L 

L-Q£PARTlViBMi

IJCATIOH; Ik GOVERNMEA^^'^Of
^ ■ ,.'y':7 /

/■/ Va ■■■'7'
■:f

C/V_BiREL

Tl-IE tL^l--!

FORPPQVjRCjALW : il..OYLyL77
E BYAliOWAt^i/

0 F- BFAUll-^
TiON'OR AWL____

■|pECiAL_iDy^Subject:- OF .KI-'YBBR
RSHAHV§LS^SBi®SN^^ .

l^AZEB\/\/pNo.430/201S_

'pakhtuSESS^ relessed
M Healih

in case the

me payment o»
and that ^ in

: Khyber Pakhtunkliwa

'SAP SystemFinance Oepartmentj 

budget is not been upiqedeo

Allowance will be Stopped [Anne

i to the

x-lV).
1

ionYillfed a writ petition
of-Special Education .

.197t'

of. Accountant

I ! lorfdingly trie ennployees
the’ constitution ot

i mentioned letter

3: and' requested
Genorai, Kl'iybtY

Acco of, Pakistan,5.
under, article-199

of the above;

Pakhtunkhwa ""'^^'Ajwrnblo Court rn rn

„,.Uor sheet issued by p^p^nment, Khyber
directed the Secretary, t compHnnee

moiCOurtiOpA „• •

19.0,9.201b In r'n

V,„t pctillon, Iho ctiurl 

utiiuilly

Onof Health Allowance.

• the GLibjecl
■h

:?F
;A.

Pakhtunkhwa lo f'ci
tnc; couil ordor Iho

f.s Vr/ith

ed before the court on

Octpeirlni

10.2010 and Ihe

f.ieni.d
04beforeappeal'

Secretary 

honorable court '
Health Allowance

Finance Depan^yt appear

clirocto.cl |ho S-rmary,.

shall notjbe

iharRi'eh--

AAnnex-V).
(yi'il/.. Finrtnco

deducted from the petitioners

Peshawar HlQh

vide Ills office

this, department

motough analysis

Of Honorable
with the orders 

■ .Finance Dep-
dated 01.10.2018, ^<^'''"'"3- 

Aclrministrative Department after ir
pakhtunkhwa (Anne>.-Vl).

in compliBnce artment requestedFinally, in
6.
Court Peshawar the Sepqtary 

to move a summary

for the approval to

■A,

n
lO

/

■ being :th,®
Chief [Vlinister, Kbyher i-i .7^! \ -.

i i4'. datedI • Court. Peshawar 

Vs' requested

of the

HighI.■ih' of Peshawar
pakhtunKhwa

to allow thethe orderPursuance to
Chief Minister,' Khyher

to the pctki'^'"'

riM Honorul'.ilr.' .7.
the orderand impl®ni®h^the04.10.201S.

.t.le,tUh Allowance

court. ■

Vor;-.

.'.■t
,-L

1

*
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WGOVERWa/iENT OF KHYBER PAKMTUNKHWA 
ZAKAT, USHlRi SOCIAL WELFARE, SPECIAL EDUCATION 

S<:W(q \/i;EN EiViPOWERlYIENT DEPARTMENT I

SUiVlIViARYlFOR PROVINCIAL CABINET

• ✓
• !. A

■> ■

a:

.r .

:• o

DRAWL O F HEALTH ALLOWANCE BY THE EMPLOYEES OF ■ 
SPECIAL EDUGATION ■ :

' • ■ ■■■'." -. li- ■ . ' ■ ' ■ r
WP.Mo.430/201??' NAZEER SHAH VS GOVERNMENT_OF Kl-IYBER 
i'-^AKI-ITUNKUWAi . ' , ' ' ....... ■ .... ^

Subject:-

L
! •

On the observations of Finance Department the departrnenl ol Sonkil 

WoKwro responded and provides the |■|.;qui5ite information.' The -inanco Doprii liiii n it 
Kliylior rL'ikhliiiikliwa pi'opof.i-.'ll lli'at the subjeet ease ijiay be plaeecl lioloro llie 

Provli'idial Cabinet for appropriate orders with-regard to llie'approval oi l.he pio|)ih;(m.I 

(;illi)w/,iiioe in lifilit of Court Deoiifion alonavyilh the issue ol over-payment r.ind cklini iillioi.t 

mailers (Annox-Vll).
I

The Chief Minister; Khyber, Pakhtunkhwa in Para-20 of the summary has 

aliocujy accorded approvaf to'place, the subject issue belorc.' the rneetinrj ol r-'r(.iviiu.'ii:il 

Catili let for approval please.

9.

vvance" Is tin.;The Provincial Cabinet'is-racL'ested to .aliovv the "(-leaith Al
" Monorable Ceuri,

10.
petitioners and implement the order of .'h;

\

/
/

.A '
A}j '—./ //

• Tf- (MUHAlVImAD'rDREES
Secretary to Government of .Khyber Pakhtunkhwa 
Zaid-:1, Ushr, Social M/cIfare, Special Education & 

Women Empowerment Departnrcmt .,

Mr
h'v-:

■m
;igf
:Ti;

.:.r



governmeht op khybe^acttuk^a^ 
establishment and ADHra. DEP 

( cabinet WING) ,
No.S0C(E(>.;AD)9-24/2019 t2019"" t

t
To. IPakhiunkhwa

Department.

ion & Women

following .f

TVTKtr^TlKG ^Ofl
§^3ioS^

Dear Sir,

OF SPECIAL
khyberISSSm OF“AGENDAjnjMJiCUl. , nwmCB BY THE

£5?U"
PAKHTUNKHVyA---- ----------- -----------

M thR Gsbineti to me devolved emplovees ofnncision
.cabinetapproved Health Allowance

,merateofone.runnin9baa.opay.The
Special Education institutions a

lal Education &

—..' nort ot the Cabinet“ .f£'s;ssvr«
Anting Departmentimplem

2.

You:

SECTOT^'CER (CABINET)

riATE EVSSo. fitEiisiX^ Copy t^‘ ^ jw,;r»i«:tration Depat'tmenL pppartnteht.
' P S to SecretaO' iCabinct) Administration E.men1.

^fS^jTeEE (CABINET)
SE'



. :!?■

'-(g)
PAKHTUNKHWA

.fji.;ANCS SEFAR!IVl»-^«OVEHNMl#
■\

r:AA'• -
/ '-NU.i' WlNC)

Dated Peshawar the
,v,;ULA'riOM

25-11-20 IS
•• *rr-.

- ' ,,, of the supreino C°"'''°i.rd3.S GovernmSn{°'

Sr SoiSS?" Sf r
Education Institutions only to the employees of

ohoye said
Ipecia. Education Institutions of Khyh 

Amendinenl.

NOliBCAl!25i

EndstWaABSSS^^

Copy is

5 PS to Minister F!d^“' ^ department, Khybe PaKh pakhtunkhwa.

9 PA to Additional Secretary 

lO.lViaster File.

8.

V

fA



f.

To,

Khyber Paklitunkhwa, Peshawai.

EEPARTMEmAi.APEMI.^^
AT.T.OWANCF TO THE q74;^]|;^[I7~~1^HJCAT1QN

PAKHTUNKHWAie,^^

HEALTH
IHE HATE OFSubject;

TANTIARY, 2012,

employee of Special Education 
Institute for Mental

. Respected Sir,With due respect it is stated that I am. the 

Department and is serving as Chitrah quite efficiency' and up to the
Reiterated «& Physically Handicappe^ Provincial -Government approved Health
entire satisfaction of my supeiiois. these devolved employees working in
Allowance at the rate of one running basic pay Provincial
the SpecialEducation Institutmns institution .nder the Federal
Government. Thai the employ P been stopped/deducted from
Govermnent were receiving Health A appeals before the Federal
their salaries against w'hich those emp oye p in favor of the employees
service TribunaUslamabad and the same ha e been employees of
vide judgments dated - ' " .“'f iling of the health a^ That
Special Education Institutions declared judgments of Federal Service

the respondent with title of (Federal Government of
Tribunal. Islamabad filed CPLA.No. 811/2016 wiftmle^^ Vg Muhammad Attiq Ur

Pakistan through Secretary Capita min . pgjjjstan and the same has been
Rehman & others) before the Hon ble - uprem ^ n 01 2018 and entitled the
dismissed by the Supreme Court j.f That U is
employees of Special Education Finance Department
pertinent to mention that the |^„.,„,3,ion of the judgment passed by the
issued Notification dated 25. 1.20 ^ ;jpp,oved Health Allowance
Hon’ble Supreme Court of Pakistan m . • Khvber Pakhtunkhwa from the
,0 the employees of Special Edocation Inst, utions^f court

date of their “ ^^ojo'Te applicant time and again requested the authority
and Notification dated 25.11.2 PP Principle of Consistency but
concerned for the grant of Health Allowanee in » ''e . j feeling
no reply has been received ftom the ^^'^''J.'jHing/lanting Health

aggrieved from the inaction ol the of Special Education Institutions-preferred .

It is therefore, most
anneal the concerned, authority may very kindly
arowance as per directions of Hon’ble f f „
25 11.2019 of the Finance. Department , from the date of dcvoi
Government of Kdiyber Pakhtunkhwa. • .

Dated': 15.02.2022.

humbly prayed tha. on accepiance of this -Departmen.al
humbly pi y . oi,-ected to grant/allow heallh

d Notification dated 
the Provincial

an

You’re Obediently 
)

.Ismail, Junior Clerk,
Government Institute for Mental Reiterated & 

Physically Handicapped Chilaren, Chitralv\A
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WAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)
(DEFENDANT)Special Education Department

I/We ___________ _____________________
Do hereby appoint and constitute MIR ZAMAN SAFI, 

Advocate, High Court, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 

sums and amounts payable or deposited on my/our account in the 

above noted matter.
^ 4

Dated. / /2022 of
CLIENT

a/ACCEPTED
MIR ZAMAN SAFI 

ADVOCATE .CLovm

OFFICE:
Room N0.6-E, 5^^ Floor,
Rahim Medical Centre, G. T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

0317-9743003

m:


