
13.10.2022 Counsel for the appellant present. Mr.

Muhammad Adeel Butt, Additional Advocate

General for respondents present.

File to come up alongwith connected Service

Appeal No.645/2022 titled “Fazle Elahi Vs. Special

Education Department” on 1 0.1 1.2022 before S B.

(Fareeh^Paul) 
Member (E)

Learned counsel for the appellant present. Mr. Kabirullah10.11.2022

Khattak, Additional Advocate General alongwith Mr. Nabi Gul,

Superintendent for respondents present

File to come up alongwith connected Service Appeal No.

645/2022 titled “Fazle Elahi Vs. Special Education Department” on
'am■4 09.12.2022.

(Mian Muhammad) 
Member (E)



r
13‘'’ June, 2022 Clerk of counsel for the appellant present.

To come up for preliminaryCounsel are on strike.
hearing on 23.06.2022 before S.B.

(Kalim Arshad Khan) 
Chairman

23'"' June, 2022 Learned counsel for the appellant present.

Let pre-admission notice be issued to the other side for 

reply and arguments. To come up for reply/preliminary 

hearing on 16.08.2022 before S.B.

(Kalim Arshad Khan) 
Chairman

16.08.2022 Learned counsel for the appellant present. Mr. Kabirullah 

Khattak, Additional Advocate General for the respondents present.

Reply/comments on behalf of respondents not submitted. 
Learned Additional Advocate General seeks time to contact the 

respondents for submission of reply/comments. Adjourned. To 

come up for reply/comments as well as preliminary hearing on 

13.10.2022 before S.B.
M-

d
(Mian Muhammad) 

Member (E)

\



Form- A 4■%

FORM OF ORDER SHEET
Court of

/2022Case No.-

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal presented today by Mr. Mir Zaman Safi Advocate may 

be entered in the Institution Register and put up to the Worthy Chairman for 

proper order please. l\

31/05/20221-

REGISTRAr^

c 2-^ ^ ■■ This case is entrusted to Single Bench at Peshawar for preliminary 
hearing to be put there on ^.Notices be issued to appellant

and his counsel for the date fixed.

2-

CHAIRMA

June, 2022 Counsel for the appellant present.

Learned counsel for the appellant submits that similar 

connected appeals are fixed on 13.06.2022, therefore, the 

same may also be clubbed with the said appeals. Let this 

matter be fixed with the connected appeals on 13.06.2022 

before S.B.

(Kalim Arshad Khan) 
Chairman



PESHAWAR

IhiTai^ has been presented by;
fTAppdlant /Respondent / Deponent have signed thf ^

Case Title:
/ ^ No

S.#

Whether Counse 
requisitedocunnents? ^...... .......
Whether AppeaJj_s_wjl^tim£?-------------- ;—T-^nT^'n^entioned'?
Wl„,h„ ,he enactment t.nder*cMieaEEeaUi|^^

,scone_ci__

Whether affidavit is_^pended? ■______y.__------------- . .

Whether anDeal/annexures^re_pro2erlxmS£^———r7

subject, furnish^d_?___ , .... ....._____------------------ :-------------
” legible? ■________—----- ^—

2.

3.
4.

•X5.
6.
7.
8.

9.
Whether annexures are
Whethe7anne)^-^Le_atte^^^^ —_ , , o
Wtohfe^i^_^annexure_s_a^ ------ ---------
Whether copy of appeal is_deJiV^e^o A^j'D.A,.. ^
^^M^^ower of Attorney of the Counsel engaged ,s attested and
signed by petitioner/a^pellanCr^^pndents?^------- —7;"- •■'-------------
Whether nuhibe^^of referred cases gJv^Tjre^prr_ect:---- ------------ ____

as^^agsega^^:^
Whether case relate to this_Court^—_ .7 ------------——
Whether requisite number qfjp^re;Mpi^sjtta_chep._------ ---------------
-^5M^m7lete 7pare co^Msfle^sepjra^------- -------
■wh^th^T^-esiesofp^tie^y^yarecpniple^ ---------- ---------------
~WhetheHr^ex filed? _, ■___ 1_--------_........ .......—-—^ ;
Whether index is correct?_____________ ----------- ------------------------

"WhSrh^ Of Khyber Pakhtunkhwa Service 1 ribunal Rules 1.74 
notice along with copy of appeal and annexUres has been sent

10.
✓11.^

12.
13.

14.

15.
16.
17.
18.
19.
20.
21.
22. ■
23.
.24.

Rule 11,

ofboninients/reply/rejoinder provided to opposite

25.

26.
Whether copies 
paitv? on

It is certified that formalities/documentation as required in

27.

the above table ha''e been fulfilled.

M>yName:

Signature:

Dated:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. /2022

SPECIAL EDUCATION DEPTT:VSTAJ UL MALOOK

INDEX
PAGEANNEXUREDOCUMENTSS.NO.

1-4.Memo of appeal1.
/■ 5.Stay application2.

6.Notification dated 01.04.2011 A3.
7- 13.BFST Judgment4.
14-21.CSupreme Court Judgment5.
22- 23.D6. Letters
24- 26.E7. Salary slips
27- 28.FPHC order sheet8.

29- 32.Summary & decision of Cabinet G&H9.
33.INotification dated 25.11.201910.
34.Departmental appeal J11.
35.Wakalat Nama12.

APPE

/
TliROUGH:

SAFIMIR
ADVOCATE

Office: Room No. 6-E, 5"' Floor, 
Rahim Medical Centre, Hashtnagri, 

Peshawar.
Cell: 0333-9991564



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR W

^ ServJc'e TVibunal
APPEAL NO. ^ f /2022

Diary No.

3/Mr. Taj U1 Malook, R.T (BPS-17),
Govt: Institute for Mental Reiterated & Physically Handicapped Children,

APPELLANT

Dated

Chitral

VERSUS

1- The Government of Khyber Palditunkhwa through Chief Secretary, Khyber 

Pakhtunkhwa, Peshawar.
2- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
3- The Secretary Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Palditunlchwa, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 FOR THE G1UV.NT OF HEALTH
ALLOWANCE IN LIGHT OF THE JUDGMENT OF THE SUPREME
COURT OF PAKISTAN AND NOTIFICATION DATED 25.11.2019 
SIMILARLY TO ALL OTHER EMPLOYEES OF THE SPECIAL
EDUCATION DEPARTMENT WITH EFFECT FROM THE DATE
OF DEVOLUTION TO THE PROVINCIAL GOVERNMENT i.e.
JANUARY, 2012 AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER;
That on acceptance of this appeal the respondents may kindly be 

ile<lto^<layjjj||.gcted to grant/allow professional allowance to the appellant in light 
of the judgment of Apex Court and Notification dated 25.11.2019 from 
the date of devolution under the 18^'’ Constitutional Amendment to the

VT
9//r Provincial Government i.e. w.e.f January, 2012. Any other remedy 

which this august Tribunal deems fit that may also be awarded in favor 

of the appellant.

R/SHEWETH;
ON FACTS:

That the appellant is serving in the respondent Department as R.T (BPS- 
17) quite efficiently and up to the entire satisfaction of his superiors.

1-

That the Institutions of Special Education were working under the control 
of Federal Government and after the Provincial Government enacted 
Khyber Pakhtunkhwa, Civil Servant (Amendment) Act, 1973 where 
under Section 11(b) of the Act ibid, devolved employees of the Federal 
Government were declared Civil Servants of the Khyber Pakhtunkhwa 
Province before the commencement of 18^'^ Constitutional (Amendment

2-



Act, 2010) for all intents and purposes. That in this respect Notification 
dated 01.04.2011 has been issued by the Ministry of Social Welfare & 
Special Education whereby employees of the Social Welfare and Special 
Education have been transferred to the Province of Khyber Palchtunlchwa. 
Copy of the Notification dated 01.04.2011 is attached as 
annexure A.

That colleagues of the appellant serving in the Directorate of Special 
Education Islamabad were allowed liealth Allowance as the task and role 
assigned to the colleagues of the appellant was not less than the 
professionals of Health Department. That it is pertinent to mention that 
subsequently the Health Allowance which was allowed to the employees 
of Special Education illegally stopped authorities against which 
colleagues of the appellant filed service appeals before the Federal 
Service Tribunal, Islamabad and the same were allowed vide 
consolidated judgment 05.10.2015, 11.01.2016 and 18.07.2017 and the 
employees of Special Education declared entitle for receiving the Health 
Allowance. Copy of the judgment is attached as annexure

That the Federal Government feeling aggrieved from the judgment of the 
Federal Service Tribunal filed CPLA before the Flon’ble Supreme Court 
of Pakistan which had been dismissed vide its judgment dated 17.01.2018 
with the view that “/« the circumstances, we do not find any error or 
defect in the impugned judgments of the learned Federal Service 
Tribunal dated 05.10.2015, 11.01.2016 and 18.07.2017. Consequently, 
these appeals are dismissed and the entitlement of employees of the 
DGSE, allied institutions/centers, NCRD and NTD to receive the 
Health Allowance is affirmed^'. Copies of the judgment, compliance 

letters are attached as annexure

3-

B.

4-

C&D.

That the Provincial Government also approved Health Allowance at the 
rate of one running basic pay to the devolved employees working in the 
Special Education Institutions from the date of their devolution to the 
Provincial Government. That it is also pertinent to mention here that 
colleagues of the appellant serving in the different Special Education 
Institutions receiving the Health Allowance. Copies of the Salary Slips 

are attached as annexure

5-

E.

That the Government of Khyber Pakhtunkhwa Finance Division illegally 
stopped Health Allowance of some of, the employees of Special 
Education Institutions against which colleagues of appellant filed writ 
petition No.4301/2018 (Nazeer Shah Vs Govt; of Khyber Pakhtunkhwa) 
alongwith some other connected writ petitions before the Peshawar Fligh 
Court, Peshawar, whereby the Flon’ble Peshawar High Court issued 
directions vide order sheet dated 19.09.2018 to the respondents. Health 
Allowance shall not be deducted from the petitioners. Copy of the order 
of Peshawar High Court is attached as annexure

6-

F.

That in light of the directions of Peshawar High Court, Peshawar, the 
Social Wlefare, Special Education & Women Empowerment Department 
move a summary to the Worthy Chief Minister of Khyber Pakhtunkhwa 
for approval and the same has been placed before the Provincial Cabinet 
for appropriate order. That the provincial Cabinet approved Flealth

7-



Allowance to the devolved employees of the Special Education 
Institutions on 28.10.2019. Copies of the summary alongwith decision of 
the Cabinet are attached as annexure G&H.

That the Finance Department also issued Notification dated 25.11.2019 
in light of the judgment of Hon’ble Supreme Court of Pakistan in Civil 
Appeal No.811/2016 and allowed the Health Allowance to the employees 
of Special Education Institutions with effect from the date of devolution 
under the 18* Constitutional Amendment. Copy of the Notification dated 

25.11.2019 is attached as annexure

8-

I.

That in light of the decision of the Provincial Cabinet, Judgment of the 
Hon’ble Supreme Court and Notification dated 25.11.2019 of the Finance 
Department, the appellant time and again requested the authority 
concerned to allow Flealth Allowance to the appellant similarly to the 
other employees of the Special Education Institutions but the authority 
concerned is not willing to do so. That appellant feeling aggrieved from 
the inaction of the authority concerned by not allowing Health Allowance 
to the appellant preferred Departmental appeal but no reply has been 
received so for. Copy of the Departmental appeal is attached as 

annexure

9-

J.

10- That appellant feeling aggrieved and having no other remedy but to file 
the instant service appeal on the following grounds amongst the others.

GROUNDS:

A- That the inaction of the respondents by not allowing the Health Allowance 
to the appellant is against the law, facts, norms of natural Justice and 

materials on the record.

B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 
respondents violated Aiticle 4 and 25 of the constitution of Islamic Republic 

of Pakistan 1973.

C- That the inaction of the respondents is discriminatory and is clear violation 
of fundamental rights of the appellant duly conferred by the Constitution of 

Pakistan, 1973.

D- That the respondents acted in arbitrary and malafide manner while not 
allowing the Flealth Allowance inspite of clear directions of the Hon’ble 
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Finance 
Department.

E- That as the act of the respondents is illegal, unconstitutional, without any 
legal authority and not only discriminatoiy but is also the result of malafide 
on the part of respondents.

F- That appellant has the vested right of equal treatment before law and the act 
of the respondents to deprive the petitioners from the health allowance is 
unconstitutional and clear violation of fundamental rights.



G- That according to Article 38 (e) of the Constitution of Islamic Republic of 
Pakistan, 1973 the state is bound to reduce disparity in the income and 
earning of individuals including persons in the services of the federation, 
therefore in light of the said Article the appellant fully entitle for the grant of 
conveyance allowance during vacations.

H- That under the principle of consistency the appellant is fully entitle for the 
grant of Health Allowance similarly to the other employees of the Special 
Education Department.

I- That the petitioners seeks permission of this Honorable Court to raise any 
other grounds available at the time of arguments.

It is, therefore, most humbly prayed that the appeal of the appellant 
may be accepted as prayed for.

LEANT

TATULM/^LOOK

THROUGH:MIR^AlNi^ SAFI 

ADVOCATE

CERTIFICATE:

It is certified that no other earlier appeal was filed between the parties.

/

DEPO T

LIST OF BOOKS:

1 - CONSTITUTION OF PAKISTAN, 1973 
2- SERVICES LAWS BOOKS 
3 - ANY OTHER CASE LAW AS PER NEED
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2022APPEAL NO.

SPECIAL EDUCATION DEPTT:VSTAJ UL MALOOK

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

and on behalf of my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my knowledge and belief 

and nothing has been concealed from this Honorable Court.

iMI: SAFI,MIRZAI

Advocate
High Court, Peshawar
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BETTER COPY OF ANNEXURE-A

No. F, 11-19/2011-Coord (Pt)
Government of Pakistan

Ministry of Social Welfare & Special Education

Islamabad the April, 2011

notification

of. Constitution (EighteenthOn reorganization of Federal Secretariat in -pursuance 
Amendment) Act, 2010 (Act No.X of 2010) the following Centres under the 

of Social Welfare & Special Education are transferred to the Social 
& Special Education Department Government of Khyber Pakhtunkhwa.

Ministry
Welfare

, D.I. KJian.1. Special Education Centres for Mentally Retailed Children
2. Special Education Centres for Hearing Impaired Children, Swat.
3 National Special Education Complex, Mardan.
4' Vocational Training Centres, for Disabled person, Mardan.
5 Special Education Centres for Visually Handicapped Children, Kohat
6 National Special Education Complex (PHC, MRC, VHC & HlC) Peshawar.
7 Hostel Facilities National Special Education Complex, Peshawar.
g' Vocational Training Centres for Disabled Person Peshawar.
9 Special Education Centre for Visually Handicapped Children,
10 Special Education Centre for physical handicapped Children, Abbotta a .

(Muhammad Altai) 

Section Officer (Admin)

. -

/
1^



■ .jiif/}’iiiciii .siici'i /t / y
In ;hc I'cdcnii Service Tribunnl, hlnmnlv.ul

Appeals Nu.<05 .O 573; 757 to 793. 894 lo 9 18. 918-^ fM9 lo
943. 998 lo!945. 1 108 to 1179. 1224 to 1243, 1265 lo 1325, x.321 

- 10 2150. 2;552 lo 2.10;H'i236S-A, 2.105; lo 2'W13. 2446 lo 2484 & 
2487 to 2501. 2508 lo 2520CR)CS/2016 with M.Ps.

/•

5^

AI
/

— Ntt.*;!"*!'I':«hir niul otlicns

\‘'c.r.su.s

Secretary. Caiiilal Adnuniilration Development Divi^iroii, 
Secretary, Piaance Divi.sioji and ACl*U, Islamabad.

Date of Institution : 04.04.2016. etc.
Date oriicarins '• 17.07.2017 
Date of Judgment : 18.07.2017

V

I

iSyed Rafique Hussain Shah, and 
Syed Muhammad Hamid, Members.

. Mr. Muhammad Anwar Mughal. Advocate for' the 
appellants. j
Syed Zii-c-Husnain Kazmi, A.ss.st.mt Attorney 
General for the respondents with M/s Arshad An^um.

. As.<;i.stant Director. CA & DD, Navecd Akhtcr. Section 
Orficcr, Finance Division, Axltar Nadeem . Avvpn, 
A.ssir.tani Accoijni.s Officer and Muhammad Jabbtir,
Senior Auditor. AGI’ls. as D.11;;.

Before:
V

F resent;

\ a
t

'll

■ T:
\ ■

■rnOGMK.NT
r-.'

.SYF.D RAFIOTIF. HU.SSAIN SHAH. MEMH1=:.K_> V/iUi lliLs Jtuigpd 

shall decide the above titled appeals. The facts giving ri.se lo the present 
that the Prime Minister of Pakistan approved .payment of HMlUt

year ^012

; ^we :
!'appeals arc

Allowance to the institutions providing.Health Service.-;
U.C Finale. DivUlon i„„ad noUf.aaUo.v No.2(.3)F.-2a0n.777 

OS 02.2012 for cram oF Health Allowanac, cqaal lo oaa, basic paj. of 

waning salao’ lo Uk hcalU. personnel in the employment of Fe|cral. j
.r. 01.01.2012, in addition to the CXI tmg

i
in the

-1; *v
•V

;v

■It
i*Government in BPS SdheriAc w.e.

the.Mcallh allowance had been paid t : ’Vi1• pay and .allowances in BPS .scheme.
contemporaries of the sppellams in other Government Hasp tats inelu ling

ICT. Paki.stan Railways an<l lei end ;. ,1 ‘
’ ■ P . .V

: -J
1 ,1

-i

■ TPlMS, Federal Govt. Polyclihie, CDA
Oovcnimcnl Services Hospital. l.slamabatl, etc, bm it 'v«s ilteonlintijil to 
the present appcllams viiic impiigneo-oniers Oaieil 05.011 201^, 21.03.-^01!,

■f

5
i.v. .t. Xi-}y

. »-c«cr<il-vti*'*** * iwiinfii

\

/
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565 I,) 57.1fl<)(;.S/20iri,

. i

;
V.

Cic. wiili M.IV, \ ;
•. t.

•I- acpk.
"•111. i-i/eci n-.iiii ()i.i.i.,-:iiir:.

iilli.wcci I lcaUI, Alloxviincc

:mcc lo ihcsc personnel
CA..iDD cnploycc, ol OCsT/ '" .........

V .C C,2Z
or l<i m.„u„„„„ „r oc^s,.; .IMC clucmi..,, 
funct.ons and the ceil ires, etc. in view -of 

lim.vicling Heallh
sc viccs heing. rendered by them in

Scn-'iccs lo Ihe disabled •iiul .spcciid eliildren wiili cfrect »Vom 01.01.2012
AGP^xT^I^ accordingly .sinned phying the .said allowanec l„ ihcin. The 

iv. vide Idler doited nvi -»oi r • i*

.to Finance Division „n„
-015 for the said Allowance, henee.

V

ll'ii.paymciu of said Allowanec be
Mopped b). opbmiuinp ,1.0 computer ol.oopca tl.roup,, ooucc.cd DDOc 

bubocuetty ,I,C Fipooco ,3ivi,,io„ ;,„„c„.cd buds« r„r the «u, Allowaocc ' 
bu. ,hc CAdiOP parked .be budec, a„d later on alloeated'tite aa.ne to sont'e ''
oihcr organi/^aiion. Ucing aggrieved of .sioi 
letter dated 05.03.2014

of the .said Allcwanee vide::;-rr r
Mon hie Islamabad High Court, hslainabad vi 
the following manner: -

vide order dated I7.0y.2015 in

x.\.\
.... vw
alon-wilh ‘I’'' I’clilion

lon^wilh tile conneclcd pcliiions arc converted into

Secretary CADD. The learned Secretary CADD 
nUord an opportunity of hearing lo an authorized '

and. thercaPer pS a 
speaking on.cr. Ii ,s c.\pcclcd lhat ihc .Secretary shall
inter alia, l.i.kc into consideration:

i!
shall

a) die a.Tidavii dated 26.3.2015 filed by the Seerctary. 
Finance, during the procccding.s before this Court:

b) the fact that in some ca.sc.s the Health Allow.nncc
"a.s paid to the employees by the aGPK
to the approval given hy the C.M70:

■1.inirsuanl
. i

CJ : he ret)lies! made by and un behalf of the 
petitioners Ih.al in the circumsiancc.s’ rccove-y of 
the Hc.ilth Allowance would 
hard;;hip; and

caii.se immciisc

d) Tile lact that llic petitioners nfc employees of 
li ‘■'Jl’-'r'-”'''''''” -‘iKl cni.iii-s , under ihc :

'.i
1

1/
r-:-.

/•
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: 5.,s u. iviKigCS/ZUH.. cic. wiu. M.l-u.. .3-.. !,4' ■-4

/ rCAHl) :iiul. llvcidoic, ll>c 
sluill be Uikcn into 

oT c:<c.h
'.KliuiiiisbnUvc cvinlrol o 
cuiiicmcn. or
Con.sVUcrulton o* ‘bv. bbUl 
Ocp;iriincni or ciiib.y scpnraicly.

■ 5. Ui orJer to mccl

- 90-(lny5.“
:

X.NX
'< XXX

XXX

ibo iceoix! niul nn\>r.lint
of »l>c

C’.Ai'C:!;)!.) oiler p«rii:witL;
lo the iuilhori/.cd vcprcxciUalivcs

OM 1<1.U3.20K> passed ibc order doled 
dated 13.03.2016

:nie SeercUiry
of i>earinL;opporluyiiy 

pclilioiicrs (no'v appcllanis) 

21-03.2016 and

#. .
1* ■^ $Icuerdeclared Ihe CA&pD's

ollowinc HettWt AUowttttcc to U.o DUSi: a,„.loy« t,„l»wr„l, ..,|;tu„tt.
tottl UircotoJ Ittc AOfl^ to tccovc, t.tc soot

ihc rules, void ab iriiuo
Allowoitcc from tltctr claries in cosy inslttllmcnts.

In lUia l=acWrop.lltc appclIanU HW Uk instant

•/

.!3appeals wllh
2. %

111the foUoNvins prayer; - cspcctCuUy prayed that the 

appeuant Uins ;A.SrrctSrUtc'’3
covered under calcB^ry f rcspondeiv. No. I nviy
order dated ° dcelarcd that ibc action
llieicrore. be set aside „;dd allov.-aivgJ
of respondent No.l <« • ' • . of appellants, is
and rcPPVcry ^rcof u™ Utc sala «
malafidc, tllcEal. vtoWAs. „„,L.sonablc, atbiuaty.
pocnilenliac. unfair, imjus , entitled to receive
fancilid anil eapncioii.s ^ V withdrawn and
Ihe same, from the dale it h.i.s
Stopped iVom payment.

inder : 
f and ! .
irthcr 1 

O.M.. i 

jjfid I learly

I
•‘U is, therefore, most r

\ \.
. ?•

1;

1
11 ■

The

appellants bcins
Constitution of the

Section 2 Cb)

3.

1973 were entitled to all
for il.s employees. I*of Civil Servants Act 

cribed'by feUerai Covernmenl
I

allowances pres' of Finance
• I riirrciivc contained in Ministry

stated dial rmaneiu^ ^ 06 02 2012 was unambiguous
’ tn -ill health person tel| in

of llcaUli Allowance to all heaitn i ^
io UPS Sche;ne but de.spilc lljd said

nf;lhc i

t

1
No.2(13)R-2/^0^'
stipulated admissibility:*r

;• *

were deprived

N
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..V

counsel Tor ihc
llie ^uUijmcnt..; oV I'ST tinted 05.1 0.3015. 11 0 I ’’0 16

I.. Ko.==.,a,cv..o,5.,:
i7-(R)CS/.0l.,, n,(, u. in?. Msy ,., .n5l(K,CS/20,5 & 3»l ,„

v.l.o..co,ly .„E«cd ll,..,, II.C rc.sp<„„lc,„.Fi„,„cc Divi.ic,, 
diul cold in the same hri-aili a.s.

appellants referred ic

blowing hot
on the one liaml. it had adinkled the claiin of 

tile appellants in pnra 5 t:!' i!to.- pamwiso
Islamabad High Court. Islam.ah.ad while. i
the .same claim vide onlcr dated 21.1)3.7.010.

wa.s

c.nnments like: in >hc H;;iv*hlc 
on the other hand, they declined S

Me contended that the benent 
once srnnlcd .md nclcd |.;„| ercnu-.l a vcslcl , i.|„ „|,id. coul.l be 
withdrawn unilaterally, in\' violation of principle of iiiitnral jit.stice. 

iVir the appvhnnt htstly nrgued that hnpttened orders were ’ 

coram-iif(ii-jiid»cc .and having

ThoIc.nnicd conn.sel
void ab initio, 

withdrawal / .sinppnge ol' .miI;
no .stinclily of law a.s 

notary iiimninicil in p(nii.\hmcni wliich could
be ilw,^rdcd without adoptiii/> the duo PIOCC.S.S of law provided under (he
Coverntnenl Mervattls (l-nie-ency anti Disciitline) Uulcs. 1973. V

!4. llic appeaLs were rc.si.sicd by the rc.spondenl.s. It iwa.s staled
that the said aIIow.snec wa.s ,.ot admi.ssihic to the appellants as they did tt^' 
fall pnder the dctlni'iu.n orhealtl. pctsonncl because hc.sUh personnel mcam 
a person who held a post in any institute or org.snization delivering service; 
in the health sector and includcci in Schcdulc-t. It was further submitted Uia 
the Health Allowance, was alltnvcd provisionally to the appcllanl:; by the 

AGPI\ on the basis of CAOp Division’s

I

letter dated 06.08:2012 but 
sub.scqucnlly that Division sent a reference to the Finance Division to seek 

tt.s concurrence for admissibility ofHealth Allowance
1

which regretted the 
same on 14.03.2013 on .the ground lliat they were involved.in the process 
of cdiicniion, training and rehahililalion of di.sahlcd children

)

ami ptfr!ion.s
wilt, di.cabilitieS and, hence, could not bo declared a.s henlil* personnel lo
become entitled for the said allowance. The CADD on 13.03.2013 in its
communication lo .\GPR conveyed sanction of the Health Allowance lo 
DGSE employees wiihoul ci.ncurrcncc of the Finance Division; and the 

AGPR made provisional

i
■ .ll

•' 1
payment to the appellants, which was 

subsequently cli.scontinucd after vcrilicaiion ol' cniillcmcnt in order to . I

1prevent the mi.susc of this allowance by non-cnlitlcd persomcL It was 

submitted by respondent No.3 Hint hcaltli allowance wa.s granted willi lijc

11 .'li
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5 v‘ 5(i3 lo 573CK)C.S/20 I6: etc. %vUI,
'i\

appmvivi orUic I'l imc Mmisicr. Iliroiigh a summary, s|KciHca|ly moved ibr 
llircc Ircdcral Covcrnmciu Hospiials i.c. Pakistan Instimic 

Sciunecsil'.C.
oT Medical

Polyclinic and NalionaP Ihslilntc of Rdiabilitaiion Medicine 
- n.c Dlrc«on.,c Clccral of Special E(U,calio„ & Social WciraCc, .cine a,v 

c.l„c,«0l,al tody, deal, ,vid, d,oVproccaa of cdacadoa. „ai„a.s and

ccl,abimaUo„ ordfcddcd cl.ildcca and pcniodaavid. diaabIliUca, wlacl. ,va, 
-cried „„, by a a.a,,i,acores.rio„a, Inaindinj p,-ofosionala'
Uoelort.. adnnnislrators, ministerial and M.pj.m iive / aneillao' MttlTdid nm 

fail within die ambit of health organization and could not bo declared 
•hculUi personner

ns p.;
'a.

i<' gel the saiti allowanee. The respomlcnl Nuj i.c. 
AGPR in Its parawise comments submitted that the identical 
Farkh F, L’odhi. etc.' vs Secretary Finance
Hon'blc Supreme Court of Pakistan.

eases tilled Dr. 
were still pending before the

:v

I W:15 We heard, tile learned counsel ifor the parties and perused Uic .\ ^ -I
,rccord. Vm • "IS6. The hetilih idltnvtmce ciiua) to one basic pay of running .salar)'
was granted to the health persnimcl in the employment of Federal 
Government,

|v:.^

Ill HI'.S .Scheme, With clieet iiom 01.01.2012. It was nuule 
admissible to non-clinidal cadres. In reply to a query raised by AGPR vide

V letter NO.TM/1S.64/CSHP/HPS/20I1.12/186. dated 12.03.2012. the ...
...Regulations Wing of the Finance Division vide U.Q ,No.l',2(13)R-2/2012- ' 

172 dated 27.03.2012 runiished dcnnilion of the health personnel by staling 

that ‘hcallli personnel’ meant a persons who held a post in any institute or 

organization delivering services in the. Jiealih

I '*

i1

sector and included in i i ;
Schcdulcl. but did tioi include person who wa.s on clcpuiaiion to llic 

Federal Govemment from any Province or other'authority and

I

, { T»".-who was. on
contract, or on work charged basis or who was paid from contingcrxics. 
The appellants arc neither dcputalionists from any Province or oilier 

authority nor have been engaged on contract,or on work charged basis. 
They arc also not being paid from contingencies. On the contrary, they 
civil servants under .seelion 2 (b) of the Civil iServants Act, iy73 and

-Ms
!

1
!

nrc
arc. 1

delivering services to ihc disabled children / persons. Tlic beneficiaries / 

appellants comprised of Academic and Administrative Cadres. According 
to the definition furnished by the Finance Division vide their

i

1 I •

u.o. dated
27.03.2012 Uic appellants arc entitled to.health allowanee. In para.s-6 & 7 '

under Facts of parawise eommems filed before the Hon’blc Islamabad I ligli

ilBSIEl) ■ ^ ^ "
!

,!.!
I
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fi SfiS lo 57.-V(R)C.S/201<?, do. wiili M.IS.

Court; fslamtibadN„ Jnfn.,„, , . ■"■5“"<='»ry !’!■....«= Divislon i,. Writ PcUio..,

CADD »e.-.rM.lMnU,ca NMSV ,,o» co»i,,i,,e n p„

.15 TA for DOSE for fi.iaiicial scar 201.1-15', hiiwcvcr 

ciidorac Ih. HlS,/BOa a„.l rcrccr„lls .Icduclcl
million or HPA. Icavins Rs.7.«8 million. ror ihs pcUioncra (now 

np)>cn«nt«) ..c 24 c,n,,Ioyc« wl,o bclohgcd to tncdicol profession 
under the criteria of entitlement

I)]''A rcrtiKctl to

oinount of Rs.92.542tut

I?
Hj/t

and eamc

gof HPA, ns per Df-A (CADD) 

was issued by FA’s
iunderstandinc. D.O. letter. dated 09.05.2014

Organization to AGPR for stoppage of HPA 

it was duty of AGPR
to non-cntitlcd employees and

to take aetion on the said letter nnd decide 
pr.-vycd mat the petition wa.^.an adminl.strativc i.ssiic witti .

CADD & DC.Si:. ihccrorc. ,l,c ..... . Owiai,,, l,c cacUulc.l rro,., u.c lie.
of respondent.s. Now the Finance

entitlement. It wa.s S
ft'
\

Divi.*iic»n ha.s come up witlt dirfcicnt y.Istand. It i.s n„i allowed it.

been subniiiicd
approbale-and reprobate. No logical reply has 

by the re-spondenu for depriving the appellants of their 
legitimate righl.s. A large m.mher of employees of the Federal Government, 

.similarly placed, arc
w\

gcu.ng the .said advantage. Why, then, the appcIlanLs . 
be tlopnvcd. 1.S not dear front what has been written in the coimnettc-s before 

<1,C Hotfblc Jsihntabad High Court. Islamabad and the Federal Service ^ 
Tribunal.Tliis seems to be discriminatory treatment offending Article 4 &

25 of the Constitution of I.<=lamic R;cpublic of Pakistan. 1973. Further, the 

appellants have been directed by respondent No.J

>V'
V
? 1-. 
► :* .•

r •
I

to. refund the paid 
amount which is against the principle of locus pocnilcntiae because the . 
Mon blc Supreme Court of P.nkistan has. consistently held that the benem 

once granted and acted^upon created a vested right which could 
withdrawn unilaterallyviolation of natural justice, 

law that bcncnt.s received by a civil .servant.

!
-i

not be 
It is .in c-siablishcd 

even under erroneous order 
passed by thc^compctcnl authority without any fault on the part of civil

.'tcrt-ant could not be recovered even il' the bencricial oruer was 
sub.sequcntly withdrawn or rectinccf!'Wc arc forli lied to lake this view in. 

the light of the judgment of Hon-blc .Supreme Court of Paki.slan reported in 

PLD 1992 SC ^07. Hence, to this extent, the impugned orders

:•

i

i
I

>1I-
V** :A-arc not ;legally sii.st.iini\ble and liable to be set aside. V-

7. We would like to make an emphasis on the judgment of Ihc 

Tribuna! in Appeals No.224(R)CS/2015 and 351 to 405(R)CS/2016 dated ■
V

;
t

■, ■ -V-t

r edcT.-.f vr ■f i! i.iun.''’l;: v II.' :;,n:
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1 ii> r»7.UUj(. i;/-Ul(.. etc. wiili M.l's.•i

I

:•05.10.2015 and 14.I2.2UU. AliciJin ihc coium'vcrsy rclaiiini to Health 

has already hccr. re.solvcd. When confrumed with the said lacl.

•*
I

/
I .Mlowancc

the rcsponclonis have failed lo deny ilic fact. As such, the action of tljc 

respondents api»eais to he inconsistent in ll>e lijjht of the aloicmcntionod

account of Aniclc 25 of the Constitution which euarantcM j

.* • »
li-:"'
I*

judgments on •.
of law for cvei7 citizen. To ensureequal rights and equal protection 

uniformity, rule of,consistency must be applied while eonsidering the ease 
..rilw ..iMwII.-n-- II..- Ap.-s vi.l.-. ii.-i .i...l)-.ineii! In Iho

iy96 SCMK IIS5 has already held that ‘•rule ol goodcase reported as
. goventanee de.nands that the benents of the said decision be extended to

the lilignlion. instead of/
V
‘iother civil .servants also, who may not be ptirties to 

compelling them to approach the Tribpnal or any other legal forum. Hcpce; 
the claim of the appellants is required'to be decided on the same analop /; 

principle as framed in the eases of Dr. Farrukh Fiaz Lodhi and others by the •

Tribunalvidcitsj^dgmcnldatcd p5.1Q.20l5. 11.0I.2016 and 14.12.201|. .

Foregoing, in view and following the rule of consistency, Uic 

dated 21.03.2010 und 25.03.2016 arc .set -aside v/ith | 
eontimte the Health Allpwhncc already

-1i. I

:
!•. -■. *li

i

iiH■< ■

t

Hr- ••
t liiit-'S.

-
impvigncd orders 
direction to the respondents to 
granted to the appellants .since 2012. and lo refund all deduelio.t made in 

eoniplianee with the iiiipugiied orders within a jterii.d of one month Irunt
iveeived in iheir office. .Since the mtiin

«\

; ^the date the e..i«y of ihi.s jiulr.mem i.s 
appeals have been accepted. Misc. Petitions are also accepted.

I
• i»

!
Jv.dgmcm lo apply all the titled appeals miilati.s mulanclis. ;

9. I
•f. ?

!
There shall be no order as to costs. 

Parties shall be informed accordingly. Imn
ii

■i. T10. I
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better copy

relating to Health05 10 2015 and 14.12.2016 wherein the controversy
SwL I-«» As such, the action oi me

the light of the aforementioned
the respondents have failed to deny the fact 
rpQnnndents anoears to be inconsistent in
judgments on account of Article 25 of the Constitution which guarantees 

eaual rights and equal protection of law for every cit.zen^ To ensure
rule of consistency must be applied while considering the case of

Since the Hon’ble Apex Court vide its judgment in the case
already held that “rule of good 

of the said decision be extended to 

ies to the litigation, instead of
. Hence,

uniformity 

the appellants, 
reported as 1996 SCMI^ 1185 has 

demands that the benefitsgovernance
other civil servants also, who may, not be parties

,1, d.™ of *. Lodhi ..d
analogy/prmciple as frame / rt tpH 05 10 2015 11 01 2016 and

by the Tribunal vide its judgment dated 05.10.2015, li.Jothers 

14,12.2016.

^ ' ' V tVip Health Allowance already granted to the

d*.,o. ™.d

accepted Misc. Petition are also accepted.

Judgment to apply all the titled mutatis mutandis.
10. There shall be no order as to costs.

Parties shall be informed accordingly .

8d

9.

11.

TST AMABAD
18.07.2017
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I ii
i:: 5Muhammad Attique ur Rehman 

etc. (in C.A.811/2016)
!1

!;
...Respondents(s) i;

fi

c. i; •Mr. Sajid Ilyas Bhatti, DAG 
Syed Rifaqat Hussain Shah, AOR 
Ms. Saadia Kanwal, S.O Fin.
Mr. Abid Hussain Channa, S.O Fin. 
Mr. Sajid Javed, Asstt. Legal Fin. ' 
Mr. Abdul Razzaq, AAO MEG 
Rawalpindi

For the Appellant(s)
(in all cases)

ijii! •
i:'r

li
ii

..

For the Respondent(s) In-person

For the Respondent(s) Mr. Muhammad Ilyas Lodhi, ASC
Malik Itaat Hussain Awan, ASC

s

(mC.A.216/16) I

Mr. Muhamrnad Makhdoom Ali 
Khan, Sr. ASC
Mr. Sikandar Bashir Mohmand, ASC

Amicus Curiae: 11

17.01.2018.Date of Hearing i' !
|:
I;

JUDGMENT I'
ii
i!

iiUMAR ATA BANDIAL. J.— By leave of this Court 

granted on 23.02.2016, 01.4.2016 and 12.12.2017 in the 

several connected appeals before us, the appellant Federal 

Government challenges the judgments delivered on common 

questions of fact and law by the learned Federal Service Tribunal 

05.10.2015, 11.01.2016 and 18.07.2017. The judgments

!:

- f!
■S’-

Jj

!
ii
iil

i

i;
iion

5-.

impugned in the connected appeals declare the respondent 

of different institutions functioning under theemployees

Directorate General of Special Education (“DGSE”) to be entitled

ii

i-
J

of Health Allowance granted by the Federal fto payment

Government vide its Office Memoranda dated 04.02.2012 and

1;
i;

i:

06.2.2012. These Memoranda are issued by the Finance Division 

(Regulations Wing) Government of Pakistan pursuant to 

approval granted by the Prime Minister under the Rules of 

Business, 1973. It would be useful to reproduce the two

r
i-F

i:l
tii

■ ii

ts ii;iirJ siii
t

I;'
a- 8

If-;
A
.-vSenior C A.' ; -TsriSeprarne Conn ■C
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!! i:.
■ii

'f.
!;■

1:.memca'anda containing the terms and conditions for the grant of 

Health Allowance to eligible persons:

i:
i

f.ifi
i.l

i-

ii•Gcvemment of Pakistan 
Finance Di’/ision 

(Regulations Wing)
■ Islamabad, the 04*’’ Feb,2012

' i:
1

F.No.2(13)R-2/2011

OFFICE memorandum 

OR A NT OF ADHOC AT.T.OWANCE EQUAL TO
ONF. BASIC- PAY AT TH’”’MITTAL OF THE
RCAI.E TO the health PERSONNEL IN BPS_
SCHEME.

The undersigned is _ _ „ ^ r
Ordinance No.VI of 20ir that sanctioned fte C^eer 
Health Personnel Scheme (CSHP) has lapsed on 26.12.2011. 
Accordingly, CSHP is no longer in the Geld and all heal* personnel _ 
have consequently reverted to the BPS .scheme. In

existing pay/silowances in BPS Scheme.

2. This Division’s OM No.2(13)R-2/2011-698 dated
November, 2011 may be treated as withdrawn w.e.f. 26.12.20 .

Sd/-
(M. Munir Sadiq)

■ Deputy Secretary (R-I)”

t

'1 ■
Subject:

directed to say that the
i

V

• ■ ;■ ■

i
.i:'

ii!
!:■

ii;17th !

I n
■ I

ji:
ii;
ii;

i
“Government of Pakisten .

Finance Division 
(Regulations Wing)

Islamabad, the Oe* February,2012 

OFFICE MEMORANDUM

.'I

F.No.2(13)R-2/2011-777

a■ lii
5 aSubject:

BASIC „ ________ __
pp-pQONNF.i. IN BPS SCHEME !;

i
>1Division’s O.M.In continuation of Finance, .

No F 2(13)R-2/2011, dated 4.2.2012, it has been beaded by the

SToo pX5“»
per month for House Officers respectively w.e.f. ,1.7.2011 will 
continue.

i!

1

1
. ii

a/
t'

Sd/-
(Ma'nzoor Ali IChan)

Sr. Joint Secretary (Regulations)” ii
;!!
ill(emphasis supplied)

General has contendedLearned Deputy Attorney 

Health Allowance granted by the Federal Government is
12.
s?,aithat the

available to health persomiel in the employment of the Federal S'
i'in -'f.;:Government in the BPS scheme at three hospitals establish I

• i;;i;
lilt
fl ■
ill

ATT ISr
liit
iiliiliilSenior CourtStipremG Court of Pakistan



Institute of Medical Sciences 

Polyclinic (“FGP”) and National 

Medicines {‘‘NIRM”). The employees

fislamabad, namely, Pakistan 

(“PIMS”), Federal Government P 

Institution of Rehabilitation 

at these hospitals do not have 

Career Structure for 

2011 (“Ordinance”) lapsed on 26

£ ■
i'u li1.1M

. i'.

a career structure in place after 

Health Personnel Scheme Ordinance, 

.1.2011. The Health Allowance

ii!■

i;!■

i:
liithe
lii
I

Federal Government as. a form of 

memoranda dated 

that the Health 

However, the

§accordingly granted by the Fe

It is clear from the two
was 5;

compensation.
i:i;06.2.2012 reproduced above

“health personnel”.
04.2.2012 and 

Allowance is granted to
I
ii

that axe eligible for theof the category of employees i:composition
The respondents who

n number are unrepresented by counsel

affected by

are
• benefit has not been provided therein is

ii. In
several hundred in

view of the fact that a large number of employees

the instant controversy, tlie

. Muhammad Makhdoom Ali Khan

are
ij

fromCourt has sought assistance
iJ

R, Sr. ASC and Mr. Sikandar 

the' matter.

M

Mr 1’

curiae in

, ASC made able submissions

iiMohmand, ASC as amicusBashir
i;

<Sikandar Bashir Mohmand 

Court . that

record which

Mr
facts andhighlighted important.

before the 1

I
'■I

simplified the controversy il1documents on 

appreciably.
ii
i
i:

Memorandum datedthat an Office 

Divisicn (Regulations Wing) clarifies
It transpires iiii3. s

iiijii ■ lii!27.03.2012 by the Finance 1.;.
above mentioned iiii“health personnel” used m. the 3 •11

that the term

memoranda 

Section 

contents of 

service providers 

Schedule-I shows that five categones

l:iito that expression in • i'li

bears the meaning given I-;'*

refers to the 

which specifies the 

as health personnel. A perusal of

This definition2(b) of the Ordinance »;

Scheduled to the Ordinance i'l

I
■ iswho qualify iii

ies of service providers, are
.1|ii;

^ ii'i
■i?i

!iv

I
i:iSon5sr Ci 

Suprenifl



■ il;
ilh/!

health personnel, namely: Doctors, AUied, Nurses, 

and Support. The sendees specified under the

include Teachers,

.classified as 

Paramedics 

categories 

Audiovisual Operators, Technicians

1 i!, '
i;

of Paramedics ’ and Support ■ ::i

li!
, Librarians, etc. ,

for the healthMinistryadministrativeThe 1.14. IIslamabad is theFederal Government at i'iinstitutions 'of the 

Ministry

(“CADD”). It is an 
13.03.2013 a.e Ministry ot CADD granted the Health Allowance

and its a^ed special education

including National Trust for the Disabled

”) and the National Council for Rehabilitation

respondents

of the said grant and were paid 

01.1.2012 until

!•!
f15

and Development Division 

vide order dated

!
of Capital Administration

admitted fact that

!
1

i

1ii
to the employees of the DOSE 

centers/ institutions 

(“NTD 

Persons

■f:t;

iof Disabled
»•

thereby i . s;were !The(“NCRDP”)- [
I-
!■

beneficiaries i!acknowledged as

Health Allowance

i,
liIwith effect from

the
27.10.2014. when the Finance Division informed the Accountant

General Pakistan Revenue (“AGPR”) that only health personnel

hospitals and clinics were

The AGPR 

stop payment of the 

budget allocation for the 

in the financial year 20.14-15.

■■

1 liii!
1 t-

working in Federal Government
S ■

Healtri Allowance.thereceivequalified to i 

correspondingly instructed 

said allowance 

said emolument had been made 

The discontin^iation

'li-the DGSE to
5?I:
fesJ

4to its employees as no li
iii;! I

'IV" was .of their Health Allowance

of the respondents.

1
s5. . 1 f'.'

taken to the Islamabad High Court by
dated 17.9.2015 toe learned High Court referred toe

CADD for passing

restrained recovery of past payments of

some
ri t

IVide order 

dispute to the Secretary

ii

Ia speaking order

it1athereon; and till then lifrom toe affected employees of DGSE and

heard the parties and by
the Health Allowance

I, The Secretary CADDallied centers
,1M
■ |:i

fl^akistanSenior Gour^^g 
Supreme Cout^

Islamasao
fei
jt;:!!
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rejected the entitlement of the, order dated 21.3.2016 

■ respondents to receive the said aUowance. The principal ground

V-
1
i ■

i!Of his decision is that employees of the DGSE were engaged in 

the process of education, training arid rehabilitation of disabled

!i
!!

i!y'
I'

!

children and therefore did not fall within the ambit of a health

the said
ii

rThe respondents successfully challenged

learned Federal Service Tribunal which has, 

by the impugned judgment dated 18.07.2017 declared

entitled to the grant of Health

organization.

order before the

ii
i!

inter alia, ii !'
|! ii

that the respondents are
'!

Allowance. ii!
SGeneral has contendedLearned Deputy Attorney6. ii

lii
that after the lapse of the Ordinance that had provided

and paramedics working in

a career
ii i. .y
■-1

structure for the doctors, nurses 

PIMS, FGP 'and NIRM, the Health Allowance was granted by the I•; -
5

iii

i ji
Federal Government as compensation to the said health I!

show anyunable tohowever,He was.personnel.

contemporaneous

the Ministry of Finance that

issued by the. Ministry of CADD or 

restricted the grant of the Health ‘ 

of the three hospitals

f-direction I 1
ii
Iito the claimed employees

already noted above, the definition of health

!'Allowance i:i 1:
1

specified by him. As 

personnel provided in

f
I

of Finance Officethe Ministry

is wide in scope and thereforeMemorandum dated 27.3.2012 Ii
sI Iiunhelpful to his plea. i;

.. “health !examined the' definition of 

id memorandum dated 27.3.2012 from 

which is to the following effect:

who holds a post in, any

We have7.

personnel” adopted by sai 

Section 2(b) of the Ordinance

Sf i
'b) “health personnel” means a person

organization delivering services in the healthinstitute or
sector and included in Schedule-!, but does not include:

deputation to. the Federal Ii:!.who is oni) a person ...
Government from any Province or other authority;

&i

lii::
Is
illy

• Bii;
Ii

■ ii
i-
ISenior. Court .Aos/dsp' 

Supreme Court of 
isiamsbsd

iiti
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who is employed on contract, dr on workii) a person
charged basis or who is paid from contingencies.

*.

that the: foregoing definition of healthIt is noted8.
persons holding posts in any institute or

in the health sector’that

the Ordinance. Learned Deputy 

unable to distinguish the respondents,

personnel covers
■i:i

organization who are delivering services 1 i:i
■S .

included in Schedule-I toare i
1iAttorney General was 

who are employees

ii
of the DGSE and allied institutions/centers,

NCRDP and NTD. from the paramedic and ■ support staff

health personnel . according to

S
i

:■! ■

i';

i;
I;;

il
P iii
!ipositions that qualify as 

Schedule-I to the Ordinance. It is

I:! i'iis. not denied by the appellant ii t:

that education, training and rehabilitation of disabled persons

the health sector. These services fall 

the Ordinance and therefore

lit
!

services provided inare
ii

within tlie terms of Schedule-I to 

the providers thereof qualify as health personnel.

i
Pi

!:
fall within.Accordingly, not only do the respondents

in terras of Finance Division^

■

9. !l
!

i: k
the categoiy of persons who are, ^ - 
Memoranda dated 06:2.2012 and 27.3.2012, eligible for grant of

but their entitlement has, in

5 ■ 1';' i

ti
1-

fact been I fr.the Health Allowance
f CADD and Ministry of Finance.admitted by both the Ministry o

mentioned letter dated 13.3.2013 issued
In this respect the afore

is referred. Also the affidavit of the
by the Ministry of CADD

of Pakistan filed in. theSecretary Finance, Government
Court’s order datedIslamabad Higli Court pursuant to that

Writ Petition No. 4007 of 2014. specifically
20.3.2015 passed in..

Minister viderecords that the proposal approved by the Prime

restrict admissibility oi thedated 25.1.2012 did notSummary
the personnel , of the three hospitals

Health Allowance to
For that reason the Finance(identified by the learned DAG)



a1
;l

Memoranda dated 04.2.2012 and 6.2.2012 made the 

all healtli personnel employed by the

I!
,,Division 

allowaince available to

ii

Federal Government in the BPS Scheme.

result, the said allowance was. paid to the r
f

i ■

/IAs a10. ;;5i,
health personnel of the DGSE and its allied institutions until i:-

I27.10.2014 when the Finance- Division Instruoted the agpr to

employees, of Federal

This instruction represents

which is not occasioned by an

Iof the allowance toconfine the grant 

Government hospitals and. clinics

merely a change of opinion 

amendment in the terms

the Memoranda

li

i
s

of eligibility for the Health Allowance., 

dated 04.2,2012, 06.2.2012 and 

issued by the Finance Division, Government of 

still hold the field in their original terms, there is no

j;
•1

!
:

Therefore, as !:
t;

27.3.2012

Pakistan
the entitlement ofmerit in the objection by the learned DAG to

and receive the Health Allowance, Iithe respondents to claim

As a secondary and also tenuous argument, learned
11.

lil:li'lGeneral contended that the Health AUowanoe is

statutoiy backing

ii it:Deputy Attorney 

granted under executive 

• therefore the same can

liii
.1fiat without any iiii

I;i
be withdrawn by the Federal Government 

flawed contention. It is admitted 

terms of eligibility to

I
!•
Si•at any time. That is clearly a SIV Igrant of the Health Allowance and the §that 4is;

determined by the competent authorily. !!■

ii'!;receive the same were jiii
y ■with Rules of Business of the 

L the said lawful grant

Iin accordanceMinistry of Finance 's
'4i?

Federal Government. The original terms oi 1Iacted upon and payment of the ::
■ still hold'the field. These were

the respondents
liili'ihas conferred a vested. ■ i!t

IHealth Allowance to

right upon them. In such circumstances

by the rule of locus p 

retrieving the benefit availed by its recipients

1;!',• the executive is barred

oenitentiae from unilaterally rescinding and

. Reference is made

I'ft
I

■ iSf'S
■' i!;s

iiii!
ii
Sii!i■|

T."
% ‘ '

!

*

' J ■

A
CO-'Senlc-r

7; r v.fGiiprcvn
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i;

„ to Pakistan. Secretary, Ministry of Finance.^

Muhammafl Himavatullah Farukhi (PLD 1969 SC 407) and 

The Engineer-in-Chief Branch vs, Jalaluddin (PLD 1992 SC 

207). Therefore without a change of the terms of eligibility for

the prospective exclusion of the

1.
■ I:

!l ■

I
E

i

the Health Allowance even 

respondents from receipt of the benefit shall constitute arbitrary
r
!
;

and unlawful action.

In the circumstances, we do not fmd any error or12.

defect in the impugned judgments of the learned-Federal Service

Tribunal dated 05.10.2015,. 11.1.2016 and 18.7.2017.

dismissed and the entitlement
ii

Consequently, these appeals are 

of employees of the DGSE, allied institutions/centers, NCRDP

the Health Allowance is affirmed.

I

!!

I'and NTD to • receive ii:

: '. p
Sd/-Mian Saqih Nisar, CJ
Sd/- Uniar Aia Bandial, J
Sd/- Ijftss d I?

! ■

f;
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Office of the
Accountant General
Khyber Pakhturikhwa Peshawar 

Phone: 091 9211250-53
Dated;19.04.2018r'HS7Ailowances/Corre.sp:/201V-18/422

No
* To

■ '.ujpS-The Branch Officer, . 
Pay Roll-4 Section.

■'i

3
■■

>

■1.Subject:
Rnfi-811/2016BYTHg

3.
enclose herewith a copy of A.O(TM)

dated 05.04.2018
'r

I am- directed to
No.TM{F)/T-4Q/Health 

alongwith Honorable Supreme
under intimation w AGPR Sub Office Peshawar accordingly.

Allowance/2017-18/138
Court Judgment for further compliance

■n

■5
‘I
iI
-i

O: i'FICER (HAD)agcoun 'j

■ ' 3h'
%y,

i

t
■I

(■u
i

M

D;\My DocumentVHAD ScctionXcomplaint regard.doc

¥■



, ; 'Sub Office
PESHAWAR

PhNo:(091-9211278), Fax No:091-9211301

Dated: 05 .04.2018

• ^ m•(ml-■r ■
^ I r

_____________
TMfFl/t-40/Health. Allow72017-18/No.

To,
Accounts Officer (HAD),

. Office of the Accountant General,
Khyber Pakhtunkhwa, Peshawar.

taisir'ir DTP TTIDGMENT T^ATTP^n 17.01.2018 PASSED IN CrVTL 
, appeals NGS.1631-2112/2017. 216/7»1<^1 i:^44y2016&80S-811/2016 BY TljE 

STTPREME rOTIRT OF PAKISTAN..

Subject;

Please find enclosed herewith the Accountant General Palcistan Revenues, 
TIVl/I8-64/Circular/2017-18 Vol-B-m/589 dated 12.03.2018. along-with its

Islamabad letter No
enclosures on the above subject..

The Supreme-Court ha, made the employees of Direetor Geueral Special ^ ; 
Education, its allied institutions/ Centers, NCRDP a^d NTD entitled for Health Allowance J

Hence the Director General-Special Education has been transferred to Province under 18 ,
amenJment and become a Provincial subject. It is kindly requested to mke the requisite action on 

the above noted subject judgment under intimation to this office for 

compliance report before the court

onward submission of

' . .ACC®:fJfs OBStCElCtn^
■ gAGPR S;ub Office Peshawar..

Copy forwarded to Accptmts Officer CTl^fflcc ofihe Aocomm Gertera/, Pakistan Revenues 

G-8/4, Islamabad. /
li

AC^OUtrrS OFFICER (TM) 
AGPR Sub Office Peshawar

1

/

• ■?

✓

/

MiOiinnlM New DeMMl'HWIwnwwiJIw^TJail.w

/P V
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V PESHAWAR HIGH COURT, PESHAWAR.

form‘A’
form of order sheet 

order or proceedings with sign aIO^ of
nmOE/JUDGES_______--------

:------- 2 -__ ^—:----
with Interim RelieL

Mr. Muhammad Khursheed Khan, Advocate, 
counsel for the petitioners.

Mr. Moeen-ud-Din Hamayun, AAG for the 

respondents.

Date of Order 
or Proceedings

1
W.P19.09.2018

Present:

of this Court dated 11.09.2018, 

check the rele^'ant

Despite direction 

the Advocate General Office failed to
about thequarter i.e. respondent No.2 and apprise the Court

letter dated 03.06.2018.consequences of the impugned

Today, the teamed counsel
dated 14.09.2018, whereby the Director Social

/
for the petitioners produced

another letter 

Welfare & Special Rducation Department despite repeated 

failed to provide thereminders of Accounts Officer has

dmissibility of health professional allowance from
requisite a
Finance Departnrent and release of budget through SAP

is still awaited.system under object head of health allowance

lethargic and disobedient attitude of the concerned officer

dealt with under the contempt of
The

has exposed him liable to be

, however, taking lenient view, the Secrctaiy
. \

Court laws
is directed toKhyber Pakhtunkhwa, Peshawar

before the Court and explain his position.

/ Finance

personally appear

Peshawar High Court



>

/ i \ .

2

V':-' To come up for hearing on U4.iu.2018. 

Tnterim Relief
the date fixed. In the meanwhile. 

Professional health allowanee shall not be deducted from the 

petitioners.

Notice for

JUDGE

___________ ■I-------
Dale of Prcscnialliiin (il Api'iit aiinii 

No ol' Pa<:es....

Copyin}; fee---
Total......... .
Date ol’ Prepar: 

l?ak' ol’ Deliver 
•■’t-reived B) ,

v/«*of.• • >.r

-Z4^
tiini (il ('opy,... 

orcopi....
ft

-^^^^VbkMrrusticeQalandar Ali Khan,
Hon’ble Mr. RMh-ul-Amin Khan
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\ OF K!-;YBF0 PAFMTliMIOOY.'^,
-^AK/^T USHK SOC-IAL welfare. SPECIAL ERLW-'O ■

k WOm’eM .PiViPOWERiViEMT DEPAK nviEiM 1

!-OR Po\/1^!C'-A1... CAB!N ET

•.P
*4.

N.
■ I

i;••4

SUMMARY

nPAWL O F HFAljliJVj^WANCji..,B^;!j:iF 

SPECIAL EDUCATION
WP'.No.430/2018 NAZEER SHAM VS GOVE.^MjiHIi^ KI-IYI^ 

pakhtunkhvma

Subject:- .

f:

amendment the employees of
ince

Before the '18‘''' constitutional’0 >
Islamabaq were allovved .ano sr ^

lo f-M!i'.ri')li-iry,
Directorate General of Special L-ducation 

01.04.2011, after the 1 S‘'^ amendment they were working unciei
! III

.•.■gtilior; ani'l nlno'''paki'itiinld'ivva. Tii! ll''"'!r e;.-'/Social Welfare' Department, Khvhor 
01,01.2012 the petitioner were receiving i-:F 

Finance Division (Regulation Wing), Islamabad Notification (Annex-!

i-iealth Professional Alltjwonnrj vice
i';

t and accioi’dlnglyThis allowance was stopped by Federal governme
Federal Service Tribunal,'hilaniahi.ul. and

2,
Ihco petitioners filled a service appeal in- 

on 18.07.2017, the

y

Federal Service Tribunal decided in favcjr of the peliiioners.
•••V-

(Annex-ll).
7: The FederaliGovernment then challenged the-jucgrnoni /, clQolnlt)ii of 

lito Federal Service TribLjnal in the Supreme Court of Pakistan but the apex court

• also decided in favour of the petitioners (Anhex-lll).
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After shifting the sotrvices from Federal Government" to'-Provincial

the employees of Spacial Education wereC-jOvernrnent of Khyber Rakhtunkhwa 

receiving the said allovvalnce provisionally on 13.06.2018, the Accountant Oliicer •- 

(Pr:04) office of the Accountant General, Khyber Pakntunklav/S has written a 

■letter to Deputy Commiskoner, Peshawar with a copy to Dl.^ectcpr, Social Weliaru 

and’ Secretary,, Finance pppariment that budget for the Healp Allowance has 
been allocated but the skind has not been uploaded to the SAP (pcmputer Syslem 

Accountant Officer (PR-Oh) further clarified that the Accounlanl Goi’ioral 
OlficG has released the| payment (Health Allowance),.to'these emplo'yoon rin llie 

[uest of Social Welfare!Department in compliance of the judgmoril of Sui’H’uinc 

CciLirt of Pakistan dated 1 Ad1.2013, provisionally and subject tc'its ecJmlsslhllily
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uploaded -

will be stopped lAnnex
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30)2018JiAi££E-§
in case me fBlessed

payment oS Health
and that inpaKhtunkhvi/a

SAP System. the-Finance Depa 

■- ic not, been
from 

budget is
i to the

-IV).
v^/rit petition" 1 Allowance

■foremployeesAccordingly the of Pakistan6. of thei constitution
articie-t99 i rrrentioned letterunder 19A)Q.201^^ in f'n 

iho uol-irt

i\tiiiillly

ion of the . above
and for' continuation

i,.aedby.hAionomhloCond

Sacreta^hB^^r ,„„p,innce

OnHealth Allowance, 
in the subject

of ^,ii peiillon

pakhtunkhwa lo fH-i 
cot.in ,

10.201 S and Ihe

pakhfunkhwa
artiment, Khybernrdor she.et

dlmcted the
before

ordor me
v;ith the

04.
ionn'npp^5»'’ 

Secretary, m
iliar-Proic 

(Annex-V).
Depart^! U',1Finance , , Finance

ted from the petitioners
Snr.relary

court directecj lh(
hall notibe deducehonorable

Health Allowance s Peshawar HiQb
his office

of Honorable

c^rrPtarv, Finance
Court 3.252-1/2013 dated 01

r'": " -nd imprno-'^
p to.the

uested videDepartment req
10.2018 advising _

nt afte: th

Flnal[y, if^ this department8.■n •' •

otough analysis
i

"Cs-'r,
7‘ dated■court Peshawar 

4d tQ
Hoiuirnl'-'ln

itf.1 • Higb theI. is requested
of the i;7. tVie ordei

04.10.2018, me
Allowance
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■ I

;'i
. I;



-
r. w

k:WC^\^EN EiVtPOWERlVlENT DEPAf^TMEN 1 • : 1

0Mnnnn ADv:!FhP PPOVINCIAL CABINET 
■ rrn '-• ■

drawl o f’ t-iFAl TH ALLOWANCE ^_jliE_EMPkOYEES _OF 

■qPFClAL EDUGAT1.0N~

■PAKHTUNKHWA:

i '

/■• ■

/
■ i.

■ /

■-^.1

■

/ /■

/■ /'V'

Subject:
-N

I '

.the departrncnl nl SrifiidI 
. .The Financo Dopriilniniil

On the observations, of Finance DepartmentB.
:5 responded and providjes Iho rooiuisile information

ihnl ilm subject case may be placed bblere ll.ie
the approval ol'llie pi(3|H)mn.l

s Wellare
Kliyliur I’akhlunkliwa propo 
Provincial Cabinet for appropriate orders with regard to 

Hllowrince in linbt or Court Deeia;ion alonnwilh the issue

r'm

or over-payn'iont arul ollioi iillin(.lir>
/VC- ■

T:a- mailers (Anncx-Vli).

1" .The Chief Minister,; Khyber Pakhtunkhwa in Para-20 of the summary lias 

wlrondy accorded approval lo'place the s.ubject.issue before' the meeiinrj ol I lovinuul 

Cabinet for approval please.

IS- 9.

to theThe Provincial Cabinet Is-'raquested to. allow the ■'Fierd^AvOwance

l-;.?!'iornWc5 Cm;ri.
10.

■'V

petitioners and implement the order of fh- \\

/
//

(MUFiAl'.irvi'ADTD'REES F(Fi.'\M) 
Secretary to Government of Khyber Pakhtunkhwa 

Ushr, Social Welfare, Special Education & 
\No'me\'i Empo-werment DepartnTml
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To, The Director of Social Welfare,
Special Education & Women Empowenn
lOiyber Pakhtunkhwa, Peshawar.

ent Department,

HEALIH
DA IE QV

^anJCAI^0NSubject:
At T owance

the entire

pogpected Sir^

j.:-, .

receiving Health Allowance before the Federal Service Tribunal.
which those employees prefen'ed service pp employees vide judgments
;Labad the same haye a'.owcd n ^vo ,„p,„,ees. of Special Educauon
dated 05.10.2015. 11.01.2016 and 18.07.20 ^po^ancc. I'hat the respondent
Istitutions declared entitle for „f federal Service 1 nbunal. Islamabad

Department feeling aggrieved ^.^deral Government ■‘’a”"®)
filed CPLA No. 811/2016 wnb tttle oM ^ Rehm.n & others)

^ed 25.11.2019 in taptocntattonouh^^^^^^^
CourtofPakistaninC.PNo. 8 .ue Kdryber Pakhiunklrwa horn the ^ ^
of special Education >“..tu..on-nhe.^^y ‘^TrTL aulhority

devolution to the the applicant time and again f ^ -^e^cy but
f,ofifieatmn f“i:,rMlo«.anee in l.ght of the feeling
concented for.thCe^ received from, the quarter ,„o„i„g/granting Health

TevL from the inaction of the authonty coneeme p^^rerredno
aggrie _ 
Allowance 
the instant Depa this Depai-tmental 

health
of, , ...refore, ™s. Eumhly pra^d <1«. » aecc^ 

ooncerned "“I SupmmUo^urt of Pah.stan
tom the'date of devolutton

grant/allow 
and Notification dated 

to the Provincial

to

appeal the

S UMloTdrelC"'
' tofKhybcrPakhtunkhwa.Govemmen

r^ObcdicntlyDated: 15.02.2022.

f' TAJ HE MALOOK, R-T,
Government institute for Mental Rcmramd ^

Physically Handicapped Childicn,
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WAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

OF 2022

(APPELLANT)
(PLAINTIFF)
(PETITIONER)V

VERSUS

(RESPONDENT)
(DEFENDANT)Special Education Department

I/(Ve
Do hereby appoint and constitute MIR ZAMAN SAFI, 

Advocate, High Court, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 

sums and amounts payable or deposited on my/our account in the 

above noted matter.

i/JyZti

/ /2022Dated.

CLIEN

kA
ACCE 

MIR ZAMAFfSAFI 

ADVOCATE

OFFICE:
Room No. 6-E, Floor,
Rahim Medical Centre, G. T Road, 
Hashtnagri, Peshawar.
Mobile No.0333-9991564 

0317-9743003


