
S.A No. 7494/2021

Counsel for the appellant present. Mr. Muhammad Adeel Butt,] 7"’ Oct., 2022

Addl. AG for the respondents present.

The original file has been received which shows that 

pre-admission notice was issued to the respondents for submission 

of reply/parawise comments and to assist the Tribunal but the para- 

comments/reply has not been received so far. Therefore, let the 

respondents should submit comments/reply on or before next date. 

To come up for reply/comments and preliminary hearing on

.. 3'u" As per order dated 01.09.2022, the1^2022 before S.B.
^^sbawatTv

appellant shall pay the cost of Rs. 3000/-on the date fixed.

(Kalim Arshad Khan) 
Chairman



\

Mr. Khan Zada Khan, Advocate learned counsel for the petitioner 

present. Arguments on restoration application heard.

01.09.2022

Learned counsel for the petitioner contended that the service 

appeal was dismissed in default on 15**^ June, 2022 arguing that on the 

date of hearing, the petitioner did not appear before the Tribunal due to 

some domestic engagement i.e. the serious illnes of his wife, and could 

not inform his counsel. The appellant submitted resotration application on 

22.06.2022 which is well within time. Learned counsel for the petitioner 

requested that the restoration application may kindly be allowed. Request 

for restoration application is allowed subject to payment of cost of Rs. 

3000/-. The appeal is restored to its original nurhber. Adjourned. To come 

up for further proceedings on 17-10.2022 before'S.B. /

A

kpst .
(Mian Muhammacfj 

Member (E)

I

i
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Form-A r

FORM OF ORDER SHEET
Court of

Restoration Application No. 363/2022

Date of order 
Proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

22.06.2022 . The application for restoration of appeal No. 7494/2021 

submitted today by Mr. Khanzada Khan Advocate may be 

entered in the relevant register and put up to the Court for 

proper order please.

1

\

^-------- UU/
REGISTRAR ^

2 This restoration application is entrusted to Single Bench 

at Pesha\A/ar to be put up there on ^‘'■^■‘^-^OriRinal file

be requisitioned. Notices to the applicant and his counsel be 

also issued for the date fixed.

/

t

X
/

1
CHAIRMAN;

i

-



Due to retirement of the Worthy Chairman, the 

Tribunal is defunct, therefore, case is adjourned to 

15.6.2022. for the same as before.

15.03.2022

Reader.

15"Mune, 2022 Despite several calls till closing hours of the court nobody 

put appearance on behalf of the appellant. Dismissed in default. 

Consign.

Pronounced in open court in Peshawar and given under 

my hand and seal of the Tribunal this 15''^ day of June, 2022.
3.

- •

(Kalim Arshad Khan) 
Chairman

r r
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Counsel for the appellant present. Preliminary arguments have^30.11.2021y

been heard.
/

Learned counsel for the appellant argued that the appellant is
\ '

aggrieved of the impugned order dated 25.05.2005 whereby he has 

been awarded major penalty of removal from service w.e.f 27.10.2001 

which has been given effect through entry into service book and cop^/of 

the original impugned order is not available with the service appeal. The 

appellant was nominated in FIR No. 28 dated 23.10.2004 under Section- 

302 PPC as a result of which he remained absent. The appellant on 

acquittal vide order of the Additional Session Judge-II Takhtbhai dated 

28.11.2020 submitted his departmental appeal which was rejected on 

01.07.2021, thereafter he approached the Service Tribunal on 

29.09.2021. Learned counsel for the appellant to indicate

the date of arrest and date of his bailout. He was not in knowledge of

basic information. Moreover, there is no copy of impugned order dated

25.05.2005 to have been attached with the memorandum of appeal

jtic, is therefore, appropriate to issue pre-admission notice to the

official respondents to submit their reply/parawise comments and assist

the Tribunal. Adjourned. To come up for preliminary hearing on

18.01.2022 before S.B.

(Mian Muhamm^) 
Member(E)
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Form-A

FORM OF ORDER SHEET/
\

Court of

\
\

Order or other proceedings with signature of judge

72021Case No.- \

Date of order 
proceedings

S.No.

1 2 3

The appeal of Mr. Muslim Khan resubmitted today by Mr. Khanzada 

Khan Advocate may be entered in the Institution Register and put up to the 

Worthy Chairman for proper order please.

04/10/20211-

W
REGISTRAR

This case is entrusted to S. Bench at Peshawar for preliminary 

hearing to be put up there on
2-

CHAIRMAN



//

4 The appeal of Mr. Muslim Khan son of Hashim Khan Ex-Chowkidar r/o village Dara Lund 
■ - Khur received today i.e. on 29.09.2021 is incomplete on the following score which is returned 

to the counsel for the appellant for completion and resubmission within 15 days.

/
■ ;

1- Memorandum of appeal may be got signed by the appellant.
2- Copy of impugned order dated 25.05.2005 mentioned in the heading of the appeal is 

not attached with the appeal which may be placed on it.
'/3- Annexures of the appeal may be attested.
\A- Certificate be given to the effect that the appellant has not been filed any service 

appeal earlier on the subject matter before this Tribunal.
/

/.?..3.?_/s.t,
Dt. /S^ /^9
No.

72021

/ REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Khan Zada Khan Adv.

oJi

HO >0Ik. ■i*.

A.Z1 yr

0



4#
aiiFORE THE KHYBER PAKHTONKHWA SERVTrR Tpipitva.

PESHAW^ ~ ‘

Appeal /2021
Muslim Khan

Appellant
Versus

The District Education Officer 
others............ (DEO) Male, Mardan, 85

...... Respondents

INDEX

S.No. Description of Documents Annex Pages1. Service Appeal 1-52. Affidavit 63 Application for Suspension 
Affidavit
Application for Condonation 
Affidavit
Addresses orthe~P^Tp.Q

g Copy of the Appointment Order 
__ I dated 24.10,1 A

-^opy of fir dated 23.Tn~^n4 

Copy of RelevanTPage of Service 

Book Bearing the Removal Order C
dated 25.05.2005
Copy of Judgment dt: 28.11.2020 

9. passed by the learned ASJ, Takht D
District Mardan

■P.Qpy of Letter dated 16^01^^021 W
Copy of the Departmental Ap^^ |

01.2021 ^

and
7-9

4. and
10-12

5.
13
14

7.
B 15

8.
16

17-30
10.

31
11.

32
Copy of Impugned Rejection Order 

dated 01.07.2021 issued by the 

Respondent No.2 addressed to the ^
12.

33
.respondent No. 1 

Wakalatnama13.
34

Appellant
Through

Khan Zada Khan
Advocate High Court 

(Cell: 0300-9175182)
Dated: 27.09.2021

D:\Paiznn IMTA\Khaji ZjkI
n khan Adv\Muslim Khan Smicc Appeal (Removal from Soivicel, M21.docx
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nuwn„v. THE KPVBER PAKHTOTKHWA SERVICE TRlBUHjya
------------ Peshawar

/2021Appeal No.

r ".r
District Mardan. Appellant

Versus

District Education Officer (DEO) Male, Mardan.
86 Schools,

1. The
Education Elementary 

Peshawar.The Director 
Khyber Pakhtunkhwa

2.

86 Schools,3. The Secretary Education Elementary 

Khyber Pakhtunkhwa, Peshawar.
4 The Government of Khyber PakhtunlAwa through 

the Advocate General. Khyber P^khtunk^a^^^^^^^

appeal u/s 4 of the service tribunal act,

1973 AGAINST THE 

25.05.2005 FOLLOWED
ORDER

IMPUGNED ORDER DATED
by the subsequent

01.07.2021,DATEDIMPUGNED
WHEREIN THE APPELLANT WAS REMOVED

WHICHagainst 

dated 06.01.2021
SERVICE,FROM

departmental appeal 

WAS FILED BEFORE THE RESPONDENT NO.l,
ON DATED 01.07.2021,WHICH WAS DISMISSED

by the respondent NO.2, but copy of the
DATED 01.07.2021SAID REJECTION ORDER 

WAS NOT COMMUNICATED
till filing of the

THIS HON’BLE TRIBUNAL.

TO THE APPELLANT 

INSTANT APPEAL BEFORE

Khan Seivice Appeal (HcmoviU from Seivice], 2021.iloox
D:\Falzan DATA\Khan Zada Khan Adv\Musilm
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Respectfully Sheweth;

That on dated 24.10.1987, the appellant was 

appointed as Chowkidar in Education Department. 

(Copy of the Appointment Order is attached as

annex “A”).

1.

dated 23.10.2004 the appellant while2. That on

posted at GPS Faraskali, Tehsil Takht Bhai, District

Mardan was charged in a false murder case and

dated 25.05.2005, whichremoved from service on

was given effect from dated 27,10.2004. (Copy of FIR

“B” while that of the relevant

book bearing the removal order is
is attached as annex

of servicepage

annex “C”).

07.12.2018, the appellant 

dated 28.11.2020 acquitted of the 

charge by the Additional Sessions

was
3. That on dated

arrested and on

said murder 

Judge, Takht Bhai, District Mardan. (Copy of the

annex “D”).Judgment is attached as

dated 16.01.2021, the respondent No.l 

letter to the sub-Divisional Officer 

i, wherein the SDO(E) was directed to

appellant for filing departmental appeal.

attached as

4. That on

(DEO) issued a

(E), Takht Bhai

inform the

of Letter dated 16.01.2021 is(Copy

annex “E”).

, 2021.docxKhan Adv\Mu8llm Khan Sendee Appeal (Removal from Service)
D:\FttlJiaii DATA\Khan Zada
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Iff That the appellant, after filing the departmental 

06.01.2021, visited the office of

5.

appeal on

respondent No.l (DEO) and respondent No.2

(Director Education) to know about the status of his

avail till filing of thedepartmental appeal but of 

instant appeal before this HonTDle Tribunal.

no

That it is pertinent to mention here that a few days 

when the appellant went to the office of

6.

ago

respondent No.2 (the Director Education) to know 

the status of departmental appeal, theabout

appellant was handed over a copy of the impugned 

rejection order dated 01.07.2021 issued by the 

respondent No.2 addressed to the respondent No.l

(the DEO). (Copy attached as annex “F”).

That it is veiy pertinent to mention here that despite 

of the clear cut direction of the respondent No.2, the 

appellant has not yet been properly/officially 

informed by the respondent No.l (DEO) about the 

Rejection of his departmental appeal.

7.

That the appellant feeling aggrieved and having 

other adequate available remedy approached this 

Hon hie Tribunal on the following amongst other

no8.

grounds;

D;\Fal«an DA'rA\Khan Zftda Khan Adv\Muslim Khan Service Appeal (Removal from Service), 2021.docx
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GROUNDS;

A. The appellant has come to this Hon^Dle Tribunal

with clean hands.

B. The respondents have blatantly violated the laid 

down procedure before the imposition of major 

penalty of removal from service upon the appellant 

and the appellant has been condemned unheard, 

which is against the settled principle of law i.e. 

“Audi Alteram Partem^’ and the said practice of the

respondents is no more than abuse of law and

colourful exercise of authority.

C. The appellant has neither been provided/ 

communicated copy of the impugned order (removal 

from service) dated 25.05.2005 nor any information 

in light of the second/subsequent impugned order 

(rejection of departmental appeal) dated 01.07.2021 

issued by respondent No.2 (the Director Education).

D. Since the appellant has been honourably acquitted 

of the said criminal murder charge, therefore, in 

light of the dicta of the apex courts has got an 

inalienable right to be re-instated into his service 

alongwith all the back wages and benefits.

D:\Faijan DATA\Khan Zadu Khiiii Adv\Musllni Khan Service Appeal (Removal from ScivlecI, 2021.(locx
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It is, therefore, most humbly prayed that

facts and circumstances of the

dated
keeping in view the

orderinstant appeal, the impugned 

25.05.2005 and 01.07.2021 may kindly be set aside

instated into serviceand the appellant be re- 

alongwith all the back wages and benefits.

relief deems fit and appropriate in 

of the case may also be granted.
Any other

the circumstances

Appellant
Through

KHAN ZADA KHAN
Advocate High CourtDated: 27.09.2021

Khan Scn/icr. Appeal (Removal from Service). 2021.docx
l>:\Paizan r)ATA\Khan Zada Khan Adv\Mu,sUm
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PAifWTTTNKHWi^ Rtti^VTCE TRIBUNAL

Peshawar
Before the Khyber

/2021Appeal No.

. APPELLANT
Muslim Khan

Versus

Officer (DEO) Male, Mardan, & 
_ . . RespondentsThe District Education 

others..............................

A F F I D A V IJl

Khan (Ex-Chowkidar) R/o 

Tehsil Takht Bhai, District 

affirm and declare on oath

Muslim Khan S/o Hashim 

Village Dara, Lund Khwar, 

Mardan, do hereby solemnly

I,

that the contents of the accompanying Service Appeal

best of my knowledge andand correct to the 

belief and nothing has been c^

are true
cealed from this Hon’ble

mTribunal. /A n/
o deponentoATVrl^f

7

AdvXMuslim Khan Scmcc Appeal IRcmoval from Servicel, 2021.doex
Jfhun
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m
Before the Khyber Pakhtunkhwa Service Tribunal,

Peshawar

In Re:

Appeal No. ,/2021

Muslim Khan.......... ..........Applicant/Appellant

Versus

The District Education Officer (DEO) Male, Mardan, &
Respondentsothers

APPLICATION FOR SUSPENSION

OF THE IMPUGNED ORDERS

DATED 25.05.2005 & 01.07.2021,

TILL THE FINAL DECISION OF

INSTANT APPEAL.

Respectfully Sheweth;

That the titled appeal is being filed before this1.

Hon’ble Tribunal in which no date of hearing has yet

been fixed.

That the applicant/appellant has a prima facie case2.

in his favour and he is sanguine of its success.

That the balance of convenience also lies in favour3.

of the applicant/appellant.

DAFaizan DATA\Khan Zada Khan Adv\Muslim Klian Servici; Ap;)i;iii (HcnioviiJ from Scrvicci, 2021.docx
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8- >•

not suspended, the4. That if the impugned orders

applicant/appellant will suffer an irreparable loss.

are

, prayed that by accepting this 

the impugned orders dated 25.05.2005

It is, therefore

application,
& 01.07.2021 may please be suspended, till the fmal

decision of instant appeal.

Applicant/Apnellarit
Through A/

fill
'ym

KHAN ZADA KHAN
Advocate High CourtDated: 27.09.2021

\ Muslim Khan Sci^ico Appeal (Uemoval from Service), 2021.docx-----VVtdn AdV
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UUVBER PAKHTUjjlfflWAjgBaClTRIBSS^

Pf.SHAWAR
Before

In Re:

/2021Appeal No.

Applicant/ Appellant
Muslim Khan

Versus

Officer (DEO) Male, Mardan, &
RESPONDENTSThe District Education 

others..............................

A F FIP A V IT

Khan (Ex-Chowkidar) R/o
Muslim Khan S/o Hashim 

Village Dara, Lund Khwar 

Mardan, do hereby 

that the contents

Application are true 

knowledge

from this Honhle Tribunal.

1,
, Tehsil Takht Bhai, District

on oathsolemnly affirm and declare

of the accompanying Suspension

the best of myand correct to 

and belief and nothing has been concealed

^ 1
/]

deponent

O'

, 2021 .docxXMostim Khan Service Appeal IRemoval from Scn,-ice)
'T.sA.t i^h«n Adv
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i
-------- ptcshawar

In Re;

/2021Appeal No.

Applicant / Appellant
Muslim Khan

Versus

Male, Mardan, 86
. . IteSPONDENTSOfficer (DEO)The District Education 

others................................

ft^TBTTrATION FORCONBQNATIQN

Ptt.tng the titledmr dRLAY in

appeal.

p».pBctfuUv Sheweth:

1. That the accompanying appeal is

this Honhle Tribunal, in which no 

has yet been fixed.

is being filed before 

date of hearing

beenhas not 

order of departmental

the applicant/appellant2, That

municated the rejection 

appeal dated 01.07.2021. despite of the fact that the

Education) has clearly 

(DEO) to inform the

com

respondent No.2 (Director 

directed the respondent No.l 

appellant accordingly, but of no 

instant appeal before

avail till filing of the

this Hon’ble Tribunal.

,ctil (Removal Trom Scivlcc], 2021.dooxAHv\ Muslim Khan Service'ini
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9 when the applicant/appellant

No.2
That a few days ago 

himself went to 

(Director 

departmental appeal

a copy

3.
of respondent

the status of
the office

Education) to know about
wasapplicant/appellant

’order dated
, the

of the rejection

present application for
provided

01.07.2021, hence the

condonation of delay.

on merits rather

technicalities.

adjudication4. That the law favours

suiting the parties on merenon-
of the applicant/appellant

, therefore, it is just,

that

precious rights 

involved in the instant case

That as5.

are
interest of justice 

instant appeal may
fair as well as in the larger 

the delay in filing of the

be condoned.

kindly

thisthat by accepting 

of instant appeal may 

ned in the best interest of justice.

therefore prayedIt is

application, the delay in filing 

please be condoi

Applicaiit/ Appellant
Through

khan zada khan
Advocate High Court

Dated: 27.09.2021

111 from Scrvlcr), 2021 .docxlihan Scmcc Appeal (Kcmov
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♦
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

In Re:

/2021Appeal No.

Applicant / AppellantMuslim Khan
I

Versus

Education Officer (DEO) Male, Mardan. &
............Respondents

i

1

The District 

others.........

affidavit

Muslim Khan S/o Hashim Khan (Ex-Chowkidar) R/o 

Village Dara, Lund Khwar, Tehsil Takht Bhai, District 

do hereby solemnly affirm and declare on oath 

that the contents of the accompanying Application for 

Condonation of Delay are true and correct to the best of 

my knowledge and belief and nothing^as been concealed 

from this Hon’ble Tribunal.

I, i
I

I

Mardan,

-A
il'iSi

m
-.0! m

s^ftxD E P 0 T
•'■'J

'T ^ ■■

\ v-
<•' ■

91 jHj
\

DATA\Khan Zada Khnn Adv\Musllm Khan Service Appeal (Kemoval from Service), 2021.dpcxD:\Fai2an
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♦ VICETFIBSa^P^TUNKHWASEK
py^aHAWARPpgnRE THEjagBS

/2021Appeal No.

Appellant

Muslim Khan.
VERSUS

Officer (DEO) Male, Mardan, &
respondentsDistrict EducationThe 

others

p p R L L AjLX-

Muslim 
R/o Village 
District Mardan.

p g, s p o ILP.1-SX§-
1. The District Education

Officer (DEO) Male, Mardan.

& Schools,Elementary 

Peshawar.
Educationo The Director 

■ Khyber Pakhtunkhwa
& Schools,ElementaryEducation

Khyber p'Snkh'^a, Peshawar.
through^ f x^hvber Pakhtunkhwa 1£rrs».°.>.The4.

the

Appellant
Through

Dated: 27.09.2021

Service), 2021.doexl^hanScMcc Appeal (Itcmova) from
. . »4..«UtT»
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A nnmnNA r jsfxstons judge-ii. takhtbhai

,21/SC of 2019Case No
06/03/2019Date of commencement

Date oilOecision ,28.Ml/2020

\>^tate through Nisar Muhammad, son of Saleh Muhammad, resident
/^f Shah Dhand Tehsil Takht Bhai.

(Complainant)

Versus

of Hasham, resident of Dar^i Lund IChwar Telrnl TakhlMusl'ra, son 

riliLii, District Mardaii.
(Accused facing trial in custody)

Chnrf^ed vide FIJI No. 553. dated 2^10/2004. U/S 302 PPC 
Station, Lund Kliwar.

.WDCMENTi

of Hasham, resident of Dara Lund 

IChwar Tehsil Takht Bhai, District Mardan is booked in case FIR 

No.553 dated 23.10.2004 under section 302 PPC registered at police

A.e.:used Muslim, so.n1.

station Lund Khwar.
According to the contents of FIR EXPA, on 23.10.2(|04, the 

•Goiriplainanf Ni.ssr Vluhammad, ;;on or Saleh MuhanniiaJ biought 
'.-the dead bociy of his deceased brotlicr Ali Muhamnnu to the police 

station Lund Khwar and reported the matter to the local police that 
he and his cousin Fazal Muhammad were barbers by profession. On 

the'day of occurrence, he alongwith his cousin Fazal Muhanimad 

were going back to tlieir house from the village where they had gone 
^ for shaving/cutting hair. On their way, Ins • deceased brolitei Ali

2.

Hv- 'V
Maliammad, who w;.i.s teacher, also joined them to piocoo'j towards 

^ their house. When they reached near the fields of one Jahanzeb at 

)>) 14:15 hours, the accused facing tritil duly armed with fire
his brother Ali Muhammad as

I
® y

a arm

weapon emerged and started firing 

a result he was injured and died on the spot while the accused facing
on

£ y P'nV

trial decamped from the spot after the commission of the offence. 
Motive behind the occun-ence was descTib.;;d as some 04/05 inom.!.i |
prior to the occurrence, an altercation was taken place betyt'een tlie

r'- 'Zr.ir.'jr.'zi'rz&ivtzxzzs'xsTsiirsyii'y.'imn
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accu:;ed and his deceiiseci brother All Muliaminad. He narrated that 
besides him, the occurrence was also witnessed by his cousin Fazal 
Muhammad. The complainant charged the accused facing trial for 
the murder of his brother Ali Muhammad.

The Challan was submitted by the prosecution against the 

nominated accused U/S 512 Cr.P.C, and after recording evidence, 
the accused facing trial was declared proclaiincri offendei- and hi; 
perpetual warrant was issued by the then learned Additional 
Sessions Judge-I, Takht Bhai vide order dated 10.05.2005. Later on,
after the arrest of accused Muslim, his supplementary challan was

♦

submitted on 05.03.2019. He was produced in custody before the 

court through Zamima Bey and copies were supplied under section 

265-C Cr.P.C on 01.04.2019 while forma! charge vva.s Panied on 

05.04.2019, but accused facing trial pleaded not guilty and opted to 

face the trial, hence, prosecution witnesses were summoned and case 

property was requisitioned.
Prosecution examined eleven wimesses i.e. (PW-01) to 

(PW-11) and the rest were abandoned. Prosecution evidence 

. contains the follow-ing statements on oath:

1

3.

4.

I
■ ‘I

PWJ: FazalAltadNo.‘f00. (retired), resitfmit of Alam Gan}

He/stated that he was entrusted with warrant Ex.PWl/1 for 
/ execution of accused namely Muslim Khan which he returned

5.
f.

unexecuted with his report Ex.P'Wl/2 as well as proclamation notice 

Ex.PWl/3 with report Ex.PWl/4. The accused had been avoiding hisV

A. ..lawful arrert in the-case.
■A-s ijjpW 2:-Bnl<ltt Shed Khan (Retied SI), resident of Garhi Kapora

He stated that he is marginal witness to the recovery memo 

EX.PW2/1 vide which blood-stained clothes consisting of Qamiz, 
Shalwar and one chaddar pertaining to the deceased Ali Muhammad 

taken into p^sse.ssion by the investigating offiCM in his

.^0

were
; presence.

PW 3:- Sher Malook Khan (retired)

He submitted complete challan Ex.PW3/l in the case against 

the accused facing trial.
7.
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X.

;;e .ad idan.if.ed .he dead body of .he deceased Aii Muha.™ad
He s.a.ed .ha. PW Naseeb was

#
Btv J’J Raiiil All,
Khwar

son
V. x
\

8.
before the police as well as doctor.
also present with him..

Wnnnr Aili N<y^JllMi£hmZS. W/iri\7iii cell
pivjyiz. Imtiaz brought the 

police Station 

Sl/dll in his

oneHe stated that in his presence 
of offence i.e^one piswl 30-bore E)..P-1.0 ^ 

possession by Yaqoob Khan 
memo EX.PW5/1. The pis.oi in quesfion was

made by the accused

9.
weapon
which was taken into 

vide recoverypresence 

brought by Imtiaz on the basis of disclosure
officer thai the iiii.''l.nqoes.ionh'-d

offence. The accusedfacing tn:h to the invcstn’ating
with Imtiaz fafter the commission

been kept
facing .rial also made .he poin«.ion
officer in his presence vide poinWion

vennnb KhmMMStsisiShmis.
, He stated .hat after arres. of .he accn

.0, invesligadm. He produced tm

of the spot to the investigating

memo Ex.PW5/2.

handed 

accused vide
. As me

sed the case was
lO.

; over to him tor
llcationEx-PWiandobtainedthree

feeling ill so he got l

; days police custody
exaniined the accused throughapP

of Iaccused was 

doctor and placed on, 
interrogation, the accuseq

and ECG. During the course
istol which was

file his tests
d wished to produce the p

; said Imtiaz to the 

i'^.n the said pistol ns weapon
and brought through the

J lying with one Imtiaz
''m,, poUce station and be took into posses..,..

' \*\of offence vide recovery memo , j places
)|marginai wtoesses. The accused 

^^^f.heoccnmenpevidepo-onme^Bx.P..^^P^^^^^^^^^

produced before JMIC for 
• accused refused to 

JN..PW6/2.

s file to the

of itsKX.PW5/1 in presence

!( ic

. He recormarginal witnesses 

. bis physical custody 

reeijrding his confessional

made confession and ^
After eompietion of investigahon, he handed pve. ftte

ncemed for onward proceedings.

.tatemen. recorded in the proceedings

to the death ofithis witness. -

the accused was
statement, but the t
sent to jail vide applicationwas

’ SHOco
PW 6^A:- Djk 1 u/s 512 Cr.P.C 

He conducted theHis11
tvanspoicd duewas
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§ PM examination of the deceased Ali Muhainhiad, son of Saleh 

Muhammad, resident of village Shah Dand on 23.10.2004 at about 
03:30 pm and found the following injuries on his body 

External Exainitiaiion:
1. FA entrance wound 'A X A indies back of left .shoulder near left 

axilla.
2. F.A exit wound 2x2 inches front of left side chest above left nipple. 

Internal Examination
Thorax Left lung, heart, blood vessel was found injured.
Abdomen'. Stomach empty and healthy.
Rmuarbs-.

In his opinion the cause of death was due to injuries to left 
lung dnd heart followed by hemorrhage and shock. The time 

between injury and death was instantaneous while between death 

and PM examination was within two hours. He endorsed his 

■ signature PM Ex.PM consisting of six sheet, injury sheet and inquest 
report Hx.PM'/l and Ex.PM/2 He handed oi’er the last worn 

of the 'deceased along with PM paper to the poliBe.

PW Oadeer Muhammad, son of C^ul Hamislt, resident of'
Landav Shah

He stated that dufing the days of occurrence, he was teacher |n 

GPS Paras Kelly while deceased Ali Muhammad war. head tetfeher 
of class-IV in. the schoph The deceased usually dir;;:red the s|afr 

perform duty, on which the accused was annoyed thereafter 

^ deceased Ali Muhammad went for Tab igh for four months. On 

returned from Tabligh the relation in between the accused faclpg 

Strial .and deceased remained strain. The head teacher hitnself 

nested,to the accused facing trial to patched up the matter but the 

,'«»»,C-‘"-' t.accu.sed was reluctant ar..d hence the occ.Lirrence,.

I
I.

12.

to

-r;•c.
J\p-.■■v

JW 8:- Manzoor Khan ASHO City Mardan

He stated that he arrested the accused facing trial on 

07.12.2018 and issued his card of arrest Ex.PW.8/1. After completion 

of the investigation, he submitted supplementary challan Ex.PW8/2.

13.'S

• i'
i

. li

(; ■
;■irs-s. h-
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PW 9:- Nisnr Muhnnimn^. son of SajelLMihammad, resident^ 
Slutit Daiul Tehsil Tukht Bhai

He stated tl;at deceased Ali Muhammad was his bromer who 

teacher. The accused facing trial was
14.

serving in school as
Naib Qasid in the said school. PW Fazal Muhammad is 

barbers by profession. On the day of

was
serving as
his first cousin and they are
occurrence, after finishirrg their work in different places, they
retumiar. to home while dtceased Ali Mnhammnd also reached at

111 lead of theif:.

were

iiieuthe;spot from the schoo. and was gomi:' 
meantime, accused lacing trial emerged and started firing at

Ali Muhammad was hit anddeceased Ali Muhammad, resultantly 
died on the spot and accused decamped from the spot. Motive of the 

that verbal altercation was taken place between
4/6 months prior the

occurrence was 
•accused and deceased Ali Muhammad some

staincrl started 'u.ewhich the rdalions wereoccurrenc; ovi'i
attracted to the spot and with the helpand cry upon which the people

PW Fazal Muhammad, they put the dead |)Ody 

it was shifted to a Datsun and
of people including
on cot and brought to the road where
taken to the police station where he made report to the pohee. Hts

Muhammad by putting thumbverified by PW Fazalreport was
lorptcssion on t'.'n'report Ex.PA. He pninttd out 
occurrence to tn« investigating oflicer to prepare

various places of
ihe site plan. He 

commission of offence.
')

charged the accused facing trial for the
'fZ. n/itr resident OjPW 10:- Fntal Muhnmmad. son 0,

^hnh Dand Tehftil TakU Bhd

He stated that on the day of occurrence,

V-

he alongwith

'f comp-ainant Nisar Mnbammad were coming back to thn.r r.ouse 

' after finishing their work as barbers in different Ba„da. When they , 
, the fields of Jamal Khan, it.was about 02/02: jS PM

meantime, deceased All Muhaittmad also reached thej-e aiid
cane crops. He

■'Ir

i:

reached near to 

in the 

entered on the said Pulla situated inside the sugar
distance of 10/20 paces. Whenfollowed them on the said Pulla at a

he reached near to the Helds of lehan Zeb, frte accused emerged from 

A Jehan Zeb and made firing at the deceased, resultantly 

hit and fell at the spot and died. They shifted him to foliee
Muhammad made report-and he

the fields o 

he was L 
station where complainant Nisar

• }
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endorsed his report as verifier. The investigating officer took t|ie 

blood-stained earth from the spot and sealed the same into a parcel 
vide recovery memo Exh.PW2/l. The spot was shown by the 

complainant Nisar Muhammad. Motive for the occurrence was 

verbal. altercation which was taken place in between the deceased 

!ind tlie accused five months prior to the occurrence. He war, 
examinee by the investigating officer u/s 161 Cv.l' i.J. He chargid 

the accused facing trial for the commission of offence.

.-'1

PW11:- Tahir Shah Khan retied SI

He stated that after registration of the case, the copy of FIR 

handed over to him for investigation. While going to the spot, in 

the'vv.ay, first lie seiindied the accused in his house bui h( vmis not • 
available and nc/aiing incriminating was recovered. Thereafter, he 
rushed to the spot. On reaching to the spot, on the pointation of eye • 

witnesses he prepared site plan Ex.PB and he picked up blood­
stained earth from the place of the deceaised vide recovery , 
Ex.PWlO/2 and sealed in parcel No. 01 in the presence of rriarginal 
witnesses. He recorded the statement of, eye witness. Thbreifer 

constable Rehman Giil No. 617 brought blood-stained ganncnis of 

thd deceased consists of shirt Ex. P-1, Shalwar P-2, white bahyari P- 
and chaddar P-4 sent by the doctor from the hospital having 

J corresponding cuts marks, which were sealed into separate jarcel, 
^ vide recovery memo Ex.PW2/l. He sent the blood-stained articles to 

f ' FSL for analysts vide application Ex.PW 11/1 and positive report of 

the chemical Ex.PK was recei v-cd. As the deceased Ali Muhammad 

was a school teacher, he went to GPS Fates Kelly where he reborded 
'^Athe statements of school teacher’s u/s 61.Cr.P.C. As the abcused 

ijljwas avoiding his lawful arrest intent onally, therefore, vide his. 

application Ex.PWll/2 he obtained warrant u/s 204 Cr.P.C. and 

notice u/s 87 Cr.P.C vide application Ex.PWl 1/3. After execution of

16:
was

■nemo

i 3'

(
'5^ t'f

A-
V

•<«V^

S>

and procl'aination notice he recorded the statement of SW 

u/s 161 Cr.P.C. He placed on file the search memo Ex.PWl 1/4. 
After completion of the investigation the c^e file was handed over 
to then SHO Sher Malook Khan who submitted complete challan u/s 

512 Cr.P.C dated 12.11.2004 Ex.PWl 1/5'. He is well conversant with

warrant

signature of Sher Malook SHO.

'
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§. On the clbse of evidence of the prosecution, the statement
recorded U/S 342 Or.P.C.

17.
of the accused facing trial Muslim was 
The accused claimed Innocence and pleaded Us false implica ion m 

the instant case by the complainant. He added that no independent
1 the witnesses weji iiUerested.vvitness deposed agc^inst him and ul 

He ten-ned the prosecution case as
examined U/S 340(2) Cr.PC hnd also did

concocted. The accused did not 
not desire to

wish to be
produce evidence in defence. I!

assisted by counsel for theLearned APP for the state
contended that in the instant case, the prosecution, ha;

accused. The accu!:c:' has

18.
complainant
succes-lLllv proved its ca.;.e against the

and arrested after a long standing
the file connects the accused ^ith the

been directly charged 

abscondence. The evidence on
basis of its evidence, the prosecutioncommission of offence. On the . .

esublished .he ease beyond any shadow of doubi. The site plan
The ocular testimonyhas

was prepared at the pointation of eomplainant
He remar'd.ec .that minot

IS supporn..c. L, m ^ p v, r, are ignorable, as

. Thecontradictions appearing
frustrate the iiatural case of prosecutmn

in the shape of recpvery of
they did not terid to 

I 'medical and circumstantial evidence
of deceased coupled , \vith

reasonable doubt He may be eonvieted'will. capital p.n.iU.ment an.VV-

fme'U/S 544-A Cr.P.C.maximum
ounsel submitted that a falsey Conversely, the learned defense cpi

has been made l^y the complainant against the
its caseand concocted case

accused. He contended that prosecution has not proved 
beyond .he shadow of doubt He alleged that being intere^ed 

the deposition of complainant Nisar Muhammad 1"^ 9 

Fazal Muhammad'pW iO is higli!)' doiUlul, 
this sole ground is liable to be

witnesses
anti eye witness 

therefore, are not trustworthy and qn
d the benefit of doubt is the right

tion has failed to prmie

, he may be acquitted

discarded and thus creates doubt and

of accused facing trial. Therefore, the prosecu 

against iW accused facing trial; so 

from charged leveled, against him. ^
' its case
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ft
I have heard the arguments presented by the learned APP for 

the state and defense counsel and gone through record carefully in
20.

the light of their valuable assistance.
Perusal of the file shows that as per initial report in the shape 

: of Murasila Ex.PA/1 lodged by the complainant Nisar Muhammad, 
on 23.10.2004, he alongwith his cousin Fazal Muhammad were

going back to their house from the village where they had gone for 
shaving/cuttinghair. On their way, his deceased brother Ali 
Muhammad also joined them to proceed toward", their house. 
they reached near the fields of one Jahanzeb at about 14:15 hours, 
the accused facing trial duly armed with fire arm weapon emerged 

and started firihg at his brother Ali Muhammad, as a result he was 

hit and died on the spot while the accused facing trial decamped 

from the spot after the commission of the offence. This shows that 
I'Jisar MuhamriKKi and Fazal Muhammad were the.eye wijneases of 

investigating officer Tahir Shah Khan j*W IT 

prepared the site plan Ex.PB at the instance of complainant and eye 

witness. According to site plan Ex.PB, point I was referred to the 

deceased Ali Muhammad while point No 2 was given to tt ? ^ccusefl 
facing trial. Points No 3 and 4 were given to the complai umt Nisar

mad PW 9 and F: ;cal Muhamfhad P\a' 10. Accorc mg to rlie ■ 
of Tahir Shah Khan PW Tl, the accused Muslim and

21.

the occurrence. 'Ihe

M'aham;
Statement
deceased Ali ' Muhammad were haying their backs towards

. This showscomplainant Nisar Muhammad and Fazal Muhammad 

that the accused facing trial was standing at point 2 m between 

deceased All Muhammad at point 1 and complainant Nisar
that tl'.e deceased wasMuhammad at point 3. It is v'ery strange 

standing nearer to the accused facing trial i-e about 10 jjaces while 

the deceased Ali Muhammad was standing far from the complainant
Muhammad, but the investigating officer ha^ given the

ainant Nisar
Nisar
distance between accused facing trial Muslim and comp 

Muhammad about 25 paces while the distance between deceased
All Muhammad and complainant Nisiiv Muhammad was given 17 

between deceased Ali Muhammad and eyepaces and distance
Fazal Muhammad was shown as 21 paces. This aspect of thewitness

site plan has been admitted by investigating officer Tahir Shah Khan 

PW 11 in his cross examination. From the site plan, it is very much



9

#
clear that the ji.'Jtance between the complainant, eye witness Fazal 
Muhammad, deceased Ali Muhammad and the accused Muslim were 

not given according to their places mentioned in the site pla i. The 

distance between deceased Ali Muhammad and the comp airiant 
' Nisar Muhammad should have been given as far as they were 

standing at their places while the distance between accused facing 

triai and the complaiiumt should have hecn given nearer to each 

other. The investigating officer Tahir Shah Khan PW 11 admitted in 

his cross examination that for the said calculation, he had shown the 

deceased nearer to the PWs than the accused facing trial.
It is also worth to mention that as per site plan Ex.PB, there22.

was no Abadi nearer to the place of occurrence, rather there were
fields of sugarcane around the place of occurrence, Waqar Ali PW !),

the marginal witness of the point rtion memo Ex.PW5/2 •who was
stated in his cross examination that the spot was situated in the

was surrounded bymiddle of village Landy Shah while the spot
village Abadi i-e houses, mosque and Ijujras. It is also important to

EX.PW5/2, when the accusedmention that as per pointation memo
facing trial reached ne^ the Mosque Khan Zarin, he aslied the.pohce 

to Stop. The sai'd Khan Z^in liio.sque h^d not been shown in the site
plan Ex.PB. Moreover, jt is also evident from the record that the

in the

i'i»
1

point for recove^' of blood-stained earth had not been given 

site plan. In this regard, no explanation has been advanced by the
was recovered from theprosecution that if the blood-stained , earth 

\ olace of deceased Ali Muhammad, then why the point was not giyen 

y tor the said recoVei7. It is also evident [rom the site plan Ex.PB that 
' no empty shell was recovered by the ihvestigatlng officer from the 

spot. Therefore, iri jhe given circurnstances, the site plan Ex.PB 

prepared by ' the Investigating officer' on the , pointation of 

complainant and eye witness does not support the prosecution stoiy. 
The prosecution produced Raj'id Ali PW 4 who was the

relative ot'the deceased A\i iVIuhammad, He identified the dead .lody
! •>

of the deceased Ali Muliaminad before the police and doctor. His 

also incorporated in the post mortem report. He stated in 

his cross examination that he received information regarding the 

at 03:00 PM and then he rushed to the police station. He 

again stated that he reached to the police station at 03:00 PM. It is

23.

name was

occurrence

C'
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very strange that he received information in his village Shah Djiand 
at 03:00 PM and then he reached to the police station at 03;Q'c| PM 

which was away from his village at about 1 ‘/j miles. He further 
slated that the other persons left rhe police station for Civil Hospital 
while he reiviaitied in police station and left lor uls village.: frotn 

police station after, Signing to the ASI. But on the contrary, his ftame 

incorporated in the host mortem of the deceased Ali Muharrinjad 

as identifier when the dead body of deceased was brought fo the
was

hospital and the timing was mentioned as 03:20 PM. This shows that 
Raj id Ali was present in the hospital when the dead body was 

■'.rr-uglu from police .station to the hospital, but he contradicted Ins 

in the hospital as he stated that from police station, he left
. Then

presence
for his village which proves that he did not go to the hospital

his name has been mentioned in the post mortem as identifier ofhow
the dead body of deceased. This question not clarified by thewas

*
prosecution through its evidence.

V/:iqar Ali PW 5 .s the marginal wi!Ti..^s5 of the recovery 

Ex.PWS/l arid pointation memo ExlPW5/2. He stated an his 

statement that Imtidz brought the weapon‘o'f offence i-e piptol .30 

bore Ex.P-1 to the police station in his presence which wis t^n 

possession by Vaqdob Khan SI/OII. He was cross exaipin^d by;
i ill which he .stated that the pistol was procjuced 

( which' the cu.kod> of the, accused was pbtained. 

Pemsal of the record shows that the accused facing trial was airested 

07.12.2018 while he was produced by the investigating'officer 

before the Judicial Magistrate, Takht Bhai on 08.12.2018 dnd three 

days police custody of the accused was granted to him; As per 
statement of Waqar Ali PW 5, the pistol Was ^brought by Imtiaz 

the clay when the custody was obtained i-c 08.12.2018, but as per 
memo E:..PW5/1, the pistol was taken into possession by

24. .
memo

into
the defense counse
on the (lay on

on

on

recovery
the investigating officer on 10.12.2018 i-e on third day of custody of 

accused. Moreover, Waqar Ali PW 5 stated that investigating officet
informed the gate keeper/constable that a person namely Imtiaz will

. On thebring a pistol and. he should not be booked for that purpose 

arrival of Imtiaz. the gate Keejier informed the investigating officer
from his office and received the saidand 'daqoob Khan came out 

person and brought him to his office. He alongwith accused were
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Stated that the deceased Ali Muhammad met them over the jpot 
thoroughfare while Fazal Muhammad PW 10 stated that the 

deceased entered firstly about 08/10 paces ahead of them and they 

did not meet with the deceased. Nisar Muhammad PW 9 stated that 
the deceased Ali Muhammad had never remained associated with 

profession prior to his service and during service while Fazal 
. Muhaj-nmad PW 10 stated that the deceased A.ii N'f.Mhammad was 

performing his paternal profession off and on, however, he was not 
regularly performing his paternal job. Nisar Muhammad PW 9 stated 

that he cannot say that who brought the cot and who put the dead 

body over the said cot. He also cannot say that who took the dead 

body to the vehicle and who was the driver of the vehicle as well as 
he cannot say who brought the vehicle for shitting the dead body. He 

had not touched the dead body oi:' the deceased no- PW Fazal 
Muhammad had touched the dead body for putting the same over a 

Fazal Muhammad PW 10 stated that he alongwith comjjlainant 
Nisar picked up the dead body with the help of other peoples to the 

cot. They took the dead body within 02 to 03 minutes from the spot. 
The hands and' clothes of the Nisar and Fazal Muhammad were, 
besmeared with tlie blood of the deceai;ed whiie putting tin- dead

f

/

/

j

cot.

■I

body into a cot, Fazal Muhammad PW 10 stated that five/six shots 

fired by the accused while tltey’ were not fired upon by thewere
accused while Nisar Muhammad PW‘9 stated that there was only
one fire shot on the spot. This shows that there are materi^ 

contradictions in the statements of complainant Nisar Muhammad 
V" 'PW 9 and I'azal Muhammad PW io which cause dint in the.

I ^ ./-s prosecution case.
The prosecution produced Qadeer Muhammad PW 7 who 

stated that there were strained relations between accused facing trial 
and deceased All Muhammad. He was cross, examined by the 

defense counsel in which he stated that in his presence po 

altercation, quarrel, beating or firinr, had taken plust- between 

accused Muslim and deceased Ali Muhammad in the school. 
Moreover, Nisar Muhammad PW 9 also stated in his erdss

; I _

examination that he was not the witness of altercation petween 

deceased Ali Muhammad and accused facing trial Muslim. So, the

26.
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i„ me Office Of mves.iga.mg officer anO has no, c^e on.
Yaqoob Khan PW 6 stated m his

disclosed that

present m
From his office. On the contrary,

lUal during inicn-otiation, it was'“■“■-:“rr.‘=rrr3‘:
police station in company

accompanying the said

cross examination

a/
constable. On
dook the pistol alongwithhimand
of the said constable. AS the constable

Imtiaz so he was not searched and, on
and rpet with imtiaz^longwith ihe smd

the main gate of police station. ^
accomt)anied with Imtiaz w en

of handing

came to

was
their arrival, he came put from 

constab -t n tvnic ly
hi; oifice,
pW Waqar on

. The said i,tiiiement

All was; ■ shows that Waqar ^ at the time
gh. the pistol (torn intimated place and a, the t.m

no, say a single word m t %

«hen the pistol was of ^'all™ -'-V,

didbrou

doubtful as there were PW 6 admitted in his 
memoPW 5 and Yaqoob Khan PW 6. Yaqoob Khan

e^iminatioh that he has ^e oUned, but

is not available on
cross
Ex PW5/1 that the opinion of armorer

howsthat the armoref report
that the pistol was

perusal ofthefiles
d which could prove

sent for annorer
in wonting condition or not. It is

used by the accused facing

saiii pip oi

the recor 
report that Whether the pistol 

f also important that if said pistol

' mentioned in his tepftt to ttie
pWFazal

1 stated in his croo.i c
1 Muhammad and he ,h£id

ine in village Saifoor Banda whilewith Faza
police that he was working
Muhammad h«=^ '^rfrorPunong. They me. with '

nm„mSai.otBandain.heHibtacTSai^t.O„ffi-^^^

Banda. Both the ^

villages are 

eacli L
Fn;:al Muhammad ?W
alongwim Nisat Muhammad were ^
village Saifoo, Banda. They boA finished dteit

Saifoor Banda and left for their houses

10 Stated that on
were working together in the same 

ir work in village
. Nisar Muhammad PW 9

.' .3
*“c ta.Tv j: If:
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prosecution is failed to prove the motive behind the commission of 

the offence by the accused facing trial.
Tahir Shah IChan PW 11 recovered the blood-stained 

garments of the deceased All Muluimmad \ide recovciy 

I^;:PVv'2/l. He stated i/i his cross exarrhihaion that he had seen the 

clothes of the deceased having bullets cut marks. The Qamiz and| 
Shalwar were having bullets cut marks through and thrQijgh 

chaddar and Banyan of the deceased were also having b'tillets cut 
marks. Bakht Shed Khan PW 2 also stated in his statement that there

I 27.

in?ma

. The

were some cut marks on the clothes. On the contrary, as per post . 
mortem report, the deceased Alt Muhammad vvas having only ooi 
entry and one, exit wound on his body. If the Qarniz ^nd Shalwar of ,. 
the deceased Alt Muhammad were having bullet cut marks, then the 

deceased should had received any other wounds on his legs, bu^ 

there is nothing in the post mortem of the deceased except one entry 

and one exit wound on the upper part of his body which could prove 

that the deceased ’,vas also hit by fire shot on his .leg. Tlte medical 
report does not .support the statement of Tahir Shah Klian PW 11.

. I

For the aforementioned discussion, the ocular account is 
unworthy of credit as such testimony of witnesses and investigating 

Officer is contradictory and held of no legal significance and such 

evidence, therefore, cannot be relied for conviction. It is also 

revealed from the record frat the accused .freing trial remair’ed in 

police custody, biit there is no admission,'or confession on his pfrt.
No incriminating article or crime weapon was recovered from the 

possession or on the pointation of the accused facing trial during 

interrogation.

ii

fi; '

:■

28.

V.

l(^ J
.11-

The prosecution also founded its case on. the abscondence of
the ' accused. The abscondence of accused, no doubt is a

, ■ ■ 'corrobora^i^'e piece, of evidciice, but the same c.annot be read ui ■
isolation. In case of Rohias Khan Vs the state (2010 SCMRS66), 
the august Supreme Court of Pakistan held:-

“The Learned High Court gave importance to the
' , i ■

abscondence of appellant. No doubt it is a relevarit fact but it 
can be used as a corroborative piece of evidence, which cannot 

he read in isolaiion but it has to be read along wi/h substantive 

piece of evidence’^

i

. I

»

i■■

II i

I

, I
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Vs State (1999 SCMR 1220),In the case oiMuhAtnmad KhaH 

the august Supreme Court of Pakistan held that
remedy the defects in the“Ahscondence of nccnsed can

c<,se”. SMImly In the cnse oj 
Najeet, Alt 199S SCMR16S2, ,He Hon'Ue Sufremn cour, th

.oe,/ *»» »o in .ue absence any a,Her

never
' “Muhammad Safi

evidence’*.
Hence, it can be safely eoneluded that abscondenee can only 

be used against accused as a televant fact tvben substttn.ia, evidence 

U availabic, in absence of tubatantta, evidence abscondenee a^e 

of no signilicance against ttte accused. Theretore. ,n the l.ght 

above discussion, the ptoseention has failedto prove i.^=.
' toe accused feeing trial beyond the shadow of doubt and 

eatend benefit ofdoubt and aeguit the accused
...lArn, ofDaraMnmmJmLmLMms

in ibt instant

30.

vnn of Hashanh
r.:.,.,r, Margan ftorn the olwgds loveloi 
Znrinroustody be releaied forthwith if not required ,n at^y

intendent Jail to & the needful in accordance with

dance with law, but afterother case. Super
. Case property be disposed of in accor

escribed for appeal/ revision, This file be
cotppletion

law
the period of liihitation presc 

consigned to 

con'ipilation. ■

and
the record room, after necessary

}■

ll-Announced
28.11.2020 *(Fai^Anjum)

^ Additional Sessions Judge- 
TakhtBhai I.

.•‘S'.

Certificate
certified that this judgment consists of Tourteen (,4) pages. Hadi 

, been read, checked and signed by me after mab..:.
ha?:

(Faisal Ahiunt)
Additional Sessions Judge-11 

Takht Bhai

page
corrections, where necessary.
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, GOVr. OF KHWER PAIO-nUNKlWA
.■£.,.....,v..ECONDARVEDUCA-nO»^

district EDUCATION OFFICER

©StS) 0937-933151

Oated MardanfileChowkidar GPS Fans Banda
/\-) gi / Muslim khan

NO,

To

Subject;- the subject noted abovce.
is alreadyMemo Reference your office

u that the above nam _ , qc' 2005 w

his service.
The applicant maybe

.e.f.27.10.2004It is to imform yo

]

re-instate him into \informed accordingly- \
!

/
''I / /67//)- f^ -I/ DistncV--

(Male)Mardan

••>h!

■^^Son Officer

/
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g I ^ /F.No. ;A-20yC.IV;App»lM«<ian , _ 7 ^
No_;2—liZ- Dated Peshawar the _—L_----------

Email: ddadnin.6se@gntail.com

’d
I /2021

Phone: 091-9225344

To

District Education Officer 
(Male) Mard.an

APPEALSubject:

Memo: . 4016 dated 07/06/2021 on the 

Khan S/o Hashimdirected to refer to your Utter No 

ask you that appeal in i
Kim Takht Bhal Mardan

ask to Inform the appella

I am
subject cited above and to
Khan ChowWdar GPS Faras

l am further directed to a

r/o Mr, Muslim
has been reject^.

nt concerned accordingly

under intimation to this office.

Khyber Pakhtunkhwa, Peshawaro\'iH5^(3;
/. ■

'A
i

Educatton Khyber t>akhwnkbwe 

Kftll TaWit Bha!

*
& secondary

^aF Chotslddar GPS Waras
- ^|to: Director.:>

•X*±
•i

<
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V ■L
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GS&PD-444/1-RST-12,000 ForrTis-22.09.21/PHC Jotis/Forrii A&H Ser. Tiibi.innl/P2

uB
KHYBER PAKHTUNKHWA SERVICE TRIBUNAI., PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,
PESHAWAR. 9^

No.

13....
V-AaCIa.

• Versus

a-TAppeal No. 0/20 .

Appellant/Petitioner

Respondent

i^ Respondent No

7
Notice to:

WHEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa 
Province Service Tribunal Act, 1974, has been presented/registcred for consideration, in 
the aboveease by the petitioner in this Court and notice has been ordered to issue. You arc 
herein fa^trueU ^a^^ said appeal/petition is fixed for hearing before the 4'ribunai
*on------ .................................................. at 8.00 A.M. If you wish to urge anything against the
appellanlZ/jpetitioncr you are at liberty to do so on the date fixed, or any other day to which 
the case may he postponed either in person or by authorised »'cprcsentativc oi- by any 
Advocate, duly supported byyour power of Attorney. You are, therefore, required to I'ile in 
this Comt at least seven days before the date of hearing 4 copies of written statement 
alongndth any other documents upon which you rely. Please also take notice that in 
deCanlt oS your appearance on the date fixed and in the manner aforementioned, the 
appeall)pMdition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be 
given to you by registered post. You should inform the Registrar of any change in your 
address. If you fail to furnish such address your address contained in this notice which the 
address given in the appeal/petition will be deemed to be your correct address, and further 
notice posted to this address byj:»gistered post will be deemed sufficient for the purpose of 
this^peal/petition. /^OU'>r€L

Copy of appeal is attached. Copy bfTappcai'has'alrcadyirccTrscTit to you vide this

datedolY’wNotit'e No

iTiriven under my band and the seal of this Court, at Peshawar this
■Vi.

20Day of-----

Registry
^"iDiybcr Pakhtunkhwa Service Tribunal, 

Peshawar.
1. The hours of attendance in the court are the same -.hat of the High Court except Sunday and Gazetted Holidays, 
i Always quote Case No. While making any corresponi^ence.

Note:



GS&PD-444/1-RST-12,000 Ponns-22.09.21/PHC Jobs/Ponn A&H Ser. Tribimal/PP

KHYBER PAKHTUNKHWA SERVICE TRIBUNAI., PESHAWAR.
JUDICIAL COMPLEX (OLD), KHVBER ROAD.

PESHAWAR.

No.

.......
of2()^[

Appellant/Petitioner

Respondent
0-.

Respondent No.

Notice to:

WHEREAS an appeal/petition under the provision of the Khyber I^akhtunkhwa 
Provinee Service Tribunal Act, 1974, has been prescnted/rej?istcrcd for consideration, in 
the above case by the petitioner in this Court and notice has been ordered to issue. You art« 
hereby informed that the said appeal/petition is fixed for hearing before the I ribunai

........—............................................. at 8.00 A.M. If you wish to urge anything against the
appellant/petitioher you are at liberty to do so on the date fixed, or any other day to wh ich 
the case may be postponed either in person or by authorised representative or by any 
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in 
this Court at least seven days before the date of hearing 4 copies of written statement 
alongwith any other documents upon which you rely. Please also take notice that in 
default of your appearance on the date fixed and in the manner aforementioned, the 
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition wi 11 be 
given to you by registered post. You should inform the Registrar of any change in your 
address. If you fail to furnish such address your address contained in this notice which the 
address given in the appeal/petition will be deemed to be your correct address, and further 
notice posted to this address by registered post will be deemed sufficient for the pur pose of 
this appeal/petition. ' IC.

Copy ofoipfieal is attached. Gepy-e4appeaLhas-aIrjcadyiieejT_sent to you vidt; this 

ofi ce Notice No .'...dated.................................<...........

fiiven under my band and the seal of this Court, at Peshawar this....4..ols,.....
“v

Day of.

Rcgisti^
^'^hyber Pakhtunkhwa Service Tribunal, 

__________________________ Peshawar.
1. The hours of attendance in the court are the same ihat of the High Court except Sunday and Gazetted Holidays
2. Always quote Case No. While making any correspon.^ence. ^

Note:

T ^ '"nr'
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GS&PD-444/1-RST-12,000 Foniis-2.2.09.21/PHC Jobs/Kcuiii A&B Ser. Tnbunal/P2

“B”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD,

PESHAWAR.

No.

.........Appeal No. of 20 :

Versus
Appellant/Petitioner

J^pondeiu

Respondent No.

'kW. ^<2CVc_VC\xNotice to:

oo )

WHEREAS an appeal/petition under the provision of the Khyber Pakhtunkhwa 
Province Service Tribunal Act, 1974, has been presented/rcjfistered for consideration, in 
the above case by the petitioner in this Court and notice has been ordered to issue. You are 
hereby appeal/petition is fixed for hearing before the Frihunal

........ ........ ........ 4..............................at 8.00 A.M. If you wish to urge anything against the
appellant/petitioner you are at liberty to do so on the date fixed, or any other day to wh ich 
the case may be postponed either in person or by authorised representative or by any 
Advocate, duly supported byyour power of Attorney. You are, therefore, required to file in 
this Court at least seven days before the date of hearing 4 copies of written statement 
alongwith any other documents upon which you rely. Please also take notice that in 
default of your appearance on the date fixed and in the manner aforementioned, the 
appeal/petition will be heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition will be 
given to you by registered post. You should inlbrm the Registrar of any change in your 
address. If you fail to furnish such address your address contained in this notice which the 
address given in the appeal/petition will be deemed to be your correct address, and further 
notice posted to this addr(  ̂by registered post will be deemed sufficient loathe purpose of 
this appeal/petition.

Copy of appeal is attached. Copy of appeal has already been sent to you vide this

ofi.’ce Notice No dated

fxiven under my band and the seal ol^his<Court. at Peshawar this.

Day of, 20

Registra^;^
Khyber Pakhtunkhwa Service Tribunal, 

Peshawar.
i the court are the same ihat of the High Court except Sunday and Gazetted Holidays. 
iile making any correspon,fence.
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GS&PD-444/1-RST-12,000 Forins-22.09.21/PHC Jobs/Porin A&[i Sor. Tnbunai/P2

“B”

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
JUDICIAL COMPLEX (OLD), KHYBER ROAD.

PESHAWAR.

No.

Appeal No 0/20 .

Wv Appellant/Petitioner
VersusA

.^spondent
K

Respondent No
\ \W ^oviV.

Or^VNe.'s^S —

c
Notice to:

WHEREAS an appeal/petition under the provision of the Khyber Fakhtunkhwa 
Province Service Tribunal Act, 1974, has been prcscntcd/registcred for consideration, in 
the above case by the petitioner in this Court and notice has been ordered to issue. You are 
hereby informed that^^ saW appeal/petition is fixed for hcarinj^ before the frihunal

..........................................................at 8.00 A.M. If you wish to urge anything against the
appellant/petitioVier ^ou are at liberty to do so on the date fixed, or any other day to which 
the case may be postponed either in person or by authorised representative oi by any 
Advocate, duly supported by your power of Attorney. You are, therefore, required to file iii 
this Court at least seven days before the date of hearing 4 copies of written statement 
alongwith any other documents upon which you rely. Please also take notice that in 
default of your appearance on the date fixed and in the manner aforementioned, the 
appeal/petition will he heard and decided in your absence.

Notice of any alteration in the date fixed for hearing of this appeal/petition wi II be 
given to you by registered post. You should inform the Registrar of any change in your 
address. If you fail to furnish such address your address contained in this notice which the 
address given in the appeal/petition will he deemed to be your correct address, and f urthcj- 
notice posted to this address by r 
this appeal/petition.

isfered post will be deemed sufficient for the purpose of 

Copy of appeab^s attached. Copyirf'iippeal-hafHalready-bucruiient.tQ you vide this

ofi 'ce Notice No dated

Given under my band and the ^eal of this Court, at Peshawar this

Day of.

( ^04 ;

Registrar,
KMybw Pakhtunkhwa

Peshawar.
Service Tribunal,

Note: 1. The hours of attendance in the court are the same ihat of the High Court except Sunday and Gazetted Holidays. 
2. Always quote Case No. While making any correspont^ence.

T
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service Appeal No: 7494/2021

Muslim Khan S/0 Hashim Klian R/0 Village Dara, Lund Khwar, 
Tehsil Takht Bhai, District Mardan.

(Appellant)
Versus

The District Education Officer (DEO) Male, Mardan & Others.

(Respondents)
INDEX

PAGESANNEXUREDESCRIPTION 
OF DOCUMENTS

S.NO

Para wise comments along 
with affidavit

1. 01 05

Copy of Suspension order A2. 00 06
Copy of Inquiry Report B3 00 07
Copy of Show Cause & 
Removal order

4 09C&D 08

Respondent

c:
istrfct Educ'ation Office 

(Male) Mardan
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BEFORE THE KHYBER PAKHTUNKHWA SERVIC
TRIBUNAL PESHAWAR

Service Appeal No: 7494/2021

Muslim Khan S/0 Hashim Khan R/0 Village Dara, Lund Kh\^ 

Tehsil Takht Bhai, District Mardan.

(Appellant)
Versus

The District Education Officer (DEO) Male, Mardan & Others.

(Respondents)
Para Wise Comments On Respondents 1 to 3&5

Respectfully Sheweth, 

PRELIMINARY OBTECTIQNS:

1. That the appellant has no cause of action as well as locus standi 

to file the instant appeal.
2. That the instant appeal is badly time barred.
3. That the appellant has not come to this Honorable Tribunal with 

clean hands.
4. That the appellant has concealed the material facts from this 

Honorable Tribunal, hence the appeal is liable to be dismissed.
5. That the respondent No 1, through a letter No.4383-86 dated 07- 

12-2004,Mr. Muslim Khan Chowkidar i-e (appellant) GPS. Faras 

killi (Lund Khwar) had been suspended from service w.e.f 23-10- 

2004 as involved criminal case under section 302 P.P.C dated 

23-10-2004 at Police station Lund Khwar.
( Suspension Order as Annexure A )

6. That the FIR had been lodged against the appellant on 23-10- 

2004, the appellant was arrested on 07-12-2018 and the 

appellant was absconder from 23-10-2004 to 07-12-2018.
7. That the inquiry officer has submitted the inquiry report and 

stated his conclusion The cruel action of appellant i.e Muslim 

khan chowkidar GPS Faras killi Takhat Bhai can never be set 

aside because there were no personal grudges between the 

teacher and the appellant.



^._8. That the appellant shot dead the teacher only because the
teacher insisted the appellant to perform his duty.

9. That the inquiry officer is proposed the appellant may be 

removed from service. ( Copy of inquiry is as Annexure B)
10.That after fulfillment of all the codal formalities, the appellant

was removed from service vide order Endst No 8368-71/ dated 

25-05-2006, W.E.F. 27-10-2004, in accordance with law.
(Copies of Show cause & Removal is as Annexure -C & D) 

11. That the appeal of the appellant has rejected on 01-07-2021 by 

the respondent No 02 i.e. Director of Education kpk.

FACTS:
1. Para No 1 pertains record, hence needs no comments.
2. Para No 2 is incorrect, baseless, against facts & law, as the 

appellant was removed from service vide order Endst No 8368- 

71/ dated 25-05-2006, W.E.F. 27-10-2004, in accordance with 

law, and the appellant has killed an innocent teacher without 

cogent reason,hence denied.
3. Para No 3 pertains record, hence needs no comments.
4. Para No 4 pertains record, hence.needs no comments.
5. Para No 5 is incorrect, baseless and against facts as the appeal of 

the appellant has rejected on 01-07-2021 by the respondent No 

02 i.e. Director of Education kpk, hence denied.
6. Para No 6 pertains to record, hence needs no comments.
7. Para No 7 is incorrect, as the appeal of the appellant has rejected 

and sent copy to the appellant, which is mentioned at S.No 02 in 

the rejection order , hence denied.
8. That the grounds as under:

GROUNDS:

A. Para A is incorrect, baseless, against law and facts, as the

appellant has not come to this Hon’ble Tribunal with clean 

hands, hence denied.

B. Para B is incorrect, baseless, against law and facts, as the 

respondent being a responsible Govt Officer acted accordance 

with law and imposed the major penalty removal from service



rf

4 to the appellant,hence denied.

C. Para C is incorrect, basel(^ss, against law and facts, as

the respondent has already communicated as well as issued

Showcase to the appellant,hence denied.

D. Para D is incorrect, baseless, against law and facts, as the act

of the appellant is too much harsh, which is not pitiable in the

eye of law, hence denied.

It is therefore humbly prayed that in the light 

of above facts, the appeal may please be dismissed with cost.

llespiiments

District/E moation Officer 

(Male) IMardan

Director of (E &SE) Education 

KPK, Peshawar
-4

(

Seij^aiyofTE^SE) Education 

KPK, Peshawar
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i BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Service AiJDeal No: 7494/2021

Muslim Khan S/0 Hashim Khan R/0 Village Dara, Lund Khwar, 
Tehsil Takht Bhai, District Mardan.

(Appellant)
Versus

The District Education Officer (DEO) Male, Mardan & Others.

(Respondents)

AFFIDAVIT

I, Mr. Sajid Khan Litigation Officer Education Department Mardan 

do hereby solemnly affirm and declare that the contents of Para 

Wise Comments submitted on behalf of respondents are true to

the best of my knowledge and belief and nothing has been

concealed from this Honorable Court.

nent

han
16101-6005318-5
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Strsiw^T.qTOTT','

Iir,rruslin KHan Oh»wkidar a»vt:primary 3oh*ol Paras pilH 

(L/Xhawar) is harebj auspendsd frea gerrice w*®,f# 23."10*2004 as
inrolred under 30# P.P.C at psllioe St'atitn lu«d khawar.

allswei till the reaeipt sf p«lice/;)ailpo sub*pay is
repart.

TTecessary entry to tlji^ effect should be made in his

Service Book.

(HAJ.TI PAZLIRABBI OAR) 

EXECUTIVE,

■i

9^ n^p-ys'i^./Absent file; V;Il/T-B/Dated Hard am the

of the albo-ve is forvarded fer iaformatiem v -che:-

TCndst ;U0;

copy
Penuty District officer Male primary Takht Bhai v/S te his

* Ri-l and with|the direetien to furnish all mature of 
in separate letter •* and%n the body of other letter.

rjo.-Ril % 
case :
District Accounts Officer Mardam.
m/t Govt:primary gchool Paras Kill! (L/X)
Master pile. ; 0//

4.
;ICT OPPICER

mahdar./EXECfTTIVE , ^
30HOOIS & LITERACT

^ •

/

■ i
1

■I ■ ,

} 1



l#quiry r..port with reference to E^'^cutive^strict Officer 
(S?h«ol8 /^c Literacy) Mard.n NO. ^9??-?^ dat^ 2,2.gC6 ^

t recj^'ding murder of Mr./J.i Muhammad Hfeod T aaid Schoal.
Fara’s K >roona by Muslim Khan Chowkidar of the saxd Schoai.

PT*OCC0(.^1I12* «
Accompanied by Mr.Liqat All I^visi^* 3FS,

District Officer (Gchooln case with proper
Karas Killi on 5.4.2006 to The teacher
proceedinea and come to the^oncluasi 25.10.2004
attendance regieter taao checKea wnic Khan
as the death day of ;«1, that day.PlR

. sn ^ f,-rc.‘n3„
tP»t h. wiu c... t. tr,.

S3’

of law.RTip 
' ' Hi8tarjr._ <

Mr.Ali (Late) Head as^/T.
Keraona was performing his duties in ^u.tieofbis
5ir>b was t. teach the eneirt».nt ..d

. ether fell.ws, l^ep^ the Seheel.
keepinc eye en the ueverMoot prept^J ^
Mualim Khan wa« tne ^^•lf*^i^Jfy4ties%e uaed te 
nit.rx.u. f.r lad tJIi hurriaed the
arm* in the‘School Pf*®^??M5?tant8 ef the village, 
teachers as well as ^^e iahi • scldatn Joined
He never took thiat which wee ansigned to
his fellows or did any , nuhammad always
him b the Government. arming regular

•SJvised him in Jt irnis.tiv. society
doties, but he ^«"8tSrsfaavices.®It w„s the t«oty 
turned iJoh Shen these advices
“fp^ifr^r ur u aimed «r.Ui^Huhsmm.d^is «^

thrcL rit Hudl^JHan
fn'ai'SSd^'h^
_c.nclussi.n^ crual •ttlOO^.f_HualU

f.::rst'?h:1..ch.r inBistjd^hUJa^PJ^^^^^^^^ 3„

defence. /;

^ LE) FRIM.U1Y MAHDAM.
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(LisQ^t Ali Khan) 
Asstt; 0/0 
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- .r ■lU6»tl»n.**tf^^'lp/5Wl''^" -f ti.Q>. In tke

“«= ..... <i»<«r.l».PO(>'/p)H.a,a...
“ith the ch.r,e. Ln3^1lii“iii?5I '* Inquirj in c.nn.otl.n
•ll.s.ti.n in nc.rIJnnn w??J Sf "" "■' “I* ..
•t the 3,ec.u ,.„er) oJilnlScJ kK!'"*"” *•'“ ‘f «“1”(6)

•ee. .t.veS'4S;sir,:r?j:;r]J"tSri;5;i'r5^M?t-U'K5i;:.;r'
j- , the Ce»]4eteot autherity acreelnc with

^ inquiry cewiittee has tenativelj ieciieJ t»
in ruL''?4?Vlrrin -inar/MaJiT fenalti^s as SFecifiei
leflecti-J Servant (Etl) Eules,1975 anP^ierrniilnanri ’ Rew.val fr.. ServiceCSFecial)
rawers Oriinance, 2t*» aBaen4«< under evelutiaa af fewer 2M1.

1. Iny*lv«4 in Murdey «asa ef Hi Muhaiujad PTG,GPS»Par«» Kiaad aha««Bdtr fr»B Law/D«ptt: iriv.uro.jrara. jti

2. R«B«yal fra« seryieas.

•’ M. war) V
2.

;

4.

LI

X'

5. N*V THEREFORE, T»u are hereby called upan ta abaw cause ia 
wrrtint as ta why the prapesed actisn shauld net taken acaiast

. Yaur reply shauld reach the Undersigned (canpentent 
autharity) with in faurteen days af the receipt af this Natice, 
failing which it will he presuaed that yau have na explsnatian 
ta affer in this hehalf.

yau.

i

;

Yau Bay alsa intiBate as ta whet er yau want 
ta he hears in persan.

I
■ .( MIAN WALI MUIAMMA»). 

EXECUTIVE.
t

415
/Val:/I/Ah8ent/Reaaval/FST(MM)/Dated ^\S 

SuhBitted ta the »”
EnsstiNO. /2—S. i

'l.^Bistrict Officdr OM/P) ?iW*a»/ Takht Bhai far iniarnatian t.
with the directian ta serves upau tne ararsaid accused Official ^ 
ana capp ai tne said Snaw cause natice cantainips tweir signature 
as a taken af receipt there af say Ve furnished ta this Office 
xar recars. 1 ■iA uapy af inquiry repart in the suaject case is alsa 
endased herewith. The saBe BayAhe gat pbatastated and banaaesave 
ta accused alangwith a capy afmhe ShaW Cause natice,

2. H/T GPS,Paras Killi(LuB4 Iki.wa*\ \

^iXOT-t5?FICER 
TERA^MAllAH.
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4_ Jotwioatiob. MBISTRICT_0PPICEir SCHOOLS“ 7 i"_*L^ITJ^CT JURt

3
S' Cj.4.r,DD0gV>Wi^™ 1“?“!'' e—ltt.. b..4,4 b.

•mmm tiliiCtBi

*^lne4 the c.ittee aXter h.Tincthe .ccu.e4 Offtcf.l

Marian after Blatrict Officer (84L)explanatien ef the accSJei i®^!*^** •vi««oc? en rectra
0«.ittee that the c5>«'J ^ tb,
tl.b« .t.tb,.bb .f

TnEEEEORS lo bxcrcifl# bf bhs •«e».v.i fr*. Service flwM.i'i '•“^erree
H.-.0 i. ?-'f-”«nnr(SL,
Serric® w.e,fr*a 27/l#/2tf4^ ^/**“** ^aoaltj ef ^am*T*i fiaa

I'

NOV
•7 the rtV?p, 
2*»*, the

j
(Mill WALI MU1A«U») 

nSCUTITl.. R<oit-:(Jicv-'fi’/jr^ao.e»i8tiio. 836S-'7I ./l«t44
09fj fervhried te the :-

?’ •rxicirr (Male) Pri-ary2. District Accauat Officer ^'MaT«JnTb^ ^ ahht 5h«i,
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