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The appeal of Mr. Muhammad Tariq PHE department Peshawar received today i.e. on
17.11.2022 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

4 Copy of judgment mentioned in grounds of appeal (Annexure-E) is not attached with
the appeal which may be placed on it. .
2-~Copies of appointment and regularization order mentioned in the memo of appeal
" are not attached with the appeal which may be placed on it.
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BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR.

SERVICE APPEAL NO/b 77 12022

Muhammad Tariq, Public Health Engineering Department, Khyber Pakhtunkhwa,
PESNAWAN. ... i e (Appellant)

Versus

1. Government of Khyber Pakhtunkhwa through Secretary, Public Health
Engineering Department, Peshawar
Secretary, Finance Department, Khyber Pakhtunkhwa Peshawar
Executive Engineer Public Health Engineering Division Kohat.
..................... (Respondents)

Appeal under Section 04 of the Khyber Pakhtunkhwa Service

Tribunal Act 1974 against the impunged office order dated 12-

08-2021 and inaction of the respondents on the departmental

appeal of the appellant.

Prayers

On acceptance of the instant appeal the impugned office order dated 12-08-2021
may be amended to the extent of granting pensionary benefits to the appellant. Any
other relief specifically not prayed for may graciously be awarded in favor of the
appellant if deemed appropriate by the honorable Tribunal.

Respectfully Sheweth;

1. That appellant was appointed as operator cum valve man (BPS-01) by the
respondent No. 03 on contract / fixed pay basis vide order dated 29-08-2008
(Copy of the appointment order dated 29-08-2008 is net .auedab'c— ™Y MH

be tayunlt  Yqom  Tne dqu!mmf-

2. | That after appointment the appellant performs his duties with great zeal zest
and enthusiasm to the entire satisfaction of high ups.




D

That the provincial government of Khyber Pakhtunkhwa for appointment of
contract/ adhoc employees promulgated an Act “Khyber Pakhtunkhwa
employees (Regularization of Services) Act 2009 and services of the appellant
along with others were regularized by operation of law under section 3 of the
ibid Act 2009. '

That after regularization under the Act 2009 the appellant was granted annual
increment which is evident from service book and deductions were made
including GP Fund like other regular employees of the department. (Copy of
pay roll and service book of the appellant are annex-f & ﬂ})

That the appellant thereafter were granted double up gradation from BPS-01 to
BPS-03 vide finance department letter dated 30-06-2015 which is evident from
page 08 of the service book already as annex-§.
v 4

That thereafter the appellant on attaining the age of sup‘e’rannuation i.e 60
years was retired vide order dated 12-08-2021 w.e.f 12-04-2021 however, quite
illegally pensionary benefits of the appellant was refused. (Copy of the
retirement order dated 12-08-2021 is annex-¢ )

That feeling aggrieved from the impugned retirement order dated 12-08-2021

. the appellant filed a departmental appeal before respondent No. 03 however,

the same has not been decided till date which is violation of Law, Rules and
principle of natural justice. (Copy of the departmental appeal is annex-)

N l | N 3 I:
That the appellant has no other adequate remedy hence filing the instant

appeal before this hon’ble Service Tribunal on the following grounds.

GROUNDS:

That the appellant has not been treated in accordance with Law, Rules and
principle of natural justice hence the action and inaction of the respondents is

not maintainable under the law.

That after promulgation of the Act 2009 the appellant become a regular civil

servant by operation of law which is evident from granting of annual increment,
deduction of GP Fund etc and up gradation of the appellant however refusing
the appellant the benefits of his regular service is violation of Rule 4.4 of the
West Pakistan Civil Services Pension Rules 1963.

b ¢



That even otherwise the Apex Court in a reported judgment 1997 SCMR 1477
laid down the principle that under Civil Services Regulation (CSR) 371A
employees having put in more than 10 years temporary services was entitled to

pensionary benefits however, the respondents violated the dictum of the Apex
Court. (Copy of the reported judgment is annex-E) '

That the appelltant having 12 years of qualifying service on his credit however
benefits of the same has been refused to the appellant which is gross violation
of Article 4 and 25 of the Constitution of Isfamic Republic of Pakistan 1973.

That under Rule 371A of (CSR) temporary and officiating service of a -

government servant borne on temporary establishment who rendered more
than 5 years continuous temporary service shall count for the purpose of
pension and gratuity however by issuing the impugned notification the appellant
has neither been treated under 371A (CSR) nor did in accordance with Rule 4.4
of Pension Rules 1963.

That the Apex Court in a case titled “Secretary to Govt. of Puhjab vs M. Ismai!
and others” reported as 2015 PLC (CS) 296 held that the pensionary beneﬁtg is

not a bounty or Ex-gratia payment but a right in consideration of a past service.

That the appellant seeks permission of this honorable Tribunal to adduce other
grounds during final hearing of the case.

It is therefore requested that the instant Service Appeal
may_ kindly be accepted as prayed for in the headings of the
appeal. VR

\\\aﬂv—‘kf

Appellant

. 4
» ‘ Mﬁy
Through !\) %

Naila Jan |
Advocate High Court
Peshawar.

TNl L B Lo - - Py £A v . T -~ - g

[T A

P



. 7

g

L’\\

BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
PESHAWAR.

SERVICE APPEAL NO. 12022

‘,
Muhammad Tariq, Public Health Engineering Department, Khyber Pakhtunkhwa,
Peshawar..........cccoeviiienn.. FE SRR T TN PRI (Appellant)

Versus

Government of Khyber Pakhtunkhwa and others............... RPN (Respondents)

APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth,

1. That the petitioner/appellant is filling the above mentioned appeal before the

honourable Tribunal today.
2. That though there is delay in filing the instant appeal however if there is any
delay the same is condonable on the following grounds

GRONDS

A. That the action and inaction of the respondents by not providing pensionary
benefits to the appellant is violation of the vested and constitutional rights of the
appellant which is void ab initio.

B. That the appellant is subjected to discrimination which is violation of Art 25 of the
Constitution hence no limitation runs against discriminatory action/inactions.

C. That as per dictum of Apex Court matter pertaining to pension, seniority and
promotions is recurring cause of action hence no limitation runs against it.

D. That as per dictum laid down the apex court in 2021 SCMR 1151 that limitation
does not affect financial matters.

E. That as per reported judgments of the Apex Court cases is to be decided on
merit rather than technicalities.

In view of the above it is therefore requested that the delay if any may

graciously be condoned in the interest of justice.
{f\gﬁx\/

Appellant

Through A %),\
Pyt
Naila Jan /

Advocate High Court
Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA
'SERVICE TRIBUNAL PESHAWAR

SERVICE APPEAL NO. 12022

Muhammad Tariq
Versus

Government of Khyber Pakhtunkhwa & others

ADDRESSES OF PARTIES

PETITIONER

Muhammad Tariq, Public Health Engineering Department, Khyber
Pakhtunkhwa, Peshawar

RESPONDENTS
1. Government of Khyber Pakhtunkhwa through Secretary, Public Health

Engineering Department, Peshawar
2. Secretary, Finance Department, Khyber Pakhtunkhwa Peshawar
3. Executive Engineer Public Health Engineering Division Kohat.

Dated: /11/2022 .
Spte/
Petitioner

Through

Naila jan -
Advocate, High Court
Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

- SERVICE APPEAL NO. 12022

Muhammad Tariq '
Versus

Government of Khyber Pakhtunkhwa & others

AFFIDAVIT

I, Muhammad Tariq, Public Health Engineering Department,
Khyber Pakhtunkhwa, Peshawar, do hereby solemnly affirm and
declare on oath that all contents of the instant amended petition are
true and correct to the best of my knowledge & belief and nothing
has been kept concealed or misstated from this Hon’ble Tribunal.

ooty

DEPONENT

Identified By o

A
i
Naila Jan &\\# \N

Advocate, High Court,
Peshawar.
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g ¥ OFFICE OF THE EXECUTIVE ENGINEER
g PUBLIC HEALTH ENGG: DIVISION KOHAT. L

o %\> WC: )

As recommended by the Sub Diyxsibnal Officer PHE Sub Division Kohat vide his

QFEFICE QRDE

‘letter No. 01/E-18 dated 12/04/2021 aft‘é'r attaining the age of superannuation i.e (60) sixt\?

i i

year age of Mr. Muhammad Tariq S/ lkram Operator Cum Valve Man BPS-03 on water supply

Scheme Nasrat Khel attached to this Division is hereby retired from Service with effect from

Executive Engineer
Public Health Engg: Division
Kohat

12/04/2021 (A.N) without any benefits.

No.Ol- &,  /e-20 Dated ~ Kohat the |9 /0@ /2021
Copy to the:-

. District Account Officer Kohat for information and necessary action.
2. The SDO PHE Sub Division Kohat Lachi at kohat w/r to his letter No .01/E-18 dated 12/04/2021
, f:lr mforr;atlon. | . //,/’\\ '
. The applicant. .
v | mf& ;j"’ o

i\@ﬁfv 7

e
Executlve‘ Engineer
Public Health Engg: Division /
Kohat
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14/5/22, 10:56 AM Complete Case Judgment

“1997 S C MR 1477 ' ”

s . ‘
[Supreme Court of Pakistan] [t

Present: Nasim Hassan Shah, CJ., Fazal Ilahi Khan and Manzoor Hﬁssain Sial, JJ
Mir AHMAD KHAN-—Appellant

versus -

SECRETARY TO GOVERNMENT and othefs--Respondents

Civil Appeal No.574 of 1992, decided on 7th February, 1994.

(On appeal from the judgment of the Federal Service Tribunal, dated 13-11-1991, in Appeal No.270(P) of
1991).

(a) Civil Service Regulations---

-—-- Regln. 371-A---Constitution of Pakistan (1973), Art. 212(3)---Employee of Afghan Refugees i}
Organization---Termination of service---Entitlement to pensionary benefits---Leave to appeal was granted to
consider whether such employee was entitled to any pensionary benefits under Regln. 371-A, Civil Service [ij
Regulations. \

(b) Civil Servants Act (LXXI of 1973)---

----S. 2---Civil Service Regulations, Regln. 371-A---Temporary employees of Afghan Refugees Organization
---Pensionary benefits---Entitlement---Employees of Afghan Refugees Organization were Government  «
servants and, thus, entitled to pensionary benefits---Employee having put in more than 10 years' temporary
service was entitled to pensionary benefifs under Regln. 371-A(i), Civil Service Regulations.

Commissioner, Afghan Refugees, N.-W.F.P. and others v. Fazli Hakim Civil Appeal No. 22(P) of 1988;
Appeal No. 123(R) of 1991 and Roohullah Jan v. Federation of Pakistan Appeal No. 318(P) of 1992 ref.

Nemo for Appellant.

Mumtaz Ali Mirza, Deputy Attorney-General and Mian Shakirullah Jan, Advocate-on-Record (absent) and
Imtiaz Muhannnad Khan, Advocate-on-Record for Respondents.

Date of hearing: 30th November, 1'993
JUDGMENT

MANZOOR HUSSAIN SIAL. J.--Facts of the case are that on 6-12-1980, the appellant was appointed as
Senior- Clerk in Afghan Refugees Organization, lie was promoted on 29-12-1985, as Assistant. On
27-3-1991, vide office order,' services of various officials of different categories were terminated with effect -
from 31-3-1991, but the appellant's name was not included in that -list. Nevertheless on 7-4-1991, another -

office order was issued wherein his name was included in list of the officials whose services were terminated .
with effect from 31-3-1991.

2. The appellant represented against the order of his termination from service, before the departmental
authority and after receiving no reply filed Appeal No.270(P) of 1991, which was dismissed vide impugned
judgment dated 13-11-1991, passed by the Federal Service Tribunal.
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"Another ground which was raised during the course of the hearing of the appeal but not noted in the leave : -
* granting order was that the respondent could not be treated as a Federal Government employee and had to be * -
dealt with under the Provincial Law being for all purposes governed by the Civil Servants Act of the Province '
of N.-W.FP. We find at page 21 of the Service Tribunal's record a determination of the Government of P
Pakistan, States and Frontier Regions Division, dated 21st March, 1982, wherein it was made clear that the - .
posts were civil in nature, were connected with the affairs of the. Federation and were to be paid from the
Federal Budget and the employees were to be 'Federal Government employees, and governed by rules
applicable to the Federal Government employees'."

The Federal Service Tribunal itself in Appeal No. 123(R) of 1991 Mss.. Muhammad Igbal and Mr. Minollah,
held, the employees of the Afghan Refugees Organization as civil servants within the meaning of Civil -+
Servants Act, 1973. '

In this view of the matter, the appellant and other employees of the Afghan Refugees Organization are
Government servants and they are entitled to pensionary benefits of their cases are covered by Regulation .
No.371-A of the Civil Services Regulation which reads:-- ' ‘

"371-A. Notwithstanding anything contained in Articles 355(b), 361, 368 and 371 of these Regulations,
temporary and officiating service, in the case of Government servants who retired on or after the 1st January.
1949, or who joined service thereafter, shall count for pension according to the following rule:-- -

(i) Government servants borne on temporary establishments who have rendered more than 5 years' continuous
temporary service shall count such service for the purpose of pension or gratuity excluding broken periods of .
temporary service, if any, rendered previously, and

(ii) temporary and officiating service followed by confirmation which does not qualify for pension under the -
rules in this section shall also count for pension or gratuity subject to the exclusion of the broken periods of -
temporary or officiating Service, if any." '

Note.--The pension of Government servants who have already retired after the 1st Janua: ¥» 1949, shall be
revised under this Article but the increased pension shall have effect from the 17th August, 1952, or from the [
date as determined under Article 930, whichever is later. . f

"Government orders see Serial Nos.2, 8 and 10, Chapter II and Serial Nos. 1 and 10 of Chapter Ill in Section |
VL." :

Learned counsel for the appellant also referred to parawise comments and summary of the case, filed by the %
Government, in the Appeal No.318(P) of 1992, Roohullah Jan v. Federation of Pakistan, available on pages 7
28/29 of the file wherein it was conceded by the Government that the claim of the appellant in that case for f4
pensionary benefits under Rule 371-A was justified. "

Admittedly the appellant put in more than ten years' temporary service before his services were terminated he
was, therefore, entitled to pensionary benefits under Regulation 371-A(i) of Civil Service Regulations. It [
appears that this provision of the Civil Service Regulation was not cited before the Tribunal otherwise the gt
observation to the contrary could not have been made in the impugned judgment. : ’

Resultantly, the appellant and similarly placed other employees of the Afghan Refugees Organization, being &
Government civil servants, are held entitled to pensionary benefits if 'their cases are covered by Regulation
No. 371-A of Civil Service Regulations. We allow this appeal, set aside the impugned judgment of the Federal i}
Service Tribunal with no order as to costs.

A.A/A-1450/S : Appeal accepted.
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