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ORDER

13" July, 2022

’}\}\\-

a} HSQJ‘\\# \\\ﬁ\ Z,

l. Mr. Akhtar I]yas,- Advocate, learned counsel for trle apperlant
présent. Mr. Muhal-h-mad'Ad’e'el Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
& Sécondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.

S Ny | |
TN \\\ +-= Vide olir detal‘led order of todaycplaced in Servrce Appeal No.

-8 -~ f‘)
\ 82é2_018 titled=-“Abdur Rashid-vs- the Governmem of Khyber :

~ N\
Pakhtunkhwa through Secretary Elementa;}y & Secondary Education
(E&SE), Department Peshawarxand others” (COpy placed in this file),
this appeal is also disposed. of on the same terms Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALI RSHAD KHAN)
CHAIRMAN

MEMBER(E)
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. 25.11.2021 ~ Proper DB is not available, therefore, the case is’

a‘djou rned to X/_7 2for the same%efor;,%.

Reader
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!5.06.2022 . Lealncd counsel for the appcllant present. Mr. Yakmin Khan, ADEO

alongwith l\/]l Kabirullah - Khartak, Additional. Advocate General for the

|<;spond<-.nl.s present.

L.earned counsel for the appellant requested for adjournment on the ground :
that he has'.not made preparation for arguments. Adjourned. To come up for

. .
arguments on 13832022 before the D.B.

N -_——-_-—-—\ . ‘.‘.
(MIAN MUHAMMAD) ' . (SALAH-UD-DIN) .
MEMBER (EXECUTIVE) | MEMBER (JUDICIAL) '
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/ ,‘ . Mr. Kabirullah Khattak, Additional Advocate General aiohgwifh -
/ | Ubaid-Ur-Rehman ADO (Litigation) for reSpondents present. '

05.6”87:2021_@ - ‘Learned counsel for the appellant -present.'

Former made a request for adjournment being - not in.' o
possession of the file 'today.' This being an old case be fixed in IaSt'_- _ ; '
week of Sebtember, 2021 for arguments. Adjourned. To come up for . -
arguments on 23.09.2_021 before D.B.

| (Mr Rehman Wazir)
Member (E)

23.09.‘2021 Counsel for the appellant and Mr. Muhammad o
' Rasheed DDA for the respondents present. |

Learned counsel for the appellant requested for-
adjournment for preparation and assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) Ch&an/

Member(Judicial)



~ Junior ‘to counsel for appellant and Kabir Ullah Khattak

* . learned Adcitional. Advocate General alongwith Ubaid ur Rehman
A'ADEO, for -espondents present.

Lo L Dusz tc}CO‘,’ID-IQ, the case is adjourned to 01.04.2021 for
‘ -7 the same as-Lefore.

-

i READER

© Tenkphii ey i o

01.04:2021  Due to non availability of the concerned D.B, the case is

05.03.2021 Due to pendemic of covid-19, the case is adjourned to

=

adjourned to 20.05.2021 for the same.

-05.08.2021 fcr the same before D.B.
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8 "4 - 2020 Due to COVID19, the case is adjourned to N
__/_2!2020 for the same as before A el ‘

«~ L

: g
06.07.2020 Due to COVIDlQ the case is adjourned to 31.08. 2020 for
the same as before : '
31.08.2020 Due to summer vacation, the case is adjourned to
05.11.2020 for the same as before. ' " ‘P
"
s :|'J
05.11.2020 Junior to counsel for the appellant and Addl: AG

alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. | | SR
Thé Bar is observing general strike, thérefore, the :

ed to 14.01.2021 for hearing before the D.B.

d

hairman

matter is adj

(Mian Muhamma
Member (E)

ol



e Q9.01 2020 Due to general strike of the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B. |
<"

Member Member

©03.03:2020 Counsel for the appellant and Mr. Kabirullahl Khattak,
' Additional AG alongwith Mr. Muhammad Irfan, Assistant for
the respondents present. Learned counsel for the appellant

2at. Adjourned. To come up for.arguments

on 08.04.20¢ » | M/\
1Y

(Mian Mohamad) (M. Amin Khan Kundi)
Member , Member

>
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09.1{).25019 ‘ Due to official tour of Hon’ble Members to Camp rh

Court Swat, instant appeal is adjourned to 20.12.2019 for the

‘same.

Reader

18.12.2019 Learned counsel for the appellant present. Mr.
' Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

¥ 2

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad

\\ \: due to his personal engagements. Adjourn. To come up
W\ for arguments on tomorrow i.e 27.12.2019 before D.B.
;ember I\got;er
27.12.2019 Counsel for the appellant present Mr. Muhammad

Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

@ o A

Mm Member
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| 30.04.2019 Learned counsel for the appellant and Mr. Muhammad '
R Jan learned Deputy‘Dislrict Attorney present. Learned couﬁsel,
| for the appellant seeks adjournment. Adjourn. To come uﬁ for

'~ 7 arguments on 15.05.2019 before D.B.

Member

15052019 - Counsel for the appellant and Addl. AG for the

~ respondents pfesent.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to

-24.07.2019 for arguments before the D.B.

Chair

24.07.2019 .- Learned counsel for the appellant present. Mr. Usman
Ghani learned District Attorney for the respondents present.

Learned counsel for the appellant seeks adjeurnment.

Adjourned. To come up for arguments on 09.10.2019 before

D.B. |
* (Hussain Shah) - (M. Amin Khan Kundi).
Member . Member




1 24.01.2019.

13.02.2019

28.02.2019

- Clerk to counsél ‘for""the appellant present. Shakeel

.. Superintendent representative of the respondent department
present‘. Written reply not submitted. Representative of the '

",1’espondent department seeks time to. furnish written

reply/comments. 'Gi“_anted. To come up for written

e

Member

reply/comments on 13.02.201.9 before S.B

~ Learned counsel for the appellant and Mr Kabir
Ullah Khattak learned Additional Advocate General
‘alongwit‘h Ubaid ur Rehman ADO present.
Representative of the resﬁondent department submitted
written reply/comments. Adjourn. To come up for

rejoinder/arguments on 28.02.2019 before D.B.
Y.~
Member-

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD and Ubaidur Rahman,
ADO for the respondents present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019

' before the DB.

J/ber




~ 10.08.2018

09.10.2018

. 27.11.2018

R &w’ ..x;.,l T , a‘
Jh
Neither appellant nor his counsel present. Mr. Kabirullah
Khattak, Addl: AG for respondents present. Case to come up

" for written reply/comments on 09 .10.2018 before§.B.

Chairinan.

'

Counsel for the appellant Mr. Akhtar Ilyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments on
27.11.2018 before S.B.
%;an

Learned counsel for the appellant and Mr. Kabir Ullah

Khattak learned Additional Advocate General alongwith Mr. Hayat

Khan Assistant Director present. Written reply not submitted.

Representative of the respondents seeks time to file written

reply/comments:  Granted. To come up for written
reply/comments on 18.12.2018 before S.B. .

18.12.2018

A

(v

Member =

Leared counsel for the' dppellant and Mr. Kabirullah

| khattak leéfned ,;A‘ddi“tion'al- 2.,Adv0_;:,at_e-; ,Geneﬁai alongwith

Muhammad Azam KPO present.' Written- reply not received.
Representative of the respondent department seeks time to furnish
written reply/comments. Granted by way of last chance. To come

up for written reply/comments on 24.01.2019 before SB
Member



07.02.2018

Counsel for the appellant present. He submitted preliminary
arguments that similar appeal no. 363/2016 titled Shireen Zada-vs-
_Educatiop Depaftment and appeal no. 489/2(.)'1'7- titled Sher Yazdan-vs-
Education Department have already been admitted ﬁo regular hearing. This

has also been brought on the same grounds

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above menttoned plea The appellant is dlrected to dep051t securlty and
process fee w1th1n 10 days Thereafter notlces be 1ssued to, the respondents

for wrltten reply/comments on 16 04 2018 before S B,

[AETRR AR R

4 | - (AHMAD HASSAN)

T
R T T TR T O MEMBER i

‘. bt T ) T - < : .rl L ‘:.’.?‘

16()4 2018 Clerk of lhc counsd for appcl]cml and /\ddl AG 'l‘or lhe

05.06.2018 . .

Appell=nt Danosited

Secuy

Progess Feg -

N e

it

thp()ndmts plcsent SLcunly and process [ec nol dcpoxllcd /\ppcllanl 1s
dncctcd to deposit sccurity and pIoccss fee wnhm seven(7) days; thereafter
notices be ‘issued to the respondents for-writteq reply/cc’»mments: on

05.06.2018 before S.13.

Member

Learned counsel for the -appellant -present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security and

~ process fee. Requested accepted by way of last chance. Five days given to

deposit security and process fee. Thereafter notices be issued to“the
‘respondents for ~written reply/comments. To come up for written

reply/comments on.2018 before S.B
' \ E p
/

‘Member



Form-A
FORMOF ORDERSHEET
" * Court of
Case No, 106[2018
‘ S.No. | Dateoforder - Order or other proceedings with signature of judge
proceedings : ‘
1 2 : 3
1 23/1/2018 The appeal of Mr. Muhammad Rasool presented today by
I Mr. Akhtar tlyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. | ‘ _ _ \
RESTSTRAK Y
2- This case is entrusted to S. Bench for preliminary hearing

b . | .
IZ llg tobeputupthereonm , '

CHAIRMAN
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

saNo_ (09 nors
Abdul AW ..o, e, e .. Appellant -
Versus

Govt. of KPK through Secretary, (E&SE),

Department, Peshawar and others........................... Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. | Appeal j-Y
2. | Copy of consolidated Judgment A C
- |dated31.07.2015 ' 5-pb
3. | Copy of pygwrei%ay) order B _
125.07.2017_ LT
4. | Copy of W.P.No.1951 and order - C 2\~ 24
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 Yo -Y
6. | Copy of departmental appeal / E ’
representation Lf B_
7. | Wakalatnama Yye
Dated: L}/[{ 2525 ﬂ%’
Appeilant
Through
Akhtar Ilyas :
Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar

Cell: 0345-9147612



Abdul Asim SST (G) Datea ,?/3,,_
GHSS Nawagai, District Buner .........c...oovviiiinnnnnn.n. Appem\‘

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

kh)’bnr

S "khtu
Crvice o Hmﬁf;g 2

SANo._ |69  nois Dlary no._[D

VERSUS

Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 [FOR

- TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1)

Filedto-day
s (T3
5T E

2)

3)

That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible
and they were restrained from making applications.

That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)

Aol



4)

5)

6)

7)

8)

9)

2

That the regularization of the adlioc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 25.07.2017
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the



10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect. ‘

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A,

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.



D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave' of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority' list of
SSTs -(BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be granted.

Aplelant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.
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Writ Petition No.2905 of 2009. \ '\*“; J f".‘{-t’”

ATTA ULLAH AND OTHERS............. PET!T/ONE@S\*’ S w;gtz‘i»?-' o

VERSUS. | \ B

(JUDICIAL DEPARTMENT) s /{
., O 3 "“

M‘-.‘- s

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

- Date of hearing /\; ( O 0- (')’13

Appe“antJPetltlonerJWm G/ﬁuﬁﬂm f\mfm /\ /\a ﬂﬁ(l’jv(““ﬂ@

ReSpondent):W/)\ anhrd’»\\f /7<)[,1' N 'L}?[l /jlh V\.CJ{»L(@ L(
| (,\JLLQD(ZY »q"f'\ywl\a\,j tl’\ltv\ AAC!

WAQAR AHMAD SETH.J:- Throigh. ';j;;_;-'s_ single.

judgment we propose to dispose of the instaht_ Writ '.'Peﬁf{on.: h

No.2905 OF 2009 as well as the connected Wit Pfé.r‘ifz_'ont k

| Nos.2941, 2967,2968,3016 3025.3053,3789',‘;325-1.;3292 Cof s

&

2009,496,556,664, 1256, hJG’ 1685,1696,2176, 2)30 ”"01 2696 - |

2728 of 2010 & 206, 3._}3_5,435 & 877 of 201 1':'.."3"8 rc'__om‘mo.ﬁ

/ question of law and fact is inviived in all mese.:bgr}ﬁo@s)_,; :

-
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2-

approached this Court under Article 199 of the Constitution oF F

Islamic Republic of Pakistan, 973 with the following relief-

4)/'

ATTESTED

The - petitioners in all the writ pétk?ioﬁs.-" ‘have

“It is, therefore, prayed that on acceptance ..
of the Amended Writ Petition the abd‘v’c’:_f'f SRR

noted Act No.XVI 2009 namely ‘The North. -

West Province Er‘npioyees (Regularization

of Services) Act, 2009 dated 24" October,

2009 being illegal unlawful, without' - - -
authority and' jurisdiction, based on =

‘ma]aﬁde intentions and belng Co T \

unconstitutional as well as ultra vires to P

the basic rights as mentioned in-'fthé‘__-.:;“_'_._ A

constitution be  set-aside and the.

respondents be directed to fill up the abov‘o"_-'

‘noted posts after going through the Iegal
and lawful and the normal procedure as L

. prescribed under the prevailing laws .

instead of using the short cuts for obligj:rjvg'-:ll .

‘their own person.

It is further prayed that the

notification No.A-14/SET(M) dated

11.12.2009 and Notification No.A-17/SET(5). ..+ .

Contract-Apptt:2009 dated 11.12.2008, as..

we/l as- - ' - Notifféa‘t)'d._'n" e

No.SO(G)ES/1/85/2609/SS(Contract)  dated:




e

31.05.2010 issued as a result of abové -
noted impugned Act whereby all the privafe.;:_jj : L
respondents have been regularized may eI
also be set-aside in the light of the ab‘oVei
sabmiésions, being illegal, unlawful, m-
constitutional and agéinst the fundamenta_!_‘" X S
. rights of the petf‘tioners. |
Any other relief deemed fit and ;
* proper in the circumstances and has nOt‘:
been particular asked~ for in the noted Wrrt ’
Petition may also be very gracious[};. -

granted to the petitioners”.

3 It is averred in the petition that the ,oe'e‘ition'ers‘ é‘r.é_A '

soreing in tho Education Doparfiment of KPK working postod -

as PST,CT.DMPET.AT,IT, Qui and SET “iu “diffeiént

Schools; that respondents No.9 to 1359 were 'abpo}'nt:ec;f on' n

- adhoc/contract basis on different times and '[é'rer'c';jﬁg_fh‘eif{g B

service were regularised through the North Wesfﬁ:l:_r‘ont‘iér*

Province Emiployces (Reyularization of Services) A-CL'I"-ZOOQ;‘. e

that almost all the peltiongars have  got the. .réqu.;{r‘ec!","

| qualifications and also gor at their credit the iengt‘h of se:n'ji-Ce;' o

/4{ that as per notification wo.SO(S)6-2/97 dated- 03/06/1998 ~ +

| ATTESTED .

ERAMIJER
‘:‘; n"f;?”j_'ﬂ ar. H) ]".\ C

o




the qua!iﬁcation for appointment/promotion of ,- the," SEAT:
Teachers BPS-16 was prescribed that 75% SE‘-fs-'s.h'_'a//'be.,
selected through Departmental Selection Comm_itféf—,j on f._'[hé. A.

basis of batchwise/yearwise open merit from amongst the .

candidales having the prescribed qualification and remaining.”. T

25% by initial recruitment  through Public "ée‘r-vfce_.

Commission whereas through the same not/ﬁéaitioﬁg‘t_h;e_:

~qualification for the app.ointment/,oromoﬁoh of tbe:; ,S:i'l.bjécf,_ e

Specialist Teachers BPS-17 was préscribed thar‘-Sé%'fshaﬂ' e

be selected by promotion on the basis of séﬁidri(y -cgm':‘"

fitness amongst the SETs possessing the fcfua{'r'ffca_?jbré'.:',‘

prescribed for initial recruitment having five years service and- . = -

remaining 50 by initial recruitment through the PL;in_c Service

Commission and the above procedure was adopted by the- L
Education Department till 22/09/2002 and the apb‘(‘j_/‘n-t'fﬁeb:t-é‘ o

on the above noted posts were made in the lfght.o'f',;‘h'ézabb’ve;u R

notification. It was further averred that the'“":VO'f_&/i}?anice.

No.XXVII of 2002 notified on 09/08/2002 was prdrﬁufg.atetj{ ;

- under the shadow of w__hich some 1687 posts of du’fvon

cadres were advertised by he Public Service Corhnfig';siO/i-' co

.@.,TTESTED




g

That before the promulgation of Act No.XVI of 2009, it wss -~

S

practice of the Education Department thaf';'hétaad of

promoting the eligibie and competent persons amb'/}gsr'.‘the,‘”'_ '

teachers community, méy have been advertising the above

noted posts of SET (BPS-16) and Subject Spetialist (8PS- "

17) on the basis of open mer'it/aéli7oc/¢ontfact Whe/emu‘was A

clearly mentioned that the said posts will be tempor ary-and’ -

will continue only for a tenure of six months. or Gl the -

8.

appointment by the  Public Serviced Coiﬁnﬁés)‘oh-qu

Departmental Selection Commiltee That aﬂe-}'f",rf)é}s‘-smtjz !/7'0".'."" N

"KPK Act No XVI of 2009 by the Provincial . Assemb/y the

fresh appointees of six months and one year on fhe adhoc

and contract basis including respondents n,o.Q,to_ 735_1 fwi"t'h; a. .

clear affidavit for not adopting any legal course ;(o‘ﬁfzéké,'tb_eir' o

services regularized, haye been made pe_i‘r_nar)én,{ and. .

regular employees whergas the emp/oyees_:.a‘hoz’_'-,Aféac'h;i.hg_' e

staff of the Education Department having at the/rcred:ta
service of minimum 15 h_g maximum 30 yea'fé_.f h"é‘vé-' bgzén
/gnored That as per con ract Policy issued on 26/10/2()02

the Educat/on Depan‘me/f was not au(hor/sed/enmied ro

- TESTED
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u
.

A

B,

make appointments in BPS-16 and above on ,fHe'“-COI’!f.A"éin L

basis as the only appointing authority under‘:t:hellfblles_was;;

Fublic Service Commission. That after the pdb/{jcarbn- méde‘

by the Public Service Commission thousands of teachers

eligible for the above said posts have already applied but ’
they are still waiting for their calls and that through‘thé' a’bové -'

Act thousands of the adhoc teachers have be%’eh:'r:égulaffzed: R

which . has been adversely effected the nghts of ithe

petitioners, thus having no efficacious and ade_quété‘-'jrfefr_r}edyg RESET

available to the petitioners, the have knocked the door of this . -

Court through the aforesaid constitutional petitiénisfl' S

4- The concerned official respondents have .furnished ... .. ..
parawise comments Whéfgin they raised cen‘éih -/égaf dnd 3

factual objections mc/udmg the question of mamtamab///q ofc -

the writ petitions. It was furThcr stated that Ru/e 3(2) of z‘he

N.W.F,P. Civil  Servants (Appointment, F_’_romo([on_ &0

Transier)Rules 1989, autlorised a department to /ny dqwn
meinod of appointment, yualification and other condiitigns
applicable to post in cc_f'nsu,jfation with Esz‘éb/(‘shmen{' & A -

Administration Departmer:t and the F!.!‘la/?C_e‘A»Dé"(:)afff.n(,fnf: .

AV e . =D




That  to improve/uplist the standard of educaﬁé(ﬁz’,aftﬁé

Government replaced/amended the old procedure i.e.. 700% o

Incluaing SETs through Public Service Comm/'ssionr.KP‘K for -

recruitment of SETs B-16 vide Notification No.Sl('f)(PE)'d--"- P |

S/SS-RC/Val (Il date:' 18/01/2011 wherein 50% SSTs (SET) -« .

7.

shall be selecled by promotion on the basis of seniqﬁryb,(,:*u-rb‘.; -
fithess iiv (e following manner:-

A “(i)  Forty percent from CT (Gen),
CT(Agr), CT(indust: Art) with at least 5
years service as such and having the
qualification mentioned in co“/umn 3.

(i) Four percent from amongst the DM |
with at least 5 years service as such and
having qualificaﬁon in column 3.

(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification me/%tioned in column 3.
(iv)  One percent amongst Instructional

1 Meterial Specialists with at least 5 years

ATTESTED




~ abandoned  the  previous  recruitment ,p'ol_fqyfj,' of |

service and having qualification mentioned- R

in column 3."

It is further stated in the comments that dbﬁe‘;-tﬂo the

degradation/fall of quality education the GbVéfn_rn__en’t_"

jzromotior, appointment/recruitment and in order toIn7PrOVe o
the standard of teaching cadre in Elementary &SCCOnda,y

Education Department of KPK, vide Notiﬁ@_&bfi_-.d,é.(;ed}‘ .
09/04/2004 wl.7ere:'n at serial No. 1.5 in Co/Um” 5 ”70
appoinfr,nenvt of SS prescribed as by the initia/;: féqruit};;';'eh-:f: |
and that the (North West Fro'ntief Provmclaf)Khybef o
Pakhtunkhwa Employees(Regularization  of SelVlCCs)Ac[ s
2009 (ACT No.XVI of 2009 dated 24" October, zoog,s,ega , EES

ldwful and in accordance with the Constitution of “Pa"kri's{é/_jr

which was issued by the competent authority andjt_)'rf'sdiction,j

therefore, all the writ petitions are liable to be dism‘i_ss‘éfcl.‘_-if B
5- We have heard the learned counsel for théfpa_n‘ié.s*énd"- coe

have gone . through the record as well as the law on the. -

subject.

ATTESTED




6- The grievance of the petitioners is two fold: in-respect”

of Khyber Pakhtunkhwa, Employees (Regularization of. -

Services) A‘“f 2009 firstly, they are alleging that feQU’af Posf S
in different cadres were advertised through Pub//cSerwce

- Commission in which petitioners were compe;,-,?;'- Wll‘hh/gh x
profile carrier b-ur due to promulgation of Act lbldfh(’y(*o(;/d

not -made through it as no further proceedidg"s‘f"\}v:é'r‘é;‘_‘f

are “agitating the legitimale expectancy /‘ega/'dfng- their -
promotion, which has been blocked duce to tre i -bDlock

induction / regularization in a huge number: courtesy Act, No. -

XVi of 2009.

7-  As for as, the first contention of adven‘f‘seméﬁi‘:a’h‘d’ in -

- Dlonk regularization of employees s concemjedf_'[d “this

respecl it is an admitted fact that the Govemmarj_t»./i?_‘s'::'t:h'e"-?': Lo L

nght and prerogative to withdraw some pos.ts',"“a'/;rv,eadyf
adven‘fse/d, at any sz‘ége from Public Service Cd_'m‘rﬁis;s‘ion‘

and secondly no oﬁe knows that who could be'isgle,qﬁé'dfih--}

reserved. In the instant case KPK, ".:,émp'/o}'/fé,ésj :

open .merit case, however, the right of competition, is .-



(R gularization of Services) Act, 2009, was p"/'o};_‘au'/g,‘-j'te,_f,'{,' S

which in-fact was not the first in the line rather N. WFLPZ‘(n.oW-;‘ :

Khyber Pakhtunkhwa) Civil Servants (Regu/a(iz,é.tiqh,,V‘Q}“‘-.”‘:.'

Services)' Act, 1988, NWEP (now Khyber Pakhtunihwa)

(Reg..iation of Services) Act, 1989 & NWFP (rgoW__;K‘ﬁj/bér; S

Pakhtunkhwa) Adhoc Civil Servents (Regularization "of ..

‘Services) Act’ 1987 were alsc promulgated and were never o

challenged by anyone.

. 8- In order to comment upon the Act, ibid, it is /mporfanf

_ to go through the relevant provision which reads asunder- R

$.2 Definitions, (1)~

a)----

aa) “contract appointment” - . |
‘-m‘eans appoinfménp of a .du/y‘jj_.._;_:
qualified person made otherwise ‘,
than in accordance with the . .
- prescribed method of recruitment. ...
b)  “employee”  means an

adhoc or a contract employee-'-ll"v-ff,','._-',-"f_; L

*-- . appointed by Government on- Uil

adhoc or contract basis or second * : L
- Shirt/night  shift but does notj‘,:"‘.'_":f:- :
) " include the employees for project i .

e post ur ,apPO'zni?d on work charge.'j':-'_-” .




—

(ZL

basis or who are paid out of
contingencies;

-------- whereas,

S. 3 reads:-

Reqularization of services of: -

certain employees,---- AII'

employees including ~
recommendee of the High Court h
appointed on contract or adhoc

basis and holding that post on 315“-,:“'
.December, 2008 or  till the.f',f | ,
commencement of this Act shal/
be deemed to have been valigyy ="
appointed on reqgular basis having"

the . same qualification andﬂ?_"

experience for a reqular post;

9- The plain reading of above sections of the: Adt,} :’bic{;f
would show that the Provincial Government, has regu!auzod

the "duly qualified persons” who were appointed on contract.

basis under the Contract Folicy, and the said Conf(ac‘z"_PQ/i.cy: o

was never eve}‘ challenged by any one and the sénie S
remained in practice till the commencement of the said Act.” -

Fetitioners in their writ petitions have not quoted any }.si/.;zg/_é T

» -

incident / precedent showing that the regularized emp/oyees '

under the said Act, were not qualified for the post. abg‘zﬁ':in‘sr .‘ o

ATTESTED
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~

/m‘erostmgly {hfs Act s not applicable to the educa_ric'_)Q

wh. oA z‘hey are regularized, nor had placed on recoro’ any"

documenfs showing that at the time of their appomz‘men{ on

contract they had-made any objecz‘/on Even- orherwrse {he' |

supenoz wourts have time and aga/n remsfated emp/oyees o

whosw  appointments  were declared //'regular :by:"‘f'_t'hé} .

Government Authorites, - because aurhor/z‘/es bemg(—-_

responsible for making Irregular  appointments on vpuré/y'

temporary and contract basis, could not subsequéht/y ,:urnedl_ '

round - and terminate services because of n'd',/ac‘k:jo‘f '.

qualification but on manner of selection and the be"né"ﬁf q)” ?h'e;

~ lapses committed on part of authorities could not be. g/venro S

the employecs. In the instant case. as well, at the time of- .

appointment no one objected to, rather the ddtbo‘n}ie'siii

commftz‘ed lapses, while appotrmng the private respondents -

and others hence at this beiated stage in view of'f?’u?n‘be'r“'cjf"“59' )

judgments Act No. XVI of 2009 was ,oromu/gatec

department only, rather all the employees of the: Pr‘cﬁv{hc"/a?i
Govemment,‘ recruited on co_n{ra._ct basis till 31 D’e'cem‘beg_,"

2008 or till the commenceme‘rzr of this Act havp bnon

= &\ Ml

hlz’/

£ER 7']1%

Al A

;ﬁm



regularized and thosc employees of (o other. 'debé'r‘uhénffé‘
who have been regularized are not party lo this writ peiffi{mf
iU- Al the employees have bHeen regularize,d'?-@m_déru{hé .

Act, ibid are duly qualified, eligible and comhéf’eﬁt‘"‘for‘tﬁe“

post against which they were appointed on contract basis’

and this praclice rmnnihod inr eperation for yo:u‘f{ M.'ijri‘r-i{‘yA of
those employees getting the benefit of Act, /'bid may f.hé-v,el S L

become overage, by now for the purpose of: recruitmert

against the fresh post.

11-  The law has defined such type of 'lééi,s/a'tic)r?: .asi o

“beneficial_ anAd remedial"; A beneficial lcgfs/auon/s a v .
statue which’purpon‘s to confer a.benefit on md;wdua/sOr ‘3
class of persons. The nature of such benef;t/stobe 1,.',l
eaended relief to said persons of onerous ob/fg;-é;z“i‘o“/.zs“ubd_é‘r-‘_ - o

contracts. A law enacted for the purpose of correc{mga |

defect in a prior law, or in order to provide a remedy where.

Juris Secundum, a remedial statute is designed to correct.an .- .-

- non prei/ious/y existed. Aé_bofdfng to the definfa‘iénjgf*Cgr@Qs:'f:.{"”.'

existence law, redress an gxisience grievance, or ,introdU(f}e'dA :

seqularization conductive to the public goods. The challenged .

ATTESTED




Act, 2009, seems to be a curative statue as for yea..r;s.l‘(hé-:ﬂij
then Provincial Governments, appointed emplbyeés i(jfj‘ -
contract basis but admittedly all those contract appé’imrﬁ»éﬁf‘s';

were made after proper advertisement and on- the -

recommendations of Departmental Selection Corﬁfﬁitfeé'é:~ S T

12- in order to. appreciate the arguments, -re.g’é:fdfh‘g":l"

Leneficial legislation it is important to unde_rstand‘-'thé ‘sc»:'obet'

and meaning of beneficial, remedial and -curative.'j}é‘giéléﬁén.' e

Previously these words have been explained by NSBmdra "

1 interpretation of statute, tenth edition in the ff@/)_oWinQ et
manners:-

“A statue which purports to confér‘"é"" R
benefit on individuals or a class of .
persons, by reliving them of o
onerous obligations L_mder contra;:;fs_“'-

entered into by them or which teﬁgf'f '

to protect  persons againisf_ff e

oppressive act from individuals wn‘h
whom  they. stand in cert..';_z/"r].i._ L
relations, is called a benefic’:{alf -
legislations....in interpreting such'::é'ii' "' e

_ statue, the principle ostablishod. is. - :

that there is ;‘:?O -room for taking';,-‘a'_ o

narrow view lgui that the courtjs.

entitied to be .Qen(:;’rOLJs towards the oo

/ persons on w},hom the benefit h'-ais",."

- ‘P,T?QSTEE -




Remedial or curative statues on the other hand have .

been conferred. It is the duty of the
court to interpret a provisibb,
especially a beneficial provision,
Liberally so as to give it a wider
mcaning rather than a restr:ctlve

meaning which would negate the

very object of the rule. It is a well - |

settled canon of construction_ thaf.!fn‘

constructing the .provision x'_of,-

beneficent enactments, the cou‘rtij_ B

should adopt that construcn‘-br'?, .

‘which advances, fulfils, and furthers’
" the object of the Act, rather than the

one which would defeat the same

and  render the protection’.

illusory..... Beneficial provisions call ~-." -

for liberal and broad mterpretatlon'f.

so that the real purpose under/ymg"'

such enactments, is achieved and j
full effect is given to the principles

underlying such legislation.”

becti explained as:-

"A remedial statyte s one which .

remedies defect in zjhe pre existing law, ~
statutory or otherwise. Their purpose is.

to keep pace with tﬁé views of society.

They serve to keep our system of

Jjurisprudence up to date and

ATTES Y.
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“harmony with new. ideas or conceptions” o
of what - constitute just and proper:;

human  conduct. Their legrt:mate
purpose is to advance human rights and:‘ ‘
telationships. Unless they do this, they R
are not entitied to be known as remedlal
IeJlsIatlon nor to be liberally construed -
Mamfestly a construct:on that promotes
improvements in the admmzstratlon of—- '
jUSflC@ and the eradication of defect in e
the system of jurisprudence should be-.-:;"‘f"
favourod over one that perpetuates a. e

' wrong” ' "

Justice Antonin_Scalia_of the U.S. Supremie i e nid

Court in his book on Interpretation of Statut.é;f;;”-
states that: |
| “Remedial - statutes aretj-:‘” “
those which are made to supply::“‘- |
such defects, and abridge suchi
superfluities, in the common law, __ -
as arise from either the generf:.u'f__‘'_-9?~ B
imperfection of all human law, '-"  o
from change of time apd:- o
circumstances, from the mistakes . : 
ahd unadvised determinations of. o
unlearned (or even leamed)“::" o
Jjudges, or from any other cause

~ whatsocver.” -

13- The legal propositior; thet e/'nerge.s is thg(:'g'eﬁgréﬂy.g.'-"‘
‘beneficial legislation is to ke given liberal inf'erpflféi‘?ﬁdh,i:t'{}é' -

/‘
-~
A

benelicial legislation must carry curative or remedia/'.-cdnté.-'_)f‘A‘-

ATTES T
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Such legislation must therefore, either clarify an a'rﬁbigﬁi_t;:/,-or:,

‘an omission in the existence and must therefore, the

~explanatory or clarificalory in nature. Since the . petitioners

does not have the vested /.‘r'g'hts o be appointed- {c-‘r*any -

particular post, even advertised one and private respondents -

who have being regularized are having the, requisite. :

qualification for the post against which the were appointed,” .

vide challenged Act, 2009, which is not effectingﬂve v.est.edﬂ -

right of anyone, hence, the same is deemed to’ be a

boneiciai, remed . and . curative J’egislatibhj.{.ovﬁ_ 'jt,h'e".'_'
Parliament.
14-  This court in its earlier judgment dated 26" Ndi/é_'m-bvé‘r"‘. |

2009 in WP No. 2905 of 2008, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act, 2000, vires -

were challénged has held that this court haSgo{ no
jurisdiction to entertain the writ petition in view -o.f An‘rcleZ1 2 -
of the Constitutibn of Islamic Republic of Pakis;tén",-' 1973 as o
an Act, Rule or-Notiﬁcaﬁon effecting the t_erm_s andcoﬂdmOnS 3 :
of service, would not be an exception to that,'. rfseen '.‘in. t%ié i s
/Lg_{)t of the spirit of the rafié' rendered mthecase of

A NPT




LLA.Sherwani & others Versus Government of- Pa'kiéta'n,

repoarted in 1991 SCMR 1041. Even otherwise, un;d'_eff?ufe 3 |

(2) o the Kiyber Pakhtunkhwa  (Civil Servants) -

(appointment), promotion and transfer) Rules 1989,’;8‘&%/715?/‘29 o

a department to lay down method of appdr_’n"fméﬁ‘t','_'ﬁ""'

qualification and other conditions applicable to the post in

consultation with Establishment & Administrative Departmen( - =+

and the Finance Department. In the instant case’ t‘hef.d’d'/'}'/.:'; o

?

elected Provincial Assembly has péssed_the Bill/Act, ‘which R |

was presented through proper channel e La:w f ?nd
Establishment Depa/fment, which cannot be Qua'sh‘édj::‘c'?'r"""“

declared illegal at this stage.

@ Now coming to the second aspect of the Caso U)at .

petitioners legitimate expectancy in the shape of p/ﬁ@mqrgdn-

has s.irered due to fh.e pr'om.tu'gm‘ioﬁ of Act, /bfd/nth/s )
respect, it is a long standing principle that pro;rnotio;v:;:-'s '/,710‘_{_,;91_; -
vf—as(_ed /'f'ghi‘ but it is also an eé[ab/ishec/ principle thatwhen
éver any law, rules or instructions regarding‘prom:_(_)'(-ic‘m; are _f_:

vio:'az?éd then it become vésted right. No doubt ,oetifif_;n.érls' in o

the first instance cannot claim promotion as a vested right

STTESTE D
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but those who fall within the promolion zone

right to be considered for promaotion. .

16- Since the Act X\/}' of 2009 has béén:'j-dec'/é)'éd al L

beneficial -and remedial Act, for the purpo‘sé ',df— all- rhéseﬂi.--j’:
ém,o/oyees who were appointed on contract'é'nrc'/'m'ay 'h'ave '

hecome overage and the promulgation of"the"-A.cf, -Was

necessary to given them the proz‘e'ction fhere[o_fe,f”thé'_o(‘hé'r. :
side of the picture could not be brushed a side simply, Itis

the vested right of in service employees to béﬂéo‘n,s'ic;lé/féd for- .o

promotion at their own turn. Where a valid and .'pfbpe'r rules
for promotion have been framed which are not given eff'ecit,:_'

such omission on the part of Government agency amounts

to failure to perform a duty by law and in sz'/ch;. éaﬁe_S,,;HiQh |

Court always has the jurisdiction to interfere. A"-lnf-s',cer'vit':,e' "

. employees / civil servants could not claim Q(bfﬁ?ﬁé?}’, '(Q:‘.“é_?‘:l‘._ﬁ P

higher position as a malter of legal right, at thei'sarh.e“r/fme, Jt-

had to be kept in mind that all pubiic powersf}vife‘fr_’e in .(/7e.."'- -

nature of a sacred trust anc ifs functionary are. required fo. -

exercise same in a fair, reasonable and transparent manner.

strictly in accordance with law. Any transgres,sionA_frdrﬁ .s'uc“h' ‘

do -have the: = -



' principles was liable to pe restrained by the sup'eﬁdr Courts in

their jurisdiction under Article 1 99 of the Constf'tdz‘fqh. .:Ofné

could ‘not overlook that even in the absence of strict. lega/.; B

righf there was always legitimate expectancy on fhe part of a

senior, competent and honest carrier civif servant to be - - |

promoted to a higher position or to- be ccjﬁ‘:s_[&éce:d:.for_f |
promotion and which could only be denied for goodproper -

and valid reasons.

' ,@ Indeod  the petitioners can not claim - their ‘ihit'/'é/:" .

‘appointments on a higher post but they have e‘\‘/'ér_y.jrfght'.lt_‘q. i

be considered for promotion in accordance. wWith.... t_!je‘--l-'-~

promotion rules, in field. It is the object of the eétéb‘/ij‘s/ﬁuﬁé}jff." .

of the courts and the continue existence of courfs-bf:/'aw /s to

dispense and foster justice and to right the »'v'/"-'(j)“_ng,(jr;o'.; o
- Purpose can never he complotely achiovod un/és_gél_;‘:‘i‘acf i

justice cdono was unclone andl unless the (;OL//tsf_.s"(ejpped"i/)

and refused (o perpeluate what was patently unijg‘s"f,‘.._z unfa/r
and unlawful. Moreover, it is the duly of public -au‘i‘h'onft/fzé‘s,a_s L
appointment is a trust in the hands ot public auz‘hori_t{és ar')'d.‘f?; ‘

is their legal and moral duty to.g;J/'scharge their fd;(jcff[o:{?;s'i_é(s' -




trustee with complete transparency as poer requircmaent of

law, so that no person who is cligible and entitle to hold such

post is excluded from the purposo of soloction and is nol .~

-

depived of fiis ary .yht

A opinion that Act, XVI of 2009 is although beneﬁc{élféna

- remedial Iegislétior‘: hut its enactment has effecre,d”.(h.e: ;in N l‘
service employees who weie in the 'pron1ot.i_'<.>p_.if--‘;zoh.le, .
therefore, we are corjvin'c'ed that to the extent ofmSerw(;e -

employees /' petitioners, who fall within the promq'tionf_zgne' "

“have suffered, and in order to rectify the inadven‘e'ﬁ_b 'hjiét_"éke_'.

of the respondents/Department, it is recommendéd'. t_f_»ia‘t_‘ the .
promotion rules in field be implemented ahd’; 'rh‘osc;a“ :
employees in a particular cadre to which certain quota _fo_r."

promotion is reserved for in service employees, the same bé_ '

@‘N/ @ensidering the abovesez‘tledprinciples»weﬂaf‘e of the -

filledl in on promotion basis. In order to remove tlh':e;_:amp_fguh‘y e :

— e

P

—_—

cadre as per existence rules, appointment is to'-be‘_mad__é on

50/50 % basis ie 50 % initial recruitment and/50. % -

. proiotion  quota then all lhe employees ‘h'a'-‘\)e ;been'

ATTESTED
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*S- In view of the above, this wiit petition is dispesed of in
the following terms:-
(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Ser\‘(ir.:es) .
Act, 2009 is held as bencficial ;:'n‘d
remedial legisiation, to which no -
interference is advisable hence, upheld.
| c
(ii) Off/'“l[re:fsp,# dents areﬂdlr;ghcted \
Lo WO PR OU S B E S RIS oot ie
promgtionzg. .&q‘uosaykm“pcrmabovc
JTEntion careXan: Ta“l-“‘,‘iw-r th-l.MWQ'@idrasz:fa-'n'd
!co'ﬁf'szdess.t' Temin .sa?x;léea\err7plq,yecs ,Ltrll"
S R iheBEEKIGy TS “washed out il “then T\
s SRS, therewouid be comp!oto ban.on - frésh [/? //Z'/
ST 7 7 s A
. S T e - . 10(,1'111{’:)10! """// [’5".v<‘.'f.\__,_-,r / /i,l - “C" (_
) Order accordingly. / . 8 / / /, -
//.'_/" """ '7()/’ ,') ‘ZC/ / // / .
g . ..b . S
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26" January 2015 . JUDGE :
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romotion of SST
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e MGUL GHSS AGARAJ GHSS'AG*RM . AV.pP -
| sG FAZLI wasEED . GHS SURA oS s _A.l.!% "
S ~Louw 2404 | 1 GHS NAWAKALAY BHS MwAALY laye
RS MUHAMMAD IKRAM GHSS TOTALAJ i &SS ToTamr -AYP
LSL@EEOMBAR ; GCMHS DAGGAR mdiivealll U

9C | ANWAR HUSSAN GHS MARADY Brs Waraou AYP o
190 | s serm GHSS TORWARSAK GHSS TORWARSAK AYP -
T | oo an GHSS GAGRA | GHSS GAGRA Y.P

12| s wuan G5 MRZAKAY S uRzmaY ;
e | FAZLLLL AH GHS BAMPOKHA dEMMRGAY | ays

| | muasmann Rasoo GHSS NAWAGAI GHSS Mawaga AP ]
'C | G R "f GHSS AGARA] GHSS Acara AP ]
| 1C | S zamy ,. GHSS TOTALAY- GHSS TaTAA AP
L‘”C SULTAN RASHID i GHSS GADEZAI GHSS GADEZA AYP
lWC SAD AFSAR KHAN GHSS TOTALAI GHSS ToTAL AYP

'C | 24 UR RAMRLAN GHS BATA S5 Gavezu

¢ 1msn.nc»us.u GHS BUDAL &S Buod

2c | SARTAJ KHAN GHSS AUNAWR GHS XILYAR!

2C | weraz kan GHS AMNAWAR GHS CHAMAR ANP ]
5C | SR 72008 GHS NANSER Gusxoray AYP

i‘f-_J AMIR JAWAL KHAN GHS BAMPOKHA %w ANXYP

T | ANWAR UL HAQ GHS NAWAGA! GHS Nawaga) AXP

BC | WAZR MUHAMMAD GHS BAMPOKHA Gus SHANA AYP .
| sHaus oamar GHSSBAGRA HSS Bcas AYP —
OC | Rariam o B | s warwan ihakalisie | ayvp

C. | NAZIR MOHAMMAD GHS CHANAR s AYP

2C | gk RA ' GHS BATAY GHSS DOKADA A

wc ’:_Y,xsmm 1| GHS DEWANA BABA GHS DEWANA BABA AYP -

Y| Eaza ma : GHSS AMNAWAR ssan lave

| NISR AHMAD GHSS AGARA S Ao
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Rehmatullah, SST, GHSS Gagra, DI istrict Bu
Shahbaroz Khan 53T (SC), GHS Shal Bandl
Inamullah SST (sC) GHS Diwana Baba
Balht Rasool Knan (5C) GHS Diwana Baba

1

2

3

4

5. Abdur Ragib 5ST (G) GHS Bajkata

6. Sher Akbar sST (G) GMS Banda

7.  Shairbar sST (G) GM3 Kuz Shamnal.

g. Bub Zar SST (G) GHS Cheena

9 Habib-ur-Rehs nan SST (G) GHS Bagra
10. Shaukat SST (SC) GHSS Amnawat

11. Subhani Gul $ST (G) CNMS Alami Banda.
{5, CulSaid SST () GHS Karapa

13, Siad AminSST (G) GCMHS Daggar

14, Sardar Shah (©) GCMHS Daggar
|5, Israr Ullah 58T (5C) GHS Chanar
16. Mahir 7ada (85T) GHS ghal Bandai.

. .

17. Shir Yazdan sST (G) District Buner
.18. Bahari Alam §T (SC) GHS Shal Bandal

19. Miskeen 553G (G) GMS Sharda hy, District Buner
............ .’Jetltlonew S -
Versus
1. Government of T{hy‘_ou' Pakhtunkhwa ' through S

Secretary, E&SE Departmer at, Peshawar.
Cirector E&SE, KPK, Peshawar: '

L District Education Officer (M), Bunet at Daggar

........... Respondeﬂts .

 sTTESTED
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/
WRIT PETITION UNDER 'ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,

1973.

Sheweth;

1)

2)

3)

4)

That numerous vacancies of SST in BPS-16 were ava11ab1e o

in the respondent department since long and no steps -

Wefe taken for appomtments against t"lose posts

However, in the yeal 2009 an advertlsement Was_:" } -

published in the print media, '1nv1t1ng apphcatlo_ns__for‘; .-
ppomtment against those vacancies, but a rli_d.:er.,-'vvasii R
given therein that in- serV1ce employees Would'nei 1:e

eligible and they were restrained frorn‘-‘f.r'neki_ng.f-‘ .

applications.

That the petitioners do belong to the Category of 'm;;;

service employees, who were not permltted to applyf_f‘: .

against the stated SST vacancies.

That those who wers appointed on adhoc/ contfac{" bas1s B ,' -"

against the abovesald vacancies were later

regularized on the strength of KPK Employees

(Regularization of Serwces) Act, 2008 (Act No XVI of - :

2009)

ATTESTED

That the regularization of the adhoc/ Acontract

employees, re_ferred to in the preceding para prompted'; 3
the left out contendents, may be the | m SeTViCe o
emploxjees who desired to take part in the compet1t1on.: |

or those who did fall in the promotlon zone, to file it

XAMINE R

Pust\awar High
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Ky By TN
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 direction was made in that respect in the concludmg

petitions, which wexe ultimately decided vide " @ REEE

consolidated judgment dated 26.01.2015 (Annex “A"')‘ -

" That while handing down the judgment, ipid, ":tk.{i’sl - SR

Hon'ble Court was pleased to consider the promononA_iv'_j.'-'f-'

quota under paragraph 18 of the judgment, a3 also a S

para to the following effect:-

«Official respondents are directed to @r@ﬂéo'u'tf.

the backlog of the promotion quota as per _'ab‘dvé- ‘
mentmned example, within 30 daj%s. : and e
consider the in-service employees; . tiﬂ;" the =
backlog is washed out, till then thexre would be’,v'_;,‘ e

complete barn on fresh recr pitments”

That the petitioners were con51dered for promouon,, L
pursuant to the findings given by this august Court m the o
abovereferred judgment, and they were appomtveld_ on-
promotion oIl various dates ranging from ol. 03 ‘20'1:2_ 'tb:l' FE-
31.07.2015 (Annex “B™), but with 1mmed1ate effeclt':'a;s
against the law laid down by the august Supreme Court g
that the promotees of one batch/ year shall rank Semor:,_' .

to the initial recrults of the same batch/ year. . C

That till date seniority list of the 8STs in BPS-.l.é,lA'iaisAri"c‘)"t-"-
been issued, as against the legal obhganori 33"of." the" .

Iespondents to issue seniority list every year., o

That though the petitioners were having the requn’ed'- .
qualifications rauch earlier and the vacanc1es Were also |

available, but they were deprived. of the beneﬁfc of ¢

promotion at that junctuxe, as against the pnnuple oflavs"r \

AT

3

V”VNéiNE;ha




9)

laid down by the apex Court in the case of Azam Ah :
reported 1985 SCMR 386 and followed in- Muhammad'_“
Yousaf (1996 SCMR 1287). As such they were depnved"

from the enjoyment of the high post not only in texms-of - o

status but also in terms of financial benefits for years..

That feeling mortally aggrieved and having noother
adequate and efficacious remedy, the pet_iﬁbﬁér_s o

approach this august Court for a redress, mter:'-éli'é,_ on » = ol

the fbllowing grounds:-

GROUNDS:

A.

ATTESTED

oL o

That the petitioners were: equlpped with all the requlte_‘ .

qualification for promotion o the posts of S:fT1 (BPS 16) L e

long ago and also the vacancies were avallable-- .D_‘_ll"t_fl_OIl"-:
no valid reason the promotions were Wlthhéid aﬁd "the_':' |
posts were retained vacant in the promonon quoté-,; .
creating a backlog, Whlch was not attnbutable to the - -
petiticﬁners,‘hence, as per following exammatlon by the g B
august Supreme Court, the petitioners are en’uﬂed to -'

the back benefits from the date the vacanc1es had ,"

occurred;

“promotzons of such promotee (pefifibnéré" S

in the instant case) would be regular fromal S

date that the vacancy reserved under the"-‘ _' .j:

Rules  for departmental promotlon_'

occurred”

That the petitioners have a r1ght and entltlement to the e

back benefits attached to the post from the-
LR AT :EST D
£ X AMIN

Poshawar’Hngh onﬂ '

DEC 9016
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— /”.,./?_;,:,, -

T 505

A\



P qualiﬁcations of the petitionexs and availability"'ot' the s

vacancies coincided. : e
c. Thatthe petitioners peing the promotees of one e{nd‘-.the ‘

came batch, are required to be placed senioi'tdthe'- Sl

fresh appointees. but the respondents have sat o the K

seniority list and uptill now 1o seniority list Whatsoever T

has been issued/ circulated.

D. . Thatin view of the fact that no seniority list has been S

! S
) igsued, the petitioners neither canl file a departmental L

TSR oy S ot . . . P

R —— e = .
g e e TN

appeal nor catt have recourse to the Services Trtbunal

‘ for ag1tat1ng their grievances therefore, thls. august_ R PII

o - Court can iqsue Aappropriaie dv'ec,tlons to -the S SR
Arespondents to act in accordance with law, m \new‘of :

the principle of law laid AowWI by the apeX Court in. the‘ o

pronoxtncements repoxted in PLD 1981 SC 612 2003 _ ~._'?'; 3

SCMR SZS, etc.

g. That the petitioners have not been treated

accordance with law as against the prov151ons of Artlcle

4 of the Constitution.

- F.  That petitioners xeserve their right to urge- addmonal

grounds with leave of the Court, af.ter the stance oi theg
: T T
N respondents pecomes Known to them. A

o Prayer
1 A ﬂn ,.'J
In meW of the foregoingd; its is, therefore, prayed that on T

'. \ Aaccef)tance of this petition, this Hon'ble Court may. be__ o
pleased to issue an appropnate direction o the respondents{""

for treating the promotlon of the petmoners from the date-.-_ A

ATTESTES



cies had becomel,_‘_- o
SSTs (BPs-j-_ijf e Ty

emg

and the vacan
e semomty list of

petltloners b

qualiﬁed on,

they Weré
so to circulate the

avaﬂable and al

‘16), glvmg semor posmons to the

s against the fresh recruits.

promotee
medy o which the petitionexs are four’té‘-ﬁt_"f _ .

Any other 1€
ranted..

in law, justice and equity m&y also be gr

Petiticners

Through

Mnhammad
Advocate Sup

A . |
A & N
Z-tht 1yas
Advocate High Court

CERTIHCATE: | ‘ 4 |
otition on the sub]ect matter has L
filed by the petmoner in this august Court '

earlier been

EX—AM!gé o
Poshawar fjb 1 Ccournt
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PESHAWAR _HIGH COURT, - PESHAWAR..

ORDER SHEET j-,f.' v

[ Date of Ordet/ Order or other Proceedings with bi"n'\lu{F o"{
Proceedings .
WP No. 1951-P/2016 M.

01/12/2016.

Present: Mr Isa khan Khahi r1cl‘~/()<:ate '

WAQAR AHMAD SETH, J.- Through t he nstant wi | L

petition, the petitioners  have prayed f01 1ssua11cc, 01 'm".w A

appropriate writ directing the respondents to :treat.their prom»Ot:iou :

from the date, they were qualified on and -also 1o circ’u[até the |

| seniority list of SSTs BS-16 by giving them senior pOSiﬁbn‘bCiﬂg :

promotees against the fresh recruits.

2. Arguments heard and available record-gone through. -| = -
3. The prayer so made, in the writ petition and argued

At bar clearly bifurcate, the case of petitionérs in two parts; - .

firstly, petitioners are claiming an appropriate’ direction’to the - A

respondents to circulate the senior list oi SSTS (BS—,16.')<'Y<~:_'S.,

according to section-8 of Khyber Pakhtuﬁk_hW_a, Civil Servants |7 "

Act; 1973, lor proper administration of service, cadre, ot post, the |-

exm?ue :
Pesba _ér High ¢ gur\

6 DEC 2946




N\

Z

appointing authority shall cause a seniority list of the 11-)(:!']‘1[‘)‘61‘5 of
the time being of such service, cadre, or post to be prgpared and '
the said seniority list so 'prc.purcd under subscclio-u-_l,.‘sillmll bc
revised and notified in the official gazetté. at- least ‘oAl:lc-e m a.l

calendar year, preferably in the month of J anuéry.f In Viéw of the " -

clear provision of law, the first prayer of the petitioners_ is

allowed with the consent of learned AAG and the competent

authority is directed to issue the seniority I1st of SST S BS 16 n . -

accordance with the law, relating to seniority étc, but in the |

month of January, 2017, positively.

i secénd. pottion: of - the, petiton, |

wheréin - they  hate: asket ’chr;;éiﬁfifio.ﬁxtfatiéiii.v.dir‘"éb‘dorﬁ'él 4]

respondcntb for:treating the; ‘promotion of the petltloners from thc

g

dater they - were dhalifiEd  diid vacancies had: becore, available-

bemdes Considéring them - semor “being:, p:_;j”otecs agamst thc.‘.

LRSS s LT

direst reéruits s coricerned;: we are of the-view that ‘the, same ) -

fertains ‘to terins -and-condition” of- secvice. and as such under'_'

article-2. 1278 HECo

ntitifion this Court is Battéd 10 entértainthat .-

plortioiof thE Wit petition.

5. In view of the above, this writ pet'ition 1S "diAsp_os'ed of |

Tl e

ATTESTED

XAMINE ‘
Pesbawar Hi g ﬁ"
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with the direction to the respondents, as inc_lié"zitéd:_in; para-3, |-

whereas the senfority and promotion being terms and:-conditions

ol service is neither entertain-able nor maintainable in wrh

jurisdiction.
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BETTER COPY.

: ';"'.IN THE SUPREME COURT OF PAKISTAN
s (APPEAL JURISDICTION)

. 7.7 PRESENT: .
- MR.JUSTICE EJAZ AFZAL KHAN
..« MR.JUSTICE SH AZMAT SAEED - .

. -MR JUSTICE EJAZ UL AHSAN.

ACIVIL PETITIONS NO. 127-P TO 129-P OF 2016

- '(Agamst the ]udgment dated 26.01 2015 Peshawar High Court, Peshawar
" ‘passed in w1th Petltlon No0.2905 of 2009 3025 of 2009, and other .

- The‘ Chlef .S;_eg'rgtary, Govt: of KPK, P.eshawar and Others.,-.‘Petition'er(s)‘

(inall cases).

VERSUS.
s Attaullah and Others
- .~ . Nasruminullah and Others.
o Mukhtar Ahmad and Others. - Respondents.
| ‘For-the;petltloner(s)i : ‘Mr Mujahid Ali Khan, Addl A G.KPK

S F or the r_¢$ﬁon:dent(s): Mr.Ghuilam Nabi Khan, ASC - -

Mr.Abdul Qayyum Sarwar, AOR.

. Date of Hearing $20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Addltlonal General

- 'appearmg on behalf of the Govt. of KPK stated at the bar that as per
- instructions of the Government he does not press these petltlons Dismissed

IERA as such

- 'Sd/-Ejaz Afzal Khan,J - -
. .Sd/- Sh.Azmat Saeed,J. -
Sd/— Ijaz ul Ahsan, J
‘ ISLAMABAD

20092017
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: 109/2018

Abdul Asim SST GHSS NaWagai District Bunir. .......Appellant.
VERSUS
Secretary E&SE Department, KhyberﬁPakhfu'nkhwa & others. - Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

The Respondents submit as under:--;

PRELIMINARY OBJECTIONS.

4 That the Appe!llant has got no cause of action/locus standi.
2 Thatthe instar;_t Service“Appe’aI is badly ’time barred.
3 That the Appellant has con;lcealed m:t;‘r;i;;l‘ifacts from this Honorable Tribunal.
4 Thatthe inétant Service Appeal is based-on mala fide intentions.
5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6. That the Appellant is not entitled.for-the relief he has sought from this Honorable
Tribunal. ‘ o

7 That the instant Service Appeal is against the prevailing law & rules.

8" That the instant éppeal is based on mala-fide intentions just to put extra ordinary
pressure on the Respondents for gaining illegal service benefits against the post ‘c_>f
SST(Sc: ) o :

9 "That the Appeal is not maintainable in its present form.

That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

That this Honorable Tribunal has got no jurisdiction to entertain the instant case.
12 That the instant service 'ap'peél is baFred-by law.
13 That the appellant has been treated as per law, rules & policy.

%14 -That the appellant is not competent to file the instant appeal against the Respondents.

"~ 15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.

A ey
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1

That Para-1 is correct to the extent that the Respondent Department has sought

.. application from the eligible candidates for the appointment on adhoc basis against the

(R

LS

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civi] servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
service career, Hence, they were barred not to apply for the said adhoc posts in the

Respondent Department,

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were

“appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act

2009 is already attached with the Jjudicial file for ready references),

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G} B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct tg the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009,

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including

 the SST {G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs o comments being pertains to the Court record.

B



&

- 11 That Para-11 is correct that the Respondent department has filed a CPLA ag‘ainst the

judgment dated 01/12/201l6-gqssed by_‘: the Peshawar High Court before the August
Supreme Court of Pakistan but™ on {ater the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

. has been worked out for the promotion of in service teachers on the basis of their

respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents, Hence, the appeal in hand is liable to be dismissed on the
] following grounds inter alia :- - '
ON GRONDS.

A Incorrect & not admitted. The impugnedANotiﬁcatIon dated 28/10/2014is in accordance

Honorable Tribunal may very graciously be pleased to dismiss the instant -

with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents. '

fncorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

Incorrect & denied. The appellant is not entitled for the grant of back benefits against
the SST(G) post since 2009 under the relevant provisions of law, recruitment %
promotion policy.

Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof

& justification.

Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed. '

In view of the above made submissions, it is most humbly Prayed that this

service appeal with cost in favor of the Respondent Department in the interest

of justice.

Dated / /2018

E&JE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)

epartment Khyber

Pakhtunkhwa, Peshawar.
(Respondent No: 1)



BEFORE _THE HONORABLE - KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

4 PESHAWAR.
Service Appeal No: - :/2018

LTI LU District ~...:;~.

VERSUS

?

Secretary E&SE Department, Khyber Pakhtunkhwa & others.

AFFIDAVIT

L. =2 . Asstt: Director (Litigation-1l}) E&SE Depart

...Appellant. |

.Respondents

ment do hereby

solernnly affirm and declare that the contents of the instant Parawise Comments are true &

correct o the best of my knowledge & belief.

Deponent

Asstt: Di
E&SE Der
Pakhtun

Fector {Lit: i)
artment, Khyber
khwa, Peshawar.
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