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ORDER
13"’ July, 2022 Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant 

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1

1.

Ghani,,DEO(M) Buner in person present.

Vide our detailed order of today placed in Service Appeal No.a
t“-C'

2.
V '8„2^20-f8.’ ^tit-led^ “Abdur^,RasMd-vs-^ the^^overnment 

Pakhtunkhwatrough Secretary Elementary & Secondary Education
of Khyber

■ (E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13'^ day of July, 2022.
3.

(KALSM ARSHAD KHAN) 
CHAIRMAN

sUl'----
(FaI^EHA RAUL) 

MEMBER(E)
t
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25.11.2021 Proper DB is not available, therefore, the case is 

adjourned to^/ ^ /c^for the same before E^.

:
Reade

I

Ap ^ /■phn’-n^ ^2->a« '
1 2^ >:

i.

\
15.06:2022 Learned counsel for ihe appellant present. Mr. Yakmin Khan, ADEO 

alongvviih Mr. Kabirullah K.hatiak, Additional Advocate General, for the ' 

respondents present.

Learned counsel tor the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

ar'gurnents.on 13.07.2022 before the O.B. ;

r>.

- (M.IAN MUl-fAMMAD) 
MEMBER (L.XECUTIVE)

(SALAH^UD-DIN) 
MEMBER (.lUDlClAL)
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Learned counsel for the appellant present.05.08.2021

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

o'

iticf Ur Rehman Wazir) 
Member (E)

Chapman

23.09.2021 Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

come u^icorguments on 25.11.2021 before the D.B.

(Rozina Rehman) 
Member(Judicia!)
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’ H.01.2021 ■ 'Ounior to counsel for appellant and Kabir Ullah Khattak 

‘ learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.
(

fDuato COVID-19, the case is adjourned to 01.04.2021 for 
the same as befo-e.

^ . T

READER

j

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.
I

/

05.03.2021 Due to pandemic of covid-19, the case is adjourned to 

05.08.2021 for the same before D.B.

&
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^ - ^'.2020 Due to COVID19, the case is adjourned to 

jj/ ^7^020 for the same as before.
..\'

T
)

•; "■ - ’r-' ’ f

r«

>
i-

;
Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

v;-
.'1 .

Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020

f
1

i

\
\ V."s

Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the 

matter is adjounted to 14.01.2021 for hearing before the D.B.

A
V

-O'(Mian Muhamma< 
Member (E)

■;



Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for

03.03.2020

the respondents present. Learned counsel for the appellant 

ent. Adjourned. To come up for argumentsseeks adjo
on 08.04.2(020 before D.B.

V
(M. Amin Khan Kundi) 

Member
(Mian Moha 

Member
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Learned counsel for the appellant present. Mr. Kabir Ullah-^'’^ " 

Khattak learned Additional Advocate General present. 

Learned counsel for the appellant seeks adjournment. 

Adjourn. To come- up for arguments on 26.12.2019 before 

D.B.

18.12.2019

MemberMember

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 

appellant submitted an application for adjournment as 

learned counsel for the appellant has gone to Islamabad 

due to his personal engagements. Adjourn. To come up 

for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

Member

Counsel for the appellant present Mr. Muhammad 

Jan, DDA for respondents present. Learned counsel for 

the appellant seeks adjournment. Adjourn. To come up 

for arguments oh 09.01.2020 before D.B.

27.12.2019

MemberMember

Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned, 'i’o come up for arguments 

on 03.03.2020 before D.B.

09.01.2020

Member
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel j 

for the appellant seeks adjournment. Adjourn. To come 

arguments on 15.05.2019 before D.B.

30.04.2019
•t

up for
^ ■■

■S'

a'
I MemberMember
§-

\

V

15.05.2019 Counsel for the appellant and Addl. AG for the 

respondents present.
h
I
i
n-
1'

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

.

1'

iI Chairman

f

■.*

Learned counsel for the appellant present. Mr., /.ia 

Ullah learned Deputy District for the respondents present; 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

,24.07.20194

Is-
vr

(

'ifi- ' (M. A'rain Khan K.undi) 
Member

(I-fcSsain Shah) 
Member

>. •>*

-r:

v:

ui ;,.T •

S.v'f
‘

% ■
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Acyoum. To come up for r y ^ 
arguments on 15.05.2019 before D.B.

30.04,2019
i

J

:

\ ■Member Member
■ r■;

i'

i

C

=;
Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019*
r..

-
j

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

r

i ■

\r'Chairm
v(;

‘

i

24.07.2019 Learned counsel for the appellant present. Mr. Zia 

IJllah learned Deputy District for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

i

c r;-

u
r

(Hu^diii Shah) 
Member

(M. Amin IChan Kundi) 
Member

/ 7 .•
•:

• I
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Clerk to counsel: for-^ the appellant) present. Shakeel’^ ^ 
■ Superintendent' represe^^ive of the respondent department

- -/v'? '?■ 24.01:2019

i

present. Written reply not subrnitted. Representative of the 

^ respondent department seeks.; time to furnish written 

reply/comments. Granted. To , come up for written

/

reply/comments on 13.02.2019 before S.B

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department submitted 

written reply/comments. Adjourn. To come up for 

- rejoinder/arguments on 28.02.2019 before D.B.

ember

Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD for the respondents 

present.

28.02.2019

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

I'^n^r
Chainnan

f - -
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Neither appellant nor his eounsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 befon

10.08.2018

Chairman

Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

09.10.2018

Chairman

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

repiy/comments. Granted. To come up for written 

repiy/comments on 18.12.2018 before S.B.

27.11.2018

Learned counsel for the appellant and Mr. Kabirullah. 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

Member

• .1.
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\ 07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted ^^egular hearing. This 

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellMt .is directed tp deposit security and 

process fee withiri 10 days. Thereafter notices.be issued to the respondents 

for mitten reply/comments on 16.04.2018 before S.B

i'z-v.-
f ; • .

(AHMAD HASSAN) 
MEMBER\

f I i

1

* i I <

16.04.2018 Clerk of the counsel for appellant and Addf' AG lor the 

respondents present. Security imd process fee not deposited. y\ppellani is 

directed to deposit security and process fee within seyen(7) days; ^.hereafter 

notices be' issued to the respondents for'wTitlcn- reply/comments on' 

05.06.2018 belbrc S.B. ■

Member

.. ?

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security , and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the 
respondents for' written reply/comments.. To come up for written 
reply/comments on.fe:;^ before S.B

Depositsd 
L& Process Feeiywv^-

Member
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Form-A
FORMOF ORDERSHEET

Court of

94/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of Judge

1 2 3

23/1/2018 The appeal of Mr. Hamdullah presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

1

REGISTRAR

2- This case is entrusted to S. Bench for preliminary hearing 

to be put up there on

\

I*

V

...s -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICEw TRIBUNAL, PESHAWAR

MS.A. No.. /2018

Fazal Karim Appellant

Versus

Govt. of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

S.No. Description of documents. Annexure Pages.
1. Appeal
2. Copy of consolidated judgment 

dated 31.07.2015
A f-PJ

3. Copy of promotion order 
30.10.2014

B m4. Copy of W.P.No.l951 and order C
5. • Copy of order of august Supreme 

Court of Pakistan dated 20.09.2017
D

0^
6. Copy of departmental appeal / 

representation
E Hi

7. Wakalatnama

^3Dated:

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

/
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BEFORE THE KHYBER PAKHTUNKHWA SERVICEfi TRIBUNAL, PESHAWAR
Miial

S.A. No. [\ b /2Q18 OlttB-y No.// 2-—^

Appellant
Fazal Karim, SST (G)
GHSS Amnawar, District Buner

VERSUS

1. Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

and they were restrained from making applications.

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

W iledto-^ay

3) That those who were appointed on adhoe/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fail in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

'^Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 30.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not
' be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

was

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GRQUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellarit , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

^^promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred^*

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.

C.
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H That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the-appellant is found fit in law, 
justice and equity may also be granted.

Through
Akhtar Ilyas 
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
loiowledge and belief and nothing has been concealed from this 
hon’ble Court.

(s( attesWd 
I5I n'otaryfliclic j-j;

A..
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JUDGMENT SHEET
X . ■"w.*

PESHAWAR HIGH COURTJESHAWAR<^.^'''
(JUDICIAL DEPARTMENT) } ^

iO^/a
I__

Writ Petition No.2905 of 2009.

petitionATT A ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

01-Date of hearing _ 

Appellant/Petitioner 

Respondent 0

r\l(xbi JxAl X 

rvzA 4pIvo XJ '/
iXXn

))A^rUy (/)( L ■£/
AM :COl>^uV-<' \[ vVL

WAQAR AHMAD SETH,J.'- Through this single-

judgment we propose to dispose of the instant Writ Petition- ■

No.2905 OF 2009 as well as the connected Writ Petition'

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251.3292 - of■ : '

2009,496,556,664,1256,1662.1685,1696,2.176.2230:2501.2696..

2728 of 2010 (S. 206, 355,435 & 877 of 2011. as Common

I
question of law and fact is involved in all thesepetitiohs.-f

® -.

r r ^ ■

cH 2tjl5,
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2- The petitioners in all the writ petitions have

approached this Court under Article 199 of the:Consti[u(ion of 

Islamic Republic of Pakistan, f973 with the following relief:- ■

“It is, therefore, prayed that on acceptance 

of the Anwoded Writ Petition the above

noted Act No.XV! 2009 namely ‘The North 

Wesf Province Employees (Regularization 

of Services) Act, 2009 dated 24'" October, 

being illegal unlawful, without2009’

authority and' Jurisdiction, based- on

malafide intentions and being

unconstitutional as well as ultra vires to

the basic rights as mentioned in the.' ■ '

constitution be set-aside and the

respondents be directed to fill up the above

noted posts after going through the legal

and lawful and the normal procedure as

prescribed under the prevailing laws

instead of using the short cuts for obliging-

their own person.

It is further prayed that the

notification No.A-14/SEr(M) dated

11.12.2009 and Notification No.A-17/SET(5)-.

Contract-Apptt:2009_, dated 11.12.2009, as-

well Notificationas

No.SO(G)ES/1/85/20g9/S.S(Contract} dated .

}

I

m .
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31.05.2010 issued as a result of above

noted impugned Act whereby all the private

respondents have been regularized may.: f [

also be set-aside in the light of the above
!

submissions, being iilegal, unlawful, in--. . i

.* •
constitutional and against the fundamental.

t

rights of the petitioners.

Any other relief deemed fit and !•

» -
proper in the circumstances and has not

:

been particular asked for in the noted Writ.
i

Petition may also be very graciously

granted to the petitioners”.

It is averred in the petition that the petitioners are.2-

soiviiKj in llio Educnlion Dnpuffmonl of KI^K Wijjking postucl

ns PST, Cr,DM,PET,AT. IT. Qnn and SET ' in. different^ '■

Schools;- that respondents No.9 to 1359 were appointed -oh • ■

adhoc/contract basis on different times and laterdn, tlieir

sen/ice were regularised through the North West. Frdntier . .' "

Province Employees (Rcgulmiy.nlion of Seivices) Act, 2009;.

■

that almost all the petitioners have got .the- requ.ired

qualifications and also goi at their credit the length of'sejyice;.'

that as per notification No.SO(S)6-2/97 dated. .03/0.6/1:998 ■

!
fTESTED 1

. H X A M !•</£ BCogrt
X
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the qualification for appointment/promotion of the ' SET

Teachers BPS-16 was prescribed that 75% SETs shall'be

selected through Departmental Selection Committee on-the ■

basis of batchwise/yeaiwise open'merit from a/?1ong.sM/?e

candidales having (ho proscribed qualification andTomaining

25% by initial recruitment through Public , Sen/Ice

Commission whereas through the same notification ■ the

qualification for the appointment/promotion of the- Subject

Specialist Teachers BPS-17 was prescribed that-50% shall

be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service, and -

remaining 50 by initial recruitment through the Public Service

Commission and the above procedure was adopted, by. the '

I
Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that the .Ordinance.

No.XXVIl of 2002 notified on 09/08/2002 ivas promulgated

under the shadow of w.hich some 1681 posts of different

4^'
cadres were advedised by the Public Service Comrhission

X7ATT'^
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That before the promulgation of Act No.XVI
of- 2009, it was

ptacuce of the Education Department that instead of ■.

I

promoting the eligibie and competent persons am.ongsf the ■ 

teacheib community, they have been advertising the above 

rioted posts of SET (BPS-16) and Subject Specialist (BPS- 

17) on the- basis of open merit/a'dhoc/contract wherein it was - 

clearly mentioned that the said posts will be temporary-and' 

will continue only for a tenure of six months or till the ' 

appointment by the Public Serviced Commission
- .

• or

Deparlmenlal Selection Committee That after, passing the 

KPK Act No.XVI of 2009 by the Provincial 'Assembly: the 

fresh appointees of six months and one year on the adhoc ■ 

and contract basis including respondents no.9 to 1351 with a '

Clear affidavit for not adopting any legal course'to make their ■

services regularized, have been made permanent and

regular employees whereas the employees'and. 'teachmg^_^b 

staff of the Education Department having at thoiCcredit-a i 

service of minimum 15 to maximum 30 yearsy have .been 

ignored. That as per coniract Policy Issued on ' 26/10/2002

the Education Department uvas not authorised/entitled - to
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make appointments in BPS-16 and above on-the contraet

basis as the only appointing authority under the rules 

Public Service Commissiom That after the publication made 

by the Public Service Commission thousands of teachers 

eligible for the above said posts have already applied

they are still waiting for their caiis and that through the above

was-

but

Act thousands of the adhoc teachers have been regularized 

which has been adversely effected the rights -of the ' 

petitioners, thus having no efficacious and adequate remedy' 

available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions: .■

4- The concerned official respondents have furnisljed

parawise comments wherein they raised certain legarpnd' ■

factual objections including the question of maintainability of 

the writ petitions. It vras further stated that Rule 3(2) of the
H
CO

N.W.F.P. Civil Servants (Appointment, Promotion ■ &

1 ransier)Ru!es_ 1989, auttprised a department to lay down 

meihod. of appointment, qualification and other conditigns 

applicable to post in consufation with Establishmeni &

Administration Depadmefit and the Finance (Department.

^ -.

m y.* «
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That to improve/uplist the standard of educationy.'th^ 

Government replaced/amended the old procedure

incluamg SETs through Public Service Commission,KPK for 

focnntmen't of SETs B-16 vide Notificntion

i.:e.'lOO%:

No/SOlPOd^ .

5/SS~RCA/o.' !ll datcr< 18/01/2011 \A/herein 50% SSTs (SET) -. .
^ •.

Jshall be selected by promotion the basis of seniority cum'on i

fitness li' .he following manner-

”0) Forty percent from CT (Gen), : \

CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned in column 3.

(li) Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(Hi) ■ Four percent from amongst the PET

vvith at least 5 years service as such and

having qualification mentioned in column 3.

(Iv) One percent amo.ngst Instructional

Material Specialists with at least 5



A.
1

■ t

service and having qualification mentioned:/

\
in column 3."

\

It is further stated in the comments that duetto Jhe.

degradation/fall of quality education the Government

abandoned " the previous recruitment policy • of

promotiorhjppointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary

Education Depadment of KPK, vide Notification dated •

09/04/2004 wherein at serial No. 1.5 In column. 5 the '
%

K
appointment of SS prescribed as by the Initial recruitment'

Frontier Provincial): Khy.ber: ■.and that the (North West

Pakhtunkhwa Employees(Regularization of SefYicesJA'ct,

2009 (ACT No.XVI of 2009 dated 24^^ October, 2009 is legal,

la’Wful-and in accordance with the Constitution of Pakistan

which was issued by the competent authority and jurisdiction ) .

therefore, all the writ petitions are liable to be dismissed. ••

We have heard the learned counsel for the.parties .and ■5-

have gone through the i.ecord as well as the law on the

subject.
ATTE-gTE/) .

: X A M I>■’ :r
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6- The grievance of the petitioners is two fold in respect 

of Khyber Pakhtunkhwa. Employees (Regularization 

Se/vices) Act. 2009 firstly, they

of

alleging that regular post 

in different cadres were adveiiised through Public]Service-

are

Commission in which petitioners were competing - with ■ high 

profile carrier but due to promulgation of Act ibid, theymould 

not made through it as no further proceedings 

conducted against the advertised post and secondly.: they . 

ore agitating the legitimate expectancy regarding- their ■

1:

were .
1

promotion, which has been blocked due to the in. block

induction /regularization in a huge number, courtesy Act, No.

XV/ of 2009.

7- As for as, the first contention of advertisement and in

block regularization of employees is concerned in tills

respect it is an admitted fact that the Government has tlie

right and prerogative to withdraw some posts, already 

advertised, at any stage from Public Service Commission

and secondly no one knows that who could be .selected in

open merit case, however, the right of competition is

X resefved. In the Instant case KPK, employees •

D .
■ -.v.

• p y A P'
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{R --juloiriaiioi) of Sofvices) Act 2009, was promulgated, \

iwhich in-fact was not the first in the line rather N.W.F:P'.(now

Khyber Pakhtunkhwa) Civil Servants (Regularization of

Services), Act, 1988, NWFP (now Khyber Pakhtunkhwa) 

[Reg^.lation of Services) Act, 1989 & NWFP (now Khyber

Pakhtunkhwa) Adhoc Civil Servants (Regularization 

Services) Act, 1987 were also promulgated and were mever

of

challenged by anyone

8- In order to comment upon the Act. ibid, it is important 

to go through the relevant provision which reads as-unddr:- 

S.2 Definitions, (1)—

a)--

aa) “contract appointment” 

means appointment of a duly

qualified person made otherwise 

than in accordance with the 

prescribed method of recruitment 

“employee”

adhoc or a contract employee 

appointed by povernment 

adhoc or contract basis or second . 

shirt/night shift but docs 

include the employees for project 

post or appointed on work charge

b) means an ..

^ •. on

not

y
K'-.

:/ 1-'I
■ ■/; •

: ;
f ii ■V c; '■J: \\ ‘
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basis or who 

. contingencies; 

.......... whereas,

are paid out of

S. 3 reads:-

Recjulariza tinn of services of
certain employees.—— All
employees including- 

recommendee of the High Court

appointed on contract or adhoc 

basis and holding that post on 31^^ 

December, 2008 or. till the
commencement of this Act shall . 

be deemed to have been validly.:'
appointed on regular basis having

the qualification 

experience fora regular post;

same and

9~ The plain reading of above sections of the Act 

would show that the Provincial Government, has regularized 

the "duly qualified persons", .who

ribid. .

were appointed oh contract- ' ' 

basis under the Contract Policy, and the said Contract Policy, 

was never ever challenged by any one and the same ' 

remained In practice till the commencement of the said Acts

Petitioners, in their writ petitions have not quoted any single 

incident /precedent showing that the regularized employees 

under the said Act.

I
® -.

were not qualified for the post o'qoii)s(

"P ^st/ed

n f- ■r H C© urt..16 a ...
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I

wh.^-h they are regularized, nor had placed ori ^record , 

documents showing that at the time ot their appointment

any

on

contract they had made ^ny objection. Even otherwise, , the

superior courts have time and again reinstated' employees 

were declared irregular ' by the
^rhose appointments

Government Authoiites, because authorities. . being ■

responsible for making irregular appointments on purely

urned

round and terminate se/vices because of no: lack-, of

qualification but on manner of seiection and the benefit ofthe

iapses committed on part of authorities could not be given to

the employees. In the instant case.
as wolf at the. time of-

appointment no one objected to, rather the 

committed lapses, white appointing the private 

and others, hence at this belated stage

authorities.

respondent's .

m view of number of

judgments, Act, No. XVI of 2009 promulgated'..

Interestingly this Act. is not applicable to the education

depajhment only, ratner all tlw employees of the Provincial 

Government, recruited on contract basis till 31^' December 

commencement of this Act haveMen ..
:/

^ ' 2008 or till the

I

’r-V NLc R■■■ ; -f-
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rcgulorized and Ihosa employees of lo other departments

who have been regularized are not party to this writ petition.

10- All the employees have been regularized under the

Act, ibid'are duly qualified, eligible and competent , for the

post against which they were appointed on contract basis

and this prnclicc romainod in operation for years. Majority of

those employees getting the benefit of Act, ibid may have

become overage, by now for the purpose of recruitment

against the fresh post.

The law has defined such type of legislation as-11-

“beneficial and remedial". A beneficial legislation is a

statue which purports to confer a benefit on individuals or a

class of persons. The nature of such benefit- is -to be

exionded relief to said persons of onerous obligations under' ,•

contracts. A law enacted for the purpose of correcting/a

defect in a prior law, or in order to provide a remedy where

non previously existed. According to the definition of Corpus ;

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an existence grievance, or introduced

regularization conductive to the public goods. The challenged • •,

.r, _

I
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Act, 2009; seems to be a curative statue as for-years the 

then Provincial Governments, appointed employees on- .

contract basis but admittedly all those contract appointments

made after proper adveiiisement andwere on ...the

recommendations of Departmental Selection Committees,

In order to appreciate the arguments . regarding.12-

beneficial legislation It is important to understand, the:scope

and meaning of beneficial, remedial and curative -legislation.

Previously these words have been explained by N.S-Bindra

\7 interpretation of statute, tenth edition in the .following

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of. 

persons, by reliving them of

onerous obligations under contracts 

entered into by them^ or which tend 

to protect persons against

oppressive act from individuals with- : 

whom they stand in certain

relations, is called a beneficial

legislations....In interpreting such, a : 

statue, the principle established is 

that there is no room for taking a 

narrow view hut that the court- is ... 

entitled to be generous towards the ■■ ■ 

persons on wpom the benefit has

I

»•.
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been conferred. It is the duty of the 

coun to interpret a provision,

especially a. beneficial provision 

Liberally so as to give it a wider
t

meaning rather than a restrictive 

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the provision of 

beneficent enactments, 

should adopt that construction. : ■ 

which advances, fulfils, and furthers

I

the court.,-
\

the object of the Act, rather than the 

one which would defeat the same 

and render the protection . 

illusory.....Beneficial provisions call

for liberal and broad interpretation. , 

so that the real purpose, underlying 

such enactments, is _achioved and . ■

full effect is given to the- principles, 

underlying such legislation.”

Remedial or curative statues on the other'hand ' have

been explained as:-

”A remedial statute is one which, 

remedies defect in the pre existing law,.y 

statutory or otherwise. Their purpose is T 

■ to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence up to date and in.'

• . >
r



c

v-C

/ I &

harmony with new ideas or conceptions 

of what constitute Just and 

human
proper

conduct. Their

purpose is to advance human rights and 

relationships. Unless they do this, 

are not entitled to be know

legitimate

they

n as remedial 
legislation nor to be liberally construed.

Manifestly a construction that promotes

improvements in the administration 

justice and the eradication of defect i

the system of Jurisprudence should 

favoured

of

in

be
over one that perpetuates ■a

wrong”.

^stice Antonin Scafia of the 

Court in his hnnk

I
U_.S. Supreme

Interpretation ofon

states that:

“Remedial 

those which
statutes are

^re made to supply 

such defects, and abridge such.

superfluities, in the common law, 

as arise from either the general - 

imperfection ot all human law, 

from change of time and
circumstances, from the mistakes

and unadvised determinations of 

unlearned (or 

judges, or from any other 

whatsoever.” •

learned)..- 

cause

even

13- The legal proposition that emerges Is that generally 

IS to be given liberal Interpreiation/ (lie-
i «•

beneficial legislation

beneficial legislation must carry curative or remedial content ..'

D:

• 1 -ms
I .
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Such legislation must therefore, either clarify an ambiguity or
}.

the existence and must therefore,- thean omission in

explanatoiy or darificatory in nature. Since the petltioneis

]
does not have the vested rights to bo appointed to any-

i

paillcular post, even advertised one and private le.sppndents

\ '
\A/ho have being regularized are having the: requisite 

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting me-vested 

right of anyone, hence, the same is deemed \to- be a

and curative legislation. . of thereined .Jben^:^ii<^iai,

Parliament.

This eburt in its earlier judgment dated 26- November 

■ 2009 in WP No. 2905 of 2009. wherein the same Khyber 

Pakhtunkhwa (Regularization of Servers ) Act,. 2009, .vires 

challenged has held that this court has got no 

jurisdiction to entertain the writ petition in view of Article 21.2 

of the Constitution of Islamic Republic of Pakistan.- 1973. as ■

14-

• •=4...'
were

RulS or Notification effecting the terms and conditionsan Act,

of service, Would not be an exception to thal.^lTseen-ln the.

the case of ..light of. the spirit of the ratio rendered in
■.

<
j'



I.A.Shdrwnni & othn Versus Government of Paki.'^fnn.^s

!:^S2Sme±IriJ991SmR1041. Even otherwise, under Rule 3 

the Khyber Pakhtunkhwa(2; Oi
(Civil Servants)

(appointment), promotion and transfer) Rules 

a department! to lay down

1989, authorize

method of appointment

qualification and other conditions applicable to the. post in

consultation with Establishment tl Administrative Department

and the Finance Depaiiment. In the instant case the duly 
■s .

elected Provincial Assembly has passed the Bill/Act, which

was presented through proper channel i.e Law . and ' 

Establishment Depadment, which
I

cannot be quashed, or ■

declared illegal at this stage.

15- Now coming to the second aspect of the case..-that.'

petitioners legitimate expectancy in the shape of proniotion ^ 

u..,iered due to the promulgation of Act. ibid] in- this -has

respect, it is a long standing principle that promotion is not.d

vested fight but it is also an established principle that when

ever any law, rules or instructions regarding promotion 

violated then it become vested right. No doubt petitioners 

the first instance cannot claim promotion

are •

in

as a vested, right •

TBD^:I
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S
but those who foil within (ho10 proniolion .zone, do’ hove the:

)
to_^e con^idere^ for promotion.

r
16- Since the Act, XVI of 2009 has been ■clecinrec!:: n

beneficial 'end remedial Act, for the purpose of ..oil those ' ■ h, 

employees who were appointed on contract and may have ■ 

become overage and the promulgation of the'.Act, was h ■

c

3 '

necessary to given them the protection therefore,-the other 

side of the picture could not be brushed a side'simplydlt is 

the vested right of in sen/ice employees to be considered-, for 

promotion, at their own turn. Where a valid and proper rules 

for promotion have been framed which

1

( are not:given, effect.

such omission on' the part of Government•( agency amounts 

to failure to perform a duty by law and in sucH cases-, 'High 

Court always has the Jurisdiction to interfere( In • service'

employees / civil servants could not claim promotion 

higher position as a matter oflegal right, at the' same time;, it

to .a-

/

had to be kept in mind' that all public powers were in. the ■

I nature of a sacred trust and its functionary are required to .

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such

i
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principles was liable to be restrained by the 

their jurisdiction under Article

superior courts^ in

199 of the Constitution. One \ 

in the absence of strict legal 

always legitimate expectancy ondhe pait of aj -

could- not overlook that even

right there was

senior, competent and honest carrier civil servant-, to . be' -

promoted to a higher position or to be considered for 

promotion and which couid only be denied for good, proper

and valid reasons.

Indued the petitioners can not claim ' their iihitiat r ^ ^ 

appointments on a higher post but they have everyfright to ■; 

be considered for promotion in accordance ■. with ■the-

piomotion rules, in field. It is the object of the establishment ' 

of the courts and the continue existence of courts-of law is 

dispense and foster justice and to hght Jhe 

Purpose can never he cnmplotoly ncliiovod 

juslico dona was undone and unless the

to. .

wrong , ones. ■

\
unless Ufa - in

couits slepped in.

• ^and refused to perpetuate what was patently unjust, unfair

and unlawful. Moreover, it is the duly of public authorities 

appointment is a trust in the hands ot public authorities and it ' 

is their legal and moral duty to discharge their functioni

as

as.

^ ■.
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[RisIcQ will] cotnplolo imnspnrancy ns par roqiiiro.niatil\of..

!nw. so lhn[ no person who is .cHcjibln and cnlillo to hnld sucir

post is Qxcliidod from Ihn piirpnso of soloction nnd Is not

dcpiivcd of his any . -jht.

iQoM-sidering the above-settled^principles-we are 'of the

^^mopinion that Act. XVI of 2009 is although beneficial-, and : 

remedial legislation but its enactment has effected ■ the fin . ,

in the promotion,, zone,'employees who wereservice

convinced that to the extent of in service:therefore, we are

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertenf nvstake.

of the respondents/Department, it is recommended that the.

field be implemented and.-.-thpse 

particular cadre to which certain quota for.

promotion rules in

employees in a 

promotion is reseived for in service employees, the' some be

on promotion basis. In order to remove the arnbiguKyfilled in

and confusion in this respect an example is quoted: " If in ^

cadre as per existence rules, appointment Is to be rfiade on 

50/50 % basis i.e 50 % iaitiaf recruitment-and .50 %

all the employees have beenpromotion quota ■ then
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^igilyle^fori^rdnXotipj^ltS^^m^ls^q^so^^

In view of the above, this V'/rit petition is disposed of in-f

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act. 2009 is held as beneficial and 

remedial legislation, to which no 

interference is advisable hence, upheld.

I

</>1 :aommmwstsmmmarmteci(ii)
to^work'iyUt^^i'ffS^SSb'Kcl^Cd.ai^^fjiSLttie o
prom^tipnZZqTrdt^:^^

mbnti oned fexam p Ip flwith i n'^3 O^days'and
t

con si a e r^^the^in ■■service^^employccs^till 
Ahc^backlogfZis' washed out, till then ^

\ J

I

fvvot7/cy"*t)g'^c6n?plete ban. on fresh
r^cruUnrontsf^/' J/ /-V'-. , ,f^l)

----------- / /-
Order accordingly. /
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OH-ICE OF THE DISTmCTT EilUCi^iTION GHTCER ( MALE ) DISl’EICT BUNEE. •m>

iit " ^'cnn
SSIV /

• /! /
.U0

NOTIFICATION:
Consequent upon the rccoiiimcndalion of the Dcparlmcnlal Piomolion Committee and.in ,•: 

o! the Go-'crnineiii of Khober P;ikliUinkh'v:i Elnmcnlaiy &. Secondary Education Notification No. ; 
SO(l'E)/4-5/SSlU:/Mccling/2013/'rcacliiin: Cadre dated d'l"' .!uly 2014, llie following SC'IVCl's. SDMs/DMs, , 
SA'fs/AT.s. STTs/ I' I's, Senior Oai i;70ari.s, PSl 11's/Si'STs/rsTs arc hereby iiromoied to the post of SS'r(Bio-Chcm), j 

SST (Phy-MalhsV SST (General) noted against each in BPS-16 (Rsl0000-800-3Ma0.)_p.lus usual allowances as 

adinissibie under llic rules on the regular basis under the CNistiiig |.•■)hcy ol the pr(>vinoial Govt;, on llic icinis and 

conditions given below with imiuediare ellcei and posted on “ School Based as given below.

A. .SSTOMO-O-iEM)

I. PROMO rr.l) (BIO-CHI'IM) BPS-lb

•!

pursuance

A:t
■ :i

:

i

i

;

:

I RemarksSchool Where PostedPresent I'kiee of
lasting________
Gi-lSS Gagra

Name of Ol'llcialS.No

A.V.PGi-!$S GagraWaked Zada.1/UAI

i A.V.PGl-lSS GluirgushloCddS GluirgushloBakhl Akbar2/2-A
■t..... ci, A.V.PG1 iS GanshalShainsur Rahman GkiS Ganshai3/3-A

ii !; 0A.V.PCHS ShalbandiGMS .ShalbandiShah Bhroz Khan4/4-A■v .i'.

A.V.P •Gl-lS Kala KhdaGHS T'orwarsak•Abdul Ghaibor5/5-A V Ji
b'.A.V.PGl-hS Dewana BabaGl kS Oewana BahaBakhl Kasool Khan(»/<)•• .A '< •: , .2'-i!

;
.•-GA.V.PGMS .lowarRahim Zada GMS .lowar7/7-A I

;
•iN--.

i■ M;i
i

:i 2. l>ROl\lO'l {'.n hjiOhd PSM i .di-.- « /Po f TO PMP BOAT OF SST (mO-CHMM) BPS-K> ■;

RemarksSchool Where PostedS.No Name of Official Present Place of
I

Posting
A.V.P,.CPS Kalj.rani GCMHS DaggarRahmantdlali8/1-A

! A.V.PGMS KalkataFazali Wadood GPS Girarai9/2-A
0.

A.VJ^Khan Said GPS l.kimp()klKi Gl iS Naiiser10/3-AVi

A.V.PSailin' Rahman, GPS I'.aiiiin .Abad GMS Elai11,/4-A;

i

, .SSddlBIV-MA’l'dS)

3. PROMOTED FROM SCdVC f d'O TMio PO-S'l' OF SS T (PIIY-MATHS) BPS-16

'.4

i
. an?

S.No Name of Official School Where Po.stedPresent Place of 
Po.siiiig

Rcmarlcs i

\
Linqal Hussain GCMI-IS Daggar GCMHS Daggar12/1-13 A.V.P.

■■ ti

U
Ahmad Ali GHSS 'I'oialai GflS Janak Banda13/2-15 A.V.Pi r

• i 1 4:j, Muhammad Sahiii GMSS Nnwagai14/3-B Ci lSS .langai A.V.P

•;V
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A.V.PSaid Alim Shall CilMS (Vhuidaw72/li)-C OPS Kahim Abad 
Aina/i
(.il’S r.al'ajc I'.aba

,y'

Oils Idai73/11-C A.V.I’Siici Zamaii\

Gl'lS liizar Maira A.V.PMahainniail I lii.s.sain GPS Maiijar l.lajkala74/12-C

( IMS Llaln Kliaii A.V.P75/i3-C Mulabai Khan (.il’S 1 dll' I K liai

A.V.PGl'lS lii/.ai' MairaGPS MarvL-r, ,\iiad76/14-C VValiicUKdai

.■'lii.iMS (tiiiiiiial A,V,PI'aV.al Kaiini77/15-C GPS Slialliaii ! )ai a
!

A.V.PGMS Alaini BandaMnliiiinui.'id Saiili (7r’S Maira7S7I<VC

■55i
;■

7. l*KOMO'l lG) FROM SDM/DM TO I'll 1' POST OP SST (GBNl'.BAI.) 111*50 6 ' ja: .

RcniiirltsSchool AVho'C PoslcilName of Ofllcial Pre.sciil Place ol 
Posliii^

S.No

A.V.PGMS SlinngraAbdullah79/1-C Gl-lS Amnawar

Gl'lS Inzar Maim A.V.PS0/2-C Muhaiviinad Rahim GMSS Gagra

A.V.PGMS Bazarkot81/3-C Bahadar GMS Topai

• - Olir
'. TfI 8. i*uoiviO'ni:i) F>U)iv> sA'i/A'i 'io riii': pos i oi's.sricp.NF.UAi,) biss-k;' ;i '.a

S.No Name of Official KeiiiarlesPi'cseiit Place of 
Posting

School Where Po.sled
i

' -ii »aAil

Said Nawshad82/1-C Gl'lS Amnawar ■ •U.GMS Sdicr .Ali, A.V.Pi■;

I'labib ur Rahman A.V.PS3/2-C GMS Chcona GMS Ba^m
i

Shaibar A.V.PS4/3-C GMS Ohcrai GMS Kiiz Shainnal

■ n
■

;79. PROMOT ED FROM STT/TT I'O TITT-: POS T OF SST (GENERAIG BPS-16
;■

S.No Naihe of Ofikial ! Prescnl Place o!' School Where Posted Remarlis
Posting

fiS/I-C Fazal Rahim GMS Malka GMS Chanal A.V.P1:

86/2-C Muslaqim Shah GMS Ama/.i GMS .laba Amazi A.V.P

87/3-C Fazal Siibhan GHSS Jangai Cl-IS Mirzakay ' A.V.P

A
1 PROMO'fi^.l) PROM SOARI/QAIM TO Tllh: POS'i' OF SST (GEN1-:UAIA BPS-16

Name of Oliicia! Presold PIS.No Si'lu'ml \^'licre Po.sled- i;!' RciiiarU.s
Poiiling

8S/i-C Bakbv Zada CHS KalaKhcla Gl'lS Kalakhela A.V.P

::

89/2-C Imdadiillah Gl'lS Baiai GMS Alaini Banda A.V.P

"■•-I

i

■7^
/
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1, riicv wiiiiid he Oil pi-()h;ii ion I'oi' :i period'n I' i mu; yi;:ii' cxicndiiblc i or.; i not her one yenr.

2. I'hcv ^vill he “oveincd by siicli rulci; ;ind I'ci^iihuioiis ;is may be issued Iroin lime lo lime by (he Govl.

а. Thcii sei'viees e;in be U;riiiin;iicd ;il .my liino. in e.ise ihclr perfonimncc is [bund ims;ilisl’aclory durin; 

|:irobaiii.m,iry period. In ease ol'niisemidiiel, diey sliall be proceeded iindei' llie iiile:: iVaiiied from lime lo lime.

•1 Cliaiye rcpoi'l should be submiited lo ;dl conccrncd.

5. d'heir inlcr-Se-scniorily on lower post will roniain intacL

б. No TA/ DA will be allowed lo the appointee lor joiniiije Ihcir duly.
I hey will i^ive an underlakin;^ Ui l>e. recorded in Iheii ;;ervice book:. In flic i;rrec.i il'any over payinenl i

i
imule lo ihcm, in lip,hl of Ibis order, will be i'ceovered and ikhc is wronj^ly promoicil he will be reversed.

•S. I heir pnsiinj; w'ill be inaile on schoid h.ased, ihcy will have to serve al (he pkiee of piaslini.’ ;ind (heir service i 
not iran.slcr.abk' lo any oiher slnlton.

9. Beloi'e handins^ over chai'gc, once aj^ain llieir docuinenls may be cheeked il die;,' liave nol Ihe icquirc- 

., i\le_v:iiil-i|iialihi:aiion a;; pi.a'nilr:;;, lliey mny I'lol be haiidi.'d over eliiii'i.’y ol iheposi., , ....

■/.

CfjNSlGdnisINTl A i. ru a NMylslW a I>dj]8d
I'hc Ibilowing SS'l' BPS-16 arc h'crebv consequentially Iiansfericd / adjiisled-ai Ibe schools noted against 

Iheit n.nues In llieir owai payaind .scale with liiiinedi.aie. oiled in llie iiiUaesl.i.d llie jinblic

S.No Nhunc of OlTicsai ! Pj-crenl Place of Post ing School Where Po.siet! Reir.arics

1-labihnllab SSTIPI IY-
_________

Siyarkluin SST (GlfNl-RAL-)

A.V.P( Newly I
Upgraded) __
A.V.P( Newly -Si 
Upgraded)
Vice S.No.l4/3*l r

GMS Dcvv.ina Baba G1 IS Malwamui

2 GMS Checna Gl-lS Malwamii >
3 .Ian BahadarKban SST(Pl-IY- 

MATI-IS)  
GMSS .iangai. Gl-IS Dhcrai

Miihanimiui Ahrar SS'l'd Gi-IS Bagni GMS Ralil Vice S.No.83/2-
(GBNL-iKAL)

GMS GulbandiMidayaliir rahman SST 
iGhNlYAi.)

5 GMS Gnmbai ViceS.No.77/15

i;

CHAN£F-UR:- R.A.HMAN) 
OlS'l'RlCT BOlJCA'l'lON Oi riCBI<(M) 

BUNBR.

Bndst: No.3029-3(> Dated. 30/.10/2014.
Copy I'orwardcd for inlormalion and necessary action to

Direeior Elcnieniary &Sccondnry Education Khyber Pakhlunkhwa Pcshawai' with r/t 
f.iidsii- No.3'k36-'IO/l-ile No.2/l’iOiriolion S.S T B-i6 dated IVshawar ibe 2S/IO/2()ld, 
Deputy Cioinmissioner Buner.

3. Ibisiriei Aecounls OlTieci' Buner 
A. District Monitoring Ofneer Buner 
5. Pi incipals/Hearl Masters concerned, 
b. Sub Divisioivil Educalion OrUccr (M) 13uner
7. Olliciids eoiieerned.
8. Master file.

. u
/
{ f}

'3,0 I/of fCj
niS'l'RlCT I'lbUCATION OffICRR/M)

BUNER. (m./
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•iW r-*^-'SST,GHSS,GagH.can«'»”^ 

, g„l,baxo..a>»S=TCSC),GHSa.alB„d.

3 ,„a»»nal>SSTCSC,GHBDiw»aBab,
Baft.Ka,ooUQ.an(SO,GHSD.waaaBaba 

5 RbaaaEa,ibSST(G)GHSBa,ba.a
6 SherAIabaiSST,(G)GMSBa»da

3 Kuz Shamnal.

j

Rehmatullah1. /
/

■ >'

A.&s

4.

3, Shaiibai SST (G) GM.

Aub Zai SST (G) GHS CM
3 HabibM-EetaaaaSST(®GHSBag

,0 SbaMa.SST(SC)GHSSJte.aawa,
Sbbba»G«lSSTCG,GMS»am.Baada.

Gal said SST (G) GHS Karapa

SST (G) GCMHS Daggar

;'i7^

ena
V

8. ra ■

te-'K'

12.
Siad Arrun

14. Sardar

15. Israr - 
Mahir Zada (SST)

’ Shir Yazdan SST (G) District Buner

BahariALamST(SC)GHSShal

enSSG (G) GMS Sharga.hy,

13.
Shah (G) GGMHS Daggar

nar
.. I

Ullah SST (SC) GHS Cha
GHS Shal Bandai.

16

17. i. Bandai
-18. District Buner

19. Miske .Petitioners

Versus
throughPakhtunkhwa,

Peshawar.
ICiyber .

E&SE Department,.
ofGovernment

Secretary, t 
^ •

Director

,,, District.Education

Test1. D

E&SE,KPK. Peshawar.
ion Officer (M), Baner at Daggar

1 bolt
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ARTICLE 199 

OF THE 

OF PAIHSTAK,

i- WRIT PETITION UNDER
CONSTITUTION

republic

•1.

OF THE 

ISLAMIC 

1973.

Sheweth;
■1• of ssT in BPS-16 were available

That numerous vacancies I' 1) since long and no steps 

against those, posts.

advertisement .Was

respondent department

for ■ appointments
• in the ■M

■ ^ ■p.takenwere
m2009 an

media, inviting applications
but a rider 'was 

, would not be' 

restrained from making

in the yearHowever n■for,;..
published in the print

those vacancies,appointment against
therein that in-service employees I

given 

eligible 

applications.

wereand • they

I
y .'of .in-' ,do belong to the category... ....

not permitted ..-.to' apply
That the petitioners 

service employees, 

against the stated SST vacancies.

2)
who were

adhoc/ contract basis, ■

were .plater, . on

of ICPK Employees ■ 

2009 (Act No..Xyi .of;,'.

That those who were appointed

abovesaid vacancies 

the strength 

of Services) Act

on
3)

the ,against 

regularized 

(Regularization

2009)

on

adhoc/., ■ contractof theregularization4) That ■ the 

eruployees 

the left out 

employees who
or those who did fall in the promotion

be the in-service

desired to take part in the competition

, to' fiMpwr-it^
AarfE S..T-.E P

contendents, may

zone
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f
decided vide a

15 (Annex “A”.) ■■ ■■
ultimately 

lidated judgment dated 26.01.20
which werepetitions 

conso-.
ibid, thisthe judgment

consider the promotion

' 1

handing downThat while. 5) pleased toHon’ble Court was asv.also a ■ ■

in the concluding
18 of the judgmentunder paragraph

made in that respect m
quota 

direction was 

para to the

f.l.
I

following effect;-

1directed to workout

n quota as per above
and

till the

would be.

“Official respondents are 

backlog of the promotio
'm

- m
the R20 days ISwithin

exnploy^^^j
ntioned example,

the in-service
me
consider,

backlog is 

complete ban on

,, .cashed out, till then there

fresh recruitments”
'1
■h

sidered for promotion, , 

gust Court.in the

. on'

, were con 

findings given by this au
That the petitioners 

pursuant to 

abovereferred judgment

s''

6)
the appointed

01:03.201:2: to
and they v/ere

dates 'ranging from 

’ “B”)’ but with
laid down by the august Supreme Court; y:/

shall rank'.Senior ..,

on variousI promotion immediate effect,; as
31.07.2015 (Annex

law ZAagainst the 

that the promote 

to the initial recruits

batch/ yeares of one 

its of the same batch/ year

in BPS-16 has riot

" of the
seniority list of the SSTs

against the legal ^ obligation

seniority list every year.-

That till date
issued, as

7)
bqen
respondents to issue

were having the .leqinreti

ch eanlien and the vacancies were ateo

benefit • of

though the petitionersThat
' qualifications mu 

available
promotion at that juncture

8)

of thedeprived
gainst the principle of law

but they were
\ as a

c: V IN E R ■'
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•v5
of Azam AliCourt in the case 

SCMR 386 and followed in
laid down by the apex 

reported 1985
Yousaf (1996 SCMR 1287). As such they were 

from the enjoyment of the high post not only i 

status but also m terms of financial benefits for years

I./ 'Muhammad. - 

deprived . 

in teritis of ■

r

i:

and having, .no. other- ■ 

remedy, the petitioners 

redress, inter, almv .P^ ,

mortally aggrieved 

and efficacious
9) That feeling

adequate 

approach this august Court for a

the following grounds;-

nreoUNDS:
were equipped with all the requite 

to the posts of SST (B'P.S-16).
available but for 

withheld and the

That the petitioners 

qualification for promotion
and also the vacancies were

^ A.

long ago
valid reason the promotions

retained vacant in the promotion ■ ghota,
not attributable to. the

were
no
posts were
creating a backlog, which was

following examination by .thehence, as per
Court, the petitioners .

from the date the vacancies, had ■

petitioners 

august Supreme 

the back benefits

entitled,, toare

occurred;

of such promotee (petitioners“prom o ti ons

in the 

date that the vacancy

Rules

occurred”

instant case) would be regular from
reserved under the

departmental [ promotionfor

have a right and entitlem.ent to the
^jihe-^ay the

That the petitioners 

back benefits

'• .VB
attached to the post from

A

DEC 2B1A
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and a:vadability .;oi thei
s of the petitioners 

incided.

/■

qualification

vacancies coi

/
/
/i

of one and the,oners being the promotees

]o0 placed
That the petitio.

batch, are
senior ho. the

sat on the
■ C. required to

same 

fresh appointe 

seniority 

has beeni

, have

seniority list whatsoever
es, but the respondents

list and uptill now no

issued/ circulated.
•been •seniority list has

departmental;

Tribunal

That m view of the fact that no
D. neither can file a

issued, the petitioners
can have recourse

-5to the Services 

, therefore, thih august 

directions

appeal nor 

for agitating 

Court

/their grievances
appropriate

to', the • 

in .view ofissuecan
with law, into act in accordance

laid do-wn by the apex
respondents Court in the

1.*

- . of law
cements reported m

the principle SC;:6:12,';2003•1
PLD 19B1

pronoun 

SCMK325, etc.
intreated 

rovisio'ns of Article
not beenhavethe petitioners

with law as against the p
That
accordance
4 of the Constitution.

E.

dditional - \

of ^attestE
their right,to urge a

after the, stance
reserve

of the Court
That petitioners 

grounds with leave
dents becomes hno

■ F.

wn to them.
respon

l ■

■ At..!

• Prayer 

■ 2Dio
- >

its IS, therefore, prayed that on .;

be.In view of the foregoing

of this petition, this

issue an

Hon’ble Court. ;may
accefitance 

pleased to
for treating the promotion

direction to the; respondents

from the date
appropriate

of the petitioners



3^c -.
I4 •

^ 'It# 

■■ 11

.6 ;I'

/

vacancies had become a,
of SSTs^CBP^

being..

'-.i and tbequalified on 

and also to 

senior

/
the seniority fistwerethey circulate

"petitioners iavailable

16), gi^^5
promotees agai

to the • ;•!positions
iust the fresfi recruits. 0 i

ifound fit-are mwhicfi the petitioners 

also be granted.
remedy toj\.ny other

;re and equity mayinlaw, justice

Petitioners
8-

Through m
IVIuhammad 1^
Advocate Sup^ Court ' ,.

&

tfilyas
High CourtAhht=

Advocate
1.7

has ,the subject matter 
st Court. Iv. :/.

■ Advc)date ■ ■ea

filSTOFBQOm 3,istan, 19^3.
CaseTaw according to need.1)

2)

P

1 fvMC

ouri

I
•f ••
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PESHAWAR..PESHAWAR HIGH COURT,

ORDER SHEET

____________ ________________
Order or other Proeieedings with Signatm^^^iclgej^^ ... r

.V

Date of Order/ 
Proceedings -

is: Aiitj .•V---JWPNo. J951-P/20]6M± -i..'Wi01/12/2016. 'hi-6:
i/:/.: vMr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for resTi^jid^i^

“•a’

Present:

Through the instant ■ writWAPAR AHMAD SETH,J^

have prayed for issuance of . anpetition, the petitioners 

appropriate writ directing tlie respondents toitreat their promotion

and 'also, to circulate .the

itv list of SSTs BS-16 by giving them senior position being

from the date, they were qualified on

seniority---

promotees against the fresh recruits.

Arguments heard and available re.cord gone thr 

The prayer so made, in the writ petition and argue^

of petitioners .in two parts 

claiming an appropriate direction ,t6, the 

to circulate ihc senior list of SSTs (BS^16). Yes-, 

section-8 of Khyber Palchtunldrwa, . Civil

•J

;h.
2.•1

3.

at bar clearly bifurcate, the case■)i

firstly, petitioners aree

respondents()

Servants
according to

cadre, or post, thefor proper administration of serviceAct, 1973,

D

Pespaw^r High ^euft
[IEC .21^6.. .

I

^ - ■
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a seniority list of thc members ofappointing, aulbority shall caUvSe

the time being of such service, cadre, or poshto be prepared and

prepared under subsection-: 1, shulhbethe said seniority list so
■;

revised and notified in the official gazette at least once. in 

calendar year, preferably iii the month of Januaryan; view of the 

clear provision of law, the first prayer. of the petitioners is

of learned AAG 'and the'competentallowed with the consent

the seniority listof SST s BS-16 in
authority is directed to issue

seniority etc, but in theaccordance with the relating to

month of January, 2017, positively.

w) > .

r

■ts.
|e^»>iS»£*S*r"22S

^iStfifSlSSaSSSndHibnfiofi-

^|jgfe|g;;©fiS^SiStiEi!ion.t&s.£bua

-are »of4het vdewdhagdhe* gagg':

seTwdce-e-'andi.'-aswS'ucu-wiinQ.er

:KKfrsa;s:iMft|iffitEai-

SigwiftHimrEiw?^
of the above, this writ petitiori Is disposed ofIn view5.

'l&x[)EC2016
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

, PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 

: MR. JUSTICE SH.AZMAT SAEED
- MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in. with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt; of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

Attaullah and Others 
Nasruminullah and Others. 
Mukhtar Ahiuad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr .Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017. A
ORDER. ’A

Ejaz Afzal Khan J. The learned Additional General 
appearing on .behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such.

,Sd/-Ejaz Afzal Khan,J 
- Sd/- Sh.Azmat Saeed,J. . 

Sd/-Ijaz ul Ahsan, J.

• ISLAMABAD. 
.20.09.2017 ■
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
-■{ PESHAWAR.

Service Appeal No: 116 /2018

. Fazal Karim SST GHSSS Amnawar District Bunir Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

■ -ivKi'.-.r. -

Respectfully Sheweth

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

1 Thafthe Appellant has got no cause of action/locus standi.

2 That the instant Service Appeal is badly time barred.

"^'3.:. That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal Is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc:) .

■ jV.i:.:-.',

9 ' That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant Is not competent to,file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.

-a:.:-

V
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ON FACTS.

'' “r'l. Respondent Department has sought
SST n r'! T ® candidates for the appointment on adhoc basis against the 
SST(G) Post in the year 2009 with the conditions that the in service teachers of all 
are not eligible to apply for the said adhoc & contractual

2 That Para-2 is correct that the appellant is a regular & bona-fide Civil servant in the 
Respondent Department & was not allowed like others in service teachers on the ground 
that he advertised posts tor SST(G) in BPS-16 are on contractual & adhoc based unon
s'emce careef Hete" th h fatal for their respecfive
Respondent Dep™t ^" ^^e

' ihrlcf K D ^"cvices Regularization Act 2009 passed bv
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who werl
7nnq'” I basts regularized by Respondent Department. (Copy of the said Act
2nno ,s already attached with the judicial file for ready references).

cadres
posts.

4 That Para-4 is incorrect & denied on the grounds that the Respondent Department has

directions to consider to the . on 26/01/2015 with the

has promoted the Petitioner against the SST(Sc; ) post ^
cum fitness basis in the Respondent Department. in BPS-16 in view of his seniority

5 That Para-5 pertains to the Court i 
already been implemented by the 
comments.

record & judgment dated 26/01/2015 which has

no furtherRespondent Department, hence

6 That Para-6 is correctSSTfr^ R P u° appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/Li4 
with immediate effect instead of the year 2009.

' 'Tz zzzi rr'r
8 That Paa-8 is incorrect & denied on

against the SST(G) BPS 16 nn t • the appellant has been promoted

judgments reported as SCMR P-386 & SCMR 1996 P 1?R7 nf tho a . c

9 That Para-9 needs no comments being pertains to the Court record.

no comments being pertains to the Court record.10 That Para-10 is also needs



)‘J
i.

lx That Para-11 is correct that the Responderit. department has filed, , , a CPLA against the
judgment dated 01/12/2016.,..passed by-the-TPeshawar High Court before the 
‘Supreme Court of Pakistan butr August

on later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 
has been worked out for the promotion of in service teachers on the basis of their 
respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the 
following grounds inter alia

ONGRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance 
with law, rules & policy, as well as with immediate effect in terms of the appointment 
Promotion & Transfer rules 1989. Hence, liable to be maintained 
Respondents.

in favour of the

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be 
dismissed on the grounds that the appellant has been treated as per law rules & policy 
vide Notification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.

C Incorrect & denied. The appellant is not entitled for the grant of back benefits against
the SST(G} post since 2009 under the relevant provisions of law, recruitment St 
promotion policy.

D incorrect & denied. The appellant has been treated as per law, rules & criteria in the 
instant case having no violation of Articles 25 & 27 of the constitution of Islamic 
Republic of Pakistan 1973 by the Respondents.

^ & justTfka^onappellant is illegal & without any cogent proof

F Legal. However, the Respondent Department seeks leave of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this 
Honorable Tribunal may very graciously be pleased to dismiss the instant
service appeal with cost in favor of the Respondent Department in the interest 
of justice.

Dated ] /2018

E&8E Departmeni: Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

Eki^pcpaft^nt Khyber 

Pakhtunkhwa,'Peshawar. 
(Respondent No: 1)

i
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BEFORE THE HONORABLE KHYBER PAKMATUNKHWA SERVICE TRIBUNALT . PESHAWAR.

Service Appeal No: :/2018

. District p- Appellant.. j:

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

i- • : - . Asstt: Director (Litigation-ll) E&SE Department do hereby
soiernniy affirm and declare that the contents of the instant Parawise Comments are true & 
coi roct to the best of my knowledge & belief.

Deponent

Asstt: Director (Lit; il)
E&SE Department, Khyber 
Pakhtunkhwa, Peshawar.


