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ORDER - -
13" July, 2022 1. - Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
‘Muhammad Tufail, Assistant office of the Directorate, Eleme’,"ntary
& Sjeconde-lry Education (E&SE), Peshawar -and Mr. lf‘tikhér Ul |
Ghani, DEO(M) Buner in person present. )

AN ‘

. o N :‘;‘ \ < A .
"'“\“*"5\"5"\\ AN S‘*‘"‘;}‘i\ SN "\S 33 mrees ANANT “;X} FRARNY . B S N N
L 2. Vide our detailed order of today placed in Service Appeal‘No.-Q

2 R ‘:. < S Y\ - A . L . -
' YRl e 82/2048: fitled “Abdur Rashid-ys-, the Government of Khyber
SENY EZVAN AY N >d A kY PERN

SRR -,,\A. \ , Pakhtunkhwa through Secretary Elementary & Secondary Education
e \A‘ 1y - (E&SE), Department Peshawar and others” (copy placed in this file),
. «;“\?‘,&3{]‘\ i

* this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALCYM ARSHAD KHAN)

'CHAIRMAN

(FAREEHA PAUL)
MEMBER(E)
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25.11.2021 Proper DB is not. available, thérefore, ‘the case _ﬂis-" o
| # |
adjourned tod&/ X /el for the same before E&B.

i - | | -, . Readen .. - RIS
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. 15.06.:2022 ~ Learned counsel for the appellant present. M. Yal%min Khan, ADEO .

. i "' Fed . o - ~ B
alongwith  Mr. Kabirullah Khattak, Additional Advocate General for the:
respondents present. ‘ '

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for-

aruments.on 13.07.2022 before the D.B.
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05.08.2021. ? Learned counsel for the appellant present,

- Mr. Kabirullah Khattak, Additional Advocate General a_longwith‘
Ubaid-Ur-Rehman ADO (Litigation) for respondents présent.

Former made a request for adjournment being not in
:possession of the file today. This being an old case be fixed in ,Ias't'-

N week of September, 2021 for arguments. Adjourned. To come up for -
arguments on 23;09.2021 before D.B. |

- Member (E)

23.09.2021 ' Counsel for the appellant and Mr. Muhammad
Rasheed DDA for the respondents present. |

Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case to

come u arguments on 25.11.2021 before'the D.B.

(Rozina Rehman) Cha '

Member(Judicial)
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R ",;1_4.01.2021 o "Junior to counsel for appellant and Kabir Ullah Khattak

"f!eafned-Additional Advocate General alongwith Ubaid ur Rehman

Lo . ~~ _ADEO for réspondents present.
" S g : Duzto COVID-19, th§e case is adjourned to 01.04.2021 for
U . - the same as befc-e. -
S - | READER
, |

01.04.'2021' Due to non availability of the concerned D.B, the case is

adjourned to 20.05.2021 for the same.

1
r . ’ !
- . .

05.03.2021 Due to pan-demic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.
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__}:\ . -.g - Q -.2020 _ Due to COVID19, the‘,casé is adjourﬁed to‘_"
.ot 4 /_-'%/2020 for the same as before. ‘

06.07.2020 .  Due to COVID19, the case is adjourned to 31.08.2020 for
the same as before. ’ '

31.08.2020 - Due to summer vacation, the case is adjourned to
05.11.2020 for the same as before. ";;-"-
) g
3 ; :_..5:‘,
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S ‘
05.11.2020 Junior to counsel for the appellant and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for re'spoﬁdents
present. |

The Bar is observing general strike, therefore, the

matter is adjourned to 14.01.2021 for hearing before the D.B.

\ > ‘.:'.v:" :'-
- Chatrthan - - S0

(Mian Muhamma
Member (E)
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Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for

“the respondents present. Learned counsel for the appellant:

seeks adjo
on 08.04.2

pent. Adjourned. To come up for arguments
efore D.B.

L

Z ‘ L
(Mian Moha ad) (M. Amin Khan Kundji)
Member "Member




18.12.2019

26.12.2019

27.12.2019

02.01.2020

Learned counsel for the appellant present. Mr. Kabir Ullah.

Khattak learned Additional Advocate General present.

Learned counsel for the appellant seeks adjournment.

Adjourn. To come up for arguments on 26.12.2019 before

D.B. é?/ @/{

Member Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the .
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

n#ﬁmj Member

Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for

the appellant seeks adjournment. Adjourn. To come up

for arguments on 09.01.2020 béefore D.B.

Member Member

Due to general strike of the Khyber Pakhtunkhwa Bar
Council, the case is adjourned. T'o come up for arguments

on 03.03.2020 before D.B.

i Q.-
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30.04.2019 Learned counsel for the appellant and Mr. Muhammad

Jan leamed Deputy Dlstrlct Attorney present. Learned counsel '.;
for the appellant seeks adjournment. Adjourn. To come up for

arguments on 15.05.2019 before D.B. @ o

mber _ Member

115.05.2019 Counsef for the appeilant and Addl. AG for the
| respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
24.07.2019 for arguments before the D.B.

\\ v

Chairmadn *

.24.07.2019 Learned counsel for the appcllant present. MAr.A VAL
Ullah learh_ed Deputy District for the respondents present: -
Learned counsel for the appellant secks ad_jom'nment.-' |
Adjourned. To come up for arguments on 09.10.2019 before

D.B.

(

(I ‘S.':.lirl Shah) ' (M. Amin Khan Kundi)
‘Member © Mcmber
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© 30042019  Leamed counsel for the appellant and Mr. Muhammad

Jan' learned Deputy District Attorney present. Learned counsel
- for the appéllant seeks adjournment. Adjourn. % come up for

arguments on 15.05.2019 before D.B. , , |

Member - | : A Member

~15.05.2019 Counsel for the appellant and Addl. AG for the

respondents present.

~ Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
-24.07.2019 fo_r arguments before the D.B..

Chajrm n -’

24.07.2019 - Learned counsel for the appellant present. Mr. Zia
Ullah learned Deputy District for the respondents prescnt."
Learned counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 09.10.2019 before

D.B.
Z
(HUS (M. Amin Khan Kundi)

Member ' Member
. , W
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- 13.02.2019

28.02.2019

"1espondent department seeks:;

Clerk - to- counsel for ‘the appellant prcsent Shakeel¥™
5 Supermtendent representatlve of the 1esp0nden1 depaxtment

present. - Written reply not . submmed Replcscntatlve of the

reply/comments. Granted. To come- up for written

reply/comments on 13.02.2019 before S.B @ /1

Member

Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate General
alongwith  Ubaid ur Rehman ADO present.

- Representative of the respondent department submitted

written reply/comments. Adjourn. To come up. for

. rejoinder/arguments on 28.02.2019 before D.B. .-

Member

Clerk to counsel for the appellant and Addl. AG

f alongWith Hayat Khan, AD for the respohdents

present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019

before the D.B.

h?gm/Mr- Chairman '

umc to furnish written

1

«



RES
et o 10.08.2018 - Neither dppellant nbr his counsel present. Mr. Kabirullah' . N
D ' Khattak, Addl: AG for respondents present. Case to come'ﬁb i
for written reply/comments on 09 .10.2018 beforé.B. ; |

Chairman

109.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the
respondents f)resent and made a request for adjournment.

Granted. To come up for written reply/comments on

27.11.2018 before S.B.
:éhairman

27.11.2018 Learned couﬁsel for the appe.l!an-t and Mr. Kabir Ullah |

| Khattak learned Additional Advocate General-alongwith Mr. Hayat |
Khan Assistant Director present. Written reply not submitted. -
Representative of the respondents seeks time to file written
reply/comments.  Granted. To come up for written
reply/comments on 18.12.2018 before S.B. | .

Member

18.12.2018 Learned counsel for the appellant and Mr. Kabirullah. -
| ‘ khattak learned Additional Advocate General | alongwith
Muhammad Azam KPO present. Written reply not recei‘\v/ed‘.‘,
Representative of the respondent department secks time tolfuthish :
written reply/comments. Granted by way of last chance. To comfe :'
up for written reply/cbmments on 24.01.2019 before S.B. - A
=

‘Meémber
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*07.02.2018 Counsel for the appellant present. He submitted preliminary
| - arguments that similar appeal no. 363/2016 titled Shireen Zada-vs-
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-
Education Department have already been admitted &c';vregular hearing. This

has also been brought on the same grounds.

" In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the abqu‘m!e;:r_}‘t.ioned plea. "_lfp.e;_'appgllgnt is ‘directted. __tg_éiep__osit security and
process fé,e }I)_V:ithil}. 10 days. the%regﬁ_er nqt‘ic.ehs b'e:hi%;ugld‘ to :t.he'resp(;nden(ts

fo‘; written ;regly[c;gm_mems; on 16.04.2018 before S,B. .

- : v L. -
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(AHMAD HASSAN)

16.04.2018 (IcaI\ oi lhc (.ounscl “for appcl]cml and /\ddl AG Tor l’ha

mpondcn{s pwscnl Sccuuly d;l]d process. fee not duposuod /\ppcllam is

dnulccl o dcpoxll xcunly and ploccss fee within seven(7) days; thercafter

notices be " issued {0 lhc respondents for wrillen- 1'cply/conmxcnl's on

05.06.2018 belore'SB.- - -~ T
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05.06.2018 - Learned counsel for the appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned

N tDepoSited
[ ProcessF

et reply/comments on.% &3 before S.B
N

Member

counsel for the appellant requested for further time to deposit security and -
process fee. Requested accepted by way of last chance. Five days given to
deposit ‘security and procéss fee. Thereafter notices be issued to the
respondents for - written reply/comments. To come up for written
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Form-A
FORMOF ORDERSHEET
Court of '
Case No, 94/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 23/1/2018 The appeal of Mr. Hamdullah presented today by Mr.
Akhtar lIlyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please.
'&—a_e_,‘)
.y REGISTRAR
2-

This case is entrusted to S. Bench for preliminary hearing

to be put up there on 2:1 2 ! | 5
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BEFORE THE KHYBER PAKHTUNKHWA QERVI(‘ E

TRIBUNAL, PESHAWAR

SANo._ /)6 no1g
g '
Fazal Karim ....... ...oooivvviirieeeeeeeeeeeieiiiineeeeee . Appellant
Versus
Govt. of KPK through'Secretary, (E&SE),
Department, Peshawar and others........................... Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. | Appeal - q
2. | Copy of consolidated Judgment A —
dated 31.07.2015 ‘ 5-p4
3. |Copy of promotion order B
30.10.2014 2'7 Z
4. | Copy of W.P.No0.1951 and order C 26-7
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 %—l‘fc
6. | Copy of departmental appeal / E
___ | representation : Lﬂ
7. | Wakalatnama , 9?,
'Dated; 23 /’/2@]‘2 M
Appetlant
Through
Akhtar Ilyas
Advocate High Court

6-B Haroon Mansion
Khyber Bazar, Peshawar

Cell:

0345-9147612
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E M BEFORE THE KHYBER PAKHTUNKHWA SERVICE
RE AL, PESHAWAR ™
TRIBUN WAR R

SANo_ \Lb o018 Diury N [|_2—

Fazal Karim, SST (G) Dated D’BZL/@
GHSS Amnawar, District Buner ...................... e Appellant

VERSUS

1. Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.,

2. Director, Elementary & Secondary Education, (E&SE), Khybcr
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at.Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE: ’

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print meédia, inviting
applications for appointments against those vacancies, but a rider

fledto-day g given therein that in-service employees would not be eligible
Reﬁimfhra and they were restrained from making appllcatlons,_
22!

/9 2) That the appellant do belong to the category of in-service

employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoe/.contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI 0f 2009)



S)

6)

7)

8)

9)

2

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A™)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the céncluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 30.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

-That till date seniority list of the SSTs in BPS-16 has not been

issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Al reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not

"be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the
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10)

1)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacdncy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.
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D. - That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the .appellant is found fit in law,
justice and equity may also be granted.

A ant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.
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ATTA ULLAH AND OTHERS............. PET/T/O:\/@S\@; /.

VERSUs. =2
THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing /\, (‘ O O_ n’f ‘)

Appellant/Petitioner }M/}( L‘{/’] (L ﬂﬂ 19 /\JLUSL /\ /\a i ﬂ(]{/v(’( “7/@

Respondent }W!,\ ()g(mf(_fw\\/ O<)/f Pr’k,z{i Z\el c’zx /e ' (.
U/ [uckébd o AN YJ\(;J fCLqm/-\{'\C}

WAQAR AHMAD SETH, J:- Throtigh 1‘./3)'_5-. »:sirlwg'l_e-"'

Jjudgment we p/‘dpose fq dispose of the insta'i\)fzf' :W.fj"f:l_é?ff"i;‘fff'?:f?:_f
No0.2905 OF-200'9 as weil as the connecz‘_eélir/i(riit' Penmn
- Nos.2941, 2967,2968,3016, 3025.3053,3183,.3251[@ of.
2009,496,556,664, 1256,1362,1685,1696,2176, 23305?5&?,269'5;:

2728 of 2010 & 206, 3{535,435 & 877 of 2011.’:;)3 _.‘QQ/'n‘mon'
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Islamic Republic of Pakistan, 1973 with the fo//_o'v;'/'jh"‘g‘Are'/ief‘:---:~ o

The petitioners in all the writ petitions “haﬂve:

“It is, therefore, prayed that on -acceptanét,;—
of the Amended Writ Petition the abo';?vc'j:-'~ |
noted Act No.XVI 2009 namely ‘The North
West Pfovince Employees (Regu.;’arizatio‘n:--_-,"'
of Services) Act, 2009 dated 24" October, .
2009’ being illegal unlawful, without

authority and' jurisdiction, based .Oﬁ“l

malafide intentions and be‘in'g

unconstitutional as well as ultra vires*'t'oh"'

the basic rights as mentioned in the
constitution be  set-aside and the
respondents be directed to fill up the abovc o
noted posts after going through the lega! -

an& lawful and the normal procedurei‘a}.‘;"'”_”7'
prescribed under the prevailing 'Ia?.&}'/s'

instead of using the short cuts for ob/igfjj’g __: "

their own person.

it is further prayed that the
notification No.A-14/SET(M) dated
11.12.2009 and Notification No.A-17/SET(5): .

Contract-ApptT:ZOO.‘Z dated 11.12.2009, -as: -

well as: - Notification ..

_N’o.sO(G)Esmas/zagg/ss(COnrra_cz) daf_t'éd-‘_._ 5

‘approached this Court under Article 199 of the;c_:ohéfi'tu{jo;j of _' IO



e

31.05.2010 issued as a result of:abov—eg.'A'. |
. noted impugned Act whereby ail the privat'é'.-"‘-.}-',-',j
respohdents have been regularized may .
also be set-aside in the light of the above - -
submissions, being illegal, unlawful, in:.‘l‘.
consti?utional and against the fundamenta{:i"'.‘ SR
rightsb of the petitioners.
| Any other fe-l)'ef deemed fit andi" ':-"'l
" proper in the circumstances and has not
been particular asked for in the noted Wr:t -
Petition may also be very gracious[y:__ :.,

granted to the petitioners”.

3- It is averred in the ,oe_n't/"on that the pet/tronersare o
sotvanig intho Educalion D(};;::/(;[nb/;/ ol KIP'K Wul!\mcjpo,{uc;

as PST,CT,DMPET.ATTT, Qati and SET : /ndr/rc,lcnt
Schools; that respondents No.9 to 1359 Lvere.:?'épgih;_te-égf on
adhoc/contract basis on di[ferent' times and!arerontho,r
service were regularised -t.hr'o,ugh the- North WestFront/or
.Pgﬁqvinco Emiployecs (chlgtllc.a/'izu(ior) of ScwiceSj Ac!20()9
that almost all the pet?/bngrs have  got rherequrec/ :
qualifications énd also got at their credit the /engfg‘j ofsemce ‘

,,/ that as per notification o.SO(S)6-2/97 dated..03/06/1998 - -

-

Pasnhicwar Hyh . Court = Sl

v e e e e
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the qualification for appointment/promotion of the'l'S,ET‘ o
Teachers BPS-16 was prescribed that 75% SETs shall be .
selected through Departmental Selection Comm_r’tfée_dh -','thé, 3

basis of batchwise/yearwise open merit from anmiongst the

candidates having the prescribed qualification and reémaining =+ - 0 =0

25% by initial  recruitment through Public Service .-

Commission whereas through the same notifiéavtlfdrj:t'h‘e_

qualification for the appointmént/promotioh of th-é.‘_ _Sbbjéct:' S

Specialist Teachers BPS-17 was prescribed that 50% ‘shail. :
be selected by promotion on the basis of sén;qrify cum

fitness amongst the SETs possessing the q-ya['if}‘caﬁ(jh_'

prescribed for initial recruitment having five years service and: .~ «~

remaining 50 Aby initial recruitment through the PL_/b-.n"c. Service .. '

Commission and the above procedure was addp!ed‘by_, {'be_’

Education Department till 22/09/2002 and ihe appomtmen(s LR

on the above noted posts were made in the light ofz‘he above ATTESTED

notification. It was further averred that the Orclmance "
No.XXVIl of 2002 notified oa 09/08/2002 was pko’-rﬁu,/ga[ed_ .
~ under the shadow of which some 1687 posts of dn’fvou

cadres were advertised by the Public Service Commission - -




That before the promuigation of Act No.XVI of 2009 it'was

practice of the Education Department that _fnsz‘ea_d j-_of Co .

L

promoling the eligibie and competent persons a'm.on'gsz“ fhc—}f -

teachers community, they have been adverﬁs)’ng the 'ér-béVe '

noled posts of SET (BPS-16) and Subject Specialist. (BFS- -~

17) on the basis of open merit/athoc/contract wherein it waé

clearly mentioned that the said posts will be temporary and i

will continue only for a tenure of six months or tilf the :

® -

appointment by the Public  Serviced CO:/ﬁf_l_"l/‘SjS')'On-:'-AOF.~

Departmental Selection Committee That dffC'/ pussmq (/10 B

KPK Act No.XVI of 2009 by the Provincial Assemb/y the'f o

fresh appointees of six months and one year onfthe Aa,dho(_:'_ -

and contract basis including respondents no.9 to 1 351 'W/,t"h' 2

clear affidavit for not adopting any legal course to mbal'%é.;thef’r"i e

services regularized, haye been made perma/i'enr ano’

ATTE

regular emp/oyeos whereas the emp/oyees and teachmg

staff of the Education Departrment having at rhe/r cred:t a

TED

service of minimum 15 tu maximum 30 years have buen

ignored. That as per congract Policy issued on 26/10/2()02

the Education Depan‘me_ng was not aL/(horis_e_d/entféIéd-_f t‘b‘




Ll
. .
.i\
N *

A

make appointments in BPS-16 and above on:l_;:z‘.h.ej’t‘ com‘ract
basis as the only appointing authority under”ﬁf_i/{é‘:'fg_/‘_e'g Was R
Public Service Con7/7'7:'$siqr7. That afz‘e{‘ the pulllJil/i:c'a:_t/lon, made .
by the Public S'erv/cc Commission thousands ‘o‘f -:tlea.'c‘he'rs'.-
eligible for the above said posts have already. 'ap-b_/iéd- t-').u.a‘

they are still waiting for their calls and that through the abové o

Act thousands of the adhoc teachers have peen reg_u{an'.z“éd‘

which has been adversely effected the 'n‘ght‘s of ':m-‘?i,' o
petitioners, thus having no efficacious and adedi’?'fé'r.é',rﬁedy‘[ A

available to the petitioners, the have knocked thé;d.'o'of of this

Court through the aforesaid constitutional pez‘:’f}bué.';_. Lo "

4- The concerned official respondents hqgé :l_fq_rr?/_'s‘/_ijréd
parawise éomménts wherein they raised cehféin !ega/dnd
factual objections including rhg question of mé/"ﬁrai}?a}t-)‘[/:/'t;;éf »
the writ petitions. It was- fgl:/n‘her stated that Rq:"‘e‘i\?(é) of the
N.W.F.P.‘ Civil Servanfg‘ (Appointment, Promot/on& -

Transfer)Rules 1989, authorised a department to lay chwh‘ o

meihod of appointment, yualification and otherf'(:ondf?ig;)ris Ll

applicable to post in ccg‘hsu,_ja‘afion with Esrab)"ishnjéng; & .

Administration Department and the Finance'.,':Dépérrr:ngﬁt-.

& -,




That

(o improve/uplist the standard of education, the = :

Government replaced/amended the old procedure I.é. 1 OO%,:

incluging SETs through Public Service Comm/'ssion'.AKPK"fOr o

recruiliment of SETs B-16 v'/'(‘/o Notification N()SO(PF)/L :_ i

5/SS-RCNa' Il date: 18/01/20/7 wherein 50% ssrs (SET)': L

f/(ness i i@ fo/lowing manner--

"(i) Fon‘y percent from CT (Gen)

CT(Agr) CT{(Indust: Art) with at least 5

years service as such ‘and having the

qualification mentioned in column 3.

(i) Four percent from amongst the DM ~ .~ -

with at least 5 years service as such and
having qualificalion in column 3.
(i)~ Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) ~One percent amongst Instructional

Meterial Specialists with at least &5 years

.Shd// bc Selected by promotion on the basis of sen/om‘y cum" S

&

O LTS "




service and having qualification mentioned., -

in column 3.”

It is further stated in the comments that due':'_"z‘ol_rhe,-'

degradation/fall of. quality ‘education the Govemment

abandoned ' the  previous  recruitment Abo/icy', of |

jzromotion, appointment/recruitment and in order to improve . -

the standard of teaching cadre in Elementary &Socondary
- Education Department of KPK, vide Notificat)bﬁ A‘.da:tedi' '
79/04/2004 wherein at serial No. 1.5 in co/umn5 fﬁei
appointment of SS prescribed as by the initial recrurtmenf

and that the (North WestA Frontier Prowncla/)Khyber
Pakhtunkhwa Emp/oyees(}?c;gular/zation of Se/wcos)Act a5
2009 (ACT No.XVI of 2009 dated 24" October, 2009/s,fega/ o

lawful-and in accordance wilth the Constitution of Pé'/(isrén.__ﬂ'-'

“which was issued by the competent authority and'jurisdiction, - - T

5-  We have heard the learned counsel for thé.pér.tiés',‘andﬂ S

have gone through the tecord as well as the law on thé_’

subject.

e 3

e e - Sy

e Ll
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6- The grievance of the pet/z‘ionersb/'s two fold i'r;'_‘:re_spe,c:t: A

of Khyber Pakhtunkhwa, Employees (Regu/an'zafién :Ofil
Services) Act, 2009 firstly, they are a//eginé that fe.glji-/(a;‘r"'bog(l  :

in different cadres were adven‘iseé through Pub:/i‘q'f Serwce "
Commission in which petitioners were compez‘inéjii\::/{./ifhf hzgh C
profile carrier b.uz‘ due to promu/gan‘on of Act ibid, f—i;éyféou_'ld‘» .
not madé through it as no fun‘her proceed/::ngv-s“: were .
cOndugte’d against the advertised post and secd:h'd/}‘/‘.,:jfﬁi_'ey} e
are _e1g/'fqtir;g the legitimale  expectancy :cgd/dmgmeu

promotion, which has been blocked duc to the ‘i/‘:.‘blolcl_'(

induction / regularization in a huge number, courtesy 'Act, No.

XVi of 2009.

7-  As for as, the first contention of advertisement and in

blork regularization of employees is concerned “in Hiis

respect it 1s an admitted fact that the Government has the. S

nght and prerogative to withdraw some posts, already
- advertised, at any stage from Public Service Cbm'm.ilssr'éq'-

and secondly no one knows that who could besséfe'c:(ed‘inf s

open merit case, however, the right of comp,eti{id_r,; s

reserved. In  the instant case KPK, e‘r’np"/oi/‘ée‘s-"w

s Coun.




(R . gularization of Services) Act,

2009, was ,o,ro:;m_//g‘atéd, DR PR )

which in-fact was not the first in the line rather N WFP(now o

Khyber Pakhtunkhwa) Civil Servants (Regulérr';z‘a:ﬁdh- of -

Services)! Act, 1988, NWEP (now Khyber Pakhtunihwa)

(Reguiaz‘ion of Services) Act, 1989 & NWEP (n'o"ﬁf Khyber ~.

Pakhtunkhwa) Adhoc Civil Servants (Regu/afizaffon‘ of

Services) Act. 1987 were also promulgated and Wére:jn‘éi/.é:ﬁ SR

challenged by anyone.

8- In order to comment upon the Act, ibid, it /SImporfanf o

to go through g‘he relevant provision which reads a‘s,_i funde'-ff:f-‘

S.2 Definitions, (1)---

Py

. a )--__ '

aa) “contract appointment” . -

means appointment of a duly

qualified persorn made otherwise =

than in accordance with the .

.prescribed method of recruitment. .

b) “employee” means an.

adhoc or a contract employee -

appointed by Government On;,.',._:;'---

adhoc or confract basis or second-. - .~

- shirt/night  shift but does not. |

include the employees for project"'j.,,.',".

post ur appointed on work charge B o e




- c—
« !
‘\
k. - 4
. kl

basis or who are paid out of - -
. contingencies; ‘

[ whereas,

S. 3 reads:-

Reqularization of services of

certain employees,---- All

employees inc/uding_ﬂ_l-‘
recommendee of the High Courit_» :
appointed on contract or adhoc o
basis and holding that post on 370 ;;f"‘i
;December, 2008 or. till the" |

comniencement of this Act shall_." IR

be deemed to have been validly:=" - -
appointed on regular basis having
- the same  qualification and - T

experience for a regular post;

9- The plain reading of above secn’ohs of rheAct /b/cf _
would show that the Provincial Government, has regu/anzod

the "duly qualified persons”, who were appointed on contract:

bésis under the Contract Policy, and the saicd Con!réét‘ Poliby: . L

was never ever cha//enged by any one and'?h'é"séime__‘

remained in practice till the commencement of the said Act’- -

Felitioners. in their writ petitions have not quoz‘ed_.ény- :s'/f/,:g_i’é -

B .

under the said Act, were not qualified for the poéf’ d‘g‘_ajh_s( ‘

incident / precedent showing that the reqularized emp/dyéé_s’A‘A.':;-"f_-" R




S

wh'ii they are regularized, nor had placed oh{?-ﬁlreébrdé‘ny R

documents showing that at the time of their apgb‘jhfm.'en'{b o .
- contract they had made any objection. Even otherwrsethe |
Superior ourts have time and again reinstated- em,o/oyees
whos:  appointments worcls" declared f'/'regu/é‘k; by -‘t_/-l';‘e_i |
Government Authorites, because auz‘hon’fiés j~. :.be-ingi:_;',"'H

responsible for making irregular appointments on ‘purelj‘/':

temporary and contract basis, could not subsequ’eﬂn.ﬂ} turned. ~

round and terminate services because of no: /ack of“

quahf/catlon but on manner of splect/on and the beneﬁt of the o o

lapses committed on part of authorities could no;‘ beg/vento e

the employees. In the instant case, as well at HIC (/[}7(—) of - . .
appointment no one objected to, rather the'auz‘h'o‘r/‘z‘ies' - |
committed lapses, while appomz‘/ng the pr/vate respondents.-.‘.

and others /7ence at this beza[ed stage in view of. number of‘

judgmem‘s Act  No. XV/ of 2009 was promulga{eof R

‘7"

/ntercsnngly this Act is not applicable to the educaricjf__'g}

department only, rather all the employees of the Proyincia‘[ -

Government, recruited on contract basis till 31% Decembe;;

2008 or till the commencement of this Act héké:;béé/';"_




regularized and those employees of (o other departiments

who have been regularized are not pairty to this Wr_i'r‘béz‘i(/fon. o

i0-  All the employees have been regu/ar/'zéc'f-'__@ndé'r.f:t'/'iéf.-.‘-‘ e

Act, ibid are duly qualified, eligible and compéfé‘m"ifér-the:'r L

post against which they were appointed on contraci -basis .

and this practice remained in operation for yoars., Majority of -0

those employees getting the benefit of Act, ib,id mayhave

become overage, by now for the purpose of'-. reléfuitme'n'f' -

against the fresh post.

11-  The law has defined such type of leg/slat/onas |
“beneficial and remedial”. A beneficial /ogffl.c';.!/'c;n iis ‘a
statue which purports to confer a benefit on IHdIV/C/UE]/bOf a
class of persons. The nature -of such benem‘fstobe

exended relief to said persons of onerous obligé‘fioh.s: under . .

Z
o

contracts. A law enacted for the purpose of-;-bbrké’cifng’_"é o

defect in a prior law, or in order to provide a remé_'qj'/ where

non previously existed. According to the definition of Corpus - B

=

Juris Secundum, a remedial statute is designed to correct-an -

existence law, redress an gxisience grievance, or introduged

reqularization conductive to the public goods. The cha!/ehged




Act, 2009, séems to be a curative statue as f(D-,r‘:y'e.ars':H;é': -
then Provinciaf Governments, abpointed emp/oyees on
contract basis buf admittedly all those contract apbéihé}ﬁenqs
were me‘zde: after proper advertisement andonthe

recommendations of Departmental Selection Corhh%ﬁte_'éé; . o

12- In order to appreciate

Leneficial legislation it is important to understand‘--tﬁé’;‘scop;e' S
and meaningv of beneficial, remedial and curativ'e':légféi‘ation.' "

Freviously these words have been explained by N-'.S»“'bevdré- o

1 inlerpretation of statute, tenth edition in tbéﬂ ,fo//dWii7g .

manners:-

“A statue which purports to confer.a . e
benefit on individuals or a class of | i

persons, by reliving them of

onerous obligations under contrac"tsi o

entered into by them or which te‘n‘o{

to protect - persons - agai,rj's"_t'{_':;: -
- oppressive act from individuals w;rh P

whom they stand in certain EE

‘relations, is called a benefic;‘/'_.:-}jf':"f?:-‘

legislations....In interpreting such.a  + .

statue, the principle eostablished'is = =~

_ that there is fo room for taking a - .-
narrow view but that the court is
entitied to be yenerous towards the =

persons on wéhom the benefit has =

the arguments . '.'rjé.g‘arding."‘.,

"



Remedial or curative statues on the other."f‘.?ah'd'zhave'

been conferred. It is the duty of the -
court to interpret a prowszon h
especially a beneficial prov15/on
Liberally so as to give it a wrder:“"
meaning rather than a restrict.iv_-b:
meaning which would negate the o
very object of the rule. It is a well .
settled canon of construction that»'i‘n'" _
~ constructing the = provision - of
beneficent enactments, the co'L}rt_.-_“-' .
should adopt that COHStFUCUOI’?::“‘»_-‘“—:"
‘which advances, fulfils, and furthers'.','_'-f_f‘.'fj;:l:-"‘ |
the object of the Act, rather than-th;e"_”"_-':."'.';
one which would defeat the samie: |
and render the . prptectio'h"ff KA
iltusory..... Beneficial provisions cal! -
- for liberal and broad interpretation’ T
- so that the real purpose, underlymg', B
such cnactmenrs, is achieved and"‘.-,""j. o

full effect is g:ven to the prmc:ples. -

underlying such /eglslat/on ”

becti explained as:-

I}A

i

remedial statyte is one which

remedies defect in me pre existing Iaw .
statutory or otherwlso Their purpose e

to keep pace with the views of soc:ety,j"" L

They serve to keep our system

Jjurisprudence up to date and




harmony with new ideas or concoptionlsf': 1; .
of what constitute /ust and proper"
human  conduct.  Their legitimate .
purpose is to ddvance human rights and L o
relatlonsh/ps. Unless they do this, they-:

are not entitled to be known as remed:al |
legislation nor to be liberally construed
Manifestly a construction that promotes
lmprovements in the administration of'. :
justice and the eradication of defect in-

the system of jurisprudence should be: | '
favoured over one that perpetuates a'-.‘-'-
wrong?”.

Justice_Antonin Scalia of the U.S. Supreme-

Court in_his book on Interpretation of Statute. = .

States that:
| “Remedial  statutes ar}_e
those which are made to supp/y“_"-_‘_"” S
 such defects, and abridge such.. .
superfluities, in the common law, " .
as arise from- either the genera'l."; .
imperfection of all human Iaw',"/.'

from change. of time and-

circumstances, from the mistakes ~ - - ‘?)} -
and unadvised determinations of . - %} .
unlearned  (or even learned). = . % .

judges, or froni any other causé':"_':_, '

whatsoecver.” - '
13- The legal proposiz‘/'orf that emerges is tha‘t"genera(/y N :
benélicial legislation is to be given liberal ’”te’pff??,éﬁ@ﬁ,z;'t}a,é,::-; e

beneficial legisiation must carry curative or remed/a/ con(o ;( S




.

Such legislation must therefore, either clarify an a‘h.v‘b"[guilyiér
an oimission 'in the existence and must therefore, the .-
explanatory or clarificalory in nature. Since the }Jetih’b-zj@}‘s

does not h'avie the vested rights (o be ap,ooin!éd -!‘c‘:‘ anyv‘-'

i
i .

particular post, even adverlised one and private re.sponden.ts.

who have Ii@iﬂg regularized are having the;ﬁ"e(}qisiiié E
qualification for the post against which the were appomied
Jide challenged Act, 2009, which is not effecting the-vested:..

right  of a’nyone, hence, the same is~deeméd_"j:f0j"‘5é‘ a

1
b

beneiuial, remed ol and  curative legislation - Of " the ..~

Parliament. :'

i

14-  This cé;urf in its earlier judgment dated 26" November o

12009 in WP No. 2905 of 2009, wherein the same Khyber

| .

Pakhtunkhwa (Regularization of Servers ) Act, ';20'09,‘..,1,,;,.‘9‘5 o
were challenged has held that this court “has got- .
jurisdiction to entertain the writ petition in view of 'A‘mg/efé D

of the Cons"titution of Islamic Republic of Pakistan; f'973, as .- 3

an Act. Rulé or Notification effecting the terms énd"cj_qn“ditioﬁs_;

of service, would not be an exception to thar,x_'.‘if-lsﬂé,é:h, mthe S k

!

light of thL spirit of the ratio rendered in the _'(;ja'sie‘-,df:‘ o

A*T &

R



LA.Sheérwani & others Versus Government of'~}°'-él<-i'sfan, -

reported in 1991 SCMR 1041 Even otherwise, underRu/eS e
(2) of ‘the Khyber Pakﬁ(unkhwa (Civil Servan{s)
(appointment), Promoé/on and transfer) Rules 1989,-_é'u't/7§‘;i£é' -

a depan‘ment%" to lay down method of appé}'n'z‘%‘e{ht; ]
-qualification and other conditions applicable to thepoq{ in
consultation with Establishment & Administrative De-pa'f:{n‘:;c}l’a( : )

and the Finance Department. In the instant case ‘the du/y -

oy

elected Provincial Assembly has passed the B/’///Ac't; thch :
was  presented through proper channel je /'_'awifgah.d '

Establishment Department, which cannot be quaslh'ed or:

declared illegal at this stage.

/@ Nowconffng to the second aspect of the cas_é,ﬂ'«th;c’}t..[ -
petitioners legitimate expectancy in the shape of p:(io'_mé?ﬁon_ L

has w.iiered due to the pronuigation of Act. ibid, - in. this

respect, it is a long standing principle that promotion is notd ..

vested right but it is also an established principle that when

ever any law, rules or instructions regarding promotion are -

vio/dz?éd then it become vested right. No doubt petiti.oh-ers‘in,'

the first instance cannot claim promotion as a ves{'ed._'righ-t -

{

"""

; ' sTTESTED7w 
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in .

A}

s

Chut those who fall within the promolion ,zo'n_c‘,‘(jo':‘ lrave ‘the

—_— .

' 16-  Since the Act, Xv) of 2009 has boendn(‘hm(/;
beneficial ‘and remedial Act, for the pUrpo}S e ofa// mose
employees who were ;ppointed on con(ract;“.(;_h-c‘v!':r»ri;a-}; have
hecome overage and ~thel promulgation O’.r::._i{"/ﬁet_ Acz‘ Was o
..n'eces_sar)i/ to given them the protection H?efeforemeomer N
side of thze picture could not be brushed a S’deSImplyu IS
the vest_ed right of in-service enw/oyee‘s to beconSIdered ‘fo,l" : :

promotion. at their own turn. Where a valid and proper rules

for promotion have been framed which are nélfgg}'t}enfeffecz‘.,

such omission on' the part of Government agency amoum's
a‘o" failure to perform a duty by law and in Suchcases/—hgh
éour%‘ always has the jurisdiction to m(erfere/nserwc@
employe-e.s / civil servants could not claim promof/on to a .

higher pos:/tion as a matter of legal right, at the ‘sa‘lm._e ~;‘in7'e) ;r

exercise same in a fair, reasonable and transparent manner. ©

Y
-3

had to be kept in mind that alf pubiic power"s were fnthe a

- nature of a sacred trust anc iis functionary are re‘q"uf-ré_d.tof.

strictly in accordance with law. Any transgressior?.-f(om-_ éuqb_? -




,%? Indeod  the petitioners can not c/a/'m.'A'fh"e‘i‘r:."/'h/':z"/"a‘.{:’.':

appointments on a higher post but they have e"‘./éf{}"_.:-ffgiy g z‘o ‘_

principles was liable to be restra/ned by the super/or courTs m =
their jurisaiction under Article 199 of the Consz‘rtunoo é‘)ne'_ |

could not overlook that even in the absence ofstr/ct jegérl_ s
/'fghtbthere was a/weys legitimate expectancy onthepa,-fo fa ;
senijor, competent and honest carrier civil Servanf{obe '-
promoted to a higher position or to be consrderedfor |

promotion and which could only be denied for goo‘d; proper |

and valid reasons.

be considered for promotion in accordance : with -:the:

promotion rules, in field. It is the object of the establishment. 5'

\

_ of the courts and the continue .existence of courts -"of- Iaw is to. ﬂ» |
drspense and foster justice and to nght the W/onqonos
Purpose can never he complotoly nr‘/nr\w*c/ un/oss (ho“:/lulivi_;i-"""
Jjustice cdono was undone and unfess the courts 5[0;)/.)-9(/.//1‘2 -.
and refused lo perpeluate What was patently uhjuSt, unféir |
and unlawfu/ Moreover itis c‘he duly of public auz‘from‘/ee als:‘;-‘
' apporntment /s a trust in the hanc's ot public authorrt/es and/f '_

is their legal end moral du{y to vlischarge their fuhch’dn?as’.’ _—




trustee with complele lransparency as poer 1’(;\(,1(/1'.*'{;{/':1éﬁl‘__o"[;
faw, so that no person who is eligible and entitie to IM_J/(_/_SU(:-:'r' ;

post is exclucled from the purposo of soloction and is not

o

depnved of iiis ariy yht.

@‘j‘( / @ensidering the abov-e~sez'tleo£principlésu‘vvem*a}'é ibf'_-i-hé .

figrm-opimion that Act, XVI of 2009 is although beneﬁqiél; and ;'

remedial legisfation but its enactment has offecfedthem R

service employees who were in the promotibr{t zone,’
‘therefore, we are convinced that to the extent of jm"s‘er\/‘ic:"e_.
employees / petitionérs, who fall within the promotion” zone'

have suffered, and in order to rectify the inadvertent ‘mistake”

of the respondents/Department, it is recommended that the.

promotion  rules in field be implemented and. :those .
employees in a particular cadre (o which certain quota for.
promotion is reserved for in service employees, {hé' sﬁa’me"be :

?
@)

filled in on promotion basis. In order to remove tbé:':'azm'bfg‘u[r}/}

p———

and confusion in this respect an example is quoted; " Ifin-any. '

cadre as per existence ruies, appointment is to be'made on ‘

-

!

50/50 % basis ie 50 % initial recruitment .and 50 %

promolion quota - then all the employees have been:




.@xfmﬁmevN

eadieany EqUal U mDE e ren T SO o oMo S dss |

—

—— -

fiom amongt,t-(he-'el*g/bre“'m*sep?/t:é"épf‘ ICYBES SOtHErWisew

e o TGO ST 1 Slok SOQoly SRS ¥

~

In view of the above, this writ petition is disposed of in

40,

the following terms:-

(i) “The Act, XVI of 2009, commonly

known as (Regularization Of Services)

| Act, 2009 is hcld. as bencficial and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Offre B entsTareidirected \
[oFnworkol IR b aCK 0GR o faathe
o pr_orlzg(q_gfjﬁuq.qota.ﬁmasmpcrmabovc

X i Al g
SN , m‘éntioned!exa‘hvple,"{w:thlf%oms*and

L A e s el

_ conslder...thc..m bcrwcememployccs tilt”

l/?‘OWbacklo‘J__,ls “washod out “titt then " ' '
B B therc" would “be (*omplctc ban.on fresh - ?7 /Z)/
e i Iy A
. B - fccrurt_ﬁl_onl"”"’/ . (’:"'j / /1,1 R C
. ) ) / /// / /
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Order accordingly. /
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S o 77 Eeosed /cw'm:., (5)’

purswance ol the Government of Khyvber Pakhtunkhwa Glementary & Secondary Education Notification No.

- Consequent upon ihe recommendation of the Departmental Promotion Committee and.in -

T

<$S

r.  OFFICE GF THE DISTRICT £EDUCKTION OFFICER ( MALE ) DISTRICT BUNER.

it 7

SO{I.’IE)!’-l—S:’SSl'{(j/l\r‘lccling;/f!(]l}l'l"cuchnﬁ; Cadre dated 24™ July 2014, the Tolowing SCTs/Cls, SDMs/DMs,

SATSA TS STTS TS, Senior Qaris/Qaris, PRITTSSPSTYPS TS are hereby promoted 1o the post of SST(Bio-Chem),

SST (Phy-Maths), SST (General) noted against cach in BPS-16 (Rs10000-800-34000)_plus usual allowances as

adinissible under the rules on the regular basis under the existing jolicy of the provineiad Govi:, on the terms and

conditions given below with imieediare cifeei and posted on ™ School Based ™ as given below.

A, SST (BIO-CHEM)

1. PROMOTED FROM SCHCT TO TIEPOSTOF SST (BIQ-CHEM) BPS-16

S.No

Nume ol Official

Present Place of
Posting

School Where Posted

Remarks

Wakeel Zada

GHSS Gagra

Jakht Akbar

Shamsur Rakman

Y .
) GHS Gunshal

GHS Cxinll';:uslﬂ(_»‘“_

GHSS Gagra

AV.P

GHSS Ghurgushto

ANV.P

Shah Bhroz Khan

GHS Ganshal

AV.P

GHS Shalbandi

GHS Slm-lbzlndi‘

AN

6G/0-A

Abdu! Ghafoor

G l]b Torwarsak

GHS Kala Khela

AV.P

Bakhit Rasool Khan

GEHES Dewann Tabu

GOHES Dewana Baba

AV.P

TT-A

Rahim Zada

GHS Jowar

GHS Jowar

I
AVP K\\é

2. PROMOTED FROM PSIVSINGENE 'l‘() THE POST OF SST (BIO-CHENM) BPS-16

TS.No

Naume of Official

Preseni Mlace of
daety
Posting

School Where Posted

Remarks

8/1-A

Rahmanullzh

GPS Kaljpani

GCMHS Daggar

AV.P.

9/2-A

[Fazali Wadood

GPS Gurarai

‘GHS Katkata

ANV.P

OB SSTAPHV-MATIIS)

10/3-A | Khan Said GPS Bampokha | GHS Nanser - ANDP-
C11/4-A | Sailur Rahnan, GPS Rahim Abad GHS Elat

AV.P

3. PROMOTED FROM SCT/CT TO THE POST OF ST (PHY-MATHS) BPS-16

S.No

Nome of Official

Present Place of

Posting

2B

Liaqat Hussain

1328

Ahmad Ali

GHSS Towki

GCMHS Daggar

School Where Posted

“GCMHS Da ggar

I GHS Junak Banda

14/3-8

~Muhammad Salim

GHES Nawagai

GHSS Jangai




311
TH12-C
T5E3-C
76/14-C | Wahi

IR

72/10-C | Said Alim Shab

" Sher Zaman

- 7

GPS Rahim Abad
CAmazi

Muliammad Flussiin
NMutabar Khan

4l

Faznd Kasim

GRS Babaje Baba

GPS Balo Khan

GPS Marves Abad

GPS M .;1_1;‘11_“_;]]\‘1[!

GPS Shalbandi D

GMS Mandawy ANV.P
TonsEn T T Ay

GUS Inzay Maira ANV.P

GMS Lalo Klan i f]&_.'\_/' N
1 GHS lzar Maisa |AVP

GMS Guabat

AN

GPS Ashezo Maira

STRAG-Cf Molwimmad Saliby GMS Alami Banda AV.P
. S W

7. PROMOTED FROM SDM/DM TO THE POST OF 88T (GENERAL) BPS-16

S.No | Name of Official | Presend Place of School Where Posted Remarks
Posting :

79/1-C | Abdutlah GHS Amnawar GMS Shangra - AV.P
§0/2-C | Muhanunad Rahim | GHSS Gugra GES Inzar Maira AV.P
81/3-C | Bahadar GHS Topa GMS Bazarkot AV.P

3. l-’l{()l\-’]-()'l‘[;,fi') FROM SAT/A'T'FOTNE POST OF SST (CENERAI‘A) BI’S-16

S-No N:uné of OIiciat l’n,:u“:il”u_uqul qbd\&l—\\’lauu Posted 4 Remarks
) Posting : ' .

82/1-C | Said Nawshadl GHS A CAAGMS Sher Al AV.Py
83/2-C | Habib ur Raluman | GHS Cheena ""d"ﬁs Bagra AV.P N
e v avmwiiacte maser o) ~.|u“ : - - Py s - el of Z 3 "A - N ; - . ) ) i V

84/3-C | Shaibai GHS Dlicrai GMS Kuz Shamnal AV -
9. PROMOTED FROM STT/TT TQ TIE POST OF SST (GENERAL) BPS-16 -
S.No Name of Official | Present Place of School Where Posted Remarks
. Posting ' o -
85/1-C | Fazal Rahim GMS Malka GMS Chanal ANV.P
86/2-C | Mustaqim Shah | GMS Amavi GMS Jaba Amazi A,-V.l’
87/3-C | Fazal Subhan GHSS Jangai GHS Mirzakay ANV.P
10. PROMOTED FROM SQARVQARETO THE POST OF SST (GENERAL) BPS-16
SNo | Name of Otficiat Present Place of ) | Sehool Wherd Posted Remarks
: Posting : | ]
88/1-C | Bakht Zada GHS KalaKhela GHS Kalakhela AV.DP
89/2-C | Imdadullah GHS Batai GMS Alami Banda AV.P




Terms and Conditions:-
;

[ A

: ¢ - :
= / ’ 1. They woull be on probation for a period of one yéar extendiible Tardinother one year,
© 20 They will be gaverned by such rules and regulations as may be issucd from time (o tome by the Govt.
3.0 Thein services can be terminated al any time, incase their performance is fomd unsatistactory  during
prabationary period. I case ol misconduct, they shall be proceeded under the ules Sramed frony time to time,
4 Charge report shauld be submitted Lo all concerned. .
U5 Their inter-Se-seniority on lower post will remain intact. .
6. No TA/ DA will be allowed 1o the appointec for joining their duty.
T They will wive an undertaking to be recordid in (heir service books to the cffeer fhat it any over payment i
made (o them, in light of this order, will be iecovered and il he is wrongly promoted he will b(: reversed.
8. Their posting will he made on schaol hased, they will have to serve al the place of posting and their service i
! . . not transterable o any niher station.
f 9. Belore handing over charge, once again their documents may be checked if they have nol the require
S - rehiitguerhifieation s per rules, drey may not be handed over charge of the post.
CONSEQUENTIAT CTIANSTTER £ ADJUSTMENTS ,
I he iollowmg, SST BPS-16 arc hereby consequentially transferred / ':d|mlcd at the schools noted against
i mames in (i osvi paytand s .||n with immedizte aoffect in the terestal the public
—_ >
SN0 | Name of Official Preoent Place of Posting | School Where Posted | Renmdarks ~
3| Habiballah SSTPHY - - | GHS Dewana Baba GIIS Matwanat ANVP (Newly 1
TP MATHS) . . ' I Upgradéd) A
2 Styar Khan SST (GENERAL) | GUS Cheena ) GHS Malwanai A VP { Newly . ¥
- : : Upgraded) ) '§
3 Jan Bahadar I\han 55"1 (PEHLY- | GHSS Jangai. GHS Dherai : Viee S.No.14/3-) [
I MATIS) ) : ]
: 4 Muhammad Abrar 88T GHS Bagra GMS Kalil Vice S.No.83/2-
: (GENLERAL) - - y : ‘ e
o 5 Hidayatur rahman SST GMS Gumbat GHS Gulbandi Vice S.No.77/15
A CGENERALY SO
- (HANIF-UR- RAHMAN) i
DISTRICT EDUCATION OIFICER(M) I3
BUNER. ) , P g
Endst; No 3029-36 Dated. 30/10/2014, ‘ & ! '.'
PSRN IR . i -
Copy forwarded for information and necessary action to ;- % |
. Director Elcinem.xry &Sccondary Education Khyber Pakhtunkhwa Peshawar with r/t )‘
o Endste Ne3436-10/File No.2/Promotion SST 1316 dated Peshawar the I8/1072014, ) . . %
2 I)Lputy Commissioner Buncr, T ’ ]
3.0 Dastrict Accounts Officer Buner A ‘
i 4. District Monitoring Officer Buner :
3. Principals/Head Masters concerned. !
h. Sub Divisional Education Officer (M) Buner
7. Othicials concerned. . ) ‘
8. Master file,
. //-\" . . . &
7
—
ot s -
&> & 2o //o//c/

DithllDU(AHUN(ﬂH(HqM) o 5
BUNER. g7 : o
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" BEFORE THE PESHAWAR WIGH COURT

Rehmatullah, SST; cHSS, Gagra, Tyistrict Bung
Shahbaroz Khan SST (SC), GHS Shal Bandi
Inamullah S5T (SC) GHS Diwana Baba

Bakht Rasool Khan (5C) GHS Diwana Baba

1

2

3

4

5. Abdur Ragib SST (G) GHS Bajkata

6. Sher Alkbar SST.(G) CMS Banda

7. Shairbar SST (G) GM3 Kuz Shamnal.

o Aub Zar SST(G) GHS Cheena

9. Habib-ux-Rehman sST (G) GHS Bagra -
10. Shaukat ssT (5C) GHSS Amnawal

11, Subhani GulSST (®) GMS Alami Banda.
12, GulSaid <ST (G) GHS Karapa

13. Siad Amin $ST (G) GOMHES Daggar

14. Sardar Shah (G) GCMHS Daggar

15, Israr Ullah SST (5C) GHS Chanar .".,:“ ': ) ,9) )
16. Mahir Zada (SST) GHS Shal Bandal.  1~,’~ . 2& |
17. Shir Yazdan T (G) District Buner | ._ @), o
s, Behari Alam ST (5C) G55 §nal Bandai e ]
19. Miskeen SSG (G) GMS Shafg'ahﬁ’, Distn:ict.BuT.F-’ér."f."-V_tf o

............ P,e‘tition‘e':cs G T
Versus AR R A

1. Governmert of Khyber ~ pakhtunkhwa B
Secretary, E&SE Department; Peshawalr. o

o Director B&SE, KPK, Peshawar.
\ 3 _4,_»_-1-,.District.Education Officer (M), Buner at Da{;@j‘ér S

........... Respondents - 7
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WRIT “PETITION UNDER ARTICLE 199
~ OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,

1973. -
Sheweth;
1) That numerous vacanc1es of SST in BPS- 16 were avaﬂable :: -

. in the respondent department since long and no steps

- were taken for- appomtments against t‘lose pos‘cs L

2)

However, in the year 2009 an advertlsement Was_.'

published in the-print media, inviting app11cat10ns for:}_ S

appointment against those vacancies, but a rider’was - 0

gwen therein that in-service employees WOuld'no-t ke - S

applications.

That the petitioners do pelong to the -catego"ijr" of m- BRI

'ehglble and ‘- they were restrained from makmg “ coe

" corvice employees, Who Were not permitted to applyj’ :

- against the stated SST vacancies.

3)

, regnlerized on the strength  of KPK Employees .

4)

. or those who did fall in the promotion zone, to flle_ ;

That those who were appomted on adhoc/ contract ba51s _

against the . abovesald vacancies: Were later

(Regulazization of Services) Act 2009 (Act No xvx of ',
2009) A |

That = the | regularization of the adhoc/ :V-Acontr'éot'.' g o

oS
e

6:":
<3

employees referred to in the preceding par.al,:.p;fompte@ :_i- -

the left out contendents, may be the in-s ervice ‘

employees who desired to take part in the competmonw o

EXAMINE

Peshawar High Clo
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petitions, which were ultlmaiely decided v1de a

consolidated judgment Jated 26.01.20 15 (Annex “R )

That while handing down the judgment, ibid -.thi’s
Hon'ble Court was pleased 10 conSider the promotlon g

quota under paragraph 18 of the judgment, as’ also a_‘-’

direction was made in that respect in the concludmg

para to the following effect:-

“Qfficial respondents are directed to_woi"koﬁt' L

the backlog of the promotion quota as pér 'a'b:oVe

mentioned example, within 30 days and’

conszder the in-service employees; t111

backlog is washed out #11] then there woa]d be.”',f':'

complete bar on frash recruitments”

That the petitioners were considered for promotlon,
pursuant to the findings given by this august Court m the .
abovereferred judgment, and they wele appomted on’

promotion on various dates ranging from 01 03 2.01'2' to :

31.07.2015 (Annex B N, but with 1m'ned1ate effect

against the law laid down BY the august Supreme Cou:tt

that the promotees of one batch/ year shall ranl,c.Senlox.__

to the initial recruits of the sarne batch/ year.

That till date seniorit'y list of the SSTs in BPS 16 has not |

been issued, as against the 1ega1 obhgauon of the'f-'-’—""' S

respondents to issue senjority list every year

That though the petitioners were having the quulred'__.‘

qﬁalifications rauch earlier and the vacancnes Were also oo

available, but they were deprived. of the bene£1t of

promiotion at that junctuife, as against the prmc1ple of 1aw




9)

- laid doﬁvn'bjr the apex Court in the case of Azam Ahf:" _
reported 1985 SCMR 386 and followed in* Muhammad ..‘ :
- Yousaf (_1996 SCMR 1287). As such they were depnved .

from the enjoyment of the high post not only in- terms of‘? .

status but also In terms of financial beneﬁts for years: "

~That feelmg mortally aggrieved and havingv;.no.‘“‘o{herbg-‘ _
dequate and efficacious remedy, the pe;ifibﬁer‘s‘-

approach this august Court for a redress, 1nteraha,on o

the follovvlng_ grounds:-

GROUNDS:

" A.

That the petitioners were equlpped with all the requlte" :
qualification for promotlon 1o the posts of S::T‘ (BPS 16) :
long ago and also the vacanc1es were avallable,pu_t fox‘:.'.:.-“': :
no valid reason the promotlons were vxnthhei‘dj and thef'
 posts were retained vacant in the promo’uon quota, -
creating a backlog, which was not attnbutable to. the.‘
petitioners, hence, as per following exammatlon b'y the L
august Supreme Court, the petmoners are enntled to v

" the back beneﬁts from the date the vacanc1es had ‘~: \

occurred;

“promotions of such promotee (petxtwners» s

in the instant case) would be regular fromf'i" FECRPEIR

date that the vacancy reserved under the;:l-‘ =

Rules  for de_partmenta] promotlonj .

occurred” - -

That the petitioners have a nght and entltlement to the DA

back beneﬁts attached to the post from the-

pade o
Exmlne T
Peshawar ngh ouﬁ :

DEC 2 16

'ay the"
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/ o qualifications of the petitioners and availability_{:ofj the -
vacancies coincided. S
C.  That the petitioners being the promotees of cne’ and the. o
same batch, are required to pe placed: semor ‘to. the“ﬂ S
fresh appointees. but the respondents have sat on the_.

seniority list and uptill
issued/ circulated.

now no seniority list whatsoever
has been |

e fact that no seniority list has been SRS o

D. That in view of i
neither can file a departmental:' C

e to the Semces Tnbunal-»'-i 5

s
i

TS
2rF

R sy asreon:
o TS WA etk

issued, the petitioners

Y can have recours

y

appeai no
for ag1tat1ng their grievances, therefore, th1s august e

issue appropriaie dir
:cdaﬂce with law, 1n

the apeX Court in the.-
1 SC 612 2003.‘ﬁwf;; ;{ﬁ;

Court can ecuons o, the"-.
respondents 1o act in acco '\new of i

o of law laid down by

A 1 - the principl
ported in pPLD 198

" pronouncements re
SCMR 325, etc.

the petitioners ‘have not beer treated in 63\

‘ omszons of Artlcle % o

- E.  That
ainst the pY

accordance with law as a9

4 of the Cons,titution.

ir right to urge add1t10na1

fter the stance of the.'
AT T

tmoners reserve the

leave of the Court, @

" F. Thatpe

_ groﬁnds with

respondents becomes known to them.

Prayer

1:"-?—\{ ’73 B
| In view of the fOIegOmg its 18, therefore, prayed that OI‘L el

\ accef)tance of this petition,

e an appropriate directl

h1.> Hon’ble Cou'rt may be,.

pleased to issu on to the respondents. o
S from the date Ce L

for treating -the promotlon of the petltloner



 they
_ avaﬂable, an

" p_r‘o-mote

©18), gwmg
es against the it

Aﬁy_ other

in law,

were quahﬁed on,

justice and €

and the V
d also to cnculate the se

semor ‘posmons_ to

esh xecmits.

remedy 0 whic

Petiticners

Through

h the petitioner

quity may also be

acancies had become

ist of SSTs (BPS— g |

18 bemg

ruomy

the petmone

grante_d.

CERTIFICATE :
It 1s certified that-no such
carlier beent fﬂed b‘y’ the petmoner
1IST OF BOOKS: | -
akistan, 1973.

1).

2) Case law

Constitutiont of P
according to need.

s are foundﬁt P
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PESHAWAR HIGH COURT, PESHAWAR.:

ORDERSHEETi;

r Date of Order/

Proceedings

01/12/2016.

WP No. 1951-P/2016 M.

Present: ~ Mr. Isa khan Khalil, advocate o

appropriate writ directing the respondents to treat their promotion

| trom the date, they were qualified on and also to circulate the

A firstly, petitioners are claiming an approprlate dnectlon to the

WAOAR AHMAD SETH,J-  Through the instant. writ |

petition, the petitioners  have prayed for issuance of . an’

seniority list of SSTs BS-16 by giving them senior position being -
promotees against the fresh recruits.
2. . Arguments heard and availablé record gone th’r%h." :

6}

3. The prayer so made, in the writfp‘é_titioh and argucad

st bar clearly bifurcate, the case of péfi'tibnersv .i‘r;: tWQ parts; |
respondents 1o circulate the senior list Qf SSTs (BS—-.lAG)..ch-,‘j

Act, 1973, lor proper administration of service, cadre, or post, the |- :

“u .
! 'y .
. o
. Y
X
ol
° .
- B
- L I3 :
3 SR
l . B ;
Al O,
. G
o~ v

| according to section-8 of Khyber Pakhtur;_ldlw'a, ‘Civil Servants |- .

S Exw”iwe ‘
Pesba érHigh ouﬂ




appointing authority shafl cause a scniority list of-the members of |

the time being of such service, cadre, or post:to.be prepared and -

(he suid seniority list so prepared under subscetions1, shall-be

calendar year, prefexably in the month of J anualy In wew of thef 1
clear provision of law, the first prayerof_' the, petitibn'eifs-_ is

allowed with the consent of learned AAG‘hnd"ﬁ\'cfc"o_nipe_témv

month of January, 2017, positively.

e UBTIEE

-@r«%ﬁappr@;pm«a Gt

A i M»%m»» ;
,z NS :rf
A EIdTvacd ad-wbecm

R o

;,ifé‘fél*éi'ﬁfowhcmwsemor'*Vbugj“g;,,

“ ="w-1 Ty »WA i

dcprec”»“tlﬁ“recrultsmls “coticeried; we are® *'of*the" v1e-

e e il

»»-«andmcondltqon -of. servxce‘«and as.l.,.‘

e idEr

SRS conbtltulmlﬂ his.Coart. 1s b’

soRioaof (HEWI tﬁgmt g1a{o) p >

‘::!.Jﬁ.,o'%aw e

/ 5. In viéw of the above this writ pctltlon s dlspoqed of

' me e
Pes%g(w%td @ Uﬁ

16/DE82016

7

DA

rewsed and notified in the official gazette: at_"l'eas’t'.bncc_in' a'l

‘ »authority is directed to issue the senjority list-of SST’s BS-16: in b TR

accordance with the law, relating to senié'rity*étc,—“but in the | ==

‘ *“thcﬁvsamem o
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'BETTER COPY.

*" INTHE SUPREME COURT OF PAKISTAN.
" (APPEAL JURISDICTION)

- PRESENT:
-7 “MR. JUSTICE EJAZ AFZAL KHAN
" . MR.JUSTICE SH.AZMAT SAEED
o MR. JUSTICE EJAZ UL AHSAN.

o CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

_ | R (Agamst the ]udgment dated 26.01.2015 Peshawar High Court, Peshawar
S pqs_sc;d 1‘n:w_.1t‘h Petltlon No0.2905 of 2009, 3025 of 2009, and others.

‘ The Chlef Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
- | (in all cases).

VERSUS.
, 'Atta-ulla'h.' and Others
+ ., .. Nastuminullah and Others. :
‘Mukhtar Ahmad and Others. : Respondents.
~ For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

S For the feépbhdent(s): Mr.Ghulam Nabi Khan, ASC

Mr.Abdul Qayyum Sarwar, AOR.
. Date of Hearing ©20.09.2017.
ORDER.

I . Ejaz Afzal Khan J The learned Additional General
jappearmg on.behalf of the Govt. of KPK stated at the bar that as per

~_ instructions of the Government he does not press these petitions. Dismissed

o as such
a ‘-i'fS‘d/-Ej az Afzal Khan,J
- .-Sd/- Sh.Azmat Saeed,J. .
L Sd/— Ijaz ul Ahsan, J.
| ISLAMABAD,

20092017

U,
%,
D
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

" PESHAWAR.
" Service Appeal No: 116 ./2618
) Fazal Karim SST GHSSS Amnawar District Bunir ... Appellant.
VERSUS
-‘.Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... Respondents

i:{ e

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

BERA P NN INEN

: Respectfully Sheweth -

The Respondents submit as under:-
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PR'E'LIMINARY OBJECTIONS,

1 Thaﬁhe Appellant has got no caUé'e5'of'acti'dﬁ/iocus standi.
2 - That the instant Service Appeal is badly time barred.
“#3. That the Appellant has concea-led material facts from this Honorable Tribunal.
4 _Th_afc fhe instant S"er‘vice'AppeaI is ba_sed on mala fidg intentions.
5 Thaf the Appelltant ha; ﬁot come .to thls Jé’nérable Tribunal with clean hands.

. 6 That the Appellant is not entitled for the relief he has sought from this Honorable
s Tribunal, ‘

7 That the instant Service Appeal is against the prevailing law & rﬁ!es.

8 That the instant appéa;l is based on ﬁi;a{la *ide intentions just to puf extra ordinary
- pressure on the Respondents for gaining illegal service benefits against the post of

- SST(Sc: )

9% That the Appeal is not maintainable in its preser;t fo—rm :

- 10 That the Appeal is bad for mls-Jomde. & non joinder of the necessary parties.
‘ 11 That this Honorable Trlbunal has got no Jurlsd:ct:on to entertain the instant case.

12 That the instant service appeal is barred by 1aw.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent:to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.
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ON FACTS.
1 That Para-1 is correct to the extent that the Respondent Department has sought

o

(O8]

application from the eligible candidates for the appointment on adhoc basis against the

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres

are not eligible to apply for the said adhoc & contractual posts.

that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department,

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by

the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were

appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments.

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 s also needs no comments being pertains to the Court record.
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That Para-11 is correct that the Respondent_department has filed a CPLA against the
judgment dated 01/12/2016.passed by-theiPeshawar High Court before the August
‘Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
has been worked out for the promotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

RONDS.
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Incarrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989, Hence, liable to be maintained in favour of the
Respondents. '

‘Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents. ‘

Incorrect & denied. The appellant is not entitled for the grant of back benefits against

. the SST(G) post since 2009 under the relevant provisions of law, recruitment %
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promotion policy.

incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.

Legal. However, the Respondent Department seeks leave of this Honorable-
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this

Honorable Tribunal may very graciously be pleased -to dismiss the instant -

service appeal with cost in favor of the Respondent Department in the interest
of justice. i

Dated

Y /2018 four

C or./
E&SE Department Khyber
Pakhtunkhwa, Peshawar.

. ' {Respondents No: 2&3)
_Se -
E&GE Defartment Khyber »

Palht

unkhwa, Peshawar.

{Respondent No: 1)
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BEFORE THE HONORABLE - KHYBER PAKHATUNKHWA SERVICE -TRIBUNAL

- PESHAWAR.
Service Appeal No: - :/2018
SRR e Tloe e e District 2osar, L Appellant.
VERSUS
secretary E&SE Department, Khyber Pakhtunkhwa & others. .....Respondents
AFFIDAVIT
[, .- - -2 . Asstt: Director (Litigation-II) E&SE Department do hereby

soiernnly affirm and declare that the contents of the instant Parawise Comments are true &
correct 1o the best of my knowledge & belief.

Deponent

Pakhtun)ihwa, Peshawar.




